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INTRODUCTORY. 


The  fundamental  function  of  administration  employed  by  a 
presiding  judge  in  connection  with  the  law  of  evidence,  typical 
of  the  essentially  executive  character  of  the  judicial  office  itself, 
has  received  some  consideration  in  the  first  volume  of  the  present 
treatise.  The  second  has  been  concerned  with  branches  of  the 
]aw  of  evidence  in  which  this  element  of  judicial  administration, 
though  necessarily  always  present,  is  found  to  be  least  operative, 
in  other  words,  the  second  volume  has  dealt,  very  largely,  with 
the  rules  of  procedure,  propositions  of  substantive  law,  regulating, 
and,  to  a  degree,  controlling,  the  exercise  of  the  reasoning  faculty 
in  the  ascertainment  of  truth.  Attention  is  now  to  be  given,  in 
the  present  and  in  the  immediately  succeeding  volume,  to  the 
normal  exercise  of  judicial  administrative  power  in  connection 
with  the  true  and  wide-stretching  field  of  the  law  of  evidence, 
properly  speaking,  the  proof  of  controverted  propositions  of  fact. 
The  true  scope  of  this  branch  of  what  Bentham  calls  the  adjective 
law  covers,  though  by  no  means  limited  to  (§  5  n.  11),  declarations 
of  documents  and  the  oral  statements  of  witnesses.  It  deals 
primarily  with  proof,  establishing  the  existence  of  the  unknown 
by  inference  from  the  known.  In  other  words,  evidence  includes 
the  verification  of  reality  by  the  employment  of  reason. 

The  act  of  entering  upon  any  inquiry  into  the  general  nature 
of  judicial  proof  discloses  a  striking  peculiarity  of  the  English 
law  on  this  subject.  Essentially  considered,  the  law  of  evidence 
is  one  of  exclusion.  The  mass  of  the  propositions  which  it  is  neces- 
sary to  employ  in  stating  it  is  by  no  means  equally  distributed 
over  the  entire  field  of  its  practical  operation.  By  far  the  greater 
part  of  the  daily  work  of  judges  and  juries  in  dealing  with  matters 
of  proof  is  covered  by  a  broad  general  rule  of  rational  admis- 
sibility, readily  stated  in  a  short  sentence.  Every  litigant,  the 
rule  declares,  is  entitled  to  prove  all  relevant  facts  which  are 
reasonably  necessary  to  sustain  his  contention  and  he  has  no  right 
to  seek  to  establish  any  others  (§  1711).     A  far  greater  portion 
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of  the  law  of  evidence,  so  far  as  it  is  procedural,  i.  e.,  of  sub- 
stantive law,  consists  in  a  statement  of  the  conditions  under  which 
this  broad  rule  of  admissibility  fails  to  apply,  rules  of  exclusion, 
so  called.  To  these  we  must  now  devote  our  attention.  Apart 
from  those  relating  exclusively  to  documents,  and  adopting  estab- 
lished nomenclature,  these  exclusionary  rules  of  the  law  of  evi- 
dence are  four.  Opinion,  Hearsay,  Res  Inter  Alios  and  Character. 
They  will  be  considered  in  the  present  and  the  following  volumes 
in  this  order. 

In  dealing  with  these  four  great  procedural  rules  of  exclusion, 
it  will  not  be  difficult  to  observe  that  the  proportionate  power  of 
administration  as  compared  to  the  influence  of  procedure  or  sub- 
stantive law  in  the  blended  result  of  sound  judicial  rulings  is 
much  greater  than  was  found  to  be  the  case  in  connection  with 
the  subjects  treated  in  the  immediately  preceding  volume.  This, 
indeed,  is  as  was  to  have  been  expected.  It  is  not  surprising  to 
find  that  where,  as  in  case  of  probative  relevancy,  logical  reason- 
ing predominates,  the  scope  and  power  of  judicial  administration, 
the  guide  of  which  is  also  reason  (§  176),  should  correspondingly 
increase  in  relative  influence.  For  example,  the  procedural  rules 
of  exclusion,  with  a  partial  exception  in  case  of  hearsay,  and  a 
possible  one  in  case  of  character,  are  found,  upon  examination, 
to  exclude  only  such  testimony  as,  under  the  circumstances,  it 
would  be  legally  irrational  to  receive.  The  exclusion  which  pro- 
cedure dictates  in  such  cases  is,  therefore,  not  an  absolute  but  a 
conditional  one.  That  which  is  secondary  in  degree,  inferior  in 
probative  force,  is  to  be  rejected  until  its  reception  is  made  neces- 
sary by  inability  to  produce  a  more  satisfactory  grade  of  proof. 
In  other  words,  with  the  exceptions  noted,  the  characteristic  ofiice 
of  the  great  procedural  rules  of  exclusion,  so  far  as  they  operate  to 
reject  evidence,  i.  e.,  relevant  facts,  is  to  establish  a  grade  of 
primary  evidence.  The  situation,  as  it  actually  comes  before  the 
court  is  left  to  be  dealt  with  by  administration,  which  alone  is 
fitted  to  the  task,  under  the  general  canons  stated  in  the  first 
volume  of  the  present  treatise  (§§  332-569).  For  example,  the 
rule  excluding  "  opinion  evidence  "  viewed  from  the  standpoint 
of  procedure,  from  which  the  last  century  was  accustomed  to 
regard  it,  establishes  a  rule  of  exclusion  (§  1791).  "  Opinion  is 
not  evidence,"  announces  the  rule.  Assuming  relevancy  to  exist 
(without  which  there  can  be  no  rule  of  exclusion),   the  same 
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proposition  of  substantive  law  practically  makes  the  detail  of 
original  facts  actually  observed  by  a  witness  a  primary  (§§  466 
ei  seq.)  grade  of  evidence.  To  this  the  inference  or  conclusion  of 
the  observer  from  the  phenomena  presented  to  his  mind  by  sense- 
perception  is  treated  as  secondary  (§§  339  et  seq.).  Judicial 
administration,  enlightened  by  reason  and  seeking  the  attainment 
of  justice,  is  thus  happily  enabled  to  apply  the  rule  excluding 
Opinion  to  the  equities  of  the  varying  situations  presented  to  the 
court.  Should  the  percipient  witness  appear  to  the  presiding 
judge  able  to  narrate  in  detail  the  phenomena  observed  by  him 
with  such  fullness  and  clearness  as  to  qualify  the  jury  to  reach  a 
reasonable  decision  in  regard  to  them,  the  primary  or,  so  called, 
"  best,"  evidence  consisting  of  these  original  facts,  will  be  required 
by  the  court  under  the  canon  which  demands  the  use  of  primary 
evidence  whenever  it  is  practically  possible  to  produce  it  (§§  464 
ci  seq.).  On  the  other  hand,  should  it  seem  to  the  court  probable 
that  the  witness  cannot  properly  detail  or  the  jury  adequately 
comprehend  the  actual  phenomena  as  they  appeared  to  the  ob- 
server, the  canon  of  administration  which  seeks  to  protect  the 
rights  of  a  litigant  to  prove  his  case  by  the  best  evidence  in  his 
power  (§§  332  et  seq.)  may  warrant,  if  not  require,  the  presiding 
judge  to  permit  the  effect,  by  way  of  inference,  which  these 
phenomena  have  produced  upon  the  mind  of  the  percipient  witness 
to  be  stated  to  the  jury  as  a  secondary  method  of  detailing  the 
facts  themselves  (§§  1812  et  seq.).  Leaving  the  treatment  of 
other  exclusionary  rules  to  be  considered  later,  the  present  volume 
deals  mainly  with  the  matter  of  Reasoning  by  witnesses,  with  or 
without  the  element  of  Observation.  The  topic  is  carefully  to  be 
distinguished  from  inferences  of  fact  to  be  drawn  by  the  tribunal, 
which  is  elsewhere,  in  part,  incidentally  considered  (§§  1026 
et  seq.).  It  is  hoped,  as  it  is  certainly  to  be  desired,  that  the 
main  outlines  of  a  subject  of  such  broad  scope  and  highly  con- 
troversial nature  may  be  made  well-marked  and  simple.  The 
operations  of  the  human  mind  in  the  employment  of  inference, 
whether  by  a  tribunal  or  a  witness,  in  evolving  a  proposition  of 
fact  from  a  number  of  others,  observed  or  assumed,  is  treated  as 
a  complete  method,  employing  alternately  or  indifferently.  Induc- 
tion and  Deduction  as  each  seems  most  helpful  to  the  desired  end. 
The  use  of  the  hypothesis  in  formulating  the  mental  operations 
of  the  tribunal  and  those  who  address  it  and  indicating,  to  a 
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certain  extent,  the  right  of  a  party  to  ask  for  admission  of  certain 
facts,  has  received  a  limited  and  by  no  means  technical,  considera- 
tion. The  mental  results  reached  by  a  witness,  as  these  are  pre- 
sented to  the  court  will  be  considered  as  three,  according  to  the 
proportion  in  which  the  element  of  observation  is  present  in  the 
blended  whole  as  compared  to  that  of  reasoning.  Lines  between 
these  several  classes  of  psychological  acts  (or  processes)  are  often 
difficult  to  draw  and  at  times  grow  indistinct,  especially  between 
the  first  and  second  of  the  groups  immediately  to  be  mentioned. 
Still;  it  is  the  precise  advantage  of  judicial  administration  that  in 
comparison  with  a  fixed  rule  of  procedure,  it  is  enabled  effectively 
to  deal  with  such  questions  of  degree  as  are  here  submitted.  The 
classification  seems  practically  useful.  To  the  first  of  these  species 
of  mental  result  has  been  given  the  same  term  as  that  generically 
applied  to  them  all.  Inference.  Here,  Observation  is  supreme. 
Reasoning  is  at  its  lowest  point  of  efficiency,  especially  where  the 
inference  is  necessary,  intuitive  or  spontaneous,  a  mere  appre- 
hension by  the  mind,  so  far  as  such  a  thing  is  possible  in  ease  of 
any  faculties  so  intensely  active  as  those  of  consciousness.  Into 
a  Conclusion,  the  second  species  of  inference,  a  larger  element  of 
reasoning  is  found  to  enter.  The  influence  of  direct,  specific 
observation,  though  constituting  a  portion  of  the  basis  for  the 
blended  result,  is  to  be  found  united,  in  this  capacity,  not  only 
with  an  enlarged  proportion  of  reasoning  but  with  an  additional 
element,  often  to  a  conspicuous  extent,  of  the  fruits  of  past  obser- 
vation or  even  of  general  knowledge,  i.  e.,  the  observation  or 
reasoning  of  others.  Judgment,  the  field  of  the  expert,  properly 
so  called,  is  the  third  and  last  of  the  mental  results  or  processes 
to  which  administrative  attention  is  most  frequently  directed  by 
the  courts  in  connection  with  the  use  of  "  opinion  evidence."  As 
the  term  is  used  under  this  classification,  the  peculiar  character- 
istic of  a  judgment  is  that  in  it  the  element  of  direct  observation, 
specific  to  the  expert,  does  not  appear  at  all.  Reasoning,  more 
operative  in  Conclusion  than  in  Inference,  is  now  entirely  sep- 
arated from  its  yoke-fellow.  Observation,  and  gi-\en  unimpeded 
force.  To  the  expert  facts  assumed  to  be  true  are  submitted,  by 
means  of  a  hypothetical  question,  so  called,  for  the  exercise  by 
him  of  the  faculty  of  reasoning  unaffected  by  any  personal  observa- 
tion of  his  own.  To  the  situations  thus  created,  where  Observation 
and  Seasoning   appear  variously  blended  into   Inference,    Con- 
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elusion  or  Judgment,  it  is  the  function  of  judicial  administration 
to  apply,  under  specific  rules  of  practice  or  law,  more  fully  set 
out  in  the  present  volume,  its  well  recognized  canous  for  the  pro- 
tection of  substantive  rights  (§§  332  et  seq.),  the  furtherance  of 
justice  (§§  463  et  seq.),  expediting  trials  (§§  544  et  seq.),  or 
the  like. 

It  may  be  convenient,  however,  before  entering  upon  this 
specific  inquiry  to  examine,  to  a  very  limited  degree,  the  extent  to 
which  the  modem  law  of  relevancy,  probative,  deliberative  or 
constituent,  has  incorporated  the  terms  and  rules  of  logic.  As 
has  been  suggested  (§  59)  in  an  earlier  volume,  logical  relevancy, 
as  that  term  is  used  in  the  law  of  evidence,  has  no  necessary  nexus 
or  connection  with  any  particular  system  of  logic.  Still,  it  may  be 
advisable,  by  way  of  defining  the  terms  to  be  employed  in  relation 
to  reasoning,  to  consider  briefly  the  sense  in  which  certain  of  the 
more  common  definitions  of  logic  are  to  be  used  in  the  succeeding 
chapters.  First,  then,  as  seems  proper,  some  consideration  will 
be  given  as  to  the  term  "  Relevancy  "  itself.  A  glance  below  the 
surface  will  show  that  the  term,  like  most  of  its  associated  phrases 
in  the  law  of  evidence,  is  possessed  of  more  than  a  single  meaning 
in  this  connection.  It  denotes  at  least  two  things.  The  one  in  the 
realm  of  fact,  reality  or  existence,  the  other  largely  in  the  domain 
of  law,  intellect,  abstraction.  Probative  relevancy  in  aid  of  the 
mental  process  of  proving,  together  with  deliberative  relevancy, 
assisting  in  the  act  of  rational  weighing,  deal  in  main  with  the 
realities  of  objective  nature,  facts  physical  or  psychological.  Con- 
stituent relevancy,  assisting  in  the  mental  act  of  measuring  is, 
when  used  in  resolving  a  compound  fact  analytically  into  its  com- 
ponent parts,  or  synthetically  in  reversing  the  process  by  combin- 
ing component  facts  (§45)  into  those  still  more  complex,  a  matter 
of  intellect  or  reasoning.  So  far  as  a  rule  of  law  may  be  part  of 
the  complex  fact  thus  analyzed  or  established  the  question  is  one 
of  law.  It  has  seemed  advisable,  after  briefly  considering  the 
valuable  work  of  Stephen  in  connection  with  the  subject  of 
Relevancy  and  the  underlying  conception  apparently  involved  in 
these  various  aspects  of  the  term  especially  as  these  properly  divide 
the  province  of  the  judge  from  that  of  the  jury,  to  glance  briefly 
at  the  general  administrative  considerations  which  determine  what 
facts  shall  be  deemed  relevant  in  particular  situations.  The 
respective  rights  of  the  parties  litigant,  actor  or  non-actor,  the 
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scope  of  the  hypotheses,  if  any,  which  they  are  required  to 
defend,  the  calls  for  administrative  indulgence  which  the  forensic 
necessities  involved  in  various  "  states  of  the  case  "  apparently 
make,  have  seemed  to  warrant  attention. 

The  general  scope  of  the  governing  principles  being  thus  in- 
dicated and  the  terms  to  be  employed  in  main  determined,  investi- 
gation into  the  judicial  dealing  with  Reasoning  may  be  undertaken. 
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the  judicial  office  essentially  executive,  1720d. 

§  1709.  General  NatTire  of  Proof.  —  Administralion  makes  a 
sharp  distinction  between  reasoning  by  witnesses  and  reasoning 
by  all  other  persons  connected  with  a  trial.  Upon  them  it  is 
enjoined.  To  witnesses  alone  it  is,  so  far  as  practically  possible,, 
forbidden.  In  most  instances,  this  reasoning,  by  whomever  done, 
is  employed  in  connection  with  proof.  It  may  be  advisable,  there- 
fore, as  a  preliminary  matter  to  consider  the  general  art  of  proving.. 

Such  an  inquiry  relates  not  to  the  objects  which  proof  seeks 
to  reach  but  to  the  mental  processes  or  results  '■  by  which  it  is  con- 
ducted. The  scope  and  range  of  the  facts  which  judicial  evidence 
seeks  to  establish,  the  legitimate  province  of  the  jury,  are  not 
under  consideration.  Indeed,  judicial  reasoning  by  way  of  proof 
is  related  rather  to  the  instrumentalities  or  media  of  evidence  than 
to  its  objectives.^  With  the  establishment  of  these,  the  proper 
work  of  proof,  indeed,  ends.  T\Tien  that  which  has  been  unknovFn 
or  undetermined  becomes  ascertained  by  the  judicial  tribunal, 
further  use  by  the  latter  of  the  reasoning  faculty  is  no  longer  that 
of  proof,  in  the  sense  of  adding  to  knowledge.  There  is  measur- 
ing, indeed,  by  rules  of  law  or  standards  of  fact,  weighing  and 
balancing  in  intellectual  scales,  but  when  the  facts  upon  which 

§   1709-1.  "Every    inference    com-  in  general,   and  of  facts  in  particu- 

bines  two  elements;  it  is  in  the  first  lar,  is,  and  must  necessarily  be,  orig- 

place    a   process,   and   in  the   second  inally  obtained  by  the  exercise  of  the- 

place   a   result.      .      .      .      Thus   the  senses,    all    evidence    may   be    justly 

process  is  a  construction  and  the  re-  said  to  be  ultimately  referable  to  the- 

suit  an  intuition,  while  the  union  of  same    source  —  the    evidence    of    ex- 

both  is  logical  demonstration."     Brad-  ternal  or  material  facts  to  '  percep- 

ley.  The  Principles  of  Logic,  p.  235.  tion '  ;  of  internal  or  mental  facts  to- 

"  '  Evidence,  then,  or  '  Proof,'  as  that  inward  perception  which  is  dis- 
we  view  it,  is  the  science  or  art  of  tinguished  by  metaphysicians  as  '  in- 
verifying  individual  facts ;  of  aseer-  tuition  '  or  '  consciousness.'  "  Gul- 
taining  whether  a  given  fact  be  true  son,  Philosophy  of  Proof,  §  24. 
or  false,  real  or  fictitious.  And  as  all  2.  To  the  ultimate  facts  which  ar& 
our   knowledge   of  mundane   matters  to  be  established  has  been  assigned^ 
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the  reasoning  faculty  is  to  be  exercised  are  ascertained,  when  a 
perfect  induction  *  is  to  be  made  the  mental  operation  seems  to  be 
not  that  of  proof.*  The  reasoning  process  concerns  itself,  as  will 
be  at  once  observed,  rather  with  the  instrumentalities  through 
which  evidence  comes  to  the  tribunal  than  with  the  objectives 
themselves.  The  media  of  proof  are  not  the  same  as  those  of 
evidence.  Proof  requires  use  of  inference,  a  term  hereafter 
defined.  These  are  furnished  by  what  Stephen  treats  as  synony- 
mous with  evidence,^  the  oral  statements  of  witnesses  or  the  decla- 
rations of  documents.  In  both  cases,  the  use  of  witnesses  or 
documents,  the  reasoning  of  the  tribunal  is  necessarily  a  blending  ® 
of  inference  ^  and  observation,*  the  element  of  inference  usually 


somewhat  arbitrarily  the  term  res 
gestos  (§§  6,  47,  2581,  2985,  3024)  or 
constituent   (§§  47,  49)  facts. 

3.  §  1731. 

4.  "  It  is  important  to  remember 
that  scientific  observation  itself  in- 
volves intellectual  activity."  Creigh- 
ton,  An  Introductory  Logic,  p.  177. 

5.  Stephen,  Digest  Law  of  Evi- 
dence, p.  1,  eh.  1,  art.  1. 

6.  "An  inference  can  not  wholly 
come  in  from  without  or  be  passively 
received.  It  is  not  mere  vision,  it  is 
more  than  observation."  Bradley, 
The  Principles  of  Logic,  p.  225.  "  We 
always  possess  more  than  what  is 
given  through  sense."  Bradley,  The 
Principles  of  Logic,  p.  31.  "A  judg- 
ment, as  we  have  already  pointed  out, 
implies  a  reaction  on  the  part  of  the 
mind  on  what  is  presented  to  con- 
sciousness through  the  senses." 
Creigton,  An  Introductory  logic,  p. 
302.  "  It  is  not  too  much  to  say 
that  nine-tenths  of  what  we  seem  to 
see  and  hear  is  inferred,  not  really 
felt.  Every  sense  possesses  what  are 
called  acquired  perceptions,  that  is, 
the  power  of  judging  unconsciously 
by  long  experience,  of  many  things 
which  cannot  be  the  objects  of  direct 
perception.  The  eye  cannot  see  dis- 
tance, yet  we  constantly  imagine  and 
say  that  we  see  things  at  such  and 
such  distances,  unconscious  that  it  is 


the  result  of  judgment."  Jevons-Hill, 
Elements  of  Logic,  p.  207.  "Most 
logicians  are  now  of  opinion  that, 
even  in  the  simplest  perception,  a 
judgment  is  either  present  or  im- 
plied." Jones,  Logic,  Inductive  and 
Deductive,  p.  66. 

7.  "  There  is  a  difference  between 
reasoning  and  mere  observation;  if 
a  truth  is  inferred  it  is  not  simply 
seen,  and  a  conclusion  is  never  a 
mere  perception."  Bradley,  The 
Principles  of  Logic,  p.  225.  "  We  are 
said  to  infer  whenever  we  draw  one 
truth  from  another  truth,  or  pass 
from  one  proposition  to  another." 
Jevons-Hill,  Elements  of  Logic,  p.  86. 
"  To  infer  a  proposition  from  a  pre- 
vious proposition  or  propositions,  to 
give  credence  to  it,  or  claim  credence 
for  it,  as  a  conclusion  from  some- 
thing else;  is  to  reason,  in  the  most 
extensive  sense  of  the  term."  Mill, 
System  of  Logic,   (8th  ed.),  p.  122. 

8.  "A  careful  perception  made  with 
a  purpose  is  called  an  observation." 
Jones,  Logic  Inductive  and  Deduc- 
tive, pp.  22,  23.  "  Much  that  is  often 
included  under  perception  must  be 
eliminated  when  we  are  trying  to  use 
the  term  with  scientific  accuracy. 
.  .  .  The  perception  might  be  cor- 
rect, while  the  inference  was  errone- 
ous, or  vice  versa.  ...  A  percep- 
tion is  a  reaction  of  the  mind  to  an 
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predominating.^  The  tribunal  observes  the  demeanor  of  the  wit- 
ness, his  manner  when  testifying,  or  the  appearance  of  the  docu- 
ment. It  infers,  using  the  so  called  argument  from  sign  ^^  that 
the  statement,  written  or  oral,  is  true  because  it  has  been  made  and 
therefore  that  the  fact  is  as  stated.  Examining  this  written  or 
oral  statement,  again,  not  from  the  standpoint  of  the  tribunal  but 
from  that  of  the  declarant,  it  is  found,  so  far  as  based  upon  per- 
sonal knowledge,  to  be  itself  a  blending  of  inference  and  observa- 
tion and  that,  as  is  more  fully  considered  later  ^^  the  necessity  for 
this  blending  is  practically  insuperable.  Evidence  as  contradis- 
tinguished from  proof  employs  yet  a  third  medium  of  establishing 
a  fact.  This  is  the  direct  perception  of  the  tribunal,  real  evidence, 
so  called.^  ^  In  the  employment  of  this  portion  of  reasoning,  the 
element  of  observation  in  most  instances  is  nearly  exclusive  in 
its  operation.  Little  need  exists  for  establishing  the  res  gestae  by 
the  use  of  probative  facts.-'^  The  mental  operation  is  not  that  of 
-proving,  but  that  of  measuring  by  some  standard  of  law  or  fact. 
The  inquiry  is  not  as  to  what  the  facts  are.  That  the  court  sees 
for  itself.  The  main,  often  the  sole,  question  is  as  to  what  they 
constitute.  The  element  of  inference  may,  indeed,  be  present.  If 
so,  its  office  is,  as  a  rule,  subordinate.  The  faculty  employed  is 
not  that  of  inference,  it  is  that  of  intuition.^*  It  seems  safe,  there- 
fore, to  conclude  that  the  tribunal  in  using  the  instrumentalities 
of  proof,  and,  to  a  certain  extent,  in  using  those  of  evidence, 
employs  in  varying  proportions  the  faculties  of  inference  and 
intuition,  and  that,  in  much  the  same  way,  the  statements  of  wit- 
nesses and  the  declarations  of  documents  present  the  same  blending 
of  observation  and  inference. 

object,    quality,    or    event    of    some  in   certain    facts    (past,   present,    or 

kind."     Jones,   Logic   Inductive   and  future),  which  may  or  may  not  stand 

Deductive,  p.  14,  15,  16.  in  the  relation  of  cause  to  the  Signs 

9.  "As  a  matter  of  fact,  the  same  from  which  the  inference  is  drawn, 
form  of  words  as  used  by  different  Hill,  Rhet.  p.  197. 

persons,   or  by   the   same   person   at  11.  §  1801. 

different  times,  may  express  either  a  12.  §  27. 

judgment  or  an  inference."     Creigh-  13.  §  51. 

ton.  An  Introductory  Logic,  p.  278.  14.  §  1726.     But  the  essential  ele- 

10.  In  Arguments  from  Sign,  logi-  ment  of  proof  passing  from  the 
cal  sequence  never  coincides  with  his-  known,  by  the  aid  of  reason,  to  the 
torical  sequence,  and  usually  is  its  unknown,  is  missing.  The  mental 
opposite;  for  Signs  are  not  causes  process  employed  in  observation  is  ap- 
tending  to  produce  certain  effects,  but  parently  intuition  rather  than  reason, 
reasons  tending  to  produce  a  helief  it  is   consciousness   immediately  re- 


2197      Reasoning  by  judicial  Teibunals.       §§  1710,  1710a 

§  1710.  Judicial  Reasoning  in  General While  both  the  scope 

of  the  facts  to  be  proved  on  a  judicial  inquiry  and  the  physical 
means  by  "which  the  previously  unknown  is  shown  to  the  tribunal 
are,  in  general,  fairly  well  ascertained,  the  mental  processes  by 
which  these  instruments  of  proof  are  customarily  employed  in 
creating  a  belief  of  the  existence  of  the  res  gestae  remain  to  be 
considered.  Two  questions  at  once  present  themselves.  (1)  In 
what  proportion  and  to  what  extent  does  the  court  employ  or 
properly  exercise  its  powers  of  intuition  or  reasoning,  observation 
or  inference,  in  dealing  with  the  phenomena  before  it?  (2)  In 
receiving  the  testimony  of  others,  how  far  will  sound  judicial 
administration  permit  a  witness  to  proceed  beyond  the  exercise  of 
his  own  observation,  i.  e.,  his  intuition,  and  present  to  the  con- 
sideration of  the  tribunal  inferences,  acts  of  reasoning,  made  by 
himself  ?  The  examination  of  certain  familiar  instances  in  which 
these  questions  present  themselves  to  the  attention  of  the  courts 
forms,  in  main,  the  subject  of  the  present  volume.-' 

The  chapters  of  the  present  volume  other  than  the  first  will 
accordingly  be  devoted  to  consideration  of  the  judicial  control  of 
reasoning  by  witnesses.  Certain  general  considerations  under- 
lying the  entire  subject  and  those  specifically  relating  to  the  use 
by  the  court  of  its  reasoning  faculties  in  the  two  great  divisions  of 
observation  and  inference,  intuition  and  judgment,  are  now  briefly 
to  be  examined. 

§  1710a.  (Judicial  Reasoning  in  General);  Limitations  imposed 
upon  judicial  Tribunals.  —  On  attempting  this,  one-half  as  it  were, 
of  the  dual  inquiry  at  once  disappears  or  is,  perhaps  more  prop- 
erly, resolved  into  the  other.  In  the  discharge  of  its  own  func- 
tions, no  restriction  is  imposed  upon  the  court  as  to  what  process 

acting    upon    itself.      The    essential  who  can  not  be  called  as  witnesses, 

characteristic  of  proof  is  not  intui-  what    classes    of    facts    can    not    be 

tion.     It  is  inference.  proved,   which   topics,   among  many, 

§  1710-1.  A    law    of    exclusion.  —  can  not  properly  be  considered.     Ee- 

This  is  made  natural  and,  indeed,  in-  garding  the  great  mass  of  its  practi- 

evitable  by  a  peculiarity  of  the  Eng-  cal   operations   but   little   is   usually 

lish  law  of  evidence  to  which  atten-  said.     The    rest   is   received   sub    si- 

tion  is  elsewhere  called.    Introduction  lentio.     All   witnesses,    except    those 

to  Volxime  III.     It  is  a  law,  so  to  enumerated  are  competent;  facts  not 

speak,    of    exclusion.      It    states,    by  specifically   excluded,    provided    they 

means  of  many  statutes  and  a  large  comply   with    a    single    condition    of 

number  of  decided  cases,  the  persons  relevancy,   may  be   admitted;    topics 
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of  reasoning  shall  be  employed  by  it  under  any  particular  set  of 
circumstances.  The  law  prescribes,  simply,  that  reason  shall  be 
used.^  Nothing  is  said  as  to  what  method  or  process  of  reasoning 
shall  be  employed  as  most  helpful  in  the  discovery  of  truth.  The 
tribimal  is  left  absolutely  free  to  decide  this  for  itself,  as  cases 
arise.  All  rational  processes  are  alike  open  to  it.  The  only 
restrictions  established  in  this  connection  are  those  enforced  by 
the  rules  of  sound  thinking,  the  laws  of  thought,  i.  e.,  by  logic.^ 
Of  necessity,  therefore,  some  attention,  all  too  brief,  must  be  given 
to  logic  regarded  as  the  test  and  guide  of  much  of  the  modem 
law  of  evidence.  Before  considering,  however,  the  nomenclature 
and  certain  fundamental  principles  of  logic  which  are  thus,  as  it 
were,  incorporated  into  this  branch  of  the  adjective  law,*  some 
reference  should  be  made  to  the  limitations,  by  way  of  prescribing 
objectives,  which  judicial  administration  imposes  upon  the  exer- 
cise of  the  reasoning  faculty  on  the  part  of  its  tribunals.  The 
general  nature  of  the  judicial  office  and  the  social  work  which  it 
seeks  to  do  in  persuance  of  its  mandate  from  the  sovereign  pre- 
scribe, in  a  general  way,  these  limitations.  As  has  been  in  part 
stated,  and  as  will  be  more  fully  considered  hereafter,  the  processes 
of  judicial  reasoning  so  far  as  most  nearly  related  to  the  law  of 
evidence  are  three,  (1)  proving  certain  facts  called  the  res  gestae, 
(2)  weighing  these  facts  in  the  scales  of  reason,  (3)  measuring 
them  by  some  standard  of  fact  or  law.  In  a  very  just  sense  all 
these  reasoning  processes  —  proving,  weighing,  measuring,  are 
directed  to  a  single  end,  the  establishment  of  some  proposition  in 
issue,  expressly  formulated  by  the  pleadings  or  implied  in  the 
nature  of  the  inquiry.  This  proposition  in  issue  is,  as  it  were,  the 
desideratum  or  objective  point  toward  which  the  reasoning  facul- 

about  which  nothing  is  declared  by  defined  as  the  Science  of  Seasoning, 

the    law    can   be    considered    by    tri-  The  laws  of  thought  are  natural  laws 

bunals  as  a  matter  of  course.  with  which  we  have  no  power  to  in- 

1710a-l.  §   385.  terfere."     Jevons,  Element.  Logic,  p. 

2.  "Logic,  however,  takes  the  pro-  1.     "Logic,  then,  is  the  science  which 

cedure  of  the  thinking  process  for  its  studies  the  general  principles  in  ac- 

subject    matter.      It    undertakes    to  cordance  with  which  we  think  about 

make   thought   conscious   of   its   ovm  things,  whatever  things  they  may  be; 

nature,  of  the  goal  at  which  it  aims,  and  so  it  presupposes  that  we  have 

and  the  methods  which  are  employed  thought   about   things."     Joseph,  An 

in    the    attainment    of    this    goal."  Introduction  to  Logic,  p.  3. 
Creighton,  An  Introductory  Logic,  p.  3.  §§   165,  166. 

175.      "  Logic    may    be   most   briefly 
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ties  of  the  court  are  directed.*  A  particular  portion  of  the  world's 
happenings  are  selected  for  proof  because,  as  is  claimed,  they 
will,  when  proved,  constitute  a  fulfillment  of  the  conditions  on 
which  a  particular  right  or  liability,  alleged  to  exist,  will  arise. 
These  world  happenings  or  res  gestae  are  then  weighed  in  connec- 
tion with  all  other  facts  pressnted  in  the  case  with  a  view  to 
ascertaining  what,  in  point  of  fact,  these  res  gestce  really  are. 
The  actual  res  gestce  thus  found  to  exist  are  then  measured  by 
means  of  the  standard  of  fact  or  law  embraced  in  the  proposition 
in  issue  with  a  view  to  ascertaining  whether  the  right  or  liability 
alleged  to  exist  is  really  found  to  do  so.  Such  being  the  usually 
controlling  effect  of  the  proposition  in  issue  upon  the  use  of  the 
reasoning  faculties  in  proving,  weighing,  and  measuring  the  facts 
it  would  have  been,  apparently,  quite  feasible  to  have  stated  the 
admissibility  of  facts  received  in  aid  of  these  several  mental 
processes  in  terms  of  logic,  i.  e.,  in  terms  of  the  particular  mental 
process  itself. 

The  presence,  however,  of  the  jury,  and  the  consequent  neces- 
sity for  insisting  upon  the  intrinsically  shadowy  distinction  be- 
tween propositions  of  law  and  other  facts  has  forced  the  law,  in 
its  practical  administration,  to  state  the  admissibility  of  evidence 
not  in  terms  of  reasoning  but  in  those  of  relevancy.  In  other 
words,  judicial  introduction  of  physical  or  psychological  facts 
into  evidence  is  customarily  stated  in  terms  of  the  relation  which 
these  facts  sustain  to  the  reasoning  process  of  proving,  weighing 
or  measuring  respectively.  It  becomes  necessary,  therefore,  as  a 
preliminary  matter  shortly  to  consider  the  subject  of  relevancy.' 
What,  then,  is  meant  by  that  quality,  frequently  said  to  be  char- 
acteristic of  certain  facts  and  not  of  others,  incessantly  spoken  of 
by  judges  and  text  writers  as  relevancy  ? 

4.  Each   art   or   science,    from   its  as  to  the  particular  content  to  which 

very   nature,   proposes   to   itself   cer-  this  form  is  applied,  by  the  character 

tain  desiderata  to  the  attainment  of  of  these  objectives, 

which   it  immutably  directs   the   en-  5.  Relation  between  relevancy  and 

ergy  of  the  reasoner,  focusing,  as  it  reasoning.  —  Without     anticipating 

were,  his  mental  attention.     To  this  the  subsequent  discussion,  it  may  not 

general  rule,  the  law  of  evidence  pre-  be  inappropriate  to  say  that,  adopt- 

sents  no  exception.    Being,  like  logic,  ing  the  nomenclature  of  the  present 

a  means  or   method  rather  than   an  treatise,   facts  rationally   adapted  to 

end  in  itself,   a  tool  rather  than  a  assist  in  the  process  of  proving  are 

product,  the  law  of  evidence  is  con-  spoken    of    as    probatively    relevant, 

trolled,  if  not  in  its  form  certainly  Those  logically  tending  to  assist  in 
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§  1711.  Eelevancy.  —  As  has  just  been  said,  it  is  in  terms  of 
relevancy,  rather  than  in  those  of  reasoning  that  the  imderlying 
rule  of  the  English  law  of  evidence  is  commonly  stated.  On  the 
surface,  the  statement  of  this  rule  seems  entirely  clear  and  simple.^ 
All  facts  which  are  relevant  will  be  received  in  evidence.^    Facts 


the  process  of  weighing  res  gestw 
and  other  facts  in  the  probative 
scales  are  said  to  be  deliberatively 
relevant.  Facts  which  reasonably  as- 
sist the  mental  act  of  measuring,  as 
above  defined,  are  designated  as  being 
constituently  relevant. 

§  17H-1.  The  single  condition  on 
which  alone  the  admissibility  of  the 
great  bulk  of  evidence  depends,  and 
which,  in  general,  is  sufficient  to  as- 
sure it,  is  simply  that  the  fact  to  be 
proved  should  be  one  in  the  res  gestm 
or  relevant,  in  some  degree,  to  the 
existence  of  a  res  gestcB  fact.  "Evi- 
dence may  be  given  in  any  proceeding 
of  any  fact  in  issue,  and  of  any  fact 
relevant  to  any  fact  in  issue  unless 
it  is  hereinafter  declared  to  be 
deemed  to  be  irrelevant,  and  of  any 
fact  hereinafter  declared  to  be  deemed 
to  be  relevant  to  the  issue  whether  it 
is  or  is  not  relevant  thereto.  Pro- 
vided that  the  judge  may  exclude 
evidence  of  facts  which,  though  rele- 
vant or  deemed  to  be  relevant  to  the 
issue,  appear  to  him  too  remote  to  be 
material  under  all  the  circumstances 
of  the  case."  Stephen,  Dig.  Law  of 
Ev.,  pt.  I,  ch.  II,  art.  2.  Facts  in  the 
res  gestw  are  said  to  be  relevant  per 
se.  Other  facts  are  said  to  be  rele- 
vant to  facts  in  issue. 

2.  Alabama.  —  O'Neal  v.  McKinna, 
116  Ala.  606,  22  So.  905  (1897). 

Arkansas.  —  Ward  v.  Young,  42 
Ark.  542   (1884). 

California.  —  Riverside  Water  Co. 
V.  Gage,  108  Cal.  240,  41  Pac.  299 
(1895). 

Connecticut.  —  Plumb  r.  Curtis,  66 
Conn.  154,  33  Atl.  998    (1895). 

Florida.  —  Melrose  Mfg.  Co.  ». 
Kennedy,  51  So.  595  (1910). 


Georgia.  —  Walker  v.  Roberts,  20 
Ga.  15   (1856). 

Illinois.  —  Payson  v.  Village  of 
Milan,  144  111.  App.  204  (1908); 
Bordner  v.  Depler,  142  111.  App.  526 
(1908);  Thomas  Knapp  Printing, 
etc.,  Co.  V.  Guthrie,  64  111.  App.  523 
(1896). 

Indiana.  —  Newell  v.  Downs,  8 
Blackf.   523    (1847). 

Iowa.  —  Moline  Plow  Co.  v.  Bra- 
den,  71  Iowa  141,  32  N.  W.  247 
(1887). 

Kansas.  —  Lyons  v.  Berlau,  67 
Kan.  426,  73  Pac.  52  (1903). 

Maine.  —  Nickerson  v.  Gould,  82 
Me.  512,  20  Atl.  86   (1890). 

Michigan.  —  Simonds  v.  Cash,  99 
N.  W.  754,  II  Detroit  Leg.  N.  117 
(1904). 

Minnesota.  —  Glassberg  v.  Olson, 
89  Minn.  195,  94  N.  W.  554   (1903). 

Missouri.  —  Mosby  v.  McKee,  etc , 
Commission  Co.,  91  Mo.  App.  500 
(1902). 

Nebraska.  —  Darner  v.  Daggett,  35 
Nebr.  695,  53  N.  W.  608    (1892). 

Xew  Hampshire.  —  Reagan  v.  Man- 
chester St.  R.  Co.,  72  N.  H.  298,  56 
Atl.  314    (1903). 

New  York.  —  O'Horo  v.  Kelsey,  60 
N.  Y.  App.  Div.  604,  70  N.  Y.  Suppl. 
14  (1901). 

Ohio.  —  Findlay  Brewing  Co.  v. 
Bauer,  50  Ohio  St.  560,  35  N.  E.  55 
(1893). 

Oregon.  —  State  v.  Dunn,  100  Pac. 
258  (1909)  [judgment  affirmed  on  re- 
hearing 99  Pac.  278]. 

Pennsylvania.  —  Atkins  v.  Payne, 
190  Pa.  St.  5,  42  Atl.  378  (1899). 

Tennessee.  —  Hudson  v.  State,  3 
Coldw.  355   (1866). 

ye?»!Of!f.  — Richardson    v.    Royal- 
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which  are  not  relevant  are  excluded.^    All  facts  having  rational 


ton,  etc.,  Turnpike  Co.,  6  Vt.  496 
(1834). 

Wisconsin.  —  Kavanaugh  v.  Wau- 
sau,  98  N.  W.  550   (1904). 

United  States.  —  Nelson  v.  U.  S., 
201  U.  S.  92,  26  S.  Ct.  358,  50  L.  ed. 
673  (1906)  ;  Home  Ins.  Co.  v.  Weide, 
11  Wall.  438,  20  L.  ed.  197   (1870). 

One  issue  sufficient.  —  Evidence 
will  be  received  if  relevant  upon  any 
issue  in  the  case.  The  fact  that  it 
would  not  be  received  upon  some 
other,  is  not  important.  Reagan  v. 
Manchester  St.  Ry.  Co.,  72  N.  H.  298, 
56  Atl.  314   (1903). 

Anticipatory  leplication.  — '■  Where 
the  relevancy  is  that  of  an  antici- 
patory replication,  it  may  still  be 
received,  in  the  discretion  of  the  pre- 
siding judge,  i.  e.,  as  a  matter  of  ad- 
ministration. Roquemore  v.  Vulcan 
Iron  Works  Co.,  (Ala.  1909)  49  So. 
389. 

3.  Alabama.  —  Heninburg  v.  State, 
45  So.  246  (1907)  ;  Holman  v.  Clark, 
41  So.  765  (1906)  ;  Miller  v.  Boykiu, 
70  Ala.  469   (1881). 

Arkansas.  —  Chicago,  R.  I.  &  P.  Ry. 
Co.  V.  McCutchen,  80  Ark.  235,  96  S. 
W.  1054  (1906);  Green  v.  State,  59 
Ark.  246,  27  S.  W.  5   (1894). 

California.  —  People  v.  Price,  ( Cal. 
App.  1908)  98  Pac.  547;  Brownlee  v. 
Reiner,  147  Cal.  641,  82  Pac.  324 
(1905);  Dyas  v.  Southern  Pac.  Co., 
140  Cal.  296,  73  Pac.  972   (1903). 

Colorado.  —  Hannan  v.  Anderson, 
15  Colo.  App.  433,  62  Pac.  961 
(1900). 

Connecticut.  —  Czamecki  v.  De- 
rccktor,  81  Conn.  338,  71  Atl.  354 
(1908). 

Florida.  —  Melrose  Mfg.  Co.  v. 
Kennedy,  51  So.  595  (1910);  Clary 
V.  Isom,  56  Fla.  236,  47  So.  919 
(1909)  ;  Knight  v.  Empire  Land  Co., 
45  So.  1025   (1908). 

Georgia.  —  Damall  v.  Georgia  Ry. 
&  Electric  Co.,  68  S.  E.  584   (1910)  ; 


Jackson  v.  Gallagher,  128  Ga.  321,  57 
S.  E.  750  (1907);  Teasley  v.  Brad- 
ley, 120  Ga.  373,  47  S.  E.  925  (1904)  ; 
Claflin  V.  Briaont,  58  Ga.  414  (1877). 

Idalw.  —  State  v.  Wetter,  83  Pac. 
341    (1905). 

Illinois.  —  City  of  Marengo  v. 
Eichler,  245  111.  47,  91  N.  E.  758 
(1910);  Hobart  v.  Van  Aernam 
Bros.,  146  111.  App.  1  (1908)  (con- 
versation between  plaintiff  and  third 
person)  ;  Perido  v.  Chicago,  B.  &  Q. 
R.  Co.,  144  111.  App.  446  (1908); 
Razor  v.  Razor,  149  111.  621,  36  N. 
E.  963   (1894). 

Indiana.  —  Loomis  v.  Stevens,  18 
Ind.  App.  184,  47  N.  E.  237   (1897). 

Iowa.  —  Biermann  v.  Guaranty 
Mut.  Life  Ins.  Co.,  120  N.  W.  963 
(1909);  Leathers  v.  Geitz,  112  N. 
W.  191  (1907);  Adams  v.  Chicago, 
etc.,  R.  Co.,  93  Iowa  565,  61  N.  W. 
1059    (1895). 

Kansas.  —  Neosho  Valley  Invest. 
Co.  V.  Hannum,  63  Kan.  621,  66  Pac. 
631  (1901). 

Kentucky.  —  Nesbit  v.  Gregory,  7 
J.  J.  Marsh.  270  (1832). 

Maryland.  —  Dorsey  v.  Whipps,  8 
Gill  457    (1849). 

Massachusetts.  —  Clemons  Electri- 
cal Mfg.  Co.  V.  Walton,  206  Mass.. 
215,  92  N.  E.  459  (1910);  Clark  ». 
Hull,  184  Mass.  164,  68  N.  E.  60 
(1903);  Brooks  v.  Boston,  19  Pick. 
174  (1837).  See  also  Clark  v.  Hull, 
184  Mass.   164,  68  N.  E.  60   (1903). 

Michigan.  —  People  v.  Cahill,  147 
Mich.  201,  110  N.  W.  520,  13  Detroit 
Leg.  N.  984   (1907). 

Mississippi.  —  Pinklea  v.  State,  48 
So.  1   (1909). 

Missouri.  —  State  v.  Wilson,  223 
Mo.  173,  122  S.  W.  701  (1909); 
State  V.  Campbell,  210  Mo.  202,  109 
S.  W.  706  (1908);  Gaskill  v.  Dod- 
son  Lead,  etc.,  Co.,  84  Mo.  App.  521 
(1900). 

Wetraska.  —  Gross     v.     Bunn,     10 
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probative  value  are  admissible  unless  some  specific  rule  forbids.* 
The  law  of  evidence  is  one  of  exclusion.  Nothing  could  apparently 
be  more  precise. 


§  1711a.  CAJe/evaiicy> ;  Meanings  of  Term But  is  it  as  simple 

as  it  seems  ?  On  attempting  to  apply  the  rule  just  stated  diffi- 
culties at  once  arise.  How  far,  for  example,  can  the  existence  of 
the  res  gestce  of  a  given  transaction  properly  be  said  to  prove  the 
right  or  liability  which  they  are  claimed  to  establish?  Again: 
With  what  propriety  can  it  be  asserted  that  the  circumstance  that 
a  particular  witness  had  a  quarrel  with  one  of  the  parties  or  is 
the  brother-in-law  of  the  other  leads  to  an  inference  or  proves  that 
the  facts  are  not  as  the  witness  alleges  them  to  be  ?     In  case  of 


Nebr.  217,  4  N.  W.  1048  (1880).  See 
also  Arabian  Horse  Co.  v.  Bivena, 
(1903)   96  N.  W.  621. 

Tfew  Jersey.  —  Peterson  v.  Chris- 
tiansen, 68  N.  J.  Law,  392,  56  Atl. 
288   (1902). 

New  York.  —  People  v.  Cahill,  183 
N.  Y.  489,  81  N.  E.  453  (1907)  ;  Peo- 
ple V.  McAdoo,  102  N.  Y.  Suppl.  656, 
117  App.  r»iv.  438  (1907);  National 
Trust  Co.  V.  Roberts,  42  N.  Y.  Super. 
Ct.  100  (1877). 

tsorth  Carolina.  —  Martin  v. 
Knight,  61  S.  E.  447   (1908). 

Oklahoma.  —  Indian  Land  &  Trust 
Co.  V.  Clement,  22  Okla.  40,  109  Pac. 
1089  (1908);  Drumm-Flato  Commis- 
sion Co.  V.  Edmiasion,  17  Okla.  344, 
87  Pac.  311   (1906)    (book  entries) . 

Pennsylvania.  —  Blumberg  v.  Pe- 
carsky,  23  Pa.  Super.  Ct.  568  (1903)  ; 
Express  Pub.  Co.  v.  Aldine  Press,  126 
Pa.  St.  347,  17  Atl.  608   (1889). 

Rhode  Island.  — •  Carr  v,  American 
Locomotive  Co.,  70  Atl.  196   (1908). 

Tennessee.  —  Heatherly  v.  Bridges, 
1  Heisk.  220   (1870). 

Texas.  —  Johnson  v.  Hulett,  ( Civ. 
App.  1909)  120  S.  W.  257;  Interna- 
tional &  G.  N.  R.  Co.  V.  Duncan, 
(Civ.  App.  1909)  121  S.  W.  362; 
Guthrie  v.  0.  T.  Lyon  &  Sons,  (Civ. 
App.  1906)  98  S.  W.  432;  Reynolds 
17.    International    &   G.    N.    Ry.    Co., 


(Civ.  App.  1995)  85  S.  W.  323; 
Oneal  v.  Weisman,  (Cr.  App.  1905) 
88  S.  W.  290. 

Utah.  —  Jensen  v.  McCormick,  26 
Utah  142,  72  Pac.  630  (1903)  (pri- 
vate reason ) . 

Vermont.  —  Lewis  v.  Barker,  55  Vt. 
21   (1883). 

Virginia.  —  Murray  v.  Moore,  52  S. 
E.  381   (1905). 

Washington.  —  State  v.  Clem,  49 
Wash.  273,  94  Pac.  1079   (1908). 

West  Virginia.  —  Chicago  Art  Co. 
V.  Thacker,  63  S.  E.  770   (1909). 

Wisconsin.  —  Kavanaugh  v.  Wau- 
sau,  98  N.  W..550   (1904). 

United  States.  —  Delaware,  L.  & 
W.  R.  Co.  V.  Gleason,  159  Fed.  383, 
86  C.  C.  A.  383  (1908).  See  also 
Hoysradt  v.  Delaware,  L.  &  \Y.  R. 
Co.,  151  Fed.  321,  86  C.  C.  A.  383 
(1908). 

Relevancy  is  to  be  determined  by 
a  consideration  of  the  propositions 
placed  in  issue  in  a  particular  case. 
A  party  is  not  at  liberty  to  oflfer  evi- 
dence in  one  case  on  the  ground  that 
it  will  be  relevant  in  another.  In  re 
Shawmut  Min.  Co.,  87  N.  Y.  Suppl. 
1059,  94  App.  Div.  156  (1904)  ;  Ap- 
peal of  Miller,  87  N.  Y.  Suppl.  1059, 
94  App.  Div.  156   (1904). 

4.  Kirchner  v.  Smith,  61  W.  Va. 
434,  58  S.  E.  614   (1907). 
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"  relevancy,"  as  soon  as  we  begin  to  employ  it  practically,  a 
cameleon-like  quality  becomes  at  once  apparent  in  it.  It  will  be 
at  once  noticed  that  "  relevancy "  borrows  its  precise  shade  of 
meaning  from  the  connection  in  whicb  it  is  used.  Still,  it  is 
equally  noticeable  that  there  is  a  clear  feature  of  resemblance 
apparent  through  all  these  differences.  Evidently,  in  all  cases, 
the  term  has  some  relation  to  the  use  of  reason,  varying  in  mean- 
ing with  the  object  to  which  the  reasoning  faculty  is  directed 
or  the  methods  in  which  it  is  employed.  Only  through  under- 
standing the  various  judicial  mental  processes  carried  on  by  judge 
or  jury  on  the  trial  of  law  is  adequate  explanation  of  the  protean 
term  "  relevancy  "  to  be  found.  It  remains  therefore  to  consider 
them.  In  the  case  of  each,  it  may  be  profitable  to  inquire  in  what 
sense,  if  any,  the  given  fact  or  set  of  facts  may  fairly  be  regarded 
as  relevant  to  the  objective  of  the  process  then  in  progress. 

It  is  somewhat  discouraging,  perhaps,  to  be  obliged  to  premise 
that  any  such  an  effort  must  be  attended  with  but  indifferent 
success.  The  operations  of  the  human  understanding  are  far  too 
subtle  and  illusive  to  enable  the  mind  itself  to  comprehend  and 
express  them  with  fine  and  clear  distinctions  even  where  the 
boundaries  of  the  several  psychological  processes  are  found  to  be 
clearly  defined.  Various  phases  of  mental  operation  or  result, 
(the  two  things  are  very  much  the  same),  present  themselves  most 
often  as  a  composite  whole  as  to  which  the  most  that  can  fairly  be 
said  is  that  a  certain  psychological  element  predominates  to  such 
an  extent  as  practically  to  characterize  it  all.  The  extremes,  how- 
ever, may  be  fairly  defined  in  many  eases  and  using,  in  this  way, 
the  predominant  characteristic  of  the  mental  process  as  if  it  were 
alone  active,  it  may  be  said  that  the  main  lines  of  mental  operation 
on  the  part  of  the  court  during  the  trial  at  law,  though  probably 
in  a  state  of  constant  flux  are  practically  three,  proving,  measuring 
and  weighing.  Stating  the  same  proposition  in  a  slightly  different 
form  it  will  be  found  that  the  facts  admitted  in  evidence  are 
received  in  aid  of  these  several  processes  for  the  reason  that  they 
respectively  possess,  from  this  relationship  to  the  act  of  reason- 
ing a  relevancy  which  is  (1)  probative,  (2)  constituent  and  (3) 
deliberative. 

§  1712.  (Relevancy;  Meanings  of  Term);  (1)  Probative. — 

Examining  these  forms  of  relevancy  in  the  designated  order  we 
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have,  first,  the  judicial  process  of  proving,  reasoning  from  the 
known  to  the  unknown,^  While  the  presiding  judge  is  neces- 
sarily called  upon  to  make  frequent  use  of  this  function  by  way  of 
incidental  findings  of  fact^  and  may  even  be  called  upon,  at  a 
later  stage,  to  revise  the  action  of  the  jury  in  this  connection  by 
setting  aside  their  verdict,  it  is  still  true  that  this  application  of 
reason  to  inferring  the  unknown  from  the  knovsm,  questions  as  to 
proof,  is  largely  within  the  control  of  the  jury.  The  element 
of  judging,  the  judicial  function,  as  distinguished  from  the  ad- 
ministrative or  executive,  is  here  predominant.  The  statements 
of  witnesses  or  the  declarations  of  documents,  objectively  con- 
sidered, tend  to  establish,  where  the  evidence  is  said  to  be  direct, 
by  a  process  of  inference,  an  argument  from  sign,  what  we  have 
called  the  res  gestae.^  Where,  on  the  other  hand,  the  evidence  is 
circumstantial,  as  it  is  said,  facts  of  a  secondary  grade  denomi- 
nated probative  or  evidentiary  *  are  to  be  established  and  from 
proof  of  these  the  existence  of  the  res  gestae  is  to  be  inferred. 
The  res  gestae,  however  established,  in  turn  may  give  rise,  by  this 
same  process  of  inference,  to  certain  ultimate  conclusions  of  fact 
which  have  been  denominated  constituent  facts.^     To  establish 

§  1712-1.  Strictly  speaking,  in  the  which  these  elements  of  objective  and 

natural     world,     "the     progress     of  subjective  relevancy  (§§  55,  56)  pre- 

knowledge  is  not  from  the  unknown  sent  themselves,  direct  evidence  of  a 

to   the   known,  but  from   a   state  of  witness  is,  when  offered  to  prove  the 

partial   or   incomplete   knowledge   to  truth   of  the  fact  asserted  as  much 

one  of  greater   perfection."     Creigh-  a  probative  fact   as  would   be  facts 

ton,  An  Introductory  Logic,  p.  272.  more  circumstantial  in  their  relation 

2.  §  80.  to    the    actual    existence    of    the    res 

3.  §§  6,  47,  2581,  2985,  3024.  gestm.     In  either  case,  the  relevancy 
In  point  of  principle  the  real  dis-  of  the  statement  to  the  fact  is  pro- 

tinction  in  regard  to  methods  of  es-  bative  (§  59).    While  such  a  distinc- 

tablishing  the   res   gestw   is  not  be-  tion  between  specific  and  inferential 

tween  direct  and  circumstantial  cvi-  proof  of  the  res  gestm  by  the  use  of 

dence,    but    between    perception    and  probative  facts   would,   therefore,   be 

proof.     Where,   as  on  a  direct   con-  by  far  sounder  as  matter  of  prinei- 

tempt    in    open    court,    the    tribunal  pie,  than  the  difference  between  di- 

sees  the  res  gestw  for  itself,  the  ele-  rect  evidence,  so  called,  and  circum- 

ment  of  proof  —  inference  of  the  un-  stantial,   the   more   familiar   distinc- 

known  from  proof  of  the  known  —  is,  tion  between  direct  and  circumstan- 

indeed,    practically  eliminated.      But  tial  evidence  (§15)  will  be  employed 

this  inference  by  way  of  proving  in-  in  this  connection  as  being  less  liable 

heres  in  the  most  direct  testimony  of  to  cause  confusion, 

a  witness  as  in  the  most  unequivocal  4.  §  51. 

declaration  of   a  document.     Except  5.  §§  47,  49. 
as  to  the  comparative  proportions  in 
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these  res  gestae  or  constituent  facts  is  the  judicial  function  of  the 
jury,  the  final  and  proper  scope  of  the  law  of  evidence  and  the 
complete  evolution  of  the  previously  unknown  by  inference  from 
the  known.  In  theory,  at  least,  the  facts  upon  which  subsequent 
processes,  more  executive  in  their  nature,  are  to  be  exercised, 
under  the  operation  of  reason,  may  be  regarded  as  finally  fixed 
and  determined.  Nothing,  therefore,  in  strictness,  remains  to  be 
proved.  To  the  quality  which  enables  the  existence  of  one  fact  to 
prove  the  reality  of  another  the  term  probative  relevancy  may 
properly  be  applied.* 

§  1713.  (Relevancy;  Meanings  of  Term);  (2)  Constituent. — 

If  the  first  process  by  the  tribunal  is  that  of  proving,  the  second  in 
point  of  time  is  undoubtedly  that  of  measuring.  The  initial 
inquiry  on  each  trial  is:  What  are  the  res  gestce  or  constituent 
facts  bearing  on  the  matter?  The  second  inevitably  is:  What 
do  these  facts,  when  established,  amount  to,  in  terms  of  right  or 
liability  ?  At  this  point  of  transition  from  establishing  the  facts 
into  determining  their  meaning,  an  abrupt  change  of  judicial 
function  takes  place.  The  function  of  judging  is  over  and  the 
executive  begins.^  The  proper  limits  of  the  law  of  evidence  have 
been  reached  and  another  field  of  judicial  procedure  is  entered  by 
the  court.  Above  all  in  importance,  in  this  connection,  is  the  fact 
that  inference,  the  ascertainment  of  the  existence  of  an  unknown 
fact  has  given  way  to  what  may  be  called  the  process  of  mental 
observation,  an  intuitive  recognition  of  mentally  observed  phe- 
nomena. In  other  words,  the  process  is  not  now  that  of  proving, 
but  of  measuring  facts  already  proved.     A  rule,  whether  of  law 

6-  §  59.  prohalle,  may  be  ill-founded,  and  the 

The  relation  is  by  no  means  a  nee-  principal  fact  itself  untrue.    So  also, 

essary  one.  —  "Principal  and  eviden-  a  principal  fact  in  any  shape   (i.  e., 

tiary  facts,  properly  so  called,  have  with  any  conceivable  component  de- 

not  a  necessary,  but  only  a  probable  tails),  may  be  true;  but  it  does  not 

relation  to,  or  connection  with,  each  follow  that  any  given  fact  evidentl- 

other.    An  evidentiary  fact  forms  no  ary  of  it  should  therefore  be  true." 

necessary  part  or  constituent  of  the  Gulson,  Philosophy  of  Proof,  §  126. 
principal  one,  but  is  extrinsic  to,  or  §  1713-1.  That  under  a  division  of 

separable  from  it.     One  or  more  facts  power   between   judge   and   jury,   the 

evidentiary,     or     apparently    eviden-  right  to  apply  the  law  to  the  facts  is 

tiary,    of    another    or   principal   fact  often  reserved  to  the  jury  does  not  in 

may  be   perfectly  true;   but  the  in-  reality  affect  the  truth  of  the  propo- 

ference  which  connects  them  with  the  sition.     §§  68  et  seq. 
principal,    being   only    more   or    less 
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or  fact,  a  proposition  of  the  intellect,  legal  or  logical,  is  being 
placed  upon  the  res  gestae  and  the  ultimate  constituent  facts 
deduoible  from  them  and  the  result  of  the  process  observed. 
Inference  is  no  further  involved  than  would  be  the  ease  were  a 
carpenter  to  measure  a  board  and  ascertain  the  number  of  feet  or 
inches  which  it  contains.  The  mental  faculty  employed  is  observa- 
tion in  either  case,  either  by  the  direct  action  of  the  mind  or  upon 
its  reaction  to  the  stimuli  of  sense-perception.  A  norm  or  standard 
of  intellect  is  being  applied  to  certain  existences  or  concepts  of 
them,  the  question  being  as  to  how  far  the  (?onoepts  shall  be  found 
to  constitute  a  performance  of  the  conditions  imposed  by  the  rule. 
Physical  or  psychological  facts  in  a  res  gestae  can  no  more  be  said 
to  prove  the  existence  of  a  right  or  liability  than  7  and  5  to  prove 
12,  or  a  given  number  of  ascertained  infantry,  cavalrymen,  pieces 
of  artillery,  horses,  hospital  attendants  and  the  like  can  properly 
be  said  to  prove  an  army  corps.  They  may,  perhaps,  fairly  be 
said  to  constitute  one,  as  7  and  5  may  fairly  be  said  to  constitute 
12.  The  characteristic  quality  of  a  fact  or  set  of  facts  which 
enable  them,  with  or  without  others,  to  constitute  a  fulfillment  of 
the  conditions  imposed  by  a  given  rule,  term  or  definition,  may, 
with  apparent  propriety,  be  called  constituent  relevancy. 

§  1714.  (Relevancy;  Meanings  of  Term);  (3)  Deliberative 

A  third  function  of  the  tribunal,  executive  or  judicial,  in  which 
reason  is  to  be  exercised  and  to  which  facts  may  fairly  be  said  to 
be  relevant  in  determining  its  proper  use,  is  that  of  weighing, 
balancing  facts  or  considerations,  deliberating  upon  the  reality, 
the  actual  existence  of  things.  In  truth,  this  is  perhaps  the  most 
persistent  and  pervasive  of  all  mental  functions  or  processes  exer- 
cised during  the  course  of  a  trial.  Its  exercise  seems  necessary  to 
any  act  of  judgment  not  essentially  intuitive.  It  is  involved  in 
the  result  of  each  reasoned  inference.^  In  relation  to  the  estab- 
lishment of  the  res  gestw  the  true  scope  of  the  law  of  evidence 
naturally  becomes  most  obvious  and  essential  in  relation  to  the 
subjective  qualities  of  witnesses,  especially  where  the  objective 
facts  are  in  conflict.  The  objective  relation  between  the  state- 
ment of  a  witness  and  the  fact,  which  it  is  sought  to  establish  by  it 
usually  presents  but  little  difficulty.  That  is,  if  the  statements 
of  a  witness  be  credited  at  their  face  value,  the  contention  as  to 

§  1714-1.  §  1843. 
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the  existence  of  fact  asserted  in  it  is  in  a  majority  of  cases  estab- 
lished. On  the  contrary,  to  reason  from  the  making  of  a  state- 
ment to  belief  in  the  reality  of  the  fact  asserted  presents  a  problem 
in  psychology,  occasionally  one  of  much  intricacy.  IsTaturally,  the 
practical  difficulties  of  the  situation  are  intensified  where  a  flat 
contradiction  arises  between  apparently  reputable  witnesses  and 
the  jury,  within  whose  special  judicial  function  a  decision  lies,  is 
left  to  choose  between  two  contentions  equally  plausible,  objectively 
considered,  but  entirely  inconsistent  with  each  other.  Much  the 
same  difficulty  is  presented  in  any  case  where  a  preponderance  of 
evidence  required  by  law  is  missing  or,  perhaps,  weak  and  incon- 
clusive. Until  such  problems  as  these  are  solved,  the  determina- 
tion of  what  are  the  actual  res  gestce  may  be  practically  impossible. 
That  final  action  should  be  taken,  the  balance  of  the  mental  scales 
must  be  definitely  and  finally  determined  by  the  addition  of 
smaller  weights  to  one  scale  or  the  other. 

Objective  relevancy^  may  be  conceded  to  a  large  number  of 
minor  preliminary,^  subsequent  *  or  merely  consistent  ^  facts 
designed  to  test,  impeach,^  corroborate'^  or  otherwise  determine 
the  probative  value,  consistency  with  other  facts  or  the  general 
probability  of  the  story  told  by  any  witness  or  set  of  witnesses. 
This  is  the  special  forensic  value,  in  part,  of  a  well  conducted 
cross-examination.® 

Svhjedive  relevancy^  is,  as  has  been  said,  of  especial  import- 
ance in  this  connection.  The  truth  of  the  inference  that  a  fact 
exists  because  a  particular  witness  has  asserted  such  to  be  the  case 
may  be  tested  by  any  facts  which  the  jury  may  rationally  put  in 
the  scale  with  it  or  against  it.  Much  of  this  deliberative  material 
may  well  come  to  the  jury  from  direct  observation.  Psychological 
facts  being  not  subject  to  direct  sense-perception  all  manifesta- 
tions of  a  significant  mental  state  on  the  part  of  a  witness  espe- 
cially while  testifying  necessarily  and  perhaps  to  too  great  an 
extent  receive  the  attention  of  the  jury.  The  demeanor  of  a  wit- 
ness while  on  the  stand  or  even  in  the  court  room,  his  swiftness  or 
reluctance  in  answering  questions,  his  changes  in  color,  apparent 
confidence  or  embarrassment  and  the  like  are  constantly  being 


2.  §§  55,  1761,  1764. 

6.  §  2685. 

3.  §  1760. 

7.  §  2681, 

4.  §§  1751,  1751a. 

8.  §  55. 

6.  §§  1752  et  ieq. 

9.  §  56. 
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placed  in  the  probative  scales  for  or  against  his  credibility. 
Opposing  counsel  may  bring  out  facts  of  the  same  nature,  the 
bias  which  a  witness  may  have,^"  his  relations  to  the  parties,  his 
inconsistent  statements,  the  personal  fact  that  he  has  been  in  jail. 
Such  considerations  are  not  strictly,  certainly  not  purely  probative. 
It  does  not  prove,  for  example,  that  a  witness  is  lying  because  he 
has  had  a  quarrel  with  the  party  against  whom  he  testifies.  There 
is  often  a  trace  of  probative  force  in  the  fact  itself;  often,  there 
is  more  than  this  in  the  mass  or  connectedness  of  such  facts.  The 
principal  object  in  using  evidence  of  this  class  is,  however,  to 
assist  the  deliberations  of  the  jury  in  the  ascertainment  of  the 
truth  regarding  the  existence  of  the  res  gestce.  Facts  of  this  class 
have  accordingly  been  denominated  deliberative  ^^  and  their  ability 
to  assist  the  judgment  of  the  jury  may  properly  be  spoken  of  as 
deliberative  relevancy. 

§  1715.  (Relevancy);  TInderlying  Conception By  thus  ob- 
serving that  relevancy  may  properly  be  predicated,  with  slightly 
variant  meaning,  of  facts  attendiog  the  use  of  reason  in  connec- 
tion with  the  essentially  different  though  frequently  blending 
judicial  or  executive  processes  of  (1)  proving,  (2)  measuring  or 
(3)  weighing  other  facts,  by  the  use  of  reason,  it  becomes  possible 
to  gain  a  more  adequate  conception  as  to  what  is  the  nexus  or 
imderlying  connection  between  the  several  meanings  of  the  term 
relevancy.      "  E^levancy,"  ^    employing    the    idea    as    a    noun, 

10.  §§  2545,  2680.  The  presiding  Judge  next  directed 

11.  §§  47,  52,  58  n.  4.  the  counsel  to  plead  to  the  relevancy: 
§  1715-1.  1.  The  state  of  affording      that  is,  to  state  on  either  part  the 

relief  or  aid.     2.  The  state  or  char-  arguments  in  point  of  law,  and  evi- 

acter  of  being  relevant  or  pertinent;  dence  in  point  of  fact,  against   and 

pertinence ;  applicableness ;  definite  or  in    favour    of   the    criminal.      Scott, 

obvious  relation;  recognizable  connec-  Heart  of  Mid-Lothian,  xxii. 

tion.  Cent.  Diet,  in  lerbo. 

Much    I   marvelled    this    ungainly  Other  definitions.  —  Evidence  which 
fowl  to  hear  discourse  so  plainly,  tends  to  establish  any  part  of  plain- 
Though  its   answer  little  meaning  tiff's    case    or    dispute    any    defense 
—  little  relevancy  bore.  thereto  is  admissible  as  against  the 
Poe,  The  Raven.  objection  that  it  is  irrelevant.     Tif- 
3.    In    Scots    laio,    fitness    or    suffi-  ton,  T.  &  G.  Ry.  Co.  v.  Butler   4  Ga. 
ciency  to  bring  about  a  decision.  App.  191,  60  S.  E.  1087  (1908).    Any 
The  relevancy  of  the  libel,  in  Scots  circumstances  which  tend  to  make  the 
law,  is  the  sufficiency  of  the  matters  propositions  at  issue  either  more  or 
therein   stated  to   warrant  a   decree  less    probable    are    relevant    in    evi- 
in  the  terms  asked.  dence.      Todd    v.    German    American 
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and  "  relevant,"  ^  using  it  as  an  adjective,  reveal  their  essen- 
tial meaning  in  the  primary  and  derivative  significance  stated  in 
these  dictionary  or  judicial  definitions.  The  primary  conception 
of  the  term  "  relevant "  is  at  once  seen  to  be  that  of  upholding, 


Ins.  Co.  of  New  York,  2  Ga.  App.  789, 
59  S.  E.  94  (1907).  In  Trull  v.  True, 
33  Me.  367,  it  was  held  that  "testi- 
mony cannot  be  excluded  as  irrelevant 
which  would  have  a  tendency,  how- 
ever remote,  to  establish  the  prob- 
ability or  improbability  of  the  fact 
in  issue."  State  v.  O'Neill,  (Oreg. 
1885)  9  Pae.  286.  "Relevant,"  as 
applied  to  testimony,  means  that  the 
testimony  bears  upon  the  issues  so  as 
to  tend  to  prove  or  disprove  them, 
but  testimony  may  be  relevant  if  it 
is  only  a  link  in  the  chain  of  evi- 
dence tending  to  prove  the  issues  by 
reasonable  inference,  though  not  di- 
rectly bearing  upon  them.  San  An- 
tonio Traction  Co.  v.  Higdon,  (Tex. 
Crim.  App.  1910)  123  S.  W.  732. 
"  Relevancy,"  as  that  term  is  used  by 
writers  on  the  law  of  evidence,  omit- 
ting metaphysical  distinctions,  is 
that  which  "  conduces  to  prove  a  per- 
tinent theory  in  a  case,"  or  one 
which  influences  or  controls  the  case. 
Levy  V.  Campbell,  (Tex.  1892)  20  S. 
W.  196.  Relevancy  is  that  which 
conduces  to  the  proof  of  a  pertinent 
hypothesis.  Hence  it  is  relevant  to 
put  in  evidence  any  circumstances 
which  tend  to  make  the  proposition 
at  issue  more  or  less  improbable. 
Whart.  Ev.,  §§  20,  21. 

Explanation  of  hypothesis.  —  It  is 
held  in  the  cases  generally  that  more 
liberality  may  properly  be  accorded 
to  the  admission  of  evidence  affecting 
the  probabilities  of  a  hypothesis, 
where,  if  explainable,  opportunity  is 
left  within  the  power  of  the  opposing 
party  to  submit  an  explanation  of  it. 
Ward  V.  Young,  42  Ark.  542,  554 
(1884);  Seller  v.  Jenkins,  97  Ind. 
430,  438  (1884)  (quoting  1  Whart. 
Ev.,   §  20) ;   Nickerson  v.  Giould,  82 
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Me.  5r2,  514,  20  Atl.  86  (1890); 
State  V.  Witham,  72  Me.  531,  537 
(1881). 

2.  1.  To  the  purpose;  pertinent; 
applicable:  as,  the  testimony  is  not 
relevant  to  the  case. 

Close  and  relevant  arguments  have 
very  little  hold  on  the  passions. 

Sydney  Smith. 

2.  In  law,  being  in  subject-matter 
germane  to  the  controversy;  condu- 
cive to  the  proof  or  disproof  of  a 
fact  in  issue  or  a  pertinent  hypothe- 
sis. 

The  word  relevant  means  that  any 
two  facts  to  which  it  is  applied  are 
so  related  to  each  other  that,  accord- 
ing to  the  common  course  of  events, 
one,  either  taken  by  itself  or  in  con- 
nection with  other  facts,  proves  or 
renders  probable  the  past,  present, 
or  future  existence  of  the  other. 


3.  In  /Scots  lam,  sufficient  legally; 
as,  a  relevant  plea. 

The  Judges  .  .  .  recorded  their 
judgment,  which  bore  that  the  indict- 
ment, if  proved,  was  relevant  to  in- 
fer the  pains  of  law:  and  that  the 
defense,  that  the  panel  had  communi- 
cated her  situation  to  her  sister,  was 
a  relevant  defense. 

Scott,  Heart  of  Mid-Lothian  xxii. 

Further  definitions.  —  The  meaning 
of  the  word  relevant,  as  applied  to 
testimony,  is  that  it  directly  touches 
upon  the  issue  which  the  parties 
have  made  by  their  pleadings,  so  .is 
to  assist  in  getting  at  the  truth  of  it. 
Moran  v.  Abbey,  58  Oal.  163,  168 
(1881);  Porter  v.  Valentine,  41  N. 
Y.  Suppl.  507,  508,  18  Misc.  Rep.  213 
(1896)  ;  ;Platner  v.  Platner,  78  N.  Y. 
90,  95  (1879);  Walls  v.  Walls,  170 
Pa.  48,  32  Atl.  649   (1895). 
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sustaining  an  effort  of  some  kind.  In  connection  witli  the  use  of 
reasoning,  logical  or  legal,  the  thought  involved  apparently  is  that 
of  advancing  or  furthering  an  intellectual  effort  of  some  sort. 
Where  the  proposition  urged  in  this  intellectual  effort  is  contro- 
verted, e.  g.,  where  diametrically  opposite  contentions  are  pre- 
sented for  determination  to  a  judge  or  jury,  that  may  be  said  to 
be  relevant  which  supports  either  of  these  contentions.  Speaking 
of  either  of  these  mutually  exclusive  propositions,  it  may  fairly  be 
said  that  anything  is  relevant  which  tends  to  prove  or  disprove 
its  truth,  a  place  for  it  in  the  reality  of  things.^ 

§  1716.  (Relevancy);    Stephen's    Theory Sir    James    Fitz- 

james  Stephen,  justly  to  be  regarded  as  the  protagonist  of  the 
modem  law  of  evidence,  bases  the  system  on  a  particular  theory 
of  relevancy.  To  him,  relevancy  furnishes  a  complete  and  uni- 
versal formulary  for  the  determination  of  all  questions  as  to  the 
admissibility  of  evidence.  Wherever  a  fact  is  relevant  to  the  issue 
it  is,  or  should  be,  admissible.  If  a  fact  tendered  be  not  relevant 
it  is,  or  should  be,  inadmissible.  He  goes  still  further.  Evidence 
logically  probative  which  courts  reject  is  said  to  be  "  deemed  " 
irrelevant.  Facts  of  no  logical  probative  force  which  courts  never- 
theless receive  in  evidence  are  "  deemed  to  be  relevant."  ^     From 

3.  Relevancy  is  thus  seen  to  be  es-  §  1716-1.  Stephen,  Dig.  Law  of  Ev. 

sentially  a  term  of  relation.    A  rele-  pt.  I,  ch.  2,  art.  2. 
vant  fact,  for  example,  sustains,  in  "  Deemed  to  be  relevant."  — "  The 

connection  with  legal  controversies  a  previous    good    character     (which    In 

contention  or  its  contradictory.     But  strictness  means   reputation)    of   the 

the   mode   of   its   operation   and   the  accused  can  hardly  be  said  to  be  ac- 

fundamental    principle    upon    which  tually  relevant  to  his  guilt.    The  pos- 

the  relevancy  is  based  may  vary,  in-  session  of  a  good  reputation  does  not 

deed,    must   vary,    according    to    the  in  the  common  course  of  events  prove 

nature  and  objective  which  it  is  cal-  that  a  man  cannot  have  committed 

culated  to  sustain.     As  has  been  in-  a  crime,  or  that  it  is  in  any  appreci- 

cidentally     mentioned     elsewhere    (§  able   degree   improbable   that   he   did 

61)   the  contention  of  a  party  which  so.     Still  the  prisoner  is  allowed,  if 

a  relevant  fact  sustains  may  be  other  he  likes,  to  prove  the  fact  for  what 

than  that  a  particular  res  gestce  fact  it  is  worth.     In  other  words,  the  fact 

exists.     It  may  equally  well  be  that  that  a  man  has  a  good  character  is 

the  effort  and  contention  of  the  party  treated  by  the  law  as  a  matter  which 

is  to  show  that  the  res  gestw  fact  it-  either  has  or  may  have  something  to 

self,    singly    or    in    connection    with  do  with  the  question  of  guilt  or  inno- 

others,  constitutes  a  fulfillment  of  the  cence.     In  other  words,  it  is  deemed 

conditions  under  which  a  given  right  to  be  relevant,  though  it  may  not  ae- 

or   liability   arises,   as   a   matter   of  tually    be    relevant.      On    the    other 

law.     §  61.  hand,  a  dying  confession  of  murder 
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the  conclusions  reached  in  the  immediately  preceding  sections  one 
may  seem  warranted  in  doubting  as  to  whether  logical  relevancy 
is  capable  of  satisfactorily  sustaining  so  heavy  a  burden  as  is  here 
imposed  upon  it.  More  than  this,  the  conviction  is  forced  upon 
the  mind  that  the  law  of  evidence  has  by  no  means  reached  the 
stage  of  its  evolution  at  which  the  rational  element  can  fairly  be 
said  so  far  to  dominate  the  procedural  as  the  truth  of  such  a 
theory  as  that  of  Stephen  would  denote. 


§  1717.  (Relevancy);  Stephen's  Definition In  thus  neglect- 
ing to  give  what  seems  to  be  a  satisfactory  weight  to  the  influence 
of  substantive  law,  in  the  form  of  rules  of  procedure,  upon  the  law 
of  evidence,  Stephen  has  created  a  serious  diiSculty  which  seems  to 
warrant  some  consideration.  The  only  mode  of  reasoning  which 
is  recognized  by  him  is  apparently  that  of  inference,  proving  the 
unknown  from  the  known.  In  the  first  edition  of  his  Digest  of 
Evidence,  Stephen  adopts  from  his  Introduction  to  the  Indian 
Evidence  Act^  an  excellent,  if  not  unexceptionable  definition  of 


made  by  a  third  person  is  deemed  to 
be  irrelevant,  though  it  is  actually 
relevant.  Such  a  confession  can 
hardly  be  false  except  under  extraor- 
dinary circumstances.  It  can  hardly 
be  caused  by  anything  except  a  con- 
sciousness of  guilt,  and  it  is  impos- 
sible to  doubt  that  any  one  who  was 
guided  by  common  sense  alone  would 
wish  to  know  the  fact  that  it  had 
been  made  when  he  had  to  determine 
upon  the  guilt  of  another.  Rightly 
or  wrongly,  however,  evidence  of  such 
a  confession  is  by  our  law  excluded. 
The  fact  that  it  was  made  is  kept 
from  the  judge  and  jury.  It  is  thus 
treated  as  being  or  is  deemed  to  be 
irrelevant."  Stephen,  Dig.  Ev.,  Pref- 
ace to  3rd  ed.,  p.  21.  These  simple  in- 
stances, the  one  admitting  the  fact 
not  probatively  relevant  and  the  other 
excluding  a  fact  which  is  clearly  so, 
illustrate  certain  of  the  difficulties  in- 
volved in  applying  Stephen's  theory 
of  probative  relevancy  as  a  sole  test 
and  guaranty  of  admissibility.  The 
former  fact,  that  of  good  character, 
is  deliberatively  (§§  60,  3278)  rather 


than  probatively  relevant.  The  dy- 
ing declaration,  though  highly  proba- 
tive, is  an  unsworn  statement  by  one 
who  is  not  a  party.  As  such,  it  is 
excluded  by  a  highly  characteristic 
rule  of  procedure  or  substantive  law, 
i.  e.,  the  rule  against  hearsay.  (§ 
2703.) 

§  1717-1.  "The  relevancy  of 
Facts."  —  Facts  may  be  related  to 
rights  and  liabilities  in  one  of  two 
ways,  — 

( 1 )  They  may  by  themselves,  or  in 
connection  with  other  facts,  consti- 
tute such  a  state  of  things  that  the 
existence  of  the  disputed  right  or  lia- 
bility would  be  a  legal  inference  from 
them.  From  the  fact  that  A  is  the 
eldest  son  of  B,  there  aiikes  of  neces- 
sity the  inference  that  A  is  by  the 
law  of  England  the  heir-at-law  of  B, 
and  that  he  has  such  rights  as  that 
status  involves.  From  the  fact  that 
A  caused  the  death  of  B  under  cer- 
tain circumstances,  and  with  a  cer- 
tain intention  or  knowledge,  there 
arises  of  necessity  the  inference  that 
A  murdered  B,  and  is  liable  to  the 


§  1717 
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relevancy,  frequently  quoted  with  approval.^  "  Facts,"  he  says, 
"  whether  in  issue  or  not,  are  relevant  to  each  other  when  one  is, 
or  probably  may  be,  or  probably  may  have  been  —  the  cause  of 
the  other ;  the  effect  of  the  other ;  an  effect  of  the  same  cause ;  a 
cause  of  the  same  effect ;  or  when  the  one  shows  that  the  other  must 
or  cannot  have  occurred,  or  probably  does  or  did  exist,  or  not;  or 
that  any  fact  does  or  did  exist,  or  not,  which  in  the  common  course 
of  events  would  either  have  caused  or  have  been  caused  by  the 
other."  ^  The  definition  of  the  third  Edition  of  his  instructive 
Digest  of  the  Law  of  Evidence  though  made  cautious  by  acute 
though  always  appreciative  and  friendly  criticism,  does  not  greatly 
differ  from  that  of  the  first.  "  The  word  '  relevant '  means  that 
any  two  facts  to  which  it  is  applied  are  so  related  to  each  other 


punishment  provided  by  law  for  mur- 
der. Facts  thus  related  to  a  proceed- 
ing may  be  called  facts  in  issue,  un- 
less their  existence  is  undisputed. 

(2)  Facts,  which  are  not  them- 
selves in  issue  in  the  sense  above  ex- 
plained, may  affect  the  probability  of 
the  existence  of  facts  in  issue,  and  be 
used  aa  the  foundation  of  inferences 
respecting  them;  such  facts  are  de- 
scribed in  the  Evidence  Act  as  rele- 
vant facts.  All  the  facts  with  which 
it  can  in  any  event  be  necessary  for 
courts  of  justice  to  concern  them- 
selves, are  included  in  these  two 
classes.  The  first  great  question, 
therefore,  which  the  law  of  evidence 
should  decide  is,  what  facts  are  rele- 
vant. The  answer  to  this  question  is 
to  be  learnt  from  the  general  theory 
of  judicial  evidence.  .  .  .  What 
facts  are  in  issue  in  particular  cases 
is  a  question  to  be  determined  by  the 
substantive  law,  or  in  some  instances 
by  that  bi^ch  of  the  law  of  pro- 
cedure whiCT  regulates  the  forms  of 
pleading,  civil  or  criminal."  Indian 
Evidence  Act  I.  of  1872,  Introduction 
by  James  Fitzjames  Stephen. 

2.  Connecticut.  —  Plumb  v.  Curtis, 
66  Conn.  154,  33  Atl.  998,  1000 
(1895). 

Kentucky.  —  Louisville  Ey.  Co.  !■. 
EUerhorst,  33  Ky.  Law  Hep.  605,  110 


S.  W.  823  (1908);  Buchwalter  v. 
Amett,  34  S.  W.  238,  241   (1896). 

iVeio  Hampshire.  —  Cole  v.  Board- 
man,  63  N.  H.  580,  581,  4  Atl.  572 
(1885)  ;  Lamprey  r.  Donacour,  58  X. 
H.  376,  377   (1878). 

New  Jersey.  —  Fishman  ».  Con- 
sumers' Brewing  Co.,  73  Atl.  231 
(1909). 

New  York.  —  MeXair  v.  National 
Life  Ins.  Co.,  13  Hun,  144,  146 
(1878). 

"  By  the  term  '  relevant '  we  do 
not  mean  that  the  evidence  shall 
be  addressed  with  positive  directness 
to  the  disputed  point,  but  we  mean 
evidence  which  according  to  the  com- 
mon course  of  events,  either  taken  by 
itself  or  in  connection  with  other 
facts,  proves  or  renders  probable  the 
past,  present  or  future  existence  of 
the  other."  Seller  r.  Jenkins,  97  Ind. 
430,  438  (1884),  (quoting  Steph.  Ev., 
art.  1).  A  fact  which  renders  the 
existence  or  non-existence  of  any  fact 
in  issue  probable  by  reason  of  its 
general  resemblance  thereto,  and  not 
by  reason  of  its  being  connected 
therewith,  is  deemed  not  to  be  rele- 
vant to  such  fact.  Stuart  r.  Kohl- 
berg  (Tex.  1899),  53  S.  W.  596,  597. 

3.  Digest  Law  of  Evid.  (1st  Ed.) 
Ch.  2,  Art.  9. 


2213  "  Common  Couese  of  Eveostts."  §  1718 

that  according  to  the  eonimon  course  of  events  one  either  taken 
by  itself  or  in  connection  with  other  facts  proves  or  renders  prob- 
able the  pr.st,  present,  or  future  existence  or  non-existence  of  the 
other."  * 

§  1718.  (Relevancy);  Stephen's  Definition  considered That 

the  foregoing  definition  of  relevancy  is  an  excellent  statement  of 
that  relation  between  facts  which  has  hereinbefore  been  spoken  of 
as  probative^  seems  unquestionable.  Equally  obvious  is  it  that 
as  a  definition  of  relevancy  in  general,  it  is  insufficient.  It  takes 
no  account  of  those  important  relations  of  facts  to  the  proper 
conduct  of  judicial  processes  of  reasoning  which  have  been  denomi- 
nated constituent  ^  or  deliberative  *  relevancy.  In  other  words,  in 
connection  with  the  processes  of  proving  the  res  gestce  Stephen's 
definition  of  relevancy  seems  fairly  adequate.  It  may  hereafter 
develop  that  other  features  of  inference  than  those  outlined  by 
him  are  permissible  and  beneficial.  But,  for  practical  objects, 
the  definition  suffices.  Eor  all  purposes,  it  is  a  splendid  advance 
upon  the  formularies  of  the  law  of  evidence  as  Stephen  found 
them. 

When,  however,  the  res  gestce  and  constituent  facts  are  estab- 
lished and  judicial  reasoning  takes  its  next  step,  that  from  the 
constituent  facts  to  an  assertion  as  to  the  existence  of  a  right  or 
liability  Stephen's  definition  at  once  ceases  to  apply.  For 
example,  let  it  be  assumed  that  an  alleged  res  gestce  fact,  what 
Stephen  calls,  at  times,  a  "  fact  in  issue,"  be  offered,  and  object- 
ionably be  that  it  is  irrelevant  to  any  proposition  in  issue.  The 
previously  satisfactory  test  of  relevancy  at  once  breaks  down. 
What  relevancy,  if  any,  exists  between  the  fact  offered  and  a  par- 
ticular legal  proposition  in  issue  is  not  a  question  which  can  be 
answered  by  applying  the  definition  of  relevancy  in  either  of  the 
forms  given  us  by  Stephen.  The  reason  for  this  is  plain.  Ifo 
relation  of  logic  or  human  experience,  "  the  common  course  of 
events,"  exists  between  a  right  or  liability  and  a  res  gestce  fact 
which  is  said  to  assist  in  constituting  it.*     An  entirely  different 

4.  Stephen,  Dig.  Law  of  Evid.  ( 3rd  the    relevant    relation    of    a   factum 

ed.)   Ch.  1,  Art.  1.  probans,  in  any  degree  of  remoteness 

§  1718-1.  §  1712.  in  point  of  causation  or  other  rela- 

2.  §  1713.  tion  to  the  existence  of  a  res  gestce 

3.  §  1714.  fact,  on  the  one  hand;  and  the  con- 

4.  Obvious  differences  exist  between  etituent    relevancy    between    a    res 
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element  has  entered  into  the  situation.  The  relation  between  the 
fact  and  the  proposition  is  one  of  law.  It  follows  that  the  exper- 
ience of  the  community,  this  common  course  of  events,  has  no 
direct  operation  in  such  a  connection.  The  relevancy  involved  in 
the  question  raised  by  this  objection  is  of  the  constituent  not  the 
probative  order.^  The  res  gestae  fact,  if  relevant  at  all,  is  relevant 
as  that  term  is  employed  in  Scots  law,®  that  is,  as  sustaining  satis- 
factorily the  application  of  the  tests  prescribed  by  substantive  law 


gestw  or  constituent  fact  and  the 
right  or  liability  to  which  it,  sepa- 
rately or  in  conjunction  with  others, 
gives  rise.  Probative  relevancy  deals 
with  existences,  physical  or  psycho- 
logical. Constituent  relevancy  ia  con- 
cerned with  the  application  of  intel- 
lectual propositions  to  these  exis- 
tences. To  put  the  same  idea  in 
slightly  different  words,  constituent 
relevancy  deals  with  the  construction 
of  an  intellectual  proposition,  rule  of 
law  or  the  like  in  terms  of  fact. 

5.  To  the  relation  between  a  par- 
ticular fact  and  one  in  the  res  gestce 
which  enables  the  former,  as  a  mat- 
ter of  human  experience,  to  sustain 
or  advance  in  some  degree  a  conten- 
tion that  the  res  gestw  fact  exists, 
has  existed  or  will  exist,  the  term 
probative  or  logical  relevancy  may 
with  apparent  propriety  be  applied. 
The  quality  of  relationship  which  en- 
ables a  particular  res  gestw  fact  to 
sustain  a  contention  that  alone  or  in 
connection  with  other  facts  it  estab- 
lishes the  truth  of  a  proposition  that 
a  given  right  or  liability  has  arisea, 
or,  in  other  words,  that  such  res 
gestce  fact  or  facts  constitute  a,  ful- 
fillment of  the  conditions  under  which 
the  right  or  liability  arises  may 
fairly  be  designated  legal  or  constitu- 
ent. Until  it  is  clearly  understood 
in  which  sense  the  term  "  relevant " 
is  being  used  on  any  particular  occa- 
sion, it  may  fairly  be  said  that  the 
danger  of  ambiguity  is  fairly  obvious. 

6.  "  In  considering  the  relevancy  of 
a  pursuer's  averments,  these  aver- 
ments are  to  be  looked  to  alone;  and 


docimients  cannot  be  regarded  as  af- 
fecting them,  except  in  so  far  as  the 
pursuer,  by  reference  or  otherwise, 
makes  them  part  of  the  record.  In 
general,  the  proof  in  a  cause  should 
not  be  allowed  until  all  questions  as 
to  the  relevancy  of  the  respective 
averments,  to  infer  a  ground  of  ac- 
tion or  defence,  have  been  disposed 
of;  because  frustra  probatur  quoad 
prohatum  non  relevat,  and  an  oppo- 
site practice  would  often  cause  a  use- 
less investigation,  with  its  conse- 
quent expense  and  delay.  This  rule 
is  observed  strictly  in  criminal  prose- 
cutions, where  all  objections  to  the 
relevancy  of  the  libel  must  be  dis- 
posed of  before  the  case  is  remitted 
to  an  assize."  Dickson's  Evid.  in 
Scotland,  c.  1,  §  1.  "A  'Relevant 
Case  '  is  one  in  which  the  conclusion 
that  a  legal  remedy  should  be  af- 
forded, or  a  penalty  imposed,  flows 
necessarily  from  the  premises  or  facts 
stated."  Kirkpatrick,  Dig.  of  the 
Scottish  Law  of  Evidence,  (2nd  Ed.) 
§  4.  It  may  incidentally  be  observed 
that  "  relevancy  "  in  Scots  law  is  by 
no  means  confined  in  practice  to  its 
constituent  sense.  As  in  English  law 
it  is  also  employed  in  its  probative 
capacity. 

Probative  relevancy  substantially 
as  above  defined  by  Stephen,  is  also 
operative  in  this  statement  of  the 
Scottish  law  of  evidence. 

"  Relevancy.  —  One  fact  is  relevant 
to  another  when  in  the  ordinary 
course  of  events  it  proves,  or  contrib- 
utes to  prove,  or  renders  probable  the 
existence  or  the  non-existence  of  that 
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as  to  whether  a  particular  right  or  liability  has  or  has  not  come 
into  existence. 

§  1718a.  (Relevancy;    Stephen's    Definition    considered); 

"  Facts  in  Issue."  —  The  same  confusion  between  the  relevancy  of 
facts  in  proving  the  res  gestae  ^  and  the  relevancy  of  the  res  gestae 
themselves  to  the  proposition  in  issue  appears  in  a  statement  very 
fundamental  in  Stephen's  treatment  of  the  subject  of  evidence. 
"  Evidence  may  be  given,"  he  says,  "  in  any  proceeding  of  any 
fact  in  issue,  and  of  any  fact  relevant  to  any  fact  in  issue  unless 
it  is  hereinafter  declared  to  be  deemed  to  be  irrelevant,  and  of 
any  fact  hereinafter  declared  to  be  deemed  to  be  relevant  to  the 
issue  whether  it  is  or  is  not  relevant  thereto.  Provided  that  the 
judge  may  exclude  evidence  of  facts  which,  though  relevant  or 
deemed  to  be  relevant  to  the  issue,  appear  to  him  too  remote  to  be 
material  under  all  the  circumstances  of  the  case."  ^  As  defined 
in  the  Indian  Evidence  Act  of  1872  ^  the  phrase  "  facts  in  issue  " 
would  seem  to  indicate  the  constituent  facts  of  an  inquiry,  the 
res  gestwoTc  more  nearly  ultimate  facts  inferred  from  the  latter 
by  the  jury.  Assuming  this  to  be  the  case,  it  is  suggested  by 
Stephen  in  this  connection  that  an  "  inference  "  may  be  drawn 
from  proof  of  relevant,  or,  as  we  have  preferred  to  call  them, 
probative  *  facts  to  the  existence  of  the  res  gestae  or  constituent 
ones.  It  is  at  the  same  time  stated  by  him  that  a  "  legal  infer- 
ence "  may  be  drawn  from  these  res  gestw  or  constituent  facts, 
what  Stephen  desires  to  call  "  facts  in  issue  "  to  a  right  or  liability. 
How  are  these  phrases  "  inference  "  and  "  legal  inference  "  related 
to  each  other?  Evidently,  as  logic  and  law  would  be.  In  other 
words,  the  nature  of  the  relevancy  between  the  probative  and  the 
res  gestw  facts  and  that  between  the  res  gestae  and  the  right  or 
liability  is  a  different  one.  Up  to  the  establishment  of  the  res 
gestae  the  relevancy  is  logical  or  probative.  This  Stephen  has  well 
defined.  Beyond  that  point,  from  the  res  gestae  to  the  right  or 
liability,  the  relevancy  is  legal  or  constituent.  How  then,  can  a 
single  definition  be  expected  satisfactorily  to  set  out  a  term  with 
a  double  meaning?    To  enable  this  to  be  done  with  even  apparent 

other."     Kirkpatrick,   Digest  of  the  2.  Stephen,  Dig.  Bv.  ch.  II,  art.  2. 

Scottish  Law  of  Evidence,  (2nd  Ed.)  3.  §  1717. 

§  4.  4.  §  51. 
§  1718a-l.  §§  2581  et  seq. 
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success  it  was  found  necessary  to  give  a  special  significance  to  the 
word  "  issue."  Facts,  as  Stephen  well  knew,  are  not  ordinarily 
spoken  of  as  being  in  "  issue."  What  are  in  issue  are  propositions, 
not  facts.  This  was  pointed  out  to  Stephen  by  his  critic  in  the 
Solicitors'  Journal.^  But  no  change  of  expression  was  made  by 
the  author  in  his  later  edition.  In  view  of  Stephen's  theory,®  it 
would  have  been  difficult  to  have  made  one. 

§  1718b.  (Relevancy;    Stephen's    Definition    considered); 

Fundainental  Confusion.  —  We  are  thus  brought  to  what  appears  to 
be  the  underlying  difficulty  in  applying  probative  relevancry  as  the 
test  and  guaranty  of  admissibility  according  to  Stephen's  theory. 
It  is  not  that  the  theory  fails  to  give  due  weight  to  the  existence  of 
-specific  rules  of  procedure.  It  lies  in  the  fact  that  sufficient 
regard  is  not  paid  to  the  ever  present  and  always  controlling 
influence  which  the  substantive  law  is  exerting  upon  the  law  of 
evidence  operating  through  probative  relevancrjr.  This  influence  is 
made  thus  perva-sive  by  the  fact  that  evidence,  as  part  of  the  an- 
cillary or  adjective  law  is  at  all  times  waiting  upon  or  subservient 
to  the  substantive.  Adjective  law  may  prescribe  what  steps  may 
be  taken;  it  is  for  the  substantive  to  decide  in  what  direction 
these  steps  shall  tend.  In  other  words,  the  ultimate  objective 
towards  which  logical  proof  must  go  is  prescribed  by  substantive 
law  with  which  logic  has  no  concern.  However  perfect,  in  itself 
considered,  a  chain  of  legal  reasoning  may  be,  it  must  be  rejected 
unless,  as  a  matter  of  law,  it  tends  to  establish  some  fact  con- 
stituting, singly  or  in  connection  with  others,  an  element  of  the 
right  or  liability  involved  in  the  issue.  Here  is  the  grip  of  law 
upon  logic.  Never  is  it  relaxed.  The  fundamental,  master-rule 
of  evidence  stated  above  ^  that  all  relevant  facts  are  admissible 
and  no  others  are  to  be  received  is  undoubtedly  true,  correctly 
understood.  "  Kelevant "  as  used  in  the  rule  just  stated  has  two 
meanings,  one  of  logic,  the  other  of  law.  Both  must  be  satisfied 
if  a  given  fact  is  to  be  received. 

To  put  the  matter  somewhat  differently,  each  admissible  fact 
must  satisfy  a  double  standard  of  relevancy.  It  must  tend  as  a 
matter  of  logic,  directly  or  in  some  degree  of  remoteness,  to 
establish  a  fact  in  the  res  gestm.    It  must  also  tend,  as  a  matter  of 

5.  Solicit.  Jour.,  Vol.  20,  pp.  869  6.  §  1716. 

e*  seq.  §  1718b-l.  §  nn. 
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law,  directly  or  in  some  degree  of  remoteness,  to  prove  a  fact  which, 
constitutes  an  element  of  the  right  or  liability  asserted  in  the  issue. 
An  objection  sustained  upon  the  ground  of  irrelevancy  in  either 
respect,  is  necessarily  fatal.  That  is  to  say,  should  the  fact  offered 
have  no  logical  tendency  to  establish  the  existence  of  the  fact  in 
proof  of  which  it  was  adduced,  e.  g.,  should  a  witness  who  has  no 
knowledge  on  the  subject  undertake  to  state  facts  with  regard  to 
it,  the  evidence  will  be  rejected,  as  a  matter  of  reasoning,  however 
constituent  of  the  liability  might  be  the  fact  which  it  was  offered 
to  prove.  In  the  same  way,  should  the  most  unexceptionable  evi- 
dence, from  the  logical  standpoint,  be  tendered  in  proof  of  a  fact 
which  has  no  constituent  relation  to  any  element  of  the  right  or 
liability  asserted  in  issue,  sufficient  ground  for  its  rejection  is 
equally  clear.  It  is  self-evident  that  only  in  passing  upon  the 
objection  raised  in  the  former  instance  is  Stephen's  definition  of 
relevancy  of  any  value.  The  latter  raises  a  pure  question  of  law, 
to  which  Stephen's  definition  is  without  application. 

§  1718c.  (Relevancy;     Stephen's     DeHnition     considered); 

Inference  and  Observation.  —  Practically,  it  is  restating  what  has 
just  been  said  to  notice  that  applying  the  same  term  to  the  relation 
between  the  fcuctum  prohans  and  the  factum  prohcmduim,  (the  evi- 
dentiary and  principal  fact  of  Bentham),^  and  to  that  existing 
between  the  res  gestae  and  the  right  or  liability  placed  in  issue  in 
the  action,  is  to  confuse  two  fairly  distinct  processes  of  judicial 
reasoning.  It  is  not  to  be  questioned  that  the  acute  mind  of 
Stephen,  the  pioneer  in  this  matter,  perceived  the  difficulty.  The 
first  of  these  relations  he  properly  speaks  of  as  "  inference  " ;  the 
second,  he  refers  to  as  "  legal  inference  ".  In  other  words,  the 
difference  between  the  foregoing  two  relations  is  very  properly 
regarded  by  him  as  being  that  between  logic  on  the  one  hand  and 
law  on  the  other.  So  far,  nothing  could  be  more  satisfactory. 
Yet  it  seems  necessary  to  venture  further,  for  reasons  to  be  stated 
hereafter,  for  the  purpose  of  inquiring  whether  to  employ  the 
same  term,  "  inference ",  for  both  mental  processes,  however 
valuable  for  immediate  purposes,  may  not  cover  a  confusion  which 
it  is  worth  while  attempting  to  remove.  Thus,  in  his  Introduction 
to  the  Indian  Evidence  Act,^  from  which  qiiotation  has  already 
so  frequently  been  made,  Stephen  in  effect  says,  paraphrasing  his 

§  1718C-1.  §  51.  2.  §  1717. 
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nomenclature  into  that  which  we  have  preferred  to  adopt,  that 
an  "  inference  "  arises  from  proof  of  a  factum  probans  to  the 
existence  of  a  factum,  probandum;  a  "  legal  inference  "  as  to  the 
right  or  liabdlity  asserted  comes  into  being  upon  proof  of  the 
res  gestcB  or  constituent  facts.  Assigning  to  "  inference  "  the  sense 
appropriately  used  in  the  first  instance,  proof  of  the  unknown 
from  the  exhibition  of  the  known,  its  employment  in  the  second 
case  seems  inappropriate.  The  mental  process  employed  or 
invoked  in  passing  from  the  res  gestce  or  constituent  facts  to  the 
existence  of  the  right  or  liability  placed  in  issue  by  the  action  is 
no  longer  that  of  proving.  More  nearly,  it  resembles  an  act  of 
measuring,  enumerating,  stating  one  thing  in  terms  of  another. 
Observation,  rather  than  inference  is  apparently  the  mode  of 
mental  action  employed  in  such  a  connection.^  A  number  of 
ascertained  facts  are  being  stated  in  terms  of  a  standard  of  some 
kind  as  to  right  or  liability.  A  particular  branch  of  the  tribunal 
is  superimposing  a  norm  or  rule,  with  certain  nodules,  elements 
or  markings  over  or  upon  a  given  number  of  facts  or  real  exist- 
ences, and  observing  the  result  The  psychological  process,  there- 
fore, more  nearly  resembles  classification  than  proof,  observation 
than  inference. 

§  1718d.  (Relevancy;    Stephen's    Definition    considered); 

Resulting  Difficulties.  —  Assuming  such  to  be  the  differences  be- 
tween the  modes  of  judicial  reasoning  denominated  respectively 
inference  and  observation  and  the  correlative  differences  between 
the  probative  and  constituent  relevancy  of  the  facts  admitted  in 
aid  of  these  processes,  the  inquiry  may  naturally  arise :  "Wliat  is 
the  practical  importance  to  any  serious  social  interest  of  insisting 
upon  the  distinction?  At  first  sight  the  difference  seems  theo- 
retical, even  unimportant.     As  has  been  said  ^  the  line  between 

3.  §  1709.  the  absence  of  a  true  one,  must  in- 

§  1718d-l.  §  1711a.  evitably  tend  to  perplex  and  embar- 

Sound    theory    valuable.  —  It   need  rass    the    Inquirer,    and    retard    his 

scarcely  be  said  that,  in  this  conneo-  progress."       Gulson,     Philosophy     of 

tion,  as  in  others,  it  is  important  to  Proof,  §  1.5. 

ascertain    the    correct    theory    upon  A   mistake   in  mental    attitude   on 

upon    which   judicial   reasoning   pro-  the    part    of     the     legal     profession 

ceeds.     "For,  however  trustworthy  a  toward  the  instrumentality  which  it 

guide  experience  may  prove  in  solv-  is  constantly  employing  for  the  dis- 

ing  questions  of  fact,  the  presence  of  covery  of  truth  and  the  doing  of  jus- 

a  false  theory  of  the  process,  or  even  tice  is  especially  to  be  avoided  for  the 
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inference  and  observation  is  often  indistinct.  They  have  a  marked 
tendency  to  blend.  What  possible  difference  therefore,  it  may  be 
asked  can  it  make,  as  a  practical  matter,  whether,  in  all  cases,  a 
particular  designation  be  applied  to  each  single  mental  act  or 
process  involved  or  indifferently  used  as  denoting  either  of  two 
though  these  are,  in  reality,  quite  distinct  ?  It  is  believed  that  the 
principal  difficulties,  i.  e.,  those  involving  the  most  serious  social 
consequences,  which  arise  from  this  confusion  are  in  main  two. 
With  the  first  of  these,  Stephen  familiar  principally  with  the 
English  system  of  jurisprudence,  may  fairly  be  assumed  not  to 
have  greatly  concerned  himself.  To  the  American  of  the  present 
day,  it  is  a  matter  of  the  highest  importance.  To  the  vital  value 
of  the  considerations  underlying  the  second  of  these  difficulties 
Stephen,  like  any  other  careful  student  of  the  subject,  in  England 
or  America,  was  undoubtedly  keenly  alive.  Briefly  stated,  the 
two  main  social  damages  which  arise  from  confusing  judicial 
inference  and  observation,  probative  (or  deliberative)  relevancy 
with  that  which  is  constituent,  are:  (1)  It  disguises  the  appro- 
priate function  of  the  trial  judge,  (2)  It  obscures  the  true  scope 
and  field  of  the  law  of  evidence. 

§  1718e.  (Relevancy;     Stephen's     Definition     considered; 
Resulting  Difficulties);   (1)  Disguising  appropriate  Function  of 

Judge;  Proving  Res  Gestae The  administrative  question  as  to 

which  member  of  the  mixed  tribunal  of  judge  or  jury  should 
rationally  be  required  to  apply  to  the  res  gestae  or  constituent  facts 
the  rule  of  law  prescribing  the  terms  of  the  right  or  liability 
involved  in  the  issue,  has  been  elsewhere  considered  in  the  present 
treatise.^    A  slightly  different  light  may  helpfully  be  throvra  upon 

reason  that  it  is  exceptionally  diffi-  sible  to  dislodge  it,  since  it  remains 
cult  to  come  at  and  to  correct.  Not  unaffected  alike  by  ordinary  judicial 
seldom,  indeed,  has  it  happened  that  decisions,  and  by  Acts  of  Parliament, 
the  benefits  of  wise  legislation  or  of  both  of  which  are,  for  the  most  part, 
a  sound  judicial  suggestion  has  been  directed  to  the  adjustment  or  reform 
nullified  by  the  unappreciative  atti-  of  more  tangible  questions.  And  thus 
tude  of  lawyers  and  judges.  '  'In  is  comes  to  pass,  that  while  the  prac- 
matters  of  jurisprudence,  when  once  tiee  of  Evidence  has  been  constantly 
a  theoretical  principle  has  passed  into  improving,  the  theory  has  remained 
a  maxim,  or  grown  into  a  doctrine,  it  from  a  remote  date  almost  station- 
becomes,  as  it  were,  a  part  and  parcel  ary."  Gulson,  Philosophy  of  Proof, 
of  the  law  of  the  land,  from  which  §  5. 
position,  too,  it  is  well-nigh  impos-  §  1718e-l.  §§  68  et  seq. 
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the  vexed  question  from  some  consideration  of  this  difference  in 
the  method  of  reasoning  employed  in  establishing  the  res  gestw 
or  constituent  facts  and  that  necessarily  utilized  in  reasoning 
from  the  latter  to  the  existence  of  the  right  or  liability  involved 
in  the  issue.  As  was  earlier  said,  the  faculty  of  probative  infer- 
ence in  reaching  the  res  gestae,  relying  upon  what  Stephen  calls 
"  common  course  of  events,"  ^  is  one  which  the  average  jury  is 
excellently  adapted  to  discharge.  To  use  this  probative  relevancy, 
based  most  often  upon  general  propositions  of  experience  is  the 
precise  point  where  the  jury  is  capable  of  exerting  a  satisfactory 
steadying  power  upon  the  more  technical  reasoning  of  a  judge. 

§  1718f.  (Relevancy;  Stephen's  Definition  considered; 
Resulting  Difficulties;  [I]  Disguising  appropriate  Function  of 
Judge) ;  Establishing  constituent  Facts.  —  In  passing  from  the  res 
gestw  to  the  constituent  facts,  so  far  as  the  process  may  be  needed, 
the  same  ability  of  the  jury  to  do  good  service  to  the  cause  of 
justice  apparently  continues.  Strictly  speaking,  the  step  from  the 
res  gestce  to  the  constituent  facts,  previously  referred  to,^  may  not 
be  one  of  proof.  More  nearly,  perhaps,  it  may  resemble  elabora- 
tion, evolution,  deduction  or  as  it  were,  distillation  of  the  raw 
material  of  fact  furnished  by  the  res  gestce  into  propositions  of 
fact  more  ultimate  in  their  nature.  The  mental  faculty  employed 
may  thus  be  inference  without  involving  the  particular  method  of 
proceeding  denominated  proof.  Properly  considered,  the  step  is 
one  in  the  jury's  faculty  of  judging,  parcel  of  the  function  of 
judgment.^  It  is  the  application  of  a  standard  of  logic  or  experi- 
ence. The  result  is  to  bring  the  constituent  facts  into  closer  ap- 
proximation to  the  component,^  should  it  not  happen,  as  it  well 

2.  Stephen,  Dig.  Ev.,  pt.  1,  ch.   1,  soning.     Upon  this  it  is  the  substan- 

art.  1.  ■  tive  right  of  the  party  to  insist.   (§§ 

I  1718f-l.  §  47  n.  1.  385  et  seg.)   It  is  the  administrative 

2.  Witnesses  being  forbidden  to  rea-  duty  of  the  court  to  protect  the  party 

son,  are  naturally  restricted   in   the  in   this  right,  either  by   directing  a 

absence  of  special  necessity  to  proof  verdict  where  but  one  result  is  logi- 

of   the   res  gestw  facts  and  are  not  cally   possible,    (§§    391    et   seg.)    or, 

at  liberty  to  go  further  and  state  the  should  a  verdict  have  been  rendered 

existence  of  the  constituent.  (§1800.)  to    a   contrary   effect   by   setting   it 

It  is  at  this  point,  the  evolution  of  aside.  (§§  306  et  seg.) 
the   constituent   from    the   res   gestce  3.  §§  45,  49. 

facts,  that  the  jury  are  especially  re-  Constituent   and   component   facts, 

quired  by  law  to  exercise  sound  rea-  — Relevancy    of    this    nature    more 
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may,  that  the  two  are  identical.  The  subsequent  measuring  by  the 
rule  of  law  is  thereby  made  more  easy.  There  has  been  a  drawing 
together.  However  this  may  be,  the  standard  is  still  human 
nature,  the  conduct  of  men,  the  ordinary  course  of  events.*  All 
this,  so  far  as  logic  is  employed,  they  are  perfectly  competent  to 
do.  The  jury  may  be  safely  relied  upon  to  find  not  only  the  res 
gestce  but  also  the  constituent  facts. 

§  1718g.  (Relevancy;  Stephen's  Definition  considered; 
Resulting  Difficulties;  [1]  Disguising  appropriate  Function  of 
Judge) ;  MeasTiring  the  Res  Gestae.  —  It  has  thus  been  seen  that  in 
using  the  inference  of  proof  in  reaching  the  res  gestae  facts  or  in 
employing  the  inference  of  judgment  in  evolving  or  digesting  the 
constituent  facts  from  the  res  gestae  the  jury  may  well  be  effective 
toward  the  attainment  of  justice.  When,  however,  as  in  proceed- 
ing from  the  res  gestae  or  constituent  facts  to  the  truth  of  the 
proposition  in  issue,  inference,  whether  of  proof  or  judgment, 
ceases  to  be  employed  and  observation,  physical  or  mental,  takes 
its  place,  the  same  proposition  is  by  no  means  true.  Confessedly, 
Inference  and  Observation  are  distinct  processes  of  the  mind.  It 
is  equally  certain  that  careful  training  is  essential  in  order  to 
qualify  even  a  physical  observer  to  notice  correctly  what  has  come 
to  him  through  his  sense  perceptions.  Where  mental  observation 
is  called  for,  a  proposition  of  the  intellect  applied  to  certain  con- 
cepts of  the  mind  and  the  result  to  be  noted,  the  difficulty  of 
careful  and  accurate  observation  is  greatly  increased.  As  this 
more  subjective  realm  is  entered,  additional  qualifications  in  a 
competent  observer  become  essential.  Such  a  person  must  be 
perfectly  familiar  with  the  concepts  to  be  measured  and  the  rule 

nearly  resembles  that  between  a  com-  fact,  if  it  be  true  it  will  be  because 

ponent    fact    and    one    more    compli-  the    res    gestce    or    constituent    facts 

cated  or  compound.  (§§  44,49.)  These  make  it  so.     Should  the  proposition 

more  complicated  facts  into  which  the  in    issue    assert    the    existence    of    a 

res  gestce  may  be  arranged  have,  by  right  or  the  imposition  of  a  liability, 

reason  of  their  closer  approximation  the  proposition  will  be  found  to  be 

to  the  proposition  in  issue,  been  des-  true  in  proportion  to  the  extent  to 

ignated  as  constituent.    (§§  47,  49.)  which   the   res   gestce  or   constituent 

Between  the  res  gestce  or  constituent  facts  supply,  as  a  matter  of  law,  the 

facts  and  the  proposition  in  issue,  a  necessary     elements     or     component 

somewhat    similar    relation    of    rele-  parts  of  such  right  or  liability, 

vancy  may  be  said  to  exist.     So  far  4.  The  jury  are  to  "judge  of  their 

as  the  proposition  in  issue  is  one  of  evidence." 
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which  is  to  be  applied  to  them.  Above  all,  any  considerable 
mixture  of  emotion  on  his  part  is  fatal.  The  mental  concept  or 
set  of  concepts  must  be  held  steadily,  by  a  supreme  effort  of  the 
will.  The  rule  must  not  only  be  fully  understood  in  its  every 
marking,  neither  shortened  nor  lengthened  in  the  slightest,  —  it 
must  be  firmly  grasped  and  rigidly  applied.  Else  it  may  happen 
that  the  mental  observer  though  personally  honest  will  see  merely 
that  which  he  expects  or  possibly  desires  to  see. 

Because  a  jury,  therefore,  are  well  fitted  to  determine  the 
existence  of  certain  physical  facts  within  the  range  of  general 
experience,  it  by  no  means  follows  that  they  are  equally  or  in  any 
adequate  degree  qualified  to  measure  them  with  the  rule  of  law. 
The  comparatively  modem  practice  of  requiring  the  jury  to  apply, 
in  the  form  of  a  general  verdict,  the  rule  of  substantive  law  to  the 
res  gestw  or  constituent  facts,  however  valuable  it  may  have  been 
for  the  protection  of  the  liberty  of  the  subject  at  a  particular 
crisis  in  English  history  *  can  scarcely  be  regarded  as  scientifie 
judicial  administration.  Those  who  thus  apply  the  rule  of  law 
are  entirely  unskilled  as  to  its  nature.  Nor  can  they  well  be 
instructed  within  any  reasonable  limits  of  time  at  the  court's 
disposal.  That  a  fortuitous  body,  chosen  by  lot  from  the  com- 
munity should  be  able  during  the  course  of  a  charge  by  a  presid- 
ing judge,  however  skilKul  the  latter  may  be,  to  superimpose  the 
rule  of  law  with  skill  and  nicety,  in  the  meantime  holding  the 
facts  rigid  and  carefully  observing  and  recording  results,  seems 
practically  impossible.^  That  the  application  of  the  rule,  even  if 
understood  should  be  unaffected,  neither  lengthened  nor  shortened, 
by  the  passions  and  prejudices  of  a  highly  emotional  and  legally 
irresponsible  tribunal  would  be  very  unnatural  to  expect.  In 
America,  at  least,  the  consequences  of  thus  placing  the  measuring 
of  facts  by  the  rules  of  law  have  been  most  deplorable.^  When 
therefore,  the  function  of  proving  and  that  of  measuring  are 

§  1718g-l.  §§  304,  1542,  1543.  to   construe   the   other.     If  the   par- 

2.  Where  the  observation  is  a  men-  tieular  facts  submitted  to  the  meas- 

tal  one,  the  effect  of  applying  a  given  urement  of  the  superimposed  rule  of 

standard,    whether    of    definition    or  law  are  stated  in  terms  of  the  latter 

any  other  intellectual  proposition  to  it  is  also  true  that  the  rule  itself  is 

a  given  set  of  ascertained  facta,  spe-  stated  in   terms   of  the  facts  which 

cial  training  and  experience  seem  es-  are  measured  by  it. 
sential.     In   a  very   just  sense,   the  3.  §  1718m. 

facts  and  the  rule  are  each  required 
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indifferently  spoken  of  as  the  use  of  "  inference,"  or  facts  wliich 
assist  the  mixed  tribunal  in  proceeding  either  by  way  of  inference 
or  observation  are  alike  treated  as  "  relevant,"  further  color  is 
lent  to  a  view  of  judicial  administration  which  tends  to  con- 
fuse Democracy  with  lawlessness  to  an  extent  wliich  is  socially 
prejudicial. 

§  1718h.  (Relevancy;  Stephen's  Definition  considered; 
Resulting  Difficulties) ;  (2)  Obscuring  the  Scope  of  Evidence.  — 

The  really  important  consideration  remains,  however,  to  be  stated. 
Stephen's  effort  at  defining  "  relevancy  "  and  making  it  the  sole 
test  of  what  should  be  received  as  evidence,  presents  a  determined 
attempt  toward  the  attainment  of  a  highly  desirable  end.  This  is 
nothing  less  than  a  proper  demarcation  of  the  field  of  evidence.-' 
Until  this  end  is  reached,  there  is  always  danger  that  this  subject 
of  evidence,  sufficiently  complicated  in  itself  considered,  may  be 
expanded  beyond  all  recognizable  limits  by  the  incorporation  of 
the  rules  of  substantive  law.  In  other  words,  that  the  true  scope 
of  the  law  of  evidence  should  be  determined,  it  is  first  necessary 
that  the  positive  or  substantive  law  should  be  eliminated  from 
within  its  boundaries.  In  the  proportion  that  any  definition  of 
the  law  of  evidence  fails  to  do  this,  it  clearly  falls  short  of  com- 
plete success.  How  far,  then,  does  Stephen's  definition  of  "  rele- 
vancy "  meet  this  test  ? 

In  three  distinct  ways,  it  will  be  observed,  does  the  substantive 
law  control  the  adjective  in  respect  to  the  law  of  evidence.  (1) 
Positive  law  may  be  abovJt'  the  law  of  evidence,  controlling  and 
regulating  it.  Courts  are  established  by  it,  as  part  of  the  frame- 
work of  government.  Laws  may  be  passed  determining  that  cer- 
tain classes  of  proof  may  or  may  not  be  received,  that  land  shall 
pass  only  by  deed  under  seal,  that  certain  contracts  must  be  evi- 
denced by  writing,  and  the  like.  (2)  Substajitive  law  may  con- 
stitute an  important  element  in  that  of  evidence.  Procedural  rules 
may  be  established  by  positive  law.  Definite  inferences  of  fact 
may  be  given  a  prima  facie  value  as  evidence,  the  statements  of  a 
party  may  be  used  by  his  adversary,  under  certain  conditions,  and 

§  1718h-l.    "Evidence"      is      the  would    believe     is    not     "evidence." 

means    by    which   facts    are   proved.  Taylor   v.   McClintock,    (Ark.    1908) 

Taylor   v.   McClintock,    (Ark.    1908)  112  S.  W.  405. 
112  S.  W.  405.     What  no  sane  man 
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so  forth.  Finally  (3)  most  pervasive  among  the  influences  of 
positive  law  is  that  which  runs  through  the  law  of  evidence  by 
prescribing  the  objective  to  which  alone  proof  can  legally  be 
directed.  The  most  serious  criticism  of  Stephen's  theory  and 
definition  of  "  relevancy  "  would  be  that,  in  thus  failing  to  dis- 
tinguish between  probative  and  constituent,  logical  and  legal, 
relevancy,  the  true  field  of  the  law  of  evidence  still  remains  shot 
through  and  through  with  the  rules  of  positive  law. 

§  17181.  (Relevaacy;     Stephen's     Definition     considered; 
Resulting  Difficulties;  [2]  Obscuring  the  Scope  of  Evidence); 

EUminatlng  the  Law  of  the  Objective With  the  substantive  law 

so  far  as  it  is  about  the  law  of  evidence  establishing  the  latter  as  a 
part  of  the  government  of  the  jurisdiction  it  is,  as  a  whole,  irra- 
tional to  complain.  The  only  legitimate  question  which  may 
properly  arise  is  as  to  the  extent  to  which  the  legislative  should 
be  permitted  or  permit  itself  to  interfere  with  the  proper  work  of 
the  judicial  department  of  government.  Nor  is  a  certain  pro- 
portion of  rigid  procedural  regulation  in  the  law  of  evidence 
entirely  undesirable.  Archaic  and  outgrown  forms  of  procedure 
will  necessarily,  from  time  to  time,  be  extruded.  So  long,  how- 
ever, as  rational  judicial  administration  remains  supreme,  a 
degree  of  predetermined  fixity  in  subordinate  regulations  is  dis- 
tinctly in  the  interests  of  justice.  But  that  questions  as  to  what 
facts  tend  to  establish  a  given  right  or  liability  should  be  deemed 
part  of  the  law  of  evidence  or  that  the  entire  learning  as  to  the 
circumstances  under  which  facts  logically  probative  of  those  first 
named  are  to  be  rejected  because  these  are  not  relevant  to  the 
right  or  liability,  should  be  tacitly  incorporated  into  this  same 
law  of  evidence  seems  intolerable.^     Were  it  to  be  permitted,  no 

§1718i-l.  An      aiustiation.  —  To  very  likely  to  rule  that  parole  evi- 

give    a    concrete    illustration    of    a  dence  of  the  existence  of  prior  nego- 

branch    of    the    law   of    evidence    in  tiations  will  not  be  received  to  vary, 

which  this  confusion  most  frequently  as  between  the  parties,  the  unambigu- 

presents  itself,  let  it  be  assumed  that  ous  terms  of  a  written  contract.    Re- 

a  party  proposes  to  show,  in  modifi-  garding  such  a  ruling,  apparently  one 

cation  of  a  written  contract  between  in  the  law  of  evidence,  it  is  important 

himself   and   his   opponent,   that  the  in  this  connection  to  observe  that,  in 

latter  was   heard  to   admit   that  he  reality,  no  question  in  the  law  of  evi- 

made  the  given  statement.     Objection  dence    is,    in    most    cases,    presented, 

is  taken  to  the  receipt  of  this  evi-  The  admission  of  the  opposite  party, 

dence.     In  sustaining  it,  the  court  is  if    suitably    proved,    is    a    perfectly 
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province  short  of  the  entire  body  of  positive  law  is  reserved  for 
the  law  of  evidence.  Yet  it  is,  properly  considered,  merely  a  tool, 
a  method,  a  series  of  intercorrelated  rules,  designed  to  transmute 
physical  facts  into  psychological  states,  the  declarations  of  wit- 
nesses or  the  assertions  of  documents  into  belief  in  the  truth  of 
a  proposition.  Nothing  is  to  be  gained  by  identifying  a  tool  with 
its  products,  a  rule  with  a  subject  matter  to  which  it  is  applied. 
As  well  might  logic  be  deemed  to  cover  all  matters  to  which  sound 
reasoning  could  properly  be  applied  or  every  phase  of  moral  con- 
duct be  deemed  part  of  the  subject  of  ethics. 

Every  probative  fact  must,  it  is  true,  in  order  to  be  admissible, 
satisfy  a  double  test  of  relevancy.  The  law  requires  that  it  should, 
in  the  first  place,  be  logically  or  probatively  relevant,  in  some 
degree  of  remoteness,  to  the  existence  of  a  fact  in  the  res  gestae. 
Should  it  have  no  evidentiary  tendency  to  establish  such  a  fact, 
nothing  remains  but  to  reject.  It  is  not  evidence.  But  the  fact 
tendered  may  be  excluded  upon  an  entirely  different  ground.  It 
will  be  fatal  should  it  not  be  made  to  appear  that  at  the  end  of 
the  chain  of  proof,  however  extended,  of  which  it  forms  a  link, 
stands  a  fact  which,  if  proved,  would  be  constituently  relevant  to 
the  right  or  liability  asserted  in  the  action.  To  receive  proof, 
however  cogent,  of  the  existence  of  a  fact  which  could  not  itself, 
for  any  reason,  be  used  as  relevant  to  the  proposition  in  issue, 
would  merely  be  a  waste  of  time.  To  reject,  for  this  reason,  the 
initial  fact  when  offered  is  amply  justified.  What  is  not  war- 
ranted is  the  inclusion  of  such  a  ruling  within  the  field  of  evidence. 
Evidence  has  no  concern  whatever  with  it.  When  the  fact  ten- 
dered was  found  to  be  probatively  relevant,  the  law  of  evidence 
was  satisfied.  That  judicial  administration  will  not  receive  it,  is 
due  .to  reasons  of  public  policy  embodied  in  the  substantive  law 
of  the  right  or  liability  itself.  Conceivably  the  rule,  characteristic 
of  the  branch  of  adjective  law,  that  only  such  facts  will  be 
admitted  as  the  substantive  law  can  use,  may  be  part  of  the  law 
of  evidence.     Clearly,  however,  evidence  is  entitled  to  be  relieved 

proper  method  of  establishing  the  which  declares  that  all  prior  negotia- 
fact  that  such  a  statement  was  made,  tions  are  immerged  in  a  subsequent 
were  that  fact  itself  admissible.  written  contract.  Were  the  state- 
That  which  excludes  the  statement  ment  one  which  the  law  of  contracts 
and,  by  consequence,  the  admission  by  permitted  to  be  proved,  e.  g.,  a 
which  it  is  sought  to  prove  it  is  fraudulent  misrepresentation,  (Best 
the     substantive    law    of    contracts  on  Ev.   ( Chamberlayiie's  3rd  ed.),  p. 

Vol.  Ill— 140 
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of  any  responsibility  for  what  the  substantive  law  may  see  fit  to 
ordain  in  particular  instances.  All  this  is  matter  of  positive  law 
and  apparently  no  substantial  interest  is  to  be  advanced  by  the 
confusion  which  arises  from  treating  it  as  part  of  the  adjective. 
As  has  been  said,. the  most  serious  criticism  of  Stephen's  definition 
is  that  by  embracing  rules  of  law  and  propositions  of  experience 
within  the  meaning  of  a  single  term  his  own  admirable  effort  at 
segregating  the  field  of  evidence  may  not  have  been  completely 
successful.^ 

§  1718J.  (Relevancy;    Stephen's     Definition     considered); 

Beason  supreme  in  the  Field  of  Evidence.  —  As  soon  as  the  field  of 
the  law  of  evidence  is  cleared,  so  far  as  may  be,  of  the  confusing 
presence  of  substantive  law  the  value  of  Stephen's  work  becomes 
at  once  apparent.  Logical  reasoning,  the  use  of  inference  by  way 
of  proof  is  made  the  sole  test  and  arbiter  of  admissibility.  In 
the  field  thus  narrowed  effective  judicial  administration  is  made 
possible.  So  far  as  the  views  of  the  community,  represented  in 
its  substantive  law,  will  permit,  justice  between  individual  suitors 
may  be  gained,  and  the  search  for  truth  aided  by  the  full  force 
of  hmnan  intelligence.  These  are  gains  worth  making.  As  truly 
as  the  community  is  composed  of  individuals,  the  sense  of  personal 
justice,  speedy,  accurate  and  complete,  must  be,  more  than  the 

221)    the  competency   of   the   admis-  presenting  a  question  for  the  judge, 

sion,    as    a    method    of    proving    it,  Proof  is  appropriate  for  the  judicial 

would  be  at  once  conceded.  function  of  the  jury;  it  is  a  matter 

2.  In  the  attempt  to  use  the  terms  dominated  by  the  experience  of  men 

probative   relevancy   and   constituent  and  the  logical  deductions  which  rea- 

relevancy  in  connection  with  the  law  son  draws  from  it.     With  the  estab- 

of  evidence,  it  becomes  at  once  plain  lishment  of  the  res  gestw  or  constitu- 

that  only  with   the  former  —  proba-  ent  facts,  i.  e.,  such  ultimate  or  more 

tive   relevancy  —  has  this  branch   of  nearly  ultimate  facts  as  the  jury  mav 

the  adjective  law  any  concern  what-  infer  from  the  res  gestw,  the  proper 

ever.     Whether  a  particular  fact  is  province  of  the  jury,  and  the  legiti- 

or  is  not  a  constituent  one  is  no  part  mate   scope   of   the   law   of   evidence 

of  the  law  of  evidence.     It  is  how-  abruptly  ends.     Anything  further  js 

ever,   an  essential  part  of  that  law  a  question  of  law  to  be  dealt  with  by 

that   it   should  attempt  to  establish  whichever  branch  of   the  mixed   tri- 

only  such  facts  as  the  positive  law  bunal    may,    under    the    law    of   the 

on  a  given  subject  declares  are  con-  forum,  have  the  function  of  applying 

stituent  of  the  right  or  liability  as-  the   appropriate   rule   of  law  to   the 

serted  in  any  particular  proceeding.  res  gestw,  i.  e.,  construing  the  rule  of 

Constituent  relevancy  is  a  matter  en-  law    in    terms    of    these    particular 

tirely   of   substantive    law,   properly  facts. 
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most  praiseworthy  act  of  the  legislature,  the  foundation  of  a 
general  respectful  law. 

§  1718k.  (Relevancy;  Stephen's  Definition  considered; 
Reason  supreme  in  tlie  Field  of  Evidence);  Early  Theories  of 
judicial  Proof.  —  Marked  is  the  improvement  on  earlier  theories 
of  judicial  proof  which  the  unfettered  use  of  the  reasoning  faculty 
implies.  The  formal  procedure  of  medieval  England  confessed 
that  reason  was  baffled  in  the  presence  of  many  crimes  or  for  proof 
of  certain  facts.  Therefore,  it  invoked,  with,  sure  confidence,  the 
direct  intervention  of  the  Almighty  in  various  ordeals,  as  that  of 
oath,^  battle,^  or  the  like.  Experience  scarcely  sustained  this 
trust.  The  battle  was  seen  to  go  to  the  strong  arm  and  the  sure 
eye.  The  heavens  remained  silent  in  presence  of  the  most  brazen 
perjury.     Social  respect  for  law  could  but  dwindle. 

§  17181.  (Relevancy;  Stephen's  Definition  considered; 
Reason  supreme  in  the  Field  of  Evidence)  ;  Reason  and  Technical 

Procedure.  —  In  the  judicial  procedure  of  later  years  reason  was 
indeed  directly  invoked  for  the  ascertainment  of  actuality  in 
respect  to  disputed  matters  of  fact.  But  it  was  reason  regulated 
and,  in  a  sense,  fettered,  by  law.  The  far-seeing  wisdom  of  many 
minds,  legislative  or  judicial,  acting  through  the  establishment  of 
a  rule  of  law,  was,  it  was  thought,  a  safer  guide  to  truth  and  a 
resultant  justice  than  the  undirected  intelligence  of  the  most 
careful  jury  or  the  most  painstaking  judge  dealing  with  the 
intricacies  of  particular  cases  with  no  better  assistance  than  that 
furnished  by  reason.  The  highest  manifestation  of  human  intelli- 
gence and  purpose  was  thought  to  consist  in  having  a  rule  of 
substantive  law  regarding  every  matter  connected  with  the  busi- 
ness of  the  courts.  The  safety  of  the  people,  it  was  thought,  lay 
in  the  supremacy  of  law.  In  proportion  as  the  majesty  of  a  legal 
enactment  oould  be  invoked  for  its  protection,  society  was  safe. 
Judges,  it  was  thought,  had  been  the  facile  agents  of  tyranny  and 
were  certainly  not  to  be  trusted  even  under  a  free  democracy. 
Should  any  evil  appear  in  the  body  politic,  it  was  deemed  to  be 
but  necessary  that  the  legislature  should  pass  a  law  upon  the 
subject,  and  the  jury,  the  representatives  of  the  people,  would  give 

§  1718k-l.  §  988  n.  2.  2.  §  269  n. 
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it  practical  construction  and  sufficient  enforcement.  To  this 
fundamental  rule  of  constitutional  government  —  distrust  of 
judges,  confidence  in  juries  —  the  adjective  law  furnished  no 
exception.  Indeed,  nowhere  was  the  excellent  working  of  the 
principle  thought  to  be  better  exemplified  than  in  this  connection. 
Should  certain  facts  or  classes  of  fact  frequently  mislead  the  jury, 
the  universal  panacea  of  a  rule  of  law  was  all  that  was  necessary 
to  provide  an  effective  remedy  against  such  an  evil.  Men  thought 
it  essential  that  any  class  of  fact  of  this  nature  shotild  be  ex- 
cluded by  means  of  a  rule  of  substantive  law.  Should  the  trial 
judge,  in  the  haste  or  hurry  of  a  particular  trial  fail  to  observe 
these  valuable  rules,  and  the  numerous  decisions  by  which  they 
had  been  construed,  should  the  hardship  of  a  particular  case  where 
an  excluded  class  of  evidence  could  alone  reach  the  truth,  an  appel- 
late court  would  see  to  it  that  they  were  enforced  by  the  harsh  but 
imperative  expedient  of  ordering  a  new  trial.  It  would  scarcely 
be  too  strong  to  say  that  much  of  the  same  implicit  confidence 
which  medieval  jurisprudence  at  first  placed  upon  its  appeal  to 
heaven,  the  philosophy  and  juridical  thought  of  later  centuries 
reposed  in  the  efficacy  of  the  wisdom  of  the  many  when  formulated 
into  a  law. 

§  1718m.  (Relevancy;     Stephen's     Definition     considered; 
Reason  supreme  in  the  Field  of  Evidence;  Reason  and  Techni' 

cal  Procedure) ;  Teaching  of  the  Results The  experiment  of 

looking  confidently  to  a  rule  of  law  as  something  intrinsically  of 
such  magic  power  as  to  work  out  justice  for  litigants  and  safety  for 
the  community  by  the  mere  force  of  its  own  existence  thereby  sav- 
ing juries  and  judges  the  trouble  of  reasoning  out  the  facte  of  indi- 
vidual cases  has,  it  would  seem,  been  fully  tried.  Curbing  the 
court  by  minute  procedural  rules,  constitutional  or  otherwise,  trans- 
ferring many  of  the  judge's  most  essential  functions  to  the  jury 
at  the  same  time  carefully  predetermining  what  evidence  the  latter 
shall  or  shall  not  be  permitted  to  consider  has  not  unnaturalh- 
borne  fruit  of  an  unmistakable  character.  Civil  litigation  has 
necessarily  assumed  the  form  of  a  game  where  the  stakes  are  heavy 
and  the  percentage  of  risk  high.  It  could  not  well  be  otherwise. 
Keversals  for  technical  error,  regardless  of  substantial  merit,  clog 
the  machinery  of  justice  with  repeated  new  trials.  Delays  enable 
the  longer  purse,  however  unjustly  filled,  to  exhaust  the  patience 


2229 


An  Expeessioit  of  Revenge  and  Feae.     §  1718m 


or  sweep  away  the  feeble  resources  of  a  worthy  litigant.  Mean- 
while, under  the  administration  of  criminal  law,  so  conducted,  the 
difficulties  of  punishing  an  offender  whose  intellectual  or  financial 
means  enable  him  to  invoke  the  full  resources  for  delay  or  evasion 
furnished  by  the  system  are  practically  insuperable.  At  every 
point,  blocking  the  way  of  the  public  prosecutor,  stands  some  rule 
of  law,  forbidding  the  introduction  of  evidence,  conferring  a  right 
to  silence,  compelling  a  judge  to  sit  calmly  by  while  the  jury  are 
hoodwinked  or  misled  by  emotion.  And  thus  the  obvious  peculiar- 
ity is  presented  that  as  the  activity  of  the  law  maker  increases, 
general  respect  for  his  work  diminishes.  The  more  fully  the 
"  rights  of  man  "  are  safeguarded  by  statutory  or  constitutional 
enactments  the  communities  who  have  been  thus  protected,  hoping 
nothing  from  their  impotent  courts,  now  enmeshed  in  a  labyrinth 
of  their  own  technicality,  find  themselves  driven  to  outbursts  of 
lawless  violence  as  the  expression,  at  once,  of  revenge  and  fear.^ 


§  1718m-l.  A  sorry  spectacle.  —  In 

the  case  of  facts  so  notorious,  it 
seems  unnecessary  to  multiply  wit- 
nesses. One  may  suffice.  "  We  have 
long  since  passed  the  period  when  it 
is  possible  to  '  punish  an  innocent 
man.  We  are  now  struggling  with 
the  problem  whether  it  is  any  longer 
possible  to  punish  the  guilty.  .  .  . 
When  we  devised  our  own  system  we 
adopted  those  humane  expedients  for 
evading  the  law  which  were  only  jus- 
tified by  the  existing  penalties  at- 
tached to  convictions  for  crime, — 
and  then  discarded  the  penalties. 
We  were  through  with  tyrants  once 
and  for  all.  The  Crown  had  always 
been  opposed  to  the  defendant  and 
the  Crown  was  a  tyrant.  We  natu- 
rally turned  with  sympathy  towards 
the  prisoner. 

We  gave  him  the  right  of  appeal 
on  all  matters  of  law  through  all  the 
courts  of  our  States,  and  even  into 
the  courts  of  the  United  States,  while 
we  allowed  the  People  no  right  of  ap- 
peal at  all.  If  the  prisoner  was  COQ- 
victed  he  could  go  on  and  test  the 
case  all  along  the  line,  —  if  he  was 
acquitted  the  People  had  to  rest  sat- 


isfied. We  stopped  the  mouth  of  the 
judge  and  made  it  illegal  for  him  to 
"  sum  up "  the  case  or  discuss  the 
facts  to  any  extent.  We  clipped  the 
wings  of  the  prosecutor  and  allowed 
him  less  latitude  of  expression  than 
an  English  judge.  Then  we  gazed  on 
the  work  of  our  intellects  and  said  it 
was  good.  If  an  ignorant  jury  ac- 
quitted a  murderer  under  the  eyes  of 
a  gagged  and  helpless  judge,  we  said 
that  it  was  all  right  and  that  it  was 
better  that  ninety-nine  guilty  men 
should  escape  than  that  one  innocent 
man  should  be  convicted.  Yes,  — 
better  for  whom?  If  another  mur- 
derer, about  whose  guilt  the  highest 
court  in  one  of  the  States  said  there 
was  no  possible  doubt,  secured  three 
new  trials  and  was  finally  acquitted 
on  the  fourth,  it  merely  demonstrated 
how  perfectly  we  safeguarded  the 
rights  of  the  individual. 

The  result  is  that  we  have  unneces- 
sarily fettered  ourselves,  have  fur- 
nished a  multitude  of  technical  ave- 
nues of  escape  to  wrongdoers,  and 
have  created  a  popular  contempt  for 
courts  of  justice,  which  shows  itself 
in  the  sentimental  and  careless  ver- 
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§  1719.  Substantive  and  Adjective  law;  The  Field  of  the  Jury 

When,  in  entering  upon  a  consideration  of  the  exceptions  which 
the  substantive  law  has  prescribed  in  contravention  of  Stephen's 
theory  that  all  relevant  facts  are  admissible  and  no  others  are  to 
be  so  regarded,  we  are  led  to  consider  them  as  a  whole,  two  facts 
are  at  once  impressed  upon  the  mind.  First,  such  rules  have  no 
proper  place  in  the  field  of  evidence  itself.  Second,  they  are 
proper  subjects  for  the  careful  consideration  of  judicial  adminis- 
tration. The  result  of  the  jury's  action  is  to  be  a  verdict,  a 
veritatis  dictum,  vere-dict,  a  statement  of  the  truth.  This  is,  so 
to  speak,  the  fundamental  legal  object  of  the  jury's  existence.  It 
is  also  the  field  of  evidence.* 

Within  this  realm,  properly  restricted,  there  is  and  ought  to  be 
but  one  supreme  control,  and  that  is  probative  reasoning,  the 
rational  use  of  inference.  So  far  as  it  may  fetter  the  accurate 
operation  of  reason,  the  presence  of  substantive  law,  whether  pro- 
cedural or  not,  in  the  law  of  evidence  seems  pernicious.  Under 
the  very  constitution  of  the  jury  which  the  positive  law  has  created 
it  must  keep  its  hands  off  the  exercise  of  the  reasoning  faculty 
which  it  has  itself  imposed. 

§  1720.  (Substantive  and  Adjective  Law);  Province  of  the 

Court If  the  substantive  law  in  seeking  to  control  not  only  the 

objective  to  which  the  adjective  law  directs  the  reasoning  process 
but  also  the  specific  means  or  subordinate  processes  by  which  the 
effort  is  made  to  attain  it,  is  incongruous  and  stulifying  when 
intruding  upon  the  field  of  the  jury;  still  more  obviously  is  it 
inimical  to  reason  when  positive  law  attempts  to  regulate  the 
province  of  the  judge.  For  it  is  obvious  that  whatever  may  be 
the  degree  to  which  the  reasoning  faculty  employed  by  the  jury  for 
the  ascertainment  of  truth  should,  for  the  best  results,  be  left 
untrammeled  by  fixed  and  predetermined  regulation,  it  is  in  a 
much  greater  degree  essential  that  the  administrative  power  of 
the  court  for  the  doing  of  justice  should  remain  so.     Adminis- 

dicts  of  juries,  in  a  lack  of  public  jury  in  many  cases  to  feel  that  their 

spirit,    and    in    an    indispostion    to  presence  is  merely  a  formal   conces- 

prosecute  wrong-doers.     In  addition,  sion  to  an  archaic  procedure  and  that 

the  impression  sought  to  be  conveyed  their  oaths  have  no  real  siwnificanoe." 

by  the  yellow  press  that  our  judiciary  Train,  The  Prisoner  at  the  Bar,  pp. 

is  corrupt  and  that  money  can  buy  336,  337,  338. 
anything  —  even  justice  —  leads  the  §  1719-1.  §§  1718h,  17181. 
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tration  is  a  mucli  finer  function,  one  more  difficult  to  discharge 
than  that  of  ascertainment.  The  jury  deal  with  questions  of 
reality,  of  actual  experience  in  the  realm  of  nature.  Adminis- 
tration treats  of  moral  problems,  the  nicest  balancing  of  conflicting 
considerations,  the  science  of  justice.  In  itself  considered,  the 
function  of  administration  lies  outside  the  field  of  evidence,  over 
and  transcending  it.  To  it,  the  res  gestae  or  constituent  facts 
ascertained  by  the  jury,  as  the  proper  end  of  their  judgment  as  to 
proof,^  constitute,  as  it  were,  part  of  its  raw  material,  a  portion 
of  the  data  upon  which  it  is  called  to  act.  Judicial  action  takes 
place  under  the  dictates  of  what  may  be  called  the  administrative 
conscience  dealing  with  the  res  gestce  ascertained  by  the  jury  and 
other  material  presented  for  its  consideration,  rules  of  law,  views 
of  public  policy,  traditions  of  the  court,  established  canons  of 
practice  and  the  like.  Certain  of  the  reasons  which  make  the 
intrusion  of  the  legislative  will  into  so  delicate  an  operation 
opposed  in  a  high  degree  to  the  interests  of  society,  seem  fairly 
obvious.  Prominent  among  these  are  two:  (1)  It  is  impossible 
entirely  to  eliminate  the  operation  of  administration  by  any 
admixture  of  substantive  law.  (2)  Were  it  possible  to  do  so  it 
would  be  highly  undesirable  to  effect  such  a  result 

§  1720a.  (Substantive  and  Adjective  Law;  Province  of  the 
Court) ;  Impossibility  of  eliminating  Administration.  —  However 
firmly  convinced  a  legislator  may  be  of  the  desirability  of  having 
all  judicial  action  prescribed  by  a  rule  of  substantive  law,  how- 
ever earnestly  he  may  strive  to  eradicate  the  use  of  reason  em- 
bodied in  administration,  "  discretion  "  as  he  would  probably  call 
it,  he  is  really  seeking  to  achieve  the  impossible.  In  the  very 
nature  of  things,  it  is  beyond  the  wisdom  of  the  legislature  to 
make  its  judiciary  mere  automata  for  the  registration  of  its  own 
will.  In  connection  with  the  law  of  evidence,  an  approximation 
to  such  a  result  may  be  reached  where  a  simple  state  of  facts  is 
obviously  controlled  by  a  single  rule  of  law.  Even  here,  the 
recognition  that  so  plain  a  situation  has  arisen,  perception  of  the 
distinct  limitations  which  the  legislative  will  has  imposed,  appeal 
to  that  measuring  and  balancing  faculty  characteristic  of  adminis- 
trative action.  Clearly,  they  are  beyond  the  power  of  reflex  or 
automatic  movement.    Even  this  modified  success  is  seldom  pos- 

i  1720-1.  §  1718e. 
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sible.  Forensic  situations  more  or  less  complicated,  embodying 
antagonistic  suggestions  are  constantly  presented  to'  a  trial  judge. 
No  single  rule  of  law,  applicable  to  all  the  facts  can  be  decisive 
of  the  matter.  Facts  inviting  the  application  of  a  particular  rule 
of  substantive  law,  will  be  found  to  be  mingled  with  others  calling 
for  modification  of  the  rule  itself  or  with  those  which  indicate  an 
entirely  different  method  of  proceeding.  A  presiding  judge  may 
search  diligently  the  commands  of  the  most  minute  legislative 
enactments  without  finding  an  answer  as  to  what  the  legislature 
desires  him  to  do.  Only  the  character  of  the  ideal  which  he  has 
in  mind,  the  nature  of  the  objective  which,  as  legally  commanded, 
he  is  seeking  to  reach,  can  furnish  a  guide  to  the  judge  at  every 
turn  of  his  work.  Eeason,  mobile  and  flexible  to  the  impression 
of  the  particular  facts  of  each  individual  case,  bearing  constantly 
in  mind  the  entire  scope  of  the  field  to  be  covered,  legal  or  logical, 
alone  can  conduct  a  trial  judge  to  correct  conclusions.  This  use  of 
reason,  embodied  in  administration,  could  not  be  absolutely  eon- 
trolled  by  the  substantive  law  however  desirable  it  might  be  to 
bring  it  to  pass. 

§  1720b.  (Substantive  and  Adjective  Law;  Province  of  the 

Court) ;  TIndesirability  of  legislative  Control The  further  and 

more  important  step  remains,  however,  to  be  taken.  It  has  already 
been  foreshadowed.  Even  were  it  possible  to  eliminate  adminis- 
tration, the  rational  selection  of  means  to  end,  from  the  work  of 
the  judicial  office,  nothing  could  well  be  more  undesirable  from  a 
social  point  of  view.  The  vital  interest  of  society  in  a  prompt,, 
accurate,  fearless  and  yet  humane  administration  of  justice  must 
be  accepted  as  an  axiom.  From  what  branch  of  government  may 
society  expect  to  receive  it?  Obviously,  either  from  the  legisla- 
ture or  from  the  courts  themselves.  "\Miich  of  the  two  is  best 
fitted  to  sustain  this  burden  of  rendering  the  work  of  the  courts 
adequate  to  the  needs  of  the  community  ?  So  far  as  the  legislative 
branch  is  concerned  it  can  scarcely  be  said  that  it  has  not  been 
accorded  a  satisfactory  opportunity  for  demonstrating  its  ability 
to  discharge  this  duty.  For  more  than  one  hundred  years  the 
legislature  has  sought  to  impress  its  will  upon  judicial  action.  It 
has  sought,  with  ever  increasing  minuteness,  to  limit  and  circum- 
scribe, in  no  very  friendly  spirit,  the  use  by  its  judges  of  their 
reason  in  the  various  processes  of  administration.     The  public 
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looking  upon  the  legislature  as  its  responsive  servant,  appre- 
hensive lest  judges,  in  some  not  very  definite  way,  should  seek  to 
encroach  upon  the  immediate  effectiveness  of  popular  demands, 
have  vievf  ed  this  increasing  legislative  activity  with  much  anticipa- 
tion of  gain  to  themselves.  To  these  bright  hopes,  the  record  of 
actual  results  must  have  been  somewhat  of  a  disappointment.  As 
is  briefly  stated  above,^  they  are  such  as  to  place  beyond  all  ques- 
tion the  fact  that  the  mere  passage  of  statutes  by  the  legislature 
is  but  a  sorry  social  guaranty  for  the  attainment  of  justice.  A 
moment's  reflection  discloses  the  reason  why  this  could  not  well  be 
otherwise. 

§  1720c.  (Substantive  and  Adjective  Law;  Province  of  the 
Court);   Individual   Responsibility   for   Results    indispensable 

ITothing  could  be  clearer  than  that  the  dramatic,  respect-compelling 
feature  of  the  law,  with  all  its  deep-reaching  educational  influence 
upon  the  life  of  the  community,  lies  not  in  its  existence  but  in  its 
enforcement.  Nor  could  anything  be  worse  than  the  presence  of 
a  voluminous  mass  of  statutes  not  practically  carried  into  effect. 
The  legislature,  it  is  to  be  observed,  has  no  personal  or  collective 
responsibility  for  the  practical  results  of  its  ovsm  work.  It  has, 
as  yet,  supplied  no  incentive,  no  force  of  initiative  to'  anybody 
else.  It  has  simply  turned  over  a  large  body  of  substantive  law 
for  judges  popularly  elected  for  short  terms  to  handle  and  has 
been  further  industrious  in  passing  laws  with  the  result,  if  not 
the  object,  of  limiting,  in  many  essential  points,  the  extent  to- 
which  these  judges,  however  desirous  of  doing  so,  can  practically 
use  reason  in  so  adjusting  the  mass  of  laws  as  to  make  them 
effective  in  the  attainment  of  justice.  How  then  can  the  legisla- 
ture hold  its  judiciary  practically  responsible  for  results  ?  Whence 
is  to  come  the  sense  of  personal  responsibility  essential  to  the  best 
social  service? 

Could  the  feeling  of  personal  responsibility  for  results  be  made 
practically  active  an  adequate  incentive  to  good  administration, 
would,  indeed,  be  furnished.  Here,  at  last,  might  be  found  an 
adequate  force  for  the  attainment  of  the  best  results.  The  steady 
propelling  power  upon  the  machinery  of  justice,  never  unduly 
hastening  and  yet  never  permitting  it  to  stop,  may  under  proper 
circumstances  be  supplied  by  suitably  equipped  judges  to  an  extent 

§  1720b-l.  §  1718in. 
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impossible  to  tlie  legislature  however  intelligent  or  free  from  the 
influence  of  political  manipulation.  In  this  direction,  lies  there- 
fore the  hope  of  the  future  for  such  an  administration  of  justice 
as  may  secure  to  English  law  its  proper  place  among  English- 
speaking  communities  and  suitably  advance  the  world-mission  of 
the  English  race.  Correlative,  however,  and  essential  to  the  inci- 
dents and  discharge  of  responsibility  is  the  possession  of  power. 
If  the  substantive  law  prescribes  the  objective  for  judicial  adminis- 
tration, and  judges  be  placed  by  it  under  a  definite  responsibility 
for  its  attainment  they  must  be  left,  within  such  limits  as  the 
objective  itself  prescribes,  to  the  full  employment  of  reason  in 
handling  the  material  before  them.  This  is  not  to  be  above  the 
law  but  suitably  to  comply  with  its  mandate  in  prescribing  its 
objective,  the  attainment  of  justice. 

§  1720d.  (Substantive  and  Adjective  Law;  Province  of  tlie 
Court) ;  The  judicial  Office  essentially  executive.  —  A  hint  as  to 
why  this  is  so  may  come  to  us  from  noticing  the  nature  of  the 
judicial  office  itself.  Not  by  accident  was  it  that  from  the  earliest 
times  ^  in  England  the  work  of  the  judge  was  esesntially  an 
executive  office.  The  King's  justiciar  and,  later,  his  justices, 
whether  sitting  at  Westminster  or  travelling  in  eyre  were  the  per- 
sonal representatives  of  the  Crown  discharging  a  function  of  royal 
prerogative.  While  it  is  this  fact  which  in  large  measure  antago- 
nized those  who  suffered  on  behalf  of  now  triumphant  democracy, 
this  position  of  judges  as  representative  of  the  sovereignty  of  the 
state  dominated  by  the  needs  of  the  entire  body  politic  is  one  which 
is  essential  to  its  best  usefulness.  Little  reason  exists  for  doubt- 
ing that  the  loyalty  of  modern  judges  to  the  interests  of  the  solvent 
people  would  be  every  whit  as  great  as  it  ever  was  to  a  solvent 
King.2 

§  1720d-l.  §  270a.  it  on  the  other.  Little  but  social 
2.  Whatever  may  be  the  value  of  injury  can  result  from  any  encroach- 
Montesquieu'a  theory  of  the  divisions  ment  by  either  of  these  great  depart- 
of  the  power  of  government  into  ex-  ments  of  government  into  the  proper 
ccutive,  legislative  and  judicial  which  province  of  the  other.  A  certain  ele- 
80  strongly  appealed  to  our  ancestors  ment  of  legislation  necessarily  in- 
as  the  culmination  of  human  wisdom  heres  in  the  work  of  judges  applying 
in  statecraft,  it  would  seem  fairly  rules  of  law  to  states  of  fact,  in  con- 
clear  that  the  real  distinction  was  struing  statutes.  It  is  equally  essen- 
between  those  who  make  the  law  on  tial  that  the  general  functions  of 
the  one  hand  and  those  who  enforce  courts  and  the  objective  of  their  work 
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In  a  sense,  the  judiciary  may  properly  be  regarded  as  a  tertium 
quid.  It  judges,  construes,  interprets.  Yet,  essentially,  the 
office  is  still  an  executive  one.  It  transmutes,  as  it  were,  par- 
ticular facts,  occurrences  in  the  world  of  nature  or  in  that  of 
mind,  into  individual  rights  or  liabilities.  In  this  way  alone  can 
the  general  rules  of  the  legislature  be  enforced  in  individual 
cases,  or  the  objective  established  for  it  by  the  constitution  be 
satisfactorily  attained.  The  judicial  office  therefore  is  not  only 
an  essential  but  a  highly  important  part  of  that  portion  of  the 
government  charged  with  the  duty  of  enforcing  and  executing  the 
laws.  It  ascertains  what  these  are  and  applies  them  to  specific 
states  of  fact,  when  these  have  been  ascertained,  either  by  agree- 
ment or  under  the  careful  supervision  of  the  judge.  Only  such 
legislative  restrictions  can  wisely  be  imposed  upon  the  judge's 
use  of  reason  as  would  be  appropriately  placed  upon  any  other 
branch  of  the  executive  department. 

Modem  experience  has  established  the  axiom  that  to  secure  the 
best  results  from  a  member  of  the  executive  it  is  essential  that  he 
be  given  adequate  powers  and  held  strictly  accountable  for  results. 
There  is  good  reason  for  believing  that  the  judiciary  constitute  no 
exception  to  the  application  of  this  general  rule.  For  the  legisla- 
ture to  substitute  its  own  wiil,  embodied  in  positive  law,  for  the 
vigorous  administration  of  an  impartial  and  fearless  judge  seek- 
ing to  make  his  highly  delicate  and  important  work  productive  of 
the  greatest  good  to  the  community  strikes  a  heavy  blow  at  the 
general  efficiency  of  the  law  and  public  respect  for  it.  On  the 
other  hand,  to  clothe  its  magistrates  with  suitable  powers  for  good 
social  work  under  the  stimulus  of  immediate  personal  responsi- 
bility may,  for  reasons  more  fully  stated  elsewhere,*  confidently 
be  expected  to  produce  results  which  the  most  minute  legislative 
regulation  has  obviously  failed  to  accomplish. 

should  be  prescribed  by  the  substan-  damental  and  must  be  preserved.     It 

tive  law  announced  either  by  the  con-  is  a  political  truism  that  encroach- 

stitution  or  by  the  legislature.    Still,  ment  is  to  be  feared  from  the  legis- 

in  main,   the  line  of  separation  be-  lature. 
tween  the  executive  and  the  legisla-  3.  §  95. 

tive  branches  of  government  is  fun- 
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CHAPTER  XXIV. 

INCORPORATION  OF  LOGIC. 

Incorporation  of  logic,  1721. 
logic  defined,  1722. 
propositions,  1723. 

propositions  of  fact,  1724. 
mental  operations,  1725. 

(a)  intuition,  1726. 

a  necessary  blending,  1727. 

(b)  deductive  reasoning,  1728. 

deduction  implies  the  syllogism,  1728a. 

probative  force  of  deduction,  1728b. 
formation  of  major  premise,  1729. 

(c)  inductive  reasoning,  1730. 

perfect  and  imperfect  induction,  1731. 
probative  force  of  induxtion,  1732. 

natural  uniformity,  1732a. 

moral  uniformity,  1732b. 

(d)  inference  from  experience,  1733. 
deduction,  1733. 

the  use  of  inference,  1733a. 
inference  and  deduction,  1734. 
deduction  the  basis  of  induction,  1735. 
direct  evidence,  1735a. 
mental  certainty,  1736. 
demonstration,  1737. 

geometrical  and  other  hypothetical  reasoning,  1738. 
probative  reasoning  contrasted,  1738a. 
intuitive  perception  by  the  tribunal,  1739. 
moral  certainty,  1740. 
hypotheses,  1740a. 
actor,  1740b. 
nonactor,  1740c. 

§  1721.  Incorporation  of  Lo|^c.  —  At  this  point  of  the  considera- 
tioB  of  the  general  topic  of  Keasoning  by  the  court  or  by  wit- 
nesses, it  seems  essential  to  make  what  is,  in  appearance  at  least. 
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a  digression.  Having  gained  a  general  concept  of  the  respective 
provinces  of  judge  and  jury  and  of  relevancy,  in  its  widest  sense, 
as  related  to  the  respective  functions  of  the  parts  of  the  composite 
tribunal  familiar  to  English  law,  it  becomes  necessary  to  gain  a 
somewhat  closer  view  of  the  mental  processes  by  which  the  rele- 
vancy of  facts  is  made  available  in  the  practical  work  of  courts. 
It  appearing,  as  has  just  been  seen,  that  the  proper  function  of 
substantive  law  in  connection  with  the  field  of  evidence  is  merely 
that  of  prescribing  the  objective  toward  which  the  reasoning 
faculty  of  the  judge  or  jury  is  to  be  directed,  we  find  that  the 
subject  in  hand,  the  modem  law  of  evidence,  properly  embraces, 
with  immaterial  exceptions,  the  consideration  of  but  two  main 
factors  each  invoking  and  conditioned  by  the  true  laws  of  thought, 
canons  of  correct  reasoning.  First  is  the  appropriate  judicial 
province  of  the  jury,  the  ascertainment  of  truth,  the  reality  of 
things,  as  to  the  res  gestae.  Second,  and  of  still  higher  social 
import  as  an  integral  part  of  the  law  of  evidence,  is  the  judge's 
executive  function  of  administration,  using  sound  legal  reasoning 
for  the  attainment  of  justice.  The  result  is  the  practical  incor- 
poration, by  reference,  of  the  rules  of  logic  into  the  law  of  evi- 
dence. This  reference  to  logic,  as  the  science  of  the  laws  of 
thought,  is  incessant,  though  usually  tacit.^  At  every  turn  in  the 
judicial  work  of  the  jury  or  the  executive  administration  of  the 
court,  wherever  action  of  any  sort  is  to  be  taken  by  either  branch 
of  the  tribunal,  the  standards  prescribed  by  logic  are  constantly 
applied  and  regularly  enforced.  Logical  fallacies  are  to  be 
detected  in  the  offering  of  evidence  and  condemned  by  its  rejec- 
tion, reprimanded  at  the  stage  of  argument,  avoided  in  a  charge 
to  the  jury,  punished,  at  a  still  later  stage  of  the  proceedings,  by 
setting  aside  as  the  result  of  a  mistrial,  a  verdict  obtained  by  the 
use  of  any  improper  and  misleading  substitutes  for  reasoning. 
As  Prof.  James  Bradley  Thayer  says :  ^  "  The  law  has  no  orders 
for   the   reasoning  faculty,   any  more  than   for  the  perceiving 

§  1721-1.  "The  law  furnishes  no  Plumb  v.  Curtis,  66  Conn.  154,  166, 
test  of  relevancy.  For  this,  it  tacitly  33  Atl.  998  (1895).  Nothing  is  said 
refers  to  logic,  assuming  that  the  about  it,  except  so  far  as  is  implied 
principles  of  reasoning  are  known  to  in  the  constant  use  of  the  terms 
its  judges  and  ministers ;  just  as  a  "  reason  ",  "  reasoning  ",  "  reason- 
vast  multitude  of  things  are  assumed  able  "  and  the  like, 
as  already  sufficiently  known."  2.  Thayer,  Legal  Essays,  308. 
Thayer    Prelim.   Tr.    265.     See    also 
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faculty,  —  for  the  eyes  and  ears."  *  Whatever  falls  within  the 
proper  province  of  logic  is  taken  without  modification,  into  the 
law  of  evidence.  The  ideal  law  of  evidence  would  thus  be,  in  a 
large  part,  logic  intelligently  applied  to  the  trial  of  causes. 

Undoubtedly,  men  have  reasoned  quite  correctly  vrithout  knowl- 
edge of  the  precise  laws  governing  the  mental  processes  which 
were  being  employed  by  them.  Knowledge  of  the  laws  of  thought 
is  by  no  means  essential  to  right  thinking.  Still,  in  speaking, 
largely  from  the  administrative  standpoint,  upon  the  subject  of 
reasoning,  it  may  be  of  use  to  state  certain  simple  definitions  of 
the  terms  of  logic  as  these  have  been  generally  agreed  by  those 
who  employ  them.  No  attempt  will  be  made  to  state  the  very 
interesting  metaphysical  aspects  of  the  subject. 

§  1722.  (Incorporation  of  Logic);  Logic  defined "  Logio," 

says  Mr.  John  Stuart  Mill,^  "  comprises  the  science  of  reasoning, 
as  well  as  an  art  founded  on  that  science."  The  important  fact  to 
observers  regarding  this  familiar  definition  is  that  logic  refers 
simply  to  reasoning  itself  and  is  in  no  way  concerned  as  to  the 
subject  matter  to  which  that  reasoning  is  applied.  It  is  a  regulator 
of  the  means  by  which  belief  may  properly  be  engendered.  The 
object  of  the  belief  is  immaterial.  "  Logio  is  the  common  judge 
and  arbiter  of  all  particular  investigations.  It  does  not  undertake 
to  find  evidence,  but  to  determine  whether  it  has  been  found. 
Logic  neither  observes,  nor  invents,  nor  discovers ;  but  judges."  "^ 
The  science  of  the  laws  of  reasoning,  the  limitations  of  logic,  is 
thus  seen  to  deal  only  with  the  modes  of  thought.  With  the  con- 
tent of  thought,  the  objectives  to  which  reasoning  is  directed,  logic 
feels  no  concern.  Its  rules  are  algebraic  in  their  nature,  applying 
equally  well  to  all  matters,  however  differing  among  themselves 
in  other  respects,  which  may  properly  be  made  the  subject  of 
thought.^     Whether,  for  example,  all  metals  are  elementary  sub- 

3.  The  law  of  evidence  "  assumes  a  pearanees  are  found  to  accompany  a 

properly  qualified  tribunal,  one  that  violent   death.     This   he   must   learn 

knows   an   evidential   thing  when   it  from  his  own  experience  and  obser- 

sees  it."    Thayer,  Prelim.  Treat.  527.  vation,  or  from   that  of  others,  his 

§  1722-1.  Mill's  Logic.  Intro.   §  2  predecessors  in  his  peculiar  pursuit. 

(8th  Ed.),  18.  But   logic   sits   in   judgment  on   the 

2.  Mill's  Logic.  Intro.  §  5  (8th  sufficiency  of  that  observation  and 
Ed.),  21.  e.xperience   to   justify  his   rules,   and 

3.  "  It  is  no  part  of  the  business  of  on  the  sufficiency  of  his  rules  to  jus- 
logic  to  inform  the  surgeon  what  ap-  tify   his  conduct.     It  does  not  give 
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stances,  and  whether  gold  is  a  metal  are  not  questions  in  logic. 
They  are  rather  propositions  in  chemistry  or  in  metallurgy. 
Assuming,  however,  that  all  metals  are  elementary  substances  and 
that  gold  is  a  metal,  that  gold  is  an  elementary  substance  is  a 
deduction  of  logic. 

A  similar  limitaiion.  —  The  law  of  evidence,  incorporating 
logic  as  its  method  for  generating  belief  as  to  the  truth  of  certain 
predetermined  propositions,  is  also,  of  necessity,  subject  to  the 
same  limitation  of  scope.  It  is,  as  has  been  observed,*  in  no  way 
concerned  with  the  consideration  as  to  what  facts  may  be  con- 
stituent of  the  given  right  or  liability  involved  in  any  particular 
issue,  the  objective  to  which  the  reasoning  faculty  employed  by 
it  is  to  be  directed.  That  is  prescribed  by  substantive  law  or,  at 
least,  determined  by  some  influence  outside  the  law  of  evidence. 
This  branch  of  the  law  does  not  concern  itself  with  the  what  but 
with  the  how  of  proof.  The  rules  of  evidence  or  the  canons  of 
administration  merely  constitute  a  mode  or  method  of  doing  some- 
thing which  is  directed  from  some  extrinsic  source.  What  proposi- 
tions are  to  be  established,  evidence  has  no  mission  or  mandate  to 
determine.  If,  however,  it  be  granted  that  a  proposition  is  to  be 
proved  or  disproved,  the  law  of  evidence  prescribes  in  what  manner 
the  result  may  be  attained.  Like  logic,  the  law  of  evidence  is 
algebraic  in  its  nature.  Whether,  for  example,  a  deed  absolute  on 
its  face  may  be  declared  to  be  a  mortgage,  and  under  what  circum- 
stances this  may  be  done,  present  no  questions  in  the  law  of  evi- 
dence. The  answer  is  to  be  made  by  the  substantive  law  of  deeds 
by  -the  rules  of  equity  jurisdiction  relating  to  fraud,  mistake,  or 
the  like.^  I^t  it  be  assumed,  however,  that  a  case  is  presented  in 
which  the  substantive  law  will  permit  relief  to  be  obtained  by 
according  redemption  of  a  deed  absolute  on  its  face,  and  assum- 
ing, further,  that  a  given  fact  would  assist  to  constitute  a  case  on 
which  the  court  would  act,  the  law  of  evidence  determines  in  what 
manner  that  fact  may  be  proved. 

him    proofs,   but   teaches   him   what  can  be  found  which  fulfill  them  in  a 

makes  them  proofs,   and  how  he  is  given  case,  belongs  exclusively  to  the 

to  judge  of  them.     It  does  not  teach  particular  art  or  science,  or  to  our 

that  any  particular  fact  proves  any  knowledge  of  the  particular  subject." 

other,  but  points  out  to  what  condi-  Mill's  Logic.  Intro.  §  5  (8th  Ed.),  21. 

tions  all  facts  must  conform,  in  order  4.  §  17181. 

that  they  may  prove  other  facts.    To  5.  Best    on    Ev.     ( Chamberlayne's 

decide  whether  any  given  fact  fulfills  3rd  ed.)   p.  222. 
these    conditions,    or    whether    facts 
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§  1723.  (Incorporation     of     Logic);     Propositions Wliile 

Stephen,  as  is  well  known,^  indicates  as  tiie  objective  to  which 
evidence  is  to  be  offered,  what  he  terms  "  facts  in  issue  "  it  is, 
nevertheless,  fairly  obvious  that  his  critic  in  the  Solicitors 
Journal  ^  is  entirely  right  in  saying  that  the  object  to  be  estab- 
lished by  proof  is  not  a  fact  but  a  proposition.  The  purpose  of 
evidence,  proof  by  the  use  of  inference,  is  the  creation  of  a  belief 
in  the  truth  or  actuality  of  something.  "  Whatever  can  be  an 
object  of  belief  or  even  of  disbelief,"  says  Mr.  Mill,^  "  must  when 
put  into  words  assume  the  form  of  a  proposition."  *  It  may, 
accordingly,  be  profitable  to  consider,  in  barest  outline,  the  nature 
of  propositions.  A  proposition  is  defined  by  logic  as  a  sentence 
which  affirms  or  denies.^  In  a  more  expanded  form,  it  has  been 
held  to  be  a  series  of  words  in  which  the  attribute  expressed  in  a 
term®  called  a  predicate  is  affirmed  or  denied  by  a  connecting 


§  1723-1.  §  1718a. 

2.  20  Sol.  Jour.  p.  857. 

3.  Mill  Logic.  1  21,  P.  12a  quoted 
in  Gulson,  Philosophy  of  Proof,  §  52. 

4.  "  Introspection  will  show  at  once 
that  when  we  hold  an  object  before 
the  mind,  there  is  an  inevitable  ten- 
dency to  think  some  assertion  about 
it.  The  expression  of  this  mental  as- 
sertion or  judgment  in  language  is  a 
proposition."  Jones,  Logic  Inductive 
and  Deductive,  p.  66.  "  Now  the  true 
unit  of  thought,  the  simplest  com- 
plete act  of  thought  or  piece  of  think- 
ing, is  the  Judgment,  or  Proposition." 
Mill  says  in  another  place  (Logic,  i. 
12.  "  Nothing  but  a  proposition," 
Mill  says  in  another  place  (Logic,  i. 
59,  P.  29a  quoted  in  Gulson  Philos- 
ophy of  Proof,  §  52)  "  can  be  an  ob- 
ject of  belief  or  therefore  of  proof." 
"  I  may  say,  for  instance,  '  the  sun.' 
The  word  has  a  meaning,  and  sug- 
gests that  meaning  to  the  mind  of 
any  one  who  is  listening  to  me.  But 
suppose  I  ask  him.  Whether  it  is 
true:  whether  he  believes  it?  He  can 
give  no  answer.  There  is  as  yet 
nothing  to  believe  or  to  disbelieve. 
Now,  however,  let  me  make,  of  all 
possible  assertions  respecting  the  sun, 
the  one  which  involves  the  least  of 


reference  to  any  object  besides  itself; 
let  me  say,  '  the  sun  exists.'  Here, 
at  once,  is  something  which  a  person 
can  say  he  believes."  Mill,  Logic, 
(8th  ed.)   bk.  1,  c.  1,  §  2. 

5.  Whately  Logic,  41,  quoted  in 
Gulson  Philosophy  of  Proof,  §  52. 
"  Belief  is  always  expressed  in  lan- 
guage by  a  proposition,  wherein 
something  is  affirmed  or  denied. 
This  is  the  form  of  speech  which  iu 
all  languages  is  appropriated  to  that 
purpose,  and  without  belief  there 
could  be  neither  affirmation  nor  de- 
nial, nor  should  we  have  any  form 
of  words  to  express  either."  Reid 
Hum.  Mind,  140,  quoted  in  Gulson 
Philosophy  of  Proof,  §  52. 

6.  "  The  name  or  '  term '  is  the  ex- 
pression in  words  of  an  act  of  con- 
ception. If  I  happen  to  think  of  the 
sun,  I  express  that  thought  in  lan- 
guage by  uttering  the  name  '  the 
sun.'  It  is  not  an  act  of  perception 
that  I  thus  express  myself,  for  as  yet 
I  perceive  nothing.  Nor  does  the  ut- 
teranoe  of  the  word  express  an  act 
of  consciousness,  for  I  am  thinking 
of  the  sun  itself,  a  material  object, 
not  of  the  idea  of  the  sun  existing 
in  my  mind."  Gulson,  Philosophy  of 
Proof,  §  86. 
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verb  in  the  indicative  mood  called  a  copula,  of  the  second  term  of 
the  proposition  designated  as  a  subject.''  Thus,  in  the  proposition 
"  All  men  are  mortal,"  the  attribute  "  moral "  is  affirmed  by 
the  copula  "  are  "  of  the  subject  "  all  men."  Standing  at  the  end 
or  terminus^  of  the  proposition,  the  subject  and  predicate  con- 
stitute two  terms? 


7.  "  Logically  speaking,  ...  all 
propositions  are  capable  of  being  di- 
vided into  three  parts,  called  respec- 
tively the  Subject,  the  Copula,  and 
the  Predicate.  For  it  is  obvious  that 
every  assertion  or  denial  must  as- 
sert or  deny  something,  even  if  it  be 
nothing  more  than  simple  existence, 
and  this  something  is  called  in  logi- 
cal language  the  '  Predicate.'  More- 
over, this  something  must  be  asserted 
or  denied  of  or  concerning  something 
else,  and  this  second  something,  con- 
cerning which  the  assertion  or  denial 
is  made,  is  called  the  'Subject'  of 
the  proposition.  And  th'ese  two  are 
called  the  terms  (or  extremes)  of 
the  proposition,  because  logically  the 
subject  is  placed  first,  and  the  predi- 
cate last.  But  thirdly,  there  must 
be  some  sign  to  indicate  that  an  as- 
sertion or  denial  is  intended  to  be 
made,  to  show  that  the  two  some- 
things —  the  subject  and  the  predi- 
cate —  are  not  merely  mentioned  or 
enumerated,  but  that  the  one,  the 
predicate,  is  intended  to  be  asserted 
or  denied,  or,  as  the  phrase  is, 
'  predicated,'  of  the  other  —  the  sub- 
ject. There  must  be,  in  short,  some 
operative  word,  or  verb,  and  this  verb 
is  called  the  '  Copula.'  And  logicians 
recognize  only  one  verb  for  this  pur- 
pose, namely,  the  verb  is,  with  Its 
tenses,  was,  etc.,  for  affirming,  and 
is  not,  etc.,  for  denying.  The  sub- 
stantive verb,  to  be,  is  the  only  verb 
recognized  by  logicians.  As  regards 
all  other  verbs,  as  they  have  a  more 
extensive  meaning  than  the  verb  'to 
be,'  logicians  get  rid  of  that  extrane- 
ous meaning  by  attaching  it  to  the 
predicate.  Thus  the  phrase  '  The 
Bomans    conquered,'    when    logically 
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expressed,  would  be  resolved  into. 
The  Romans  (subject)  were  (copula) 
victorious  (predicate)."  Gulson, 
Philosophy  of  Proof,  §  54. 

8.  "A  term  is  so  called  because  it 
forms  one  end  (Latin,  terminus)  ot 
a  proposition,  and,  strictly  speaking, 
it  is  a  term  only  so  long  as  it  stands 
in  the  proposition.  But  we  com- 
monly speak  of  a  term  or  a  name 
meaning  any  noun,  substantive  or 
adjective,  or  any  combination  of 
words  denoting  an  object  of  thought, 
whether  that  be,  as  we  shall  shortly 
see,  an  individual  thing,  a  group  of 
things,  a  quality  of  things,  or  a 
group  of  qualities."  Jevons,  Lessons 
in  Logic,  p.  17.  "A  term,  as  we  have 
seen,  is  the  representative  in  lan- 
guage of  some  object  of  thought,  real 
or  imaginary,  concrete  or  abstract." 
Jones,  Logic  Inductive  and  Deduc- 
tive, p.  66.  "A  term  then  may  most 
properly  be  degned  as  whatever  can 
be  thought  as  the  subject  or  predi- 
cate of  a  proposition.  But  if  we 
mean  the  name  or  verbal  expression 
signifying  what  is  thus  thought,  we 
may  define  it  as  a  word  or  combina- 
tion of  words  capable  of  standing  as 
the  subject  or  predicate  of  a  proposi- 
tion." Joseph,  An  Introduction  to 
Logic,  p.   16. 

The  more  metaphysical  of  the 
logicians  deny  the  truth  of  this  deri- 
vation, which  has  the  approval  of 
Jevons.  Thus,  Joseph  (Introd.  to 
Logic,  p.  13,  n.  2)  says:  "  The  state- 
ment that  '  a  term  is  so  called  be- 
cause it  forms  one  end  of  a  proposi- 
tion '  is  clearly  wrong ;  for  that  is 
an  accident  of  language,  and  of  the 
proposition  60s  locutus  est  it  is  not 
true." 


§  1724 
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§  1724.  (Incorporation  of  Logic;  Propositions) ;  Propositions 

of  Fact.  —  Among  varieties  of  proposition,  which  may  embrace 
any  conceivable  act  of  judgment,^  that  species  had  in  mind  by 


Names  distinguished.  —  A  different 
sense  in  which  the  word  "  term  "  is 
employed  in  the  present  treatise  will, 
of  course,  be  distinguished.  When 
something  is  said,  for  example,  re- 
garding the  use  of  the  term  "  pre- 
sumption "  or  the  phrase  "  burden  of 
proof,"  reference  is  evidently  made 
merely  to  the  naine  of  recognized  and 
definite  meaning  by  which  it  has 
seemed  best  to  designate  certain  con- 
cepts with  which  the  law  of  evidence 
is  called  upon  to  deal,  no  relation  to 
a  proposition  being  necessarily  im- 
plied. For  the  definition  of  "  name  " 
itself,  the  familiar  statement  of 
Hobbes  seems  adequate.  "A  name," 
he  says,  "  is  a  word  taken  at  pleas- 
ure to  serve  for  a,  mark,  which  may 
raise  in  our  mind  a  thought  like  to 
some  thought  which  we  had  before, 
and  which,  being  pronounced  to 
others,  may  be  to  them  a  sign  of 
what  thought  the  speaker  had  before 
in  his  mind."  Quoted  in  Jevons, 
Lessons  in  Logic,  p.  17.  "In  learn- 
ing our  own  language,  we  inherit  the 
word  without  doing  the  work.  But  it 
must  never  be  forgotten  that  the 
word  in  itself  is  not  the  concept.  To 
make  the  thought  our  own,  to  gain 
the  real  concept,  it  is  necessary  to 
draw  out  or  realize  to  ourselves  the 
actual  set  of  judgments  for  which 
the  word  is  but  the  shorthand  ex- 
pression." Creighton,  An  Introduc- 
tory Logic,  pp.  270,  271.  "The  es- 
sential element  in  the  concept  is  the 
meaning;  so  long  as  that  remains 
the  same  we  have  the  same  concept, 
no  matter  what  the  symbol.  The 
same  thoughts  may  be  present  in  two 
minds,  one  of  which  thinks  in  Eng- 
lish and  the  other  in  German,  or  one 
of  which  thinks  in  words  and  the 
other  in  mental  pictures."  Jones, 
Logic  Inductive  and  Deductive,  p.  47. 


Symbolic  character  of  language.  — 
Some  consideration  is  elsewhere  given 
to  the  symbolic  character  of  lan- 
guage in  general.  (§  17.)  In  connec- 
tion with  the  subject  of  logic,  it  is 
important  to  bear  this  fact  in  mind. 
Thought  deals  primarily  with  con- 
cepts of  the  mind  rather  than  with 
the  language  which  is  designed  to 
facilitate  the  interchange  of  ideas. 
"A  language,  from  the  point  of  view 
of  logic  and  scientific  method,  is 
simply  n  highly  complex  system  of 
symbols  for  the  representation  of  all 
kinds  of  objects  and  experiences,  of 
the  conclusions  and  construction 
based  upon  experience,  of  laws,  and 
so  on.  Language  as  already  noted, 
is  a  condition  of  all  progress  beyond 
the  merest  rudiments  of  knowledge. 
Language  is  infinitely  su- 
perior to  all  other  kinds  of  symbols." 
Jones,  Logic  Inductive  and  Deduc- 
tive, pp.  48,  49.  A  symbol  has  been 
thus  defined :  "  We  may  state  the 
sum  briefly.  A  sign  is  any  fact  that 
has  a  meaning,  and  meaning  consists 
of  a  part  of  the  content  (original  or 
acquired),  cut  off,  fixed  by  the  mind, 
and  considered  apart  from  the  ex- 
istence of  the  sign."  Bradley,  The 
Principles  of  Logic,  p.  4. 

Mission  of  pleading.  —  In  legal 
procedure  it  is  the  specific  object  of 
pleading  to  segregate  from  the  com- 
ponent propositions  on  which  a  given 
right  or  liability  depends,  the  one  or 
more  propositions  which  are  placed 
in  issue  by  being  controverted  by  one 
party  while  being  affirmed  by  the 
other.    (§  932.) 

§  1724-1.  "Judgment  proper  is  the 
act  which  refers  an  ideal  content 
(recognized  as  such)  as  a  reality  be- 
yond the  act."  Bradley,  The  Princi- 
ples of  Logic,  p.  10.  "Judgment, 
means  nothing  else  than  the  act  or 
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Stephen's  critic  in  the  Solicitors'  Journal,^  that  placed  in  issue 
by  pleadings,*  to  the  proof  (or  disproof)  of  which  evidence  is 
properly  to  he  directed  as  its  objective,*  may  properly  be  denomi- 
nated propositions  of  fact.  This  classification  seems  proper  in 
view  of  the  circumstance  that  such  a  proposition  necessarily 
applies  only  to  a  past  or  present  existence,  physical  or  phychologi- 
cal,^  i.  e.,  to  a  thing  of  reality,  capable  of  being  perceived  either 
by  a  sense  perception  or  through  a  mental  act  of  intuition.  It  is, 
therefore,  a  fit  subject  for  the  use  of  proof  and  the  creation  of 
belief  which  may  be  induced  in  the  minds  of  a  judicial  tribunal 
by  the  use  of  documents  or  witnesses.  "  Existence  of  some  kind, 
mental  or  material,  is  therefore  either  asserted  or  denied  in  every 
proposition."  ®  A  future  existence  or  one  not  capable  of  being 
definitely  perceived  by  a  physical  or  mental  act  cannot  be  regarded 
as  a  proposition  of  fact.  The  test  of  truth  in  case  of  such  a 
proposition  of  fact  evidently  consists  simply  in  applying  the  cru- 
cial comparison  of  the  assertion  itself  with  the  reality  of  things, 
as  shown  by  the  witnesses,  documents  or  perception  of  the  court." 
The  logic  of  evidence,  while  not  in  the  least  confined  to  any 


faculty  of  inferring."     Gulson,  Phil- 
osophy of  Proof,  §  148. 

2.  20  Sol.  Jour.  p.  857. 

3.  §  932. 

4.  §  1718i. 

5.  This  result  seems  fairly  deduci- 
ble  from  the  nature  of  the  term 
"fact"  itself.   (§  38.) 

"A  fact  must  be  that  which  is  ca- 
pable of  being  '  perceived,'  or  of  being 
'  intuitively  felt '  —  of  becoming  di- 
rectly known  to  the  mind  itself, 
whether  through  the  medium  of  the 
external  senses,  or,  without  their  in- 
tervention, by  the  simple  exercise  of 
the  apprehensive  faculty,  unassisted 
by  any  eflfort  of  the  reasoning  powers 
beyond  that  amount  of  judgment 
which  is  involved  in  the  progress  from 
the  feeling  of  which  we  are  conscious 
to  a  belief  in  the  existence  of  the 
thing  that  we  feel."  Gulson,  Philoso- 
phy of  Proof,  §  31. 

6.  Gulson,  Philosophy  of  Proof,  § 
74.  "Otherwise  the  proposition 
could  neither  be  true  nor  false,  nor 


could  it  excite  either  belief  or  dis- 
belief in  our  minds."  Gulson,  Phil- 
osophy of  Proof,  §  80. 

7.  "  The  truth  of  a  proposition  of 
this  kind  obviously  consists  in  the 
correspondence  or  agreement  of  the 
language  or  assertion  with  the  exter- 
nal reality ;  —  in  the  actual  existence 
of  that  which  the  proposition  asserts, 
or  the  non-existence  of  that  which  it 
denies. 

We  are  also  said  to  helieve  an  ex- 
pression of  fact,  when  we  deem  it  to 
be  true;  i.  e.,  when  we  feel  assured 
that  that,  which  the  proposition  as- 
serts, does  actually  exist  in  nature, 
or,  in  other  words,  has  been,  or  might 
have  been  perceived.  In  short,  the 
whole  question  of  the  truth  or  false- 
hood of  an  expression  of  fact,  and  of 
our  belief  or  disbelief  regarding  it, 
hinges  upon  the  existence  or  non-ex- 
istence of  some  reality  of  nature  ex- 
ternal, of  course,  to  the  language  it- 
self." Gulson,  Philosophy  of  Proof, 
§  72. 
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particular  form  of  logical  reasoning,  presents  in  general  a  peculiar- 
ity in  predication  which  should  be  constantly  borne  in  mind  if 
the  subject  is  to  be  fully  intelligible.  Logic  is  quite  correct  and 
so  recognized  by  the  law  of  evidence  in  saying,  as  we  have  seen,® 
that  the  only  object  of  belief,  and,  consequently,  the  only  proper 
objective  of  evidence  is  a  proposition.  It  is  not  questioned  by  the 
law  of  evidence  that  logic  is  also  entirely  right  in  affirming  that 
such  a  proposition  necessarily  consists  of  two  terms  and  a  copula 
or  is  reducible  to  that  form  and  that  the  proposition  itself  may  in 
connection  with  other  propositions  usually  be  employed  in  the 
form  of  a  syllogism  though  the  use  of  the  syllogistic  form  seems 
by  no  means  essential  to  sound  reasoning.^  It  is  entirely  possible 


8.  §  1723. 

9.  Various  forms  of  correct  reason- 
ing, yielding  awkwardly,  if  at  all,  to 
the  syllogistic  form  have  been  thus 
stated:  "(i)  A  is  to  the  right  of  B, 
B  is  to  the  right  of  C,  therefore  A  is 
to  the  right  of  C.  (ii)  A  is  due 
north  of  B,  B  due  west  of  C,  there- 
fore A  is  northwest  of  C.  (iii)  A  is 
equal  to  (greater  or  less  than)  B,  B 
is  equal  to  (greater  or  less  than)  C, 
therefore  &c.     (iv)  A  is  in  tune  with 

B,  and  B  with  C,  therefore  A  with  C. 
(v)  A  is  prior  to  (after,  simultane- 
ous with)   B,  B  to  C,  therefore  A  to 

C.  (vi)  Heat  lengthens  the  pendu 
lum,  what  lengthens  the  pendulum, 
makes  it  go  slower,  therefore  heat 
makes  it  go  slower,  (vii)  Charles  I. 
was  a  king;  he  was  beheaded,  and  so 
a  king  may  be  beheaded,  (viii)  Man 
is  mortal,  John  is  man,  therefore 
John  is  mortal."  Bradley,  The  Prin- 
ciples of  Logic,  p.  226.  "  Judgment 
is  not  inclusion  in,  or  exclusion  from, 
a,  class.  The  doctrine  that  in  saying, 
"A  is  equal  to  B,"  or  "B  is  to  the 
right  of  C,"  or  "  To-day  precedes 
Monday,"  I  have  in  my  mind  a  class, 
either  a  collection  or  a  descripfioit. 
of  "  things  equal  to  B,"  or  "  to  the 
right  of  C,"  or  "preceding  Monday," 
is  quite  opposed  to  fact.  It  is  as  ab- 
surd as  the  assertion  that,  in  "  It  is 
our   son   John,"   or   "It   is  my  best 


coat,"  of  "9=7+2,"  I  think  of  a 
class  of  "our  sons  John,"  or  "my 
best  coats,"  or  "  that  which  is  equal 
to  7+2."  If  the  view  stood  apart 
from  implied  preconceptions,  and  by 
itself  as  an  interpretation  of  fact,  it 
would  scarcely,  I  think,  be  so  much 
as  discussed."  Bradley,  The  Princi- 
ples of  Logic,  p.  22.  23.  "It  is  im- 
possible that  there  should  be  fixed 
models  for  reasoning;  you  cannot 
draw  out  exhaustive  schemata  of 
valid  inference.  There  are  principles 
which  are  tests  of  the  general  possi- 
bility of  making  a  construction:  but 
of  the  actual  construction  there  can 
be  no  canons.  The  attempt  to  manu- 
facture them  would  lead  to  the  search 
for  a  completed  infinity;  for  the 
number  of  special  relations  has  no 
end,  and  the  possible  connections  in 
time,  space  and  degree  are  indefinite 
and  inexhaustible.  To  find  the  can- 
ons of  valid  inference  you  must  first 
make  a  list  of  valid  inferences.  You 
will  manufacture  a  major  premise 
for  each,  and  that  major  premise  de- 
rived from  each  operation  will  appear 
as  its  canon.  Your  success,  if  you 
succeeded,  would  be  the  capture  of  a 
phantasm,  but  in  the  endlessness  of 
the  field  you  would  be  for  ever  eluded. 
No  canon  will  fix  for  us  the  pale  of 
orthodoxy,  until  that  day  comes  when 
the  nature  of  things  will  change  it- 
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to  go  further  and  to  say  that  logic  and  the  rules  of  evidence  are 
quite  in  harmony  in  regard  to  what  shall  constitute  the  subject  of 
the  propositions  which  are  being  employed.  That  of  which  the 
copula  affirms  or  denies  something  stated  in  the  predicate  is  con- 
fessedly the  subject  of  the  proposition.  The  point  of  divergence 
between  logic  as  commonly  accepted  and  the  rules  of  evidence  lies 
in  the  different  treatment  which  the  two  give  the  matter  of  predica- 
tion. In  general  logic,  the  copula  is,  as  its  name  implies,  a  merely 
connecting  word  affirming  or  denying  in  case  of  the  subject 
the  attribute  or  quality  stated  in  the  predicate.  This  is  the 
normal  and  by  far  the  more  common  form  of  the  proposition  as 
contained  in  the  law  of  logic.^" 

Yet  it  is  precisely  this  quality  of  existence,  pure  and  simple, 
which  the  average  legal  proposition  predicates  of  the  physical  or 
psychological  fact  which  is  its  subject.^^  If  the  expression  be 
preferred,  it  may  be  said  that  the  phrase  is  or  is  not  when  used  in 
the  ordinary  legal  proposition  is  both  a  copula  and  a  predicate; 
—  i.  e.,  that  it  asserts  existence  or  nonexistence  as  the  predicate 
which  it  attaches  to  the  subject  by  means  of  itself  used  as  a  copula. 
It  is  with  these  forms  of  reality  that  the  jury  is  called  upon  to 

self    to    gratify    our    stubborn    illu-  proposition   itself  is,   after   all,   only 

siona."     Bradley,   The   Principles   of  an   inference   or   induction   from   the 

Logic,  pp.  246,  247.     "Mr.  Mill  con-  observed    facts    that    certain   specific 

tends  with  much  truth  that  we  can,  men,  A,  B,  C,  and  D,  etc.,  were  mor- 

and  in  very  simple  cases  do,  reason  tal,  i.  e.,  that  they  have  all  died,  why 

without  the  aid  of  any  general  propo-  may  I  not  infer  the  mortality  of  the 

sition.      Not,   however,   that  we   can  Pope  at  once  from  the  death  of  A,  B, 

draw  any  conclusion  from  the  minor  C,  and  D,  etc.,  without  the  necessity 

premise,    or    evidentiary    fact    alone.  of  constructing  the  general  proposl- 

Although    we    may    do    without    the  tion  at  all  ?  "     Gulson,  Philosophy  of 

general  proposition  itself,  there  must  Proof,  §  141. 

still  be  something  to  stand  in  its  10.  It  has  even  been  asserted  by 
place.  But  Mr.  Mill  argues  somewhat  high  authority  that  for  the  copula  to 
as  follows:  Since  the  general  propo-  suggest,  carry,  or  connote  the  idea  of 
sition  is  itself  only  an  inference  or  existence  in  connection  with  the  sub- 
induction  from  a  certain  number  of  ject  in  addition  to  affirming  or  deny- 
individual  facts  or  instances  verified  ing  the  quality  or  attribute  of  the 
by  observation,  why  may  we  not  draw  predicate  as  part  of  the  subject,  is 
our  inference  directly  from  those  in-  erroneous  and  improper, 
dividual  instances,  instead  of  from  a  11.  In  this  connection  it  is  cer- 
general  proposition  ?  Thus,  if  I  in-  tainly  true  that, :  "  Judgment  is  not 
fer  from  the  general  proposition,  the  synthesis  of  ideas,  but  the  refer- 
'All  men  are  mortal,'  that  the  pres-  ence  of  ideal  content  to  reality." 
ent  Pope  of  Rome,  being  a  man,  is  Bradley,  The  Principles  of  Logic,  p. 
mortal  likewise;   and  if  the  general  55. 
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deal  and  with  which  it  is  the  province  of  the  law  of  evidence  to 
furnish  it.  Correlated  to  the  function  of  observation,  it  is,  as  it 
were,  the  raw  material  of  the  subsequent  processes  of  reasoning 
which  it  may  fall  to  the  judge  or  jury  to  make.  However  this 
may  be,  one  of  the  striking  peculiarities  of  legal  logic  is  the  greatly 
increased  extent,  as  compared  to  more  philosophical  or  metaphys- 
ical reasoning,  to  which  such  legal  logic  concerns  itself  with  the 
affirmation  or  denial  of  bare  existence,  a  question  as  to  whether 
an  alleged  fact  actually  is  or  is  not.  As  a  fact,  physical  or  mental, 
is  that  which  has  existence,^  ^  the  inquiry  formulated  in  the  legal 
proposition,  especially  that  in  the  minor  premise,'*  is  frequently 
as  to'  whether  a  fact  asserted  be  actually  one  or  not.  It  is  un- 
doubtedly in  some  such  fairly  justifiable  manner  that  evidence, 
although  properly  addressed  merely  to  propositions,  has  been 
thought  by  Mr.  Justice  Stephen  '*  and  others  to  be  properly 
applied  to  the  establishment  of  facts  in  issue  or  facts  relevant  to 
the  issue. 

§  1725.  (Incorporation  of  Logic);  Mental   Operations.  —  In 

view  of  the  vast  range  of  subjects  to  which  a  court  for  purposes  of 
adjudication  may  be  called  upon  to  apply  the  reasoning  faculty, 
and  the  almost  innumerable  administrative  connections  in  which 
it  may  be  required  to  apply  reason  to  judicial  problems,  it  may 
fairly  be  said  that  the  law  of  evidence  is  limited  to  no  particular 
form  of  mental  operation  specialized  in  the  law  of  logic.  Still,  as 
has  been  observed,  the  main  processes  of  judicial  reasoning  are 
three :  —  proving  by  facts  probatively  relevant,'  measuring  facts 
constituently  relevant,^  and  weighing  by  means  of  facts  character- 

12.  §  38.  fact    is    distinguished    from    law    in 

Law    distinguished.  —  "A   fact   is  being    concrete    and    particular,    in- 

anything    which    exists;    it    is    that  stead     of     abstract     and     general."' 

which  is  real,  apart  from  any  opin-  Jones,    Logic    Inductive    and    Dedue- 

ion  we  may  have  about  It  or  any  at-  tive,  p.  13. 

titude  which  we  may  take  toward  it;  13.  §  1728b.      "In    every    case    of 

it  is  that  which  is  as  opposed  to  that  real  inference   [where  the  major  pre- 

which    is    merely    imagined    or    con-  mise  is   u  general  proposition]    it  is 

ceived.     When  we  ask  for  facts,  we  the   minor    premiss    which   expresses 

ask  for  something  which  shall  be  in-  the  evidentiary  fact  or  facts."     Gul- 

dependent  of  any  belief  or  disbelief,  son,  Philosophy  of  Proof,  §  151. 

approval  or  disapproval,  on  the  part  14.  §  1718a. 

of  any  person.     Some  or  all  of  these  §  1725-1.  §   1712. 

characteristics   belong   to    laws,   but  2.  §  1713. 
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ized  by  deliberative  relevancy.*  As  is  obvious,  bovrever,  sucli  a 
division,  tbougb  deemed  belpful  in  defining  and  illustrating  rele- 
vancy as  characterizing  facts  in  aid  of  certain  judicial  processes 
to  which  reasoning  is  applied,  deals  primarily  with  these  phases 
or  manifestations  of  the  use  of  the  several  mental  faculties  rather 
than  deals  with  the  faculties  themselves.  In  connection  with  the 
subject  of  Logic,  it  would  seem  helpful,  especially  as  bearing  upon 
the  matter  of  proof,  to  consider,  somewhat  more  in  detail  than 
has  already  been  done,*  the  mental  faculties  themselves. 

These  may,  with  apparent  advantage,  be  briefly  considered  in 
the  following  order:  (a)  intuition  or  observation,  (b)  inductive 
and  deductive  reasoning,  (c)  inference  from  experience.^  It 
may  then  be  convenient  to  consider  the  degrees  of  mental  certainty 
attainable  by  means  of  these  processes  of  the  mind  respectively; 
and  to  examine  later  some  of  the  more  prominent  relations  which 
statements  and  other  facts  bear  to  the  truth  of  a  proposition  of 
fact  placed  in  issue  by  the  pleadings  in  a  judicial  action  and 
admitted  by  reason  of  probative  ^  or  deliberative ''  relevancy  to 
some  hypothesis  which  a  party,  especially  the  actor,  is  maintaining 
by  way  of  an  imperfect  induction.* 

§  1726.  (Incorporation  of  Logic;  Mental  Operations);  (a) 

Intuition Most  uncontrovertible  in  its  effect  in  the  production 

of  belief  as  to  the  existence  of  a  mental  impression  regarding  any 
fact,  physical  or  psychological,  is  that  transcendent  property  of 
the  mind  denominated  intuition.  Intuition,  the  mental  operation 
by  which  consciousness  becomes  aware  of  the  results  of  sense- 
perception  or  observation  ^  is  carefully  to  be  distinguished,  in  con- 
nection with  the  law  of  evidence,  from  inference,  the  reasoning  of 
proof.  Intuition  seems  to  be  not  so  much  a  branch  of  reasoning 
as  engaged  in  presenting,  to  the  witness  or  to  the  tribunal  (accord- 
ing to  whether  the  observation  is  made  in  pais  or  in  the  court 
room),  the  data  or  raw  material  upon  which  reasoning  is  based. 
It  is,  therefore,  a  mental  operation  of  the  highest  importance  and 
most  intimate  in  connection  with  legal  logic.     It  is,  accordingly, 

3.  §  1714.  the  other."     Oreighton,  An  Introduc- 

4.  §§  1709  et  seg.  tory  Logic,  p.  331. 

5.  "Deduction  and  Induction, then,  6.  §§  1742  et  seq. 
are  both  forms  of  inference,  but  the  7.  §§  1779  et  seq. 
starting-point  and  mode  of  procedure  8.  §   1731. 

of  the  one  is  different  from  that  of  §  1726-1.  §  1718c. 
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briefly  referred  to,  on  its  most  practical  side  in  association  with  it.^ 
In  fact,  intuition  may  reasonably  be  regarded  as  the  direct  percep- 
tion of  consciousness  or  awaredness  acting  without  the  aid  of 
reason.  In  its  exercise,  the  mind  does  not  prove  or  even  examine, 
it  simply  perceives.  Obviously,  the  human  understanding  can 
recognize  no  court  of  appeal  from  the  presentments  of  its  own 
consciousness.  These,  and  these  only,  it  can  fairly  be  said  to 
know.  Intuition  is  above  and  usually  preliminary  and  necessarily 
antecedent  to  all  forms  of  reasoning.  Reason,  therefore,  can  add 
nothing  to  the  probative  effect  of  a  direct  sense-perception.^  The 
same  fact  is  apparently  true  in  regard  to  the  action  of  the  mind 
in  perceiving  the  truth  of  any  proposition  of  the  intellect.  For 
example,  the  mental  certitude  produced  by  an  axiom  of  geometry 
cannot  be  enhanced  by  any  logical  process  whatever.  Indeed,  it  is 
probable  that  the  act  of  reasoning  or  inferring  consists  largely  in 
placing  together  for  purposes  of  comparison  the  two  concepts,'* 
terms  or  subjects  of  thought,  while  the  mental  act  of  perception 
regarding  the  relations  of  the  two,  in  any  category  °  which  may 
chance  to  be  involved,  is,  in  main,  an  act  of  intuition,  i.  e.,  of 
observation.®      In   the   same   way,   what   any   observer,   whether 

2.  "  Logic  is  not  the  science  of  Be-  4.  "  What  the  logician  calls  a  con- 
lief,  hut  the  science  of  Proof,  or  Bvi-  cept  is  often  in  common  speech  called 
dence.  In  so  far  as  belief  professes  a  conception;  my  conception  of 
to  he  founded  on  proof,  the  office  of  heaven  is  what  I  think  of  when  I 
logic  is  to  supply  a  test  for  ascer-  speak  of  heaven.  But  it  is  desirable 
taining  whether  or  not  the  belief  Is  to  be  able  to  distinguish  between  the 
well  grounded.  With  the  tilaims  act  of  conceiving  of  heaven,  and  what 
which  any  proposition  has  to  belief  I  conceive  it  to  be;  in  popular  speech 
on  the  evidence  of  consciousness  —  '  conception '  may  signify  either  the 
that  is,  without  evidence  in  the  act  of  conceiving  or  what  is  con- 
proper  sense  of  the  word  —  logic  has  ceived."  Joseph,  An  Introduction  to 
nothing  to  do."     Mill's  Logic.  Intro.  Logic,  p.  16. 

§  4   (8th  Ed. ) ,  21.  5.  "  The  word  category,    KarriYoplo,. 

3.  "  Whatever  is  known  to  us  by  means  predicate ;  and  the  categories 
consciousness  is  known  beyond  possi-  may  be  described  as  a  list  of  predi- 
bility  of  question.  What  one  sees  cates,  one  or  other  of  which  defines 
or  feels,  whether  bodily  or  mentally,  the  mode  of  being  belonging  to  every- 
one can  not  but  be  sure  that  one  sees  thing  that  exists."  Joseph,  An  In- 
or  feels.     No  science  is  required  for  troduction  to  Logic,  p.  35. 

the     purpose     of     establishing     such  6.  "  No  act  of  judgment,"  says  Mr. 

truths ;  no  rules  of  art  can  render  our  Gulson,   Philosophy   of   Proof,    §    84 

knowledge  of  them  more  certain  than  "  is  necessarily  involved  in  our  assent 

it  is  in  itself.     There  is  no  logic  for  to    a   specific    proposition.      I    assert 

this     portion     of     our     knowledge."  because  I   am   conscious,   or   feel,  or 

Mill's  Logic.  Intro.  §  4  (8th  Ed.),  20.  perceive,  and  fcnow  — because   I  feel 
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within  or  -witliout  a  court  room  sees,  hears  or  otherwise  directly 
perceives  by  the  action  of  his  physical  senses,  these  sensations  or 
other  psychological  facts  known  to  him  by  direct  act  of  conscious- 
ness are  recognized  by  the  mind  as  its  possession  without  the  use 
of  reason.  While  the  observer  may  reason  about  or  from  them  at 
a  subsequent,  if  almost  instantaneously  succeeding,  stage,  it  is 
clearly  possible  to  distinguish,  at  least  in  theory,  between  the 
intuitively  perceived  basis  of  the  reasoning  in  which  no  act  of 
judgment  is  involved,  on  the  one  hand,  and  the  inferences,  con- 
clusions or  other  acts  of  judgment  which  the  mind  draws  from  the 
data  so  furnished,  on  the  other. 

§  1727.  (Incorporation  of  Logic;  Mental  Operations;  [a] 
Intuition);  A  necessary  Blending.  —  While  this  distinction  be- 
tween observation  and  inference,  intuition  and  reasoning,  may  be 
perceived  in  theory,  it  is  not  easy,  in  many  cases,  practically  to 
trace  any  exact  line  with  satisfactory  clearness  between  the  two. 
The  mind  is  not  a  body  at  rest  which  may  be  observed  from  with- 
out by  the  use  of  its  own  inherent  powers.  Its  incessant  growth 
and  development,  its  real  but  highly  illusory  connection  between 
brain  on  the  one  hand  and  more  spiritual  forces  or  vehicles  of 
manifestation  on  the  other,  assist  to  make  it  extremely  difficult 
to  observe  with  accuracy  and  infer  with  clearness  in  regard  to  its 
operations.  As  has  been  seen  (§  1726)  intuition  furnishes  both 
the  original  •'  and  more  immediate  data  for  all  reasoning.^ 

On  the  other  hand,  it  cannot  well  be  doubted  that  in  this,  as  in 
other  connections,  much  which  passes  for  intuition  is  merely  a 
process  of  reasoning  too  quick  and  too  subtle  to  permit  observation 
by  the  conscious  mind.     This  phenomenon  is  apt  to  occur,  as  has 

and  know  what  I  assert  —  or,  it  may  grounded  on  the  truth  of  the  prem- 

be,    feel    and    know    something    else,  ises,   we   never   could   arrive   at  any 

from   which   I   infer  what  I   assert;  knowledge  by  reasoning,  unless  some- 

and  for  similar   reasons   I  yield  my  thing  could  be  known  antecedently  to 

assent   to   what   is   asserted   by    an-  all   reasoning."     Mill's  Logic.  Intro, 

other.     I  assent  to  a  proposition  be-  §  4  {8th  ed.),  19. 

cause  the  language  represents  or  de-  2.  "  Knowledge  begins   in   concrete 

scribes   my   own   feelings   or   percep-  experience,  in  perception,  in  knowing 

tions."  sounds  and  colors,  odors,  moving  ob- 

§  1727-1.   "  The   truths   known  by  jects,  pains,  pleasxires,  emotions,  and 

intuition   are    the    original    premises  so  on."     Jones,  Logic  Inductive  and 

from  which   all  others  are   inferred.  Deductive,  p.  4. 
Our   assent  to  the  conclusion  being 
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frequently  been  observed,  in  the  ease  of  acts  of  reasoning  which, 
have  become  familiar  by  practise.  Mental  habits  are  as  susceptible 
of  formation  and  growth  as  are  the  bodily;  and  the  result  of  the 
formation  of  either  class  of  habits  is  that  the  conscious  action  of 
the  brain  is  eliminated ;  transferred,  as  it  were,  from  the  voluntary 
to  the  automatic  system,  or,  if  a  little  different  form  of  expression 
be  preferred,  falls  from  the  control  of  the  objective  into  that  of  the 
subjective  or  subliminal  mind. 

This  blending  of  reasoning  with  intuition  makes  any  attempt 
to  separate  the  two  one  of  delicacy  and,  unless  the  future  is  to  be 
more  successful  than  the  past,  one  on  which  agreement,  even  within 
lines  of  approximation,  is  impossible.^  With  what  stock  of  innate 
ideas,  if  any,  the  human  mind  starts  upon  its  life  work  is  a 
problem  where  mature  introspection  looks,  as  it  were,  into  an 
impenetrable  mist  of  immature  impressions.  Happily,  the  sub- 
ject, though  fascinating,  is  not  one  with  which  the  law  of  evidence 
is  concerned.  That  law,  it  may  be  emphatically  asserted  takes 
men  as  they  are.*  In  practical  judicial  administration,  as  is  seen 
elsewhere,^  the  constantly  intermingling  of  intuition,  or  instinct, 
with  reasoning,  though  implicitly  recognized,  makes  but  slight 
complication.  The  reason  for  the  fact  lies  in  the  very  sensible 
and  flexible  administrative  rule  in  this  connection,  to  which  atten- 
tion is  soon  to  be  directed. 

§  1728.  (Incorporation  of  Logic;  Mental  Operations);  (b) 

Deductive  Reasoning Having  thus  briefly  considered  the  mental 

faculty  of  intuition  in  dealing  with  the  presentments  of  the 
observation  of  physical  phenomena  ^  or  the  mind's  perception  of 
its  own  states  of  consciousness,  it  seems  appropriate  to  consider 
the  general  nature  of  inference  or  proof  with  which  the  law  of 

3.  See  also  §  1801.  science,    to    which    the    name    meta- 

4.  "Of  the  science,  therefore,  physics  more  particularly  belongs, 
which  expounds  the  operations  of  the  that  portion  of  mental  philosophy 
human  understanding  in  the  pursuit  which  attempts  to  determine  what 
of  truth,  one  essential  part  is  the  part  of  the  furniture  of  the  mind  be- 
Jnquiry:  What  are  the  facts  which  longs  to  it  originally,  and  what  part 
are  the  objects  of  intuition  or  eon-  is  constructed  out  of  materials  fur- 
sciousness,  and  what  are  those  which  nished  to  it  from  without."  Mill's 
we  merely  infer?     But  this  inquiry  Logic.  Intro.  §  4  (8th  Ed.),  20. 

has  never  been  considered  a  portion  5.  §  1801. 

of  logic.     Its  place  is  in  another  and  §  1728-1.  §  1718c. 

a    perfectly    distinct    department    of 
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evidence  is  principally  concerned.  As  is  well  known,  this  process 
of  inference  or  proof  is  in  main  conducted  by  the  alternate  use, 
in  the  way  more  fully  sketched  hereafter,^  of  the  several  mental 
operations  known  respectively  as  Deduction  and  Induction.  The 
former  proceeds  from  the  exhibition  of  general  propositions  to 
the  proof  of  those  which  are  more  particular.  Induction  is  chiefly 
concerned  with  the  establishment  of  general  propositions  by  the 
verification  of  particular  facts.  To  either  mental  process  or  to  the 
two  in  combination,  express  or  implied,  the  generic  designation  of 
reasoning  seems  appropriate.  "  The  word  Reasoning,"  says  Mr. 
Mill,^  "  like  most  other  scientific  terms  in  popular  use,  abounds  in 
ambiguities.  In  one  of  its  acceptations,  it  ineans  syllogizing;  or 
the  mode  of  inference  which  may  be  called  (with  sufficient  accu- 
racy for  the  present  purpose)  concluding  from  generals  to  par- 
ticulars. In  another  of  its  senses,  to  reason  is  simply  to  infer  any 
assertion,  from  assertions  already  admitted;  and  in  this  sense 
induction  is  as  much  entitled  to  be  called  reasoning  as  the 
demonstrations  of  geometry." 

§  1728a.  (Incorporation  of  Logic;  Mental  Operations;  [6] 
Deductive  Reasoning) ;  Deduction  implies  the  Syllogism.  —  Every 
instance  of  deduction  is  conducted  by  the  use  of  two  propositions 
which  are,  for  that  reason,  called  premises.^     The  truth  of  these, 

2.  §§  1728a  et  seq.  tions.     A   syllogism  in  which  either 

3.  Mill,  Logic.  Intro.  §  2  (8th  Ed.),       premise  is   suppressed  is   technically 
p.  18.  designated  as  an  enthymeme,  but  in 

"Argumentative  "  evidence  rejected.  every  act  of  inference,  conclusion  or 

—  Testimony  not  relating,  directly  or,  judgment,  the  missing  premise,  even 

indirectly,   to  proof  of  the  existence  here,   must   be   assumed   or    implied, 

of  the  res  gestw,  but  tending  to  give  otherwise  no  result  could  logically  be 

"  color  "  to  the  facts  by  furnishing  an  inferred.     "  I   may   reasonably   infer 

appeal   to  emotion  or  attempting  to  from  hearing  a,  man  moan  that  he  is 

influence  the  action  of  the  court  in  in  pain;   but  it  must  also  be  taken 

some  other  way  than  by  the  necessary  for   granted   that   '  whenever   a   man 

probative    force    of   the    facts    them-  moans  he  is  in  pain,'  else  it  is  obvi- 

selves,  may  be  rejected  as  "  argumen-  ous  that  I  should  not  be  warranted  in 

tative."     Ruby  v.  Chicago,  M.  &  St.  drawing   the   inference.     This   infer- 

P.  Ry.  Co.,   (Iowa,  1911)   129  N.  W.  ence  or  conclusion,  therefore,  together 

817;  Ghere  v.  Zey,   (Mo.  App.   1908)  with  the  grounds   upon  which   it  ia 

107  S.  W.  418.  based,    when   formally   and   logically 

§   1728a-l.  Whately,  Logic.   17.  stated,    would    appear    as    follows: 

In    actual    practice,    logic    as    em-  (1)  All  men  who  moan  —  are  —  in 

ployed  in  the  law  of  evidence  usually  pain,     (major    premise)  ;     (2)     This 

suppresses  the  first  of  these  proposi-  man  —  is  —  one  who  moans,  (minor 
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or,  in  case  of  a  fact,  their  existence,  being  assumed,  the  conclusion, 
the  truth  of  a  third  proposition  is  logically  deduced,  or  inferred, 
by  an  act  of  the  reasoning  faculty.^  Deduction,  as  understood  in 
logic,  is  that  process  of  "  reasoning,  which  consists  in  combining 
two  or  more  general  propositions  synthetically,  and  thus  arriving 
at  a  conclusion  which  is  a  proposition  or  truth  of  less  generality 
than  the  premises,  that  is  to  say,  it  applies  to  fewer  individual 
instances  than  the  separate  premises  from  which  it  was  inferred."  ^ 
The  concluding  from  generals  to  particulars  characteristic  of 
deduction  is  in  main  conducted  by  the  use  of  the  syllogism. 

For  the  purposes  of  the  law  of  evidence  much  of  this  is  usually 
syncopated ;  and  the  varieties  in  the  subdivision  of  the  syllogistic 
form  of  reasoning  are  greatly  restricted.  The  major  premise,  the 
first  and  more  comprehensive  of  the  two,  is  usually  suppressed. 
No  one  cares  to  be  told  nor  would  a  court  consent  to  waste  the 
time  called  for  in  hearing,  still  less  in  proving,  that  all  men  are 
mortal.  Such  obvious  and  undisputed  truths  are  part  of  the 
common  stock  of  human  knowledge*  which  judges  and  jurors 
share  in  common  with  the  rest  of  the  world  and  which,  though  in 
reality  at  the  basis  of  most  of  the  arguments  explicitly  addressed 
to  the  tribunal  or  implied  in  the  relevancy  of  the  facts  introduced 
into  evidence  are  yet,  most  frequently,  merely  assumed  sub  silentio. 
It  is  obvious  that  such  a  general  truth  may,  without  material 
change  in  effect  be  given  either  a  positive  or  negative  form ;  —  it 

premise);   (3)    (Therefore)  This  man  forget  the  individual  facts  from  which 

—  is  —  in  pain,   (conclusion)."     Gul-  we   derive   a   general  Truth,   but   in 

son,  Philosophy  of  Proof,  §  129.  many    cases    we    have    never    known 

2.  "  Every  conclusion  or  Inference  them.  Much  knowledge,  much  infor- 
is  in  reality  deduced  or  drawn  from  mation,  reaches  us  only  in  the  shape 
two  propositions  or  premises,  which,  of  general  propositions.  I  believe, 
together  with  the  conclusion  itself,  for  instance,  that  gold  is  malleable; 
are  styled  an  '  argument,'  or,  in  the  that  arsenic  is  poisonous ;  that  all 
more  strictly  technical  language  of  bodies  tend  to  fall  towards  the  centre 
logic,  a  'syllogism'."  Gulson,  Phi-  of  the  earth;  together  with  a  hua- 
losophy  of  Proof,  §  130.  dred  other  Truths  of  chemistry  or  of 

3.  Jevons,  Element.  Logic,  ch.  25,  physical  science,  and  should  not  hesi- 
p.  210.  "An  inference  from  a  law  or  tate,  if  necessity  arose,  to  act  on  that 
general  principle  to  some  consequence  belief,  although  I  know  nothing  what- 
of  the  principle  is  a  deductive  infer-  ever  of  the  actual  observations  or  ex- 
ence."  Jones,  Logic  Inductive  and  periments  by  which  these  truths  were 
Deductive,  p.  111.  established.     I  believe  them,  because 

4.  §§  694,  753,  754.  "Not  only,  I  have  learned  them  as  Truths." 
as  Mr.   Mill   says,   are  we  liable   to  Gulson,  Philosophy  of  Proof,  §  146. 
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mattering  little,  for  example,  whether  it  be  said  that  "All  men 
are  mortal  "  or  that  "  No  men  are  immortal." 

The  forms  of  syllogisms  as  employed  in  the  law  of  evidence  are 
further  restricted  by  the  fact  that  the  syllogism  is  used  in  this 
connection  upon  the  proof  of  a  fact,  an  expression  of  real  existence 
which  is  to  constitute  its  minor  premise.  It  follows  that  this 
minor  premise  must  necessarily  be  specific.  So  far,  on  the  other 
hand,  as  general  logic  is  concerned,  the  minor  premise  and,  con- 
sequently, the  conclusion  also  may  be  general  propositions  ex- 
pressive of  a  truth  as  universal  or  nearly  so  as  the  major  premise 
itself.  This  cannot  well  be  so  in  the  law  of  evidenoe.  The  ulti- 
mate object  of  proof,  as  distinguished  from  logical  or  legal  reason- 
ing, is  for  the  establishment  of  specific  facts,  existences  in  the 
reality  of  things  ending  with  the  ascertainment  of  certain  res 
gestce  facts  or  specific  portions  of  the  world's  happenings.  It 
necessarily  results  that  the  minor  premise  of  each  syllogism  of 
the  law  of  evidence  is  a  proposition  expressive  of  the  existence  of 
some  specific  relevant  factwm  probans  and  its  conclusion  must 
necessarily  be  an  equally  specific  factwm  probandum.  The  latter 
is,  as  it  were,  a  link  in  a  so-called  "  chain  of  reasoning  "  in  which 
the  ultimate  conclusion  is  the  existence  of  a  res  gestce  or  constituent 
fact. 

The  intricate  moods  and  figures  of  the  syllogism  as  understood 
in  logic  are  therefore  removed  from  the  law  of  evidence  by  the 
specific  nature  of  the  minor  premise.  The  typical  syllogism  of 
the  law  of  evidence  when  afiirmative,  takes  the  form ;  —  All  men 
are  mortal;  Socrates  is  a  man;  (Therefore)  Socrates  is  mortal. 
The  negative  form  of  the  same  syllogism ;  —  'No  men  are  im- 
mortal; Socrates  is  a  man;  (Therefore)  Socrates  is  not  immortal, 
is  evidently  the  same  conclusion ;  — ■  the  phrases  "  is  mortal  "  and 
"  is  not  immortal  "  being  equivalent  expressions.  The  affirmative 
form  may  therefore  be  taken  as  typical  of  the  syllogism  as  com- 
monly employed  in  the  law  of  evidence;  —  the  major  premise 
being,  as  has  been  said,  usually  suppressed. 

§  1728b.  (Incorporation  of  Loffic;  Mental  Operations;  [6] 
Deductive  Reasoning ;  Deduction  implies  the  Syllogism);  Pro- 
bative Force  of  Deduction In  what  consists  the  proving  quality 

of  the  syllogistic  form  of  reasoning?     In  other  words,  how  does 
deduction  in  this  form  of  reasoning  contain  an  element  of  infer- 
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ence,  establishing  the  existence  of  the  unknown  by  the  exhibition 
of  the  known  ?  It  lies  in  the  generalization  contained  in  the  major 
premise,  expressed  or  implied.  On  the  surface  of  the  statement 
given  in  the  last  section,  nothing  of  the  kind  appears.  It  would 
seem  rather  that  we  had,  in  the  conclusion,  merely  a  specific  piece 
of  knowledge  already  included  in  the  more  sweeping  statement  of 
the  major  premise.  If  we  already  know  that  all  men  are  mortal, 
we  would  seem  also  necessarily  to  know  that  Socrates  as  one  within 
the  class  "  all  men  "  of  which  the  attribute  mortality  is  predicated, 
is  also  mortal.  In  what  way  then  have  we  gained  in  knowledge  ? 
These  considerations  have  impressed  excellent  thinkers  with  the 
conviction  that  the  syllogism  adds,  and  can  add,  nothing  to  our 
knowledge. 

To  understand  the  force  in  evidence  of  a  syllogistic  form  of 
reasoning  it  is  essential  to  bear  in  mind  the  distinction  between 
what  is  known  in  logic  as  a  general  and  that  which  is  designated 
as  a  universal  proposition.  Were  the  proposition  "  All  men  are 
mortal "  absolutely  true  in  point  of  fact  and  be  verified  as  such, 
by  demonstration  or  otherwise,  the  criticism  denying  all  probative 
force  to  the  syllogistic  reasoning  would  undoubtedly  be  correct. 
The  proposition,  however,  this  major  premise,  has  not  only  not 
been  shown  to  be  true  but,  in  the  nature  of  things,  this  can  never 
be  done.  The  statement,  it  is  important  to  observe,  applies  not 
only  to  the  past  and  the  present  but,  equally,  to  the  future.  The 
assertion  is  made  that  at  any  time,  however  remote,  and  under 
conditions  however  changed,  any  subject  to  which  the  designation 
"  man  "  can  properly  be  applied  the  attribute  "  mortal  "  may  also 
truly  be  predicated.  Of  this,  in  point  of  fact,  we  can  never  be 
certain.  At  most,  the  fact  may  be  highly  probable.  We  may 
know  that  in  the  past  all  men  have  been  found,  within  certain 
limits  of  age,  to  undergo  the  experience  of  death.  We  infer  from 
an  observed  uniformity,  in  this  case,  that  of  nature,  that  what  has 
been  found  to  be  true  in  case  of  so  many  men  in  the  past  will 
continue  to  be  equally  true  in  the  future.  We  advance  therefore 
with  great  confidence,  the  general  proposition  that  "All  men  are 
mortal."  This  process  of  induction  ^  by  which  this  general  propo- 
sition is  reached  is  necessarily  an  imperfect  *  one  and,  as  will  be 
more  fully  stated  shortly,  can  give  rise  not  to  certainty  but  to  a 
feeling  of  probability,  more  or  less  strong.    It  will  be  sufficient  for 

§  1728b-l.  §  1730.  2.  §  1731. 
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immediate  purposes  to  call  attention  to  the  fact  that  the  same 
infirmity  necessarily  attaches  to  all  general  propositions.  They 
embrace  the  future,  as  well  as  the  present  and  the  truth  of  their 
application  to  any  particular  instance  is  only  probable,  to  a  greater 
or  less  degree.  Hence  it  arises  that  whenever  it  is  asserted  that 
an  attribute  which  is  only  probably  true  of  the  class  as  a  whole  is 
true  of  any  particular  member  of  it  the  element  of  inference  based 
upon  a  previously  recognized  uniformity  is  present.  We  have 
made  an  inference  which  we  may  verify  by  experiment  or  cor- 
roborate by  similar  inferences  drawn  from  other  general  proposi- 
tions. Such  is  the  probative  force  of  deduction  by  the  use  of  the 
syllogism  as  employed  in  the  law  of  evidence. 

Universal  propositions  contrasted.  —  It  will  be  noticed  that  this 
evidentiary  power  of  the  syllogism  is  based  upon  the  fact  that  the 
proposition  stated  as  the  major  premise,  applying  as  it  does  to 
persons  who  can  only  be  partially  enumerated  can  never  be  more 
than  probably  true.*  To  say,  pointing  to  certain  designated, 
though  perhaps  uncounted,  persons  "  These  men  are  happy  "  or 
to  assert  of  one  of  them,  suitably  identified,  "  This  particular  man 
is  happy,"  states  what  in  logic  is  designated  as  a  wniversal 
proposition.  While  neither  of  the  two  latter  propositions  by  any 
means  comprehend  the  whole  of  the  class  —  man  —  to  which  it 
applies,  it  does,  in  either  case,  affirm  the  attribute  "  happy  "  of 
the  whole  of  the  subject.  It  is,  therefore,  a  universal  proposition. 
Where  the  statement  is  a  universal  one,  applying  to  a  designated 
number  of  enumerated  persons  or  things  which  may  be  found  by 
observation  or  other  verification,  to  be  possessed  of  the  attribute 
assigned  *  to  them  by  the  predicate,  an  entirely  different  situation, 

3.  General  propositions  not  of  fact.  concerning  the  whole  or  part  of  a 
—  As  a  fact  must  be  that  which  has  class,  Specific  where  it  is  made  con- 
had  or  at  present  has  existence,  it  cerning  any  number  of  specific  indi- 
follows  that  no  expression  or  propo-  viduals."  Gulson,  Philosophy  of 
sition  of  fact  can  be  a  general  propo-  Proof,  §  60.  "  The  epithet,  '  Particu- 
sition.  For  such  a  statement  relates  •  lar '  would  perhaps  more  accurately 
equally  to  the  future  as  to  the  pres-  describe  this  latter  species  of  propo- 
ent  or  past.  A  future  existence  is  ob-  sition ;  but  unfortunately  logiciaas, 
viously  not  a  fact  and  its  expression  whose  nomenclature  is  often  extreme- 
cannot  be  a  proposition  of  fact.  ly  faulty   and  misleading,  have  per- 

4.  "  Propositions  should,  therefore,  verted  the  epithet  '  particular  '  to  the 
be  distinguished,  not  as  '  General '  purpose  of  denoting  a  species  of 
and  '  Singular '  but  as  ( 1 )  General  proposition  which  would  be  more 
and  (2)  Non-general  or  'Specific".  aptly  described  by  the  word  '  partial' 
General  where  the  assertion  is  made  or  '  incomplete '  —  a  proposition  in 
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from  the  probative  standpoint,  is  presented.  Logicians  are  agreed 
that  all  singular  or  specific  propositions,  i.  e.,  propositions  of  fact, 
are  universal;  i.  e.,  relate  to  the  whole  of  the  subject. 

Either  a  general  or  a  universal  proposition  may  form  the  major 
premise  of  a  syllogism.  It  is,  in  practice,  seldom  that  a  general  or 
universal  proposition  is  introduced  as  a  major  premise  of  the 
syllogism  once  the  "  train  of  reasoning "  is  started ;  and,  it  is 
especially  important  to  observe  that  should  it  happen,  as  it  well 
may,  in  any  subsequent  syllogism,  that  the  major  premise  is,  as 
the  minor  premise  of  a  previous  syllogism,  an  expression  of  the 
existence  of  a  specific  fact,  or,  more  shortly,  is  a  specific  fact,  the 
conclusion  of  that  syllogism  must  be  equally  specific.  In  such  a 
case,  the  minor  premise  stands  related  to  the  major  as  a  mere 
constituent  part  of  the  more  comprehensive  fact  stated  in  the 
major  premise.^     "  The  fact  stated  in  the  conclusion  of  such  a 

general  proposition  in  the  full  and 
proper  sense,  i.  k.,  an  assertion  coq- 
cerning  a  whole  class,  and  relating, 
therefore,  to  the  future  and  the  in- 
finite, or  it  may  be  a  specific  asser- 
tion concerning  a  limited  series  of  in- 
dividual objects,  whch  resemble  each 
other  in  certain  characteristics,  of 
which  the  following  may  serve  as 
an  example:  All  the  boys  at  Eton 
are  under  nineteen  years  of  age. 
George  Holmes  is  a  boy  at  Eton. 
(Therefore)  George  Holmes  is  under 
nineteen."    (Hid.  §   136.) 

5.  "  In  either  case  it  will  be  seen 
that  the  operation  of  the  syllogistic 
process  is  equally  certain  and  infal- 
lible. Granting  that  the  predicate 
is  true  of  all  and  each  of  the  objects 
included  in  the  major  premiss,  and 
granting  also  that  the  subject  of  the 
minor  premiss  is  one  of  these  ob- 
jects, the  conclusion,  that  the  predi- 
cate is  true  of  that  particular  ob- 
ject, is  obviously  irresistible.  But 
since  every  fact,  however  comprehea- 
sive,  is,  theoretically  at  least,  ca- 
pable of  complete  proof  by  percep- 
tion, there  cannot  be  said  to  be  any 
real  inference  where  the  major  pre- 
miss of  a  syllogism  is  specific."  Gul- 
son,  Philosophy  of  Proof,  §  137. 


which  the  assertion  is  made  concern- 
ing a  part  only  of  the  subject,  as  dis- 
tinguished from  the  '  Universal ' 
proposition,  where  the  assertion  is 
made  concerning  the  whole."  {Fbid. 
§  61.)  "In  popular  discourse  'Gen- 
eral '  and  '  Universal '  are  very  near- 
ly synonymous,  and  the  two  words 
are  consequently  extremely  liable  to 
be  understood  in  the  same  sense. 
But  in  logic  they  have  a  totally  dis- 
tinct meaning.  A  universal  proposi- 
tion, as  just  observed,  is  one  in  which 
the  assertion  is  made  concerning  the 
whole  subject;  while  a  general  propo- 
sition is  that  in  which  the  assertion 
is  made  concerning  (the  whole  or 
part  of)  a  class."  (lUd.,  §  62.)  "It 
cannot  be  too  often  repeated  that  a 
General  proposition  is  that  in  which 
the  predication  is  made  concerning  a 
class,  whether  the  whole  or  part  only 
of  that  class  be  intended;  a.  Univer- 
sal proposition,  that  in  which  the  as 
sertion  is  made  concerning  the  whole 
of  the  subject,  whether  that  subject 
denote  a  class,  or  be  the  name  of 
something  specific.  All  singular 
propositions  are  universal.  {Ibid.  § 
134.)  "But  so  far  as  the  mere  logical 
validity  of  a  syllogism  is  concerned, 
the  major  premiss  may  be  either  a 
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syllogism  forms  a  mere  component  part  of  the  more  comprehensive 
fact  stated  or  asserted  in  the  major  premise  and  can  hardly  be 
said,  in  any  proper  sense  to  be  an  inference  from  it."  * 

Specific  propositions.  —  From  a  technical  point  of  view,  the 
suggestion  of  Mr.  Gulson  that  the  term  properly  to  be  applied  to 
that  form  of  proposition  opposed  to  those  which  are  general  is 
not  "  particular "  but  "  specific."  It  would  be  of  special  im- 
portance to  the  law  of  evidence  to  have  a  plain,  unequivocal 
designation  for  a  form  of  proposition  which  should  make  au 
announcement  or  predication  regarding  any  number,  however 
great,  of  ascertained  or  identified  existences,  i.  e.,  facts,  physical 
or  psychological.  Unlike  the  general  proposition  which,  making 
its  assertion  regarding  a  class,  applies  not  only  to  the  past  or 
present  but  also  to  the  future,  however  remote,  such  a  form  of 
proposition  as  that  desired  would  deal  simply  with  identified  facts 
which,  as  Mr.  Gulson  truly  observes,  are  always  specific,  however 
numerous.  By  the  aid  of  so  clear  a  distinction  between  these  two 
forms  of  proposition,  it  would  be  possible  to  say,  without  danger 
of  ambiguity,  that  while  the  element  of  proof  lay  in  the  first,  i.  e., 
the  general  proposition,  convenient  measurement  by  either  logical 
or  legal  standards  was  made  possible  by  means  of  the  second.  It 
would  be  permissible  to  affirm  that,  therefore,  in  case  of  the  first 
class  of  propositions,  the  general,  the  relation  between  the  major 
and  minor  premises  was  one  of  probative  relevancy,  while  in  its 
contrasted  form  of  proposition,  the  relevancy  involved  in  the  rela- 
tion was  constituent.  Unfortunately,  no  single  term  applicable 
to  a  form  of  proposition  exactly  serves  the  needs  of  the  law  of 
evidence  in  this  respect.  Perhaps  the  term  universal  most  nearly 
meets  the  requirement.  "  Universal  "  will  be  employed,  therefore, 
in  the  present  treatise,  for  that  purpose.  To  be  sure,  such  a  use 
imports  into  the  term  "  universal "  a  limitation  to  specific, 
identified  subjects  which  is  by  no  means  in  accordance  with  its 
logical  significance.  The  definition,  moreover,  encounters  the 
obvious  danger  that  while  the  technical  meaning  of  general  and 
universal  is  widely  different,  the  former  embracing  the  whole  of 
a  class,  the  latter  the  whole  of  a  subject,  their  popular  meaning  is 
practically  identical.  In  view,  however,  of  the  limitation  of  evi- 
dence to  actual  existence,  while  the  reasoning  of  proof  involves  the 
uncertainty  implied  in  the  assertions  regarding  the  future,   as 

6.  (Bee  Gulson,  Philosophy  of  Proof,  §  137.) 
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embraced  in  a  general  proposition,  it  has  seemed  wise  to  assume 
these  hazards  and  to  use,  in  case  of  propositions  employed  in  the 
law  of  evidence,  the  term  "  universal "  as  contrasted  with  the 
term  "  general,"  speaking  of  "  universal  propositions  "  as  those 
making  an  assertion  with  regard  to  the  whole  of  an  ascertained, 
identified  and  specific  subject,  however  numerous  may  be  the 
separate  individuals  or  objects  of  which  it  is  composed. 

Probative  and  constitioent  relevancy  contrasted.  —  We  are  now, 
perhaps,  prepared  to  take  an  important  step  in  understanding  the 
diffeience,  so  often  emphasized,  between  probative  and  constituent 
relevancy.  The  relation  between  probative ''  and  constituent  * 
relevancy  is  the  same  as  that  in  which  a  general  or  a  universal 
proposition,  when  employed  as  the  major  premise  of  a  syllogism, 
stand  to  their  respective  minor  premises.  Where  this  major  premise 
is  a  general  proposition  an  element  of  inference,  of  proof,  is  present 
which  necessarily  makes  the  premises  in  combination  probatively 
relevant  to  the  existence  of  the  conclusion.  Where,  however,  a  uni- 
versal proposition  serves  as  a  major  premise,  the  facts  being  fully 
ascertained  or  designated,  e.  g.,  the  res  gestoe  ®  under  which  a  right 
or  liability  is  claimed,  or  the  component  facts  ^^  or  expressions  of 
fact  are  used  to  establish  one  still  more  complex,  no  element  of 
inference  or  proof,  as  Mr.  Gulson  truly  says,  is  present.  The 
minor  premise  declares  merely  the  existence  of  an  attribute  which 
is  already  found  to  be  true  of  the  larger  dass  of  which  the  minor 
premise  may  properly  be  said  to  form  or  constitute  a  part,  i.  e., 
to  which  it  is  constituently  relevant. 

§  1729.  (Incorporation  of  Logic;  Mental  Operations;   [6] 

Deductive  Reasoning) ;  Formation  of  major  Premise The  major 

premise  of  the  deductive  syllogism  is,  as  has  been  seen,  usually  a 
general  proposition  of  experience  known  to  the  tribunal,  as  a 
matter  of  common  knowledge.^     It  is  in  this  general  nature  of 

7.  §  1712.  ference  is  necessary,  exercise  in  real- 

8.  §  1713.  ity  a  powerful  influence  on  the  con- 

9.  §§  6,  47,  2581,  2985,  3024.  elusion,   and,   therefore,   on   the  gen- 

10.  §§  45,  49.  eral  result  of  the  proof,  but  because 
§  1729-1.  §§  694,  753,  754.     "The       the    science    of    Induction    is,    so    to 

study  of  Induction  is  somewhat  re-  speak,  separated  from  evidence  by  the 

mote  from  the  art  of  evidence;   not  intervening      deductive      process      of 

because     the     antecedent     Inductive  Logic.     We  may  always  proceed  from 

operation  does  not,  wherever  an  in-  the  evidentiary  to  the  principal  fact 
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the  proposition  constituting  the  major  premise  that  the  probative 
quality  of  the  syllogism  has  been  found  to  consist.  While  this  is 
in  main  true,  exceptions  frequently  occur.  In  a  particular  case, 
for  example,  the  major  premise  may  be  a  proposition  of  experience 
not  sufficiently  established  in  the  general  opinion  of  the  com- 
munity to  be  assumed  as  true  by  the  court  as  a  matter  of  common 
knowledge.^  Or,  the  general  proposition  may  be  one  established 
by  the  individual  experience  of  a  particular  witness.  In  other 
eases  this  general  proposition  serving  as  a  major  premise  may  be 
a  broad  proposition  of  technical  experience  established  in  a  given 
art,  trade,  business  or  profession,  part  of  a  special  knowledge* 
.  of  skilled  witnesses.  It  is  to  be  observed,  however,  that  into  which- 
ever of  these  classes,  that  of  common  knowledge,  individual  or 
technical  experience,  this  general  proposition  may  chance  to  fall 
in  any  given  case,  it  will,  as  a  rule,  be  found  to  have  been  reached, 
not  by  any  deduction  more  general  than  itself  but  by  an  entirely 
different  process  of  reasoning.  It  is,  on  Hie  contrary,  so  far  as 
not  intuitively  perceived,*  i.  e.,  so  far  as  reasoning  is  relied  upon, 
reached  by  that  species  of  mental  operation  called  induction.  It 
rests  directly  or  remotely  upon  a  large  number  of  individual 
observations,'  the  results  of  which  are  utilized  under  certain  so 
called  canons  of  induction,  to  which  reference  is  hereafter  made.^ 
It  will  be  essential,  therefore,  to  gain  a  fair  conception  of  what 
is  meant  by  it. 

§  1730.  (Incorporation  of  Logic;  Mental  Operations);  (c) 

Inductive  Reasoning.  —  Induction  may  be  defined  as  that  process 
of  reasoning  which  consists  in  combining  less  general  or  even 
individual  facts  into  more  general  propositions,  truths,  or  so- 
called  laws  ^  in  the  natural  world  or  in  the  domain  of  conduct 

by  the  aid  of  the  general  proposition,  3.  §§  870  et  seg. 

without  seeking  to  inquire   into  the  4.  §  1726. 

actual  source  from  which  we  derive  5.  §  1718. 

our  major   premiss;    just  as  an   ar-  6.  §§  3177  et  seq. 

tisan  may  use  his  tools  perfectly  well  §  1730-1.  "The     various     sciences 

without  inquiring  into  the  manner  in  are   occupied,   each  in  its   particular 

which    they    are   made,    or    knowing  field,  with  an  attempt  to  reduce  to 

whence    the    materials    for    making  order  and  unity  facts,  which  at  first 

them    are    procured."      Gulson,    Phi-  sight  appear  to  be  lawless  and  dig- 

losophy  of  Proof,  §  148.  connected."      Creighton,    An    Intro- 

2.  §§  694,  753,  754.  ductory  Logic,  p.  174. 
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and  other  human  affairs.^  In  connection  with  the  law  of  evidence, 
constantly  concerned  with  human  action  and  conduct,  the  play  of 
motive  and  the  like,  induction  is  of  supreme  importance.^  As 
said  by  Mr.  Mill,  "  The  inquirer  or  arguer  must  be  guided  by  his 
own  knowledge  and  sagacity  in  the  choice  of  the  inductions  out 
of  which  he  will  construct  his  argumeot.  But  the  validity  of  the 
argument  when  constructed,  depends  on  principles,  and  must  be 
tried  by  tests  which  are  the  same  for  all  descriptions  of  inquiries, 
whether  the  result  be  to  give  A  an  estate,  or  to  enrich  science  with 
a  new  general  truth."  *  The  only  process  of  reasoning  by  which 
this  may  be  done  is  the  inductive. 

§  1731.  (Incorporation  of  Logic;  Mental  Operations);  Per- 
fect and  imperfect  Induction "  An  Induction,  that  is  an  act  of 

Inductive  reasoning,  is  called  Perfect  when  all  the  possible  cases 
or  instances  to  which  the  conclusion  can  refer,  have  been  examined 
and  enumerated  in  the  premises.  If,  as  usually  happens,  it  is 
impossible  to  examine  all  cases,  since  they  may  occur  at  future 
times  or  in  distant  parts  of  the  earth  or  other  regions  of  the  uni- 
verse, the  Induction  is  called  Imperfect."  ^     "  It  is  obvious  that 

2.  "An  inductive  inference  is  a.  ing  the  general  laws  or  uniformities, 
judgment  about  a  whole  class  of  facta  the  relations  of  cause  and  effect,  or 
based  upon  the  observation  of  indi-  in  short  all  the  general  truths  that 
vidual  cases."  Jones,  Logic  Indue-  may  be  asserted  concerning  the  num- 
tive  and  Deductive,  p.  81.  " '  Indue-  berleas  and  very  diverse  events  that 
tion,  properly  ao  called,  .  .  .  may  take  place  in  the  natural  world 
be  defined  as  a  generalization  from  around  us.  The  greater  part,  if  not, 
experience.  It  consists  in  inferring  as  some  philosophers  think,  the  whole 
from  some  individual  instances  in  of  our  knowledge,  is  ultimately  due 
which  a  phenomenon  is  observed  to  to  inductive  reasoning.  The  mind,  it 
occur,  that  it  occurs  in  all  instances  is  plausibly  said,  is  not  furnished 
of  a  certain  class;  namely,  in  all  with  knowledge  in  the  form  of  geu- 
whioh  resemble  the  former  in  what  eral  propositions  ready  made  and 
are  regarded  as  the  material  circum-  stamped  upon  it,  but  is  endowed  with 
stances.'"  Mill,  Logic,  Bk.  III.,  Ch.  powers  of  observation,  comparison, 
III.,  §  1 ;  Creighton,  An  Introductory  and  reasoning,  which  are  adequate. 
Logic,  p.  340.  "Induction  may  be  when  well  educated  and  exercised,  to 
defined  as  the  operation  of  discov-  procure  knowledge  of  the  world  with- 
ering and  proving  general  proposi-  out  us  and  the  world  within  the 
tions."  Mill,  System  of  Logic,  (8th  human  mind."  Jevons,  Elementary 
ed.),  Bk.  III.,  Ch.  1,  §  2.  Logic,  Chap.  25,  p.  212. 

3.  "It  may  fairly  be  said  that  in-  4.  Mill,  System  of  Logic,  (8th  ed.), 
duction  is  a  much  more  difficult  and  Bk.  Ill,  Ch.  1,  §  2. 

more    important    kind    of    reasoning;  §  1731-1.  Jevons,  Elementary  Logic, 

process  than  Traduction  or  even  De-       Chap.  25,  p.  213. 
duction;  for  it  is  engaged  in  detect- 
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there  is  a  great  difference  between  Perfect  and  Imperfect  Induc- 
tion. The  latter  includes  some  process  by  which  we  are  enabled 
to  make  assertions  concerning  things  that  we  have  never  seen  or 
examined  or  even  known  to  exist.  But  it  must  be  carefully 
remembered  also  that  no  Imperfect  Induction  can  give  a  certain 
conclusion.  It  may  be  highly  probable  or  nearly  certain  that  the 
cases  unexamined  will  resemble  tiiose  which  have  been  examined, 
but  it  can  never  be  certain."  ^ 

Special  importance  of  induction.  —  In  connection  with  legal 
logic,  the  principal  and  most  obvious  importance  of  induction  lies 
in  the  circumstance  that,  by  its  use,  are  created  the  general  proposi- 
tions of  experience  which,  as  has  been  said,^  are  at  the  foundation 
of  deduction  as  commonly  employed  in  the  use  of  evidence  and, 
consequently,  of  syllogistic  reasoning. 

This  circumstance  may,  however,  be  more  conveniently  con- 
sidered in  connection  with  what  may  be  called  the  logic  of  exper- 
ience, with  which  the  law  of  evidence  is  chiefly  concerned  and 
which,  in  practice,  conditions  the  incorporation  of  the  general 
laws  of  logic* 

Relevancy.  —  It  is  merely  to  restate  the  proposition,  elsewhere  ' 
advanced,  to  notice  that  where  the  induction  is  a  complete  one, 
as  where  certain  component  facts  are  stated  in  terms  of  one  more 
compound,  or  where  res  gestoe  of  a  case,  fully  ascertained,  are 
measured  by  a  proposition  of  law,  the  relevancy  of  the  more  simple 
facts  or  expressions  of  fact  to  those  more  complex  is  what  has  been 
called  constituent.^    For  analogous  reasons  as  has  been  seen,  where 

2.  Jevons,  Elementary  Logic,  Chap.  facts  —  or,  as  we  should  generally 
25,  p.  213.  express  it,  different  instances  of  the 

3.  §  1728b.  same  fact.     But  a  process  precisely 

4.  The  perfect  induction  is  repudi-  analogous  to  this  —  we  might  almost 
ated  by  Mr.  Mill  to  whom  an  induo-  say  identical  with  it  —  takes  place 
tion  is  a  method  of  ascertaining  the  where  a  complex  expression  of  fact 
unknown  by  means  of  the  known.  As  is  made  up,  not  of  a  series  of  similar 
a  perfect  induction,  like  a  deduction,  facts,  or  instances  of  the  same  fact, 
adds  nothing  to  our  knowledge,  the  but  of  several  dissimilar  ones,  and 
conclusion  merely  making  explicit  we  establish  the  truth  of  the  more 
that  which  is  already  implicit  in  the  comprehensive  proposition  by  prov- 
premises,  it  is  beyond  Mr.  Mill's  con-  ing  all  and  each  of  its  details.  .  .  . 
ception  of  the  work  of  an  induction.  '  Evidence,'  whether  natural  or  judi- 

5.  §1  1728b,   1732.  cial,  literally  teems  with  examples  of 

6.  §  1713.  "  In  the  case  of  a  so-  this  process.  There  is  scarcely  <v 
called  •  perfect  Induction,'  all  the  single  instance  of  the  proof  of  an 
minor  or  component  facts  are  similar  '  issue '  in  a  trial  at  law  that  does 
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the  induction  is  an  imperfect  one  a  quality  of  probative  relevancy 
exists  between  the  general  proposition  so  created  and  a  specific 
fact  apparently  included  within  its  general  scope. 

§  1732.  (Incorporation  of  Logic;  Mental  Operations;  [c] 
Inductive  Reasoning) ;  Probative  Force  of  Induction.  —  What, 
then,  is  the  probative  force  of  induction  and  in  what  does  it  con- 
sist? Unquestionably,  the  force  is  great  for  induction  most  con- 
spicuously adds  to  human  knowledge.  Yet  it  is  to  be  observed  that 
this  beneficient  result  is  due  entirely  to  the  imperfect  induction 
in  its  creation  of  a  general  proposition.^  The  universal  proposi- 
tion which  may  be  said  to  result  from  a  perfect  induction,  while 
it  may  serve  to  syncopate  the  expression  of  our  knowledge  or  more 
conveniently  to  tabulate  and  arrange  such  knowledge,  has  no 
ability  to  add  to  it.  If,  for  example,  it  be  observed  of  each  of  the 
several  planets  composing  our  solar  system.  Mercury,  Venus,  the 
Earth,  Mars  and  the  like,  that  they  move  about  the  sun  in  an 
elliptical  orbit,  it  may  be  convenient  to  state  a  universal  proposi- 
tion concerning  these  enumerated  objects  by  saying:  "All  the 
planets  of  our  system  move  about  the  sun  in  an  elliptical  orbit" 
Yet  it  is  evident  that  our  knowledge,  though  certain,  is  no  greater 
than  before.  The  element  of  inference  is  lacking.  There  is  no 
proof  of  the  unknown  from  exhibition  of  the  known.  It  being 
assumed  that  we  know  the  fact  predicated  to  be  true  in  each  of 
the  several  instances  we  already  are  aware  of  the  truth  of  the  uni- 
versal proposition  which  has  been  stated. 

Nor  is  the  situation  in  the  least  changed,  with  the  syllogistic 
form  to  be  adopted,  using  a  universal  proposition  as  the  major 
premise.     Thus,  it  is  quite  possible  to  say :    All  the  planets  of  our 

not  exemplify  it.     In  a  case  of  lar-  is  obviously  no  more  real  induction 

ceny,  for  instance,  we  prove  the  whole  than  the  so-called  '  perfect  induction ' 

issue  of  theft  by  establishing  several  of  the   logicians,   from   which   it  dif- 

minor  details  —  as  that  the  accused  fers  only  in  this:   that  in  the  latter 

laid  hands  on  the  stolen  article,  that  case  the  component  facts  or  details, 

he  carried  it  away,  that  it  legally  be-  which   go    to   make   up   the    complex 

longed  to  some  one  else;   the  mental  fact,    bear    no    resemblance    to    each 

fact,    that   the    accused    intenderl    to  other,  and  that  there   appears  to  be 

steal  it,  and  so  on,  which  details  are  no    deductive    process    to    correspond 

not  evidentiary  of,  but  go  to  make  to  the  so-called  inductive  one."     Gul- 

up  the  complex  fact,  or  criminal  act  son.  Philosophy  of  Proof,  §  150. 
of  larceny.    Such  a  process,  however,  §  1732-1.  §  1728b. 
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solar  system  move  around  the  sun  in  elliptical  orbits;  Mercury 
is  one  of  the  planets  of  our  solar  system;  (Therefore)  Mercury 
moves  about  the  sun  in  an  elliptical  orbit.  The  proposition  is 
undoubtedly  true;  but  we  already  knew  it.  Our  knowledge  is 
still  certain ;  but  it  is  no  greater. 

On  the  other  hand,  the  imperfect  induction  resulting  in  a  gen- 
eral proposition  stands  in  quite  a  different  position.  Having 
verified,  by  observation,  experiment  or  otherwise,  that  on  several 
occasions  a  fact  was  seen  to  possess  a  certain  attribute,  an  event 
occurred  in  a  particular  way,  some  relation  of  resemblance  exist- 
ing, we  may  feel  justified  in  asserting  that  what  is  true  upon  the 
several  occasions  under  investigation  is  true,  and  will  be  found 
to  be  so,  upon  all  occasions,  past,  present  or  future.'*  Thus,  for 
example,  having  observed  the  fact  of  death  in  case  of  a  given 
number  of  individuals  we  announce  the  general  proposition :  All 
men  are  mortal.  Having  noticed  that  certain  specified  individuals 
to  whom  a  quality  of  goodness  attached,  were  also  happy,  the  gen- 
eral proposition  might,  by  an  imperfect  induction,  be  asserted 
that:  All  good  men  are  happy.  The  probative  weakness  of  such 
a  conclusion  consists  in  the  fact  that  this  knowledge  largely  rests 
upon  an  inference  based  upon  incomplete  data.  These  apparently 
conflicting  qualities  of  the  inductive  process  are,  in  reality,  the 
diverse  results  of  a  single  circumstance.  Induction  observes  uni- 
formity of  operation  in  the  natural  world  or  in  that  of  human 
conduct  and  it  infers  therefrom  that  what  is  true  in  certain 
observed  instances  will,  by  reason  of  this  uniformity,  continue  to 

2.  "  We  might  call  it  again  the  nates  and  brings  into  relation  differ- 
axiom  of  the  Identity  of  Indiscern-  ent  aspects  of  the  whole  with  which 
ibles,  and  we  can  put  the  thing  in  it  is  dealing."  Creighton,  An  Intro- 
more  simple  language  if  we  say  that  duetory  Logic,  p.  283. 
inference  rests  on  the  principle  that  Eeasoning  by  analogy.  —  "  The 
what  seems  the  same  is  the  same,  and  term  analogy  has  been  used  in  a  good 
can  not  be  made  different  by  any  di-  many  different  senses.  In  its  broad- 
versity,  and  that  so  long  as  an  ideal  est  sense  it  means  any  kind  of  a.  re- 
content  is  identical  no  change  of  con-  semblance.  An  inference  from  an- 
text  can  destroy  its  unity."  Brad-  alogy  is  inference  from  the  resem- 
ley.  The  Principles  of  Logic,  pp.  263,  blance  of  two  cases  in  certain  ob- 
264.  "  Likeness  is  always  a  per-  served  points  to  their  resemblance  in 
ceived  relation  based  upon  a  partial  a  further  particular  which  has  been 
identity."  Bradley,  The  Principles  observed  in  only  one  of  them." 
of  Logic,  p.  262.  "  Judgment,  as  ws  Jones,  Logic  Inductive  and  Dedue- 
have  already  seen,  is  a  single  act  of  tive,  p.  251. 
intelligence,  which  at  once  diacrimi- 
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be  so  in  all  other  oases.^  This  inference  is  embodied  in  the  an- 
nouncement of  a  general  proposition  of  experience,  in  nature  or 
in  human  life.*  Such  inferences  extend  human  knowledge  from 
the  known  to  the  unknown,  constitute  the  probative  quality  of  a 
relevant  fact,  and  indeed,  create  relevancy  itself.^ 

Induction  and  probative  relevancy.  —  But  the  essentially  pro- 
bative consideration  —  whether  the  truth  stated  in  the  general 
proposition  of  the  major  premise  really  applies  to  the  specific  fact 
stated  in  the  minor  premise  —  is  entirely  a  question  as  to  the 
completeness  of  the  induction  by  which  this  major  premise  was 
reached.  It  will  be  noticed,  however,  that  the  element  of  inference 
deducing  the  unknown  from  the  known,  resides  absolutely  in  the 
general  proposition  created  by  induction,  which  acts  as  the  major 
premise  of  the  deductive  syllogism.     The  deduction  which  arises 


3.  "  Inference,  when  traced  to  its 
simple  rudiments,  appears  to  rest  ul- 
timately on  a  belief  in  resemblance 
—  a  belief  in  the  probability  of  com- 
plete resemblance,  wherever  we  ob- 
serve partial  resemblance.  Without 
this  belief  we  can  infer  nothing. 
Thus,  an  object  now  before  me  mani- 
fests the  attributes  of  luminosity, 
redness,  etc.,  or  excites  in  me  the  cor- 
responding sensations.  I  remember 
that  another  object  did  the  like  on 
a  former  occasion,  and  I  am  there- 
fore conscious  that  the  present  ob- 
ject resembles  the  former  one  thus 
far.  I  remember,  further,  that  the 
former  object  gave  me  pain  when  I 
touched  it.  I  therefore  infer  that 
the  present  object  will  be  found  to 
resemble  the  former  one  in  this  last 
respect  also."  Gulson,  Philosophy  o.' 
Proof,  §  142. 

4.  The  methods  of  science,  in  this 
respect,  are  colloquially  stated  Vy 
Huxley:  "The  subject-matter  of  bio- 
logical science  is  different  from  that 
of  other  sciences,  but  the  methods  of 
all  are  identical ;  and  these  methods 
arc:  —  1.  Observation  of  facts  —  in- 
cluding under  this  head  that  artifi- 
cial observation  which  is  called  ex- 
periment.    2.  That  process  of  tying 


up  similar  facts  into  bundles,  tick- 
eted and  ready  for  use,  which  is 
called  comparison  and  classification, 
—  the  results  of  the  process,  the  tick- 
eted bundles,  being  named  general 
propositions.  3.  Deduction,  which 
[brings]  us  from  the  general  propo- 
sition to  facts  again  —  teaches  us,  if 
I  may  say,  to  anticipate  from  the 
ticket  what  is  inside  the  bundle.  And 
finally  —  4.  Verification,  which  is  the 
process  of  ascertaining  whether,  in 
point  of  fact,  our  anticipation  is  a 
correct  one."     Lay  Sermons. 

5.  The  probative  force  of  induction 
naturally  varies  with  the  strength  of 
belief  in  the  persistence  and  invari- 
ability of  the  uniformity  involved, 
thus,  as  is  more  fully  stated  here- 
after, the  proving  power  of  Uniform- 
ity of  Nature  (§§  3150  et  seq.)  is 
much  greater  than  is  that  of  the 
Moral  Uniformity  (§§  3207  et  seq.) 
We  should  be  much  more  readily  jus- 
tified in  inferring  that  the  sun  will 
rise  to-morrow  morning  than  that  A. 
will  do  a  particular  act  on  a  future 
occasion  because  he  is  possessed  of  or 
by  a  certain  trait  of  character  (§| 
3265  et  seq.)  or  even  from  the  fact 
that  he  has  done  similar  acts,  under 
like  circumstances,  in  the  past. 
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when  a  relevant  fact,  proved  by  evidence,  is  added  to  the  syllogism 
as  a  minor  premise  makes  no  addition  to  our  knowledge.  The 
conclusion  merely  states  explicitly  what  was  already  implicit  in 
the  premises.®  In  the  law  of  evidence,  the  specific  fact  proved  as 
a  minor  premise  is  deemed  relevant  simply  because  it  is  assumed 
that  it  falls  within  the  operation  of  the  truth  covered  by  the  gen- 
eral proposition.''  Obviously,  any  logical  infirmity  at  this  point 
attaches  to  all  subsequent  deduction  based  on  it,  and,  consequently, 
to  any  conclusion  reached  under  it.^ 

In  other  words,  probative  relevancy  resides  in  the  relation  be- 
tween the  major  and  minor  premise,  the  conclusion  being,  as  it 
were,  a  mechanical  deduction  devoid  of  probative  force.  Judicial 
evidence,  dealing  with  facts  ^  employs  probative  relevancy  in  the 
category  of  existence,  reality  of  being.  Facts  as  thus  defined  being, 
as  has  been  seen,**  either  physical  or  psychological  it  is  entirely 
appropriate  that  Stephen's  definition  of  logical  or  probative  rele- 
vancy should  be  stated  in  terms  of  causation}^  Observed  uni- 
formity of  succession  between  antecedent  and  consequent,  estab- 


6.  "All  certainty  of  inference  is 
relative  and  hypothetical.  Even  in 
the  syllogism,  the  certainty  of  the 
conclusion  rests  only  on  the  hypothe- 
sis or  assumption  of  certainty  in 
the  premises."  Jevons,  Elementary 
Logic,  Chap.  26,  p.  225. 

7.  An  alleged  eyewitness  gives  a. 
statement  in  court.  It  is  claimed 
that  this  statement  proves  the  ex- 
istence of  the  fact  asserted  in  it. 
The  major  premise  in  such  a.  syllo- 
gism is  that  statements  by  witnesses 
in  the  position  of  the  present  one 
are  true.  Should  the  fact  alleged  oe 
controverted,  claimed  to  be  other- 
wise, the  real  question  is  as  to 
whether  the  statement  which  forms 
the  minor  premise  is  actually  within 
the  scope  of  the  general  proposition 
which  forms  its  major.  If  not,  the 
existence  of  the  fact  asserted  may 
not  be  believed  simply  because  the 
witness  has  stated  it.  It  may  still 
be  true,  however,  that  the  induction 
by  which  the  major  premise  is  formed 
is    sufficiently    strong    to    make    the 


statement  of  the  particular  witness, 
beyond  all  question,  probatively  rele- 
vant. 

8.  "  Where  the  major  premise  is 
certain,  the  conclusion  is  so  also,  but, 
on  the  other  hand,  where  the  major 
is  only  probably  true,  the  conclusion 
is  only  probably  true  likewise.  For 
the  same  uncertainty  that  pervades 
the  major  premise  must  also  neces- 
sarily effect  the  conclusion,  even 
though  that  conclusion  be,  as  in  our 
case  it  always  is,  a  conclusion  ol 
fact.  We  cannot  assert  absolutely^ 
or  without  qualification,  that  '  all 
good  men  are  happy,'  but  only  that 
'  all  good  men  are  probably  happy ;  • 
we  can  only  conclude,  therefore,  that 
Socrates  was  probably  happy.  Thus 
it  comes  to  pass  that  in  every  cslM 
of  real  deduction  the  inference  is  onlj 
a  probable  one."  Gulson,  Philosophy 
of  Proof,  §  138. 

9.  §§4,  38. 

10.  §  43. 

11.  5  1717. 
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lishes,  in  the  category  of  existence,  the  basis  of  the  induction  from 
which  results  the  general  proposition  constituting  the  major  pre- 
mise of  all  proof.  Where  the  fact  to  be  established  in  the  conclu- 
sion is  a  physical  one,  the  uniformity  invoked  is  spoken  of  as  that 
of  nature.^^  Should  the  fact  to  be  proved  be  a  psychological  one, 
the  uniformity  to  be  invoked  is  that  of  the  mental  or  moral, 
metaphysical  or  metapsychical,  uniformity  which,  though  properly 
under  the  operation  of  natural  law  is  not  subject  to  that  of  phys- 
ical nature  and  which,  therefore,  it  has  seemed  convenient  to 
designate  as  Moral  UnifOTmity.^^ 

§  1732a.  (Incorporation  of  Logic;  Mental  Operations;  [c] 
Inductive  Reasoning;  Probative  Force  of  Induction);  Natural 

Uniformity.  —  Unfortunately  it  is  necessary,  in  the  nature  of 
things,  that  the  gain  in  knowledge  stated  in  the  inference,  em- 
bodied in  the  general  proposition,  should  be  great  in  proportion 
as  the  induction  upon  which  it  is  based  is  imperfect^  Where  the 
induction  is  perfect,  embraces  all  the  instances  to  which  the  gen- 
eral proposition  can  be  applied,  our  knowledge  is  not  so  much 
increased  as  tabulated  in  a  more  convenient  form.^  With  the 
imperfect  induction,  however,  arises  the  inference  based  upon  uni- 
formity which  when  made  the  basis  of  a  general  proposition  can 
give  truths  which  are  merely  approximately  accurate  when  applied 
to  new  cases.^    Where  the  basis  of  the  inference  stated  in  the  gen- 

12.  §  3150.  do   for  us  is  to   show  that  what  is 

13.  §§  3207  et  seq.  true  of  a  series  of  things,  is  equally 
§  1732a-l.  §  1731.  true  of  any  one  or  more  of  them.' 
2.  "  We    can    scarcely  be    said    to       Gulson,  Philosophy  of  Proof,  §  138. 

know  at  all,  until  we  become  aware  3.  "  It  is  probable,  in  fact,  that  all 

that  certain  parts  of  our  experience  reasoning   reduces   itself  to   a   single 

are  united,  like  the  links  of  a  chain,  type  —  that  what  is  true  of  one  thing 

one  part  involving  another."    Creigh-  will  be  true  of  another  thinpr.  on  con- 

ton,   An   Introductory  Logic,  p.   198.  dition  of  there  being  an  exact  resem- 

"  We  can  never  know  by  perception,  blance  between  them  in  all  material 

by  '  evidence,'  that  '  all  good  men  are  circumstances."     Jevons,  Elementarv 

happy,'  because  the  assertion  involves  Logic,  Chap.  26,  p.  225.    "  We  alwavs 

the  future  and  the  infinite;   we  can  proceed  upon   the  principle   that   all 

only  assume  it  from  antecedent  facts  knowledge     should     hang     together, 

which  have  been  observed.     In  every  should    be   consistent    and    coherent  -. 

case  of  real  inference,  therefore,  the  that   the   world   is   a    consistent   and 

major  premise  of  the  argument  is  a  coherent  world;  and  that  correct  per- 

general    proposition,    and    the    infer-  ceptions  will  agree  with  each  other 

ence  resides   in  the  general  proposi-  and  with  the  rest  of  our  experience." 

tion  itself,  and  not  in  the  syllogistic  .Tones,  Logic  Inductive  and  Deductive, 

process.     All  that  the  syllogism  can  p.  24. 
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eral  proposition  is  the  observed  uniformity  of  natural  laws,  a  bigh 
degree  of  comprebensiveness  may  well  exist  in  its  truth,*  especially 
where  the  number  of  minor  or  subsidiary  causes  are  few  or  readily 
estimated.  Confidence  in  this  observed  uniformity  of  nature  is 
the  basis  of  induction.  In  the  vast  majority  of  instances,  causa- 
tion ^  rather  than  any  empirical  uniformity  of  co-existence,  how- 
ever invariable,  is  the  element  in  the  uniformity  from  which 
inductive  reasoning  is  satisfactorily  conducted.  "  The  co-existence 
of  gravity  and  inertia  is  an  example  mentioned  by  Bain;  the 
sciences  furnish  innumerable  instances  of  a  like  sort.  Bain  re- 
marks that  '  there  are  very  few  general  laws  of  pure  co-existence ; 
causation  is  singular  in  providing  a  comprehensive  uniformity 
that  may  be  appealed  to  deductively  for  all  cases.  The  uniform- 
ities of  co-existence  (independent  of  causation)  can  be  proved  only 
piecemeal;  each  stands  on  its  own  evidence  of  observation  in 
detail ;  no  one  assists  us  to  prove  another.'  "  ®  Verification,''  by 
experiment  or  otherwise,  may  give  greatly  increased  probative 
force  to  an  act  of  induction. 

§  1732b.  (Incorporation  of  Logic;  Mental  Operations;  [c] 
Inductive  Reasoning;  Probative  Force  of  Induction);  Moral 

TTniformity.  —  Where,  however,  as  most  frequently  happens,  the 

4.  " '  Whatever  be  the  most  proper  nection  between  the  two ;  that  if  the 
mode  of  expressing  it,'  says  Mr.  Mill,  first  does  not  happen,  the  second  can- 
'the  proposition  that  the  course  of  not."  Jones,  logic  Inductive  and 
nature  is  uniform,  is  the  fundamental  Deductive,  p.  82. 

principle,  or  general  axiom  of  Indue-  7.  "  CO'mbined  ar  Complete  Method, 
tion.' "  Gulson,  Philosophy  of  consists  in  the  alternate  use  of  in- 
Proof,  §  140.  duction   and   deduction.      It   may   be 

5.  "  Two  things  stand  in  a  rela-  said  to  have  three  steps,  as  fol- 
tion  of  causal  connection  when  they  lows :  — 

are  so  related  that  one  is  the  uncon-  1.  Direct  Induction. 

ditional  accompaniment  of  the  other ;  2.  Deduction,  or,  as  Mr.  Mill  calls 

the    cause   usually   occurs   or   begins  it,  Ratiocination. 

before  the  effect,  but  there  are  cases  3.  Verification."     Jevons-Hill,  Ele- 

in    which    both    seem    to    begin    to-  ments  of  Logic,  pp.  251,  251.     "  We 

gether."     Jones,  Logic  Inductive  and  can   say  that   an  inductive  inference 

Deductive,  p.  82.  is  completely  verified  when  we  have 

6.  Jones,  Logic  Inductive  and  De-  found  facts  which  are  consistent  with 
ductive,  p.  83.  "  The  notion  of  cause  its  truth  and  inconsistent  with  any 
implies  that  the  relation  of  cause  possible  rival  inference;  or  more 
and  eiTect  not  only  is  invariable,  but  briefly,  when  it  fits  the  facts  and  no 
also  that  it  must  be  so;  that  there  alternative  inference  does."  Jones, 
is  an  unconditional  or  necessary  con-  Logic  Inductive  and  Deductive,  p.  83. 
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general  proposition  relates  to  human  conduct,  physicsal  or  psycho- 
logical, a  very  different  situation  is  presented.  The  induction  in 
such  connections,  is,  in  a  marked  degree  inferential,  it  being 
obviously  impossible  to  examine  all  the  instances,  or  even  any 
considerable  part  of  them  to  which  the  general  proposition  is  made 
to  apply.  So  far  as  such  a  uniformity  in  thinking,  feeling  or 
action  can  fairly  be  predicated,  the  inference  of  application  to 
any  particular  instance  may  well  be  found  to  be  offset,  if  not  nulli- 
fied, or  reversed,  by  the  influence  of  a  large  variety  of  minor  or 
subsidiary  causes  which  cannot  be  anticipated  or  even  known. 
The  actual  influence  of  the  particular  motive  involved  in  the 
inquiry  it  is  usually  impossible  to  estimate  with  any  fair  approx- 
imation to  accuracy.^  In  view  of  the  fact  that  any  infirmity  in 
the  correctness  and  comprehensiveness  of  the  truth  stated  in  the 
general  proposition  of  necessity  affects  the  correctness  of  any  con- 
clusions directly  or  remotely  based  upon  its  use  as  a  major  premise, 
this  fact  is  highly  significant. 

§  1733.  (Incorporation  of  Logic;  Mental  Operations);  (d) 

Inference  from  Experience Having  thus  briefly  considered  cer- 
tain of  the  terms  and  more  familiar  processes  employed  in  the 

§    1732b-l.  "  The   actions   of   indi-  or  sentiments  would  be.    But  the  im- 

viduals  could  not  be  predicated  with  presslons  and  actions  of  human  beings 

scientific  accuracy,  were  It  only  be-  are    not    solely    the    result    of    their 

cause  we   can  not  foresee  the  whole  present  circumstances,  but  the  joint 

of  the  circumstances  in  which  those  result  of  those  circumstances  and  of 

individuals  will  be  placed.     But  fur-  the  characters  of  the  individuals ;  and 

ther,  even  in  any  given  combination  the  agencies  which  determine  human 

of   (present)   circumstances,  no  asser-  character  are  so  numerous  and  diver- 

tion,  which  is  both  precise  and  unl-  slfied    (nothing  which   has   happened 

versally  true,  can  be  made  respecting  to  the  person  throughout  life   being 

the  manner   in  which   human  beings  without  its  portion  of  influence),  that 

will  think,  feel,  or  act.    This  is  not,  in   the  aggregate  they  are  never   in 

however,      because      every      person's  any  two  cases  exactly  similar.     Hence, 

modes  of  thinking,  'feeling,  and  act-  even  if  our  science  of  human  nature 

ing  do  not  depend  on  causes ;  nor  can  were    theoretically    perfect,    that    is, 

we  doubt  that  if,  in  the  case  of  any  if  we  could  calculate   any  character 

Individual,   our   data   could    be   com-  as  we  can  calculate  the  orbit  of  any 

plete,  we  even  now  know  enough  of  planet,  from  given  data;  still,  as  the 

the  ultimate   laws  by  which   mental  data   are   never   all   given,    nor    ever 

phenomena  are  determined,  to  enable  precisely  alike  in  different  cases,  we 

us    in   many    cases    to   predict,   with  could   neither   make   positive    predic- 

tolerable     certainty,     what,     in     the  tions,  nor  lay  down  universal  propo- 

greater  number  of  supposable  combi-  sitions."    Mill,  Logic  (8th  ed.)  bk.  0, 

nations  of  circumstances,  his  conduct  e.  1,  §  2. 
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science  and  art  of  logic,  in  its  more  formal  and  technical  bearing, 
we  are  in  a  position  to  examine,  to  a  limited  extent  sufficient  for 
the  immediate  purpose,  into  the  application  of  certain  of  the 
processes  of  logic,  into  the  tangled  and  complicated  world  of  moral 
conduct  with  which  the  law  of  evidence  is  principally  concerned. 

Deduction.  —  Applied  to  human  affairs,  thought,  feeling  and 
conduct,  the  deductive  method  of  reasoning  presents  but  slight 
direct  variations,  from  the  course  exhibited  in  the  general  field  of 
logic.  In  the  logic  of  experience,  the  major  premise  is,  as  a  rule, 
entirely  familiar  and  undisputed.  It  is  not  proved  or  even,  as  a 
rule,  mentioned.  It  states  an  observed  uniformity  upon  the  un- 
varying nature  of  which  the  entire  probative  force  of  the  syllogism 
depends.  The  regularity  may  be  that  of  natural  law,  —  in  which 
great  or  even  moral  certainty  may  exist ;  or  it  may  be,  as  is  usually 
the  case  in  legal  logic,  that  of  an  observed  sequence  of  antecedent 
and  consequent  in  relation  to  human  thinking,  feeling  or  acting. 
In  the  latter  event,  a  much  lower  degree  of  mental  certitude  is 
usually  attainable.  The  probative  force  of  the  two  kinds  of  uni- 
formity, natural  or  moral,  may  be  united  in  any  given  proportion. 
In  other  words,  the  major  premise  sets  forth  a  varying  or  unvary- 
ing uniformity  according  to  the  nature  of  the  subject  matter  with 
which  the  proposition  deals. 

In  the  process  of  reasoning,  so  far  as  this  is  deductive  and  con- 
fined to  objective  relevancy,^  a  probative  fact,^  factum  probans, 
recognized  by  the  mind  as  being  within  the  scope  of  the  general 
proposition  which  constitutes  the  major  premise  is  established  by 
evidence,  and  thus  forms  the  minor  premise  of  the  syllogism.  The 
deduction  of  logical  reasoning  from  these  two  premises  is  a  con- 
clusion which  establishes,  with  a  more  or  less  probability,  the 
existence  of  a  fojctum  probandum.  It  will  be  observed  that  the 
only  point  at  which  evidence  itself  is  applied  is  the  minor 
premise ;  —  the  major  having  been  tacitly  assumed  as  a  matter 
of  common  knowledge  and  the  conclusion  being  reached  by  an 
act  of  judgment,  i.  e.,  an  inference  which  indeed  was  implicit  in 
the  mental  act  which  recognized  the  relevancy  or  connection  be- 
tween the  fact  offered  in  evidence  as  a  minor  premise  and  the 
general  proposition  of  experience  used  as  a  major.  Such  con- 
tinues to  be  the  fact  in  the  other  stages  of  any  direct  line  of  proof. 
The  conclusion  of  the  former  syllogism,  the  factum  probandum, 
i  1733-1.  !  55.  2.  §  51. 
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which  may  be  some  physical  or  psychological  fact  or  some  less 
specific  proposition  of  experience,  becomes,  in  turn,  the  major 
premise  of  a  new  syllogism.  Evidence  is  received  to  establish  the 
existence  of  a  new  factum  prohans,  resulting  in  the  acceptance  by 
the  mind  of  the  conclusion  that  a  factum  probandum  logically 
nearer  the  proposition  in  issue  may  reasonably  be  taken  to  exist. 
The  process  continues,  at  varying  lengths  of  deduction  until  some 
fact  in  the  res  gestae  *  is  established  as  a  final  factum,  probandum.* 
Inferences  of  fact.  —  To  certain  inferences  of  fact,  such  as  those 
against  change  or  in  favor  of  regularity,  which  are  most  frequently 
met  in  practice  and  which  at  times  form  the  basis  of  administrative 
assimiptions,  some  consideration  has  been  given  in  an  earlier 
chapter.^ 

§  1733a.  (Incorporation  of  Logic;  Mental  Operations;  [d] 
Inference  from  Experience;  Deduction) ;  The  Use  of  Inference. 

—  The  proving  or  probative  power  of  the  deductive  method  is 
thus  seen  to  proceed  by  way  of  the  inference,  employing  some  uni- 
formity, natural  or  moral,  to  the  effect  that  the  probable  truth 
stated  in  the  major  premise  is  true  of  the  particular  instance, 
apparently  within  its  scope,  stated  in  the  minor.^     Such  an  act  of 

3.  §§  6,  47,  2581,  2985,  3024.  forms,  of  course,  the  minor  premise 

4.  At  this  point  the  process  of  of  the  second,  and  the  conclusion  of 
proof  strictly  so-called  ends.  One  the  second  the  minor  premise  of  the 
more  nearly  analogous  to  logical  ar-  third;  and  so  on,  until  the  fact  in 
gument  or  legal  reasoning  takes  its  issue  is  reached."  Gulson,  Philoso- 
place.      "  Every    inference   drawn    in  phy  of  Proof,  480,  §  552. 

the  course  of  a  legal  inquiry  is  ca-  5.  §§  1026  et  seq. 
pable  of  being  exhibited  in  a  syllo-  §  1733a-l.  "  Inference,  then,  re- 
gism,  or  a,  series  of  syllogisms,  the  quires  (1)  that  certain  data  or  pre- 
major  premise  of  which  resides,  as  a  mises  should  be  accepted  as  already 
rule,  in  the  breast  of  the  jury,  or  known;  and  (2)  it  implies  an  in- 
other  judge  of  fact;  being  a  general  sight  into  the  necessary  connection 
proposition,  which  forms  part  of  of  some  new  fact  or  set  of  facts  with 
their  stock  of  general  information;  what  we  already  know."  Creighton, 
while  the  place  of  the  minor  premiss  An  Introductory  Logic,  p.  324.  "  In 
is  occupied  by  the  evidentiary  or  inference  we  advance  from  truth 
relevant  fact  actually  established  by  possessed  to  u  further  truth;  and  the 
evidence,  or  by  a  group  or  combina-  conclusion  would  never  be  reached  at 
tion  of  such  evidentiary  facts;  tho  all  if  it  were  not  for  knowledge  al- 
conclusion  again,  or,  if  a  series  of  ready  attained.  It  is  therefore  de- 
syllogisms  be  necessary,  the  ultimate  pendent  and  in  a  sense  adjectival, 
conclusion,  being  a  fact  in  issue  or  .  .  It  must  convey  some  piece  of 
principal  fact;  in  which  latter  case  information,  and  must  tell  us  some- 
the  conclusion  of  the  first  syllogism  thing  else  than  the  truths  it  depends 
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reasoning  to  a  conclusion  as  to  the  existence  of  the  unknown  from 
proof  of  the  known  may  be  taken  as  an  act  of  inference.^  Infer- 
ence, however,  is  a  property  of  the  human  mind  far  too  trans- 
cendent to  be  limited  to  the  syllogistic  form  of  reasoning  as 
employed  in  the  law  of  evidence  or  even  to  its  employment  in  any 
form  in  that  law.  As  Professor  Thayer  quaintly  puts  it,  "  To 
the  hungry  furnace  of  the  reasoning  faculty,  the  law  of  evidence 
acts  but  as  a  stoker."  ^  As  carried  on  in  the  syllogistic  form  of 
deductive  reasoning  in  which  the  general  proposition  of  experience 
whioh  constitutes  the  major  premise,  and  in  which,  as  is  elsewhere 
(§  1728b)  noted,  the  element  of  inference  is  actually  latent,  the 
process  of  inference  is  one  by  no  means  exclusively  or  even  prin- 
cipally employed  in  connection  with  the  subject  of  judicial  evi- 
dence. Of  mental  operations,  inference  is  the  chief.  "  By  far 
the  greatest  portion  of  our  knowledge,"  says  Mr.  Mill,*  "  whether 
of  general  truths  or  of  particular  facts,  being  avowedly  matter  of 
inference,  nearly  the  whole,  not  only  of  science,  but  of  human 
conduct,  is  amenable  to  the  authority  of  logic.  To  draw  inferences 
has  been  said  to  be  the  great  business  of  life.  Every  one  has  daily, 
hourly,  and  momentary  need  of  ascertaining  facts  which  he  has 
not  directly  observed ;  not  from  any  general  purpose  of  adding  to 
his  stock  of  knowledge,  but  because  the  facts  themselves  are  of 
importance  to  his  interests  or  to  his  occupations.  The  business  of 
the  magistrate,  of  the  military  commander,  of  the  navigator,  of 
the  physician,  of  the  agriculturist,  is  merely  to  judge  of  evidence, 
and  to  act  accordingly.  They  all  have  to  ascertain  certain  facts, 
in  order  that  they  may  afterward  apply  certain  rules,  either 
devised  by  themselves  or  prescribed  for  their  guidance  by  others ; 
and  as  they  do  this  well  or  ill,  so  they  discharge  well  or  ill  the 
duties  of  their  several  callings.  It  is  the  only  occupation  in  which 
the  mind  never  ceases  to  be  engaged;  and  is  the  subject,  not  of 
logic,  but  of  knowledge  in  general."  ^ 

upon."     Bradley,   The   Principles   of  4.  Mill's    Logic.    Intro.    §    5    (8th 

Logic,  p.  226.  Ed.),  21. 

2.  "  The  purpose  of  an  inference  5.  "  In  many  of  the  ordinary  judg- 
is  always  the  same:  namely,  to  ex-  ments  of  everyday  life,  which  are 
hibit  the  relation  and  connection  of  made  without  any  clear  conscious- 
particular  facts  or  events  in  virtue  ness  of  their  grounds,  logical  necea- 
of  some  universal  law  or  principle."  sity  is  implicitly  present  as  an  im- 
Creighton,  An  Introductory  Logic,  p.  mediate  feeling  of  certainty.  In 
173.  cases  of  this  kind,  we  simply  identify 

3.  Thayer,  Prelim.  Treat.  271.  ourselves    with    the    judgment,    and 
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§  1734.  (Incorporation  of  Logic;  Mental  Operations;   [d] 
Inference  from  Experience) ;  Inference  and  Dednction.  —  The 

inference  of  proof,  is  thus  seen  to  be  dependent,  in  the  category 
of  existence,  upon  the  use,  in  a  syllogistic  form,  of  a  general 
proposition  as  a  major  premise.  Where  this  major  premise  is 
universal  or  specific,  proof  of  a  specific  fact  as  a  minor  premise 
in  no  way  increases  our  knowledge.  If,  for  example,  the  fact  be 
established  by  inspection  that  each  of  the  several  books  in  a  par- 
ticular library  is  written  in  the  English  language,  the  induction, 
"  all  the  books  in  this  library  are  in  English,"  is  a  complete  one 
and  the  proposition  itself  a  universal  proposition.  Using  the 
latter  as  the  major  premise  of  a  syllogism  and  the  fact  that  a 
particular  book.  A,  is  in  the  library,  a  specific  fact,  as  a  minor 
premise,  the  conclusion  that  A  is  written  in  English  affords  no 
new  information.  It  is  already  known.  No  reasoning  from  the 
known  to  the  unknown,  no  element  of  proof  or  true  inference, 
exists.  The  deduction  is  a  purely  mechanical  one  and,  however 
useful  in  tabtilating  or  arranging  our  previously  acquired  knowl- 
edge, adds  to  it  no  new  fact.  To  employ  the  words  of  Mr.  Gul- 
son;  —  "  Where  the  major  premise  of  the  syllogism  is  a  general 
proposition,  [it]  may  be  called  a  real  deduction,  or  real  inference, 
as  distinguished  from  the  mere  mechanical  process  that  takes  place 
where  the  major  premise  expresses  a  specific  fact,  and  no  inference 
is  implied  in  the  proposition  itself.  Practically  speaking,  then, 
there  is  this  important  difference  between  a  real  inference  and  a 
mere  mechanical  deduction,  that  in  the  latter  case  the  very  fact  or 
instance  which  forms  the  subject  of  inqfuiry,  the  conclusion  or 
principal  fact,  in  short,  is  not  only  virtually  asserted  in  the  major 
premise,  but  is  really  included  in  it,  and  ascertained  to  be  true,  or 
capable  of  being  so  ascertained;  while  in  the  former,  the  very 
instance  in  question,  though  professedly  asserted  in  the  general 
proposition,  is  not  really  included  in  it,  or  actually  known  to  be 
true,  but  only  assumed  from  a  previous  Induction  to  be  so."  ^ 

feel  that  It  Is  impossible  tliat  it  can  edge  and  practice;  indeed,  in  tlie  ab- 
be false."  Creigliton,  An  Introduc-  sence  of  scientific  laws,  they  are  in- 
tory  Logic,  p.  276.  "As  a  matter  uf  dispensable."  Jones,  Logic  Inductive 
fact,  most  of  the  generalizations  and  Deductive,  p.  213. 
which  we  use  in  everyday  life  are  in-  §  1734-1.  Gulson,  Philosophy  of 
completely  verified ;  they  are  extreme-  Proof,  §  138. 
ly  valuable  as  instruments  of  knowl- 
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§  1735.  (Incorporation  of  Logic;  Mental  Operations);  De- 
duction the  Basis  of  Induction The  relation  between  induction 

and  deduction  goes  further.  Each  real  deduction  or  inference  is 
based  upon  a  major  premise  in  the  form  of  a  general  proposition 
•which  is  itself,  as  has  been  seen,  reached  as  a  matter  of  induction. 
This,  however,  is  by  no  means  all.  Every  act  of  observation  used 
in  the  induction  itself  is  made  effective  by  a  preliminary  deduc- 
tion from  a  general  proposition  still  more  comprehensive  which 
has  been,  in  its  turn,  obtained  by  means  of  a  prior  induction.^ 
Even  the  fundamental  general  proposition  which  is,  in  most  cases, 
the  announcement  of  a  uniformity,  natural  or  moral,  that  what 
is  true  of  certain  things  in  a  class  or  placed  under  a  common 
designation  will  be  found  to  be  true  of  all  of  them,^  is  itself  the 
result  of  a  large  number  of  observed  instances  of  the  application 
of  such  a  rule.^  In  the  average  act  of  induction,  this  major 
proposition  of  uniformity  is  suppressed.  Upon  replacing  it,  the 
average  induction  may  be  made  to  assume  a  syllogistic  form ;  — 


§  1735-1.  "  Judgments  of  analysis 
and  discrimination  are  necessary  to 
separate  out  the  so-called  '  phenom- 
ena '  from  the  mass  or  tangle  of  ex- 
perience in  which  they  were  origin- 
ally given."  Creighton,  An  Introduc- 
tory Logic,  p.   178. 

2.  "  This  is  the  fundamental  prin- 
ciple of  induction.  Having  once  ob- 
tained this  general  proposition  to 
start  from,  we  are  then  enabled  to 
proceed  to  all  other  general  proposi- 
tions by  means  of  an  inductive  and 
deductive  process  —  the  former  con- 
sisting in  collecting  and  marshalling 
a  sufficient  number  of  instances  to 
form  the  minor  premise  of  a  syllo- 
gism; the  function  of  the  latter  be- 
ing to  supply  the  major  premise  or 
general  proposition,  and  draw  the 
conclusion  from  both.  All  other  gen- 
eral propositions  are  merely  a  devel- 
opment of  the  fundamental  principle 
of  induction  —  an  adaptation  of  the 
Law  of  resemblance  to  different  sub- 
ject-matter. And  until  we  have  con- 
structed this  primary  general  propo- 
sition, until  we  have  acquired  this 
belief    in    the    probability   of    resem- 
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blance,  we  cannot  reason  at  all." 
Gulson,  Philosophy  of  Proof,  §  144. 

It  is  to  be  observed  that  the  pro- 
bative quality  which  gives  an  infer- 
ference  from  the  known  to  the  un- 
known in  a  syllogism  based  upon  a 
general  proposition  as  a  major  pre- 
mise, the  proving  force  which  ren- 
ders, in  legal  logic,  the  specific 
minor  an  evidentiary  fact  and  the 
conclusion  a,  principal  one,  resides, 
not  so  much  in  the  major  premise  as 
in  the  incomplete  or  imperfect  induc- 
tion which  has  been  used  to  form  the 
general  proposition  and  that  this  in- 
duction rests,  in  turn,  directly  or  in- 
directly, upon  the  uniformity  of 
nature. 

3.  "Knowledge  of  the  past,  reap- 
pearing in  memory,  bulks  very  large 
in  the  total  of  our  knowledge." 
Jones,  Logic  Inductive  and  Deduc- 
tive, p.  26.  "Whatever  be  the  most 
proper  mode  of  expressing  it,  the 
proposition  that  the  course  of  nature 
is  uniform,  is  the  fundamental  prin- 
ciple, or  general  axiom  of  Induction.'' 
Mill  Logic,  i.  371,  P.  201b.  quoted  in 
Gulson,  Philosophy  of  Proof,  §  138. 
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and  where  the  facts  of  nature  or  conduct  are  numerous  and  com- 
plicated,* as  frequently  happens  in  connection  with  the  proof  of 
disputed  propositions  of  fact  or  the  complicated  theories  or  hy- 
potheses of  an  extended  res  gestw,  it  has  seemed  most  convenient 
to  treat  the  reasoning  required,  so  far  as  logical,  as  constituting 
the  minor  premise  of  a  syllogism  of  which  the  major  is  some 
application  of  the  general  proposition  of  natural  or  moral  uni- 
formity. 

§  1735a.  (Incorporation  of  Logic;  Mental  Operations;  De- 
duction the  Basis  of  Induction) ;  Direct  Evidence The  alterna- 
tion of  induction  and  deduction  is  the  same  in  case  of  direct  or 
circumstantial  evidence;  ^  the  difference  being,  that  in  case  of 
circumstantial  evidence,  additional  terms  in  the  series  are  needed 
before  the  ultimate  facta  probanda  are  reached.  In  a  typical  case 
of  direct  evidence  A.  testifies  as  a  witness  that  he  saw  B.  shoot  C. 
Subjectively,  A.  probably  does  not  understand  that  he  is  reasoning, 
i.  e.,  drawing  an  inference.  Still,  he  is,  in  point  of  fact,  drawing 
an  imperfect  induction.  The  principal  facts  which  constitute  it 
are  as  follows:  —  he  has  observed  B.  point  a  gun  at  C.  within 
shooting  distance,  he  has  seen  a  flash,  heard  a  report,  seen  a  fall. 
His  inference,  from  these  facts,  not  unnaturally  is  that  B.  has 
shot  C.  Or,  instead  of  treating  the  inference  as  an  induction,  it 
seems  equally  permissible  to  regard  it  as  a  syllogism  of  which  the 
major  proposition  is  that  the  circumstances  enumerated  generally 
indicate  a  shooting.  "\Miichever  may  be  the  view  more  properly 
adopted  each  of  the  separate  facts  constituting  the  induction  or, 
if  it  be  preferred,  the  basis  of  the  experience  constituting  the  major 
premise,  is  itself  the  resultant  of  a  similar  induction  or  syllogism, 
and  that  of  still  another,  more  simple,  and  so  on,  until  a  basis  of 
original  sensation  is  reached  so  involved  in  the  mists  of  earliest 
impression  and  deduction  therefrom  as  corrected  by  experiment 
and  other  experience  that  the  steps  of  the  reasoning  have  been 
forgotten,  its  exercise  habitual,  instructive,  subconscious.  The 
final  induction  of  the  witness  is  imperfect  because  all  possible 

4.  "No  matter  how  far   one  go«s  tent,   and   something  like   knowledge 

back  in  the  history  of  consciousness,  resulting."     Creighton,  An  Introduo- 

one  will  always  find,  so  long  as  con-  tory  Logic,  pp.  272,  273. 

sciousness  is  present  at  all,  some  re-  §  1735a-l.  §  15. 
action,  however  feeble,  upon  the  con- 
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causes  have  not  been  exhausted.  B.'s  gun  may  have  contained  no 
dangerous  missile,  while  C.  may  have  had  a  shock  of  paralysis 
caused  by  the  apoplexy.  A.'s  inference,  therefore,  may  have  been 
erroneous  while  his  sense-perception  has  been  entirely  accurate  and 
the  narration  of  it  full  and  trustworthy.  From  the  standpoint 
of  the  tribunal  before  which  the  statement  is  offlered,  the  subjective 
inferences  as  to  knowledge  of  the  witness,  his  trustworthiness  and 
the  like,  rests,  each  upon  a  similar  induction  or  syllogism,  the 
major  premise  of  which  is  general  experience  and  the  minor  some 
fact  introduced  in  evidence  or  observed  by  the  tribunal.  This 
major  premise  is  in  itself  the  conclusion  of  a  prior  syllogism  and 
so  on.  The  subjective  inferences  being  such  as  to  satisfy  the  mind 
of  the  tribunal  an  objective  inference  arises  that  the  fact  is  as 
stated  by  the  witness.  The  major  premise  of  this  inference, 
reached  in  a  similar  manner,  is  the  general  reliability,  shown  by 
experience,  that  witnesses  as  to  whom  the  subjective  inferences 
are  as  in  A.'s  case,  tell  the  truth. 

§  1736.  (Incorporation  of  Logic);  Mental  Certainty.  —  It  may 

be  convenient  to  precede  our  examination  of  the  use  which  the 
court  makes  of  its  administrative  powers  in  determining  what 
facts,  probatively  relevant,  shall  be  received  in  aid  of  the  logical 
faculty  (in  proving  or  measuring)  with  some  slight  consideration 
of  the  effect  which  particular  acts  of  reasoning  are  naturally  cal- 
culated to  produce  in  the  mind.  It  will  be  at  once  found  that 
according  as  the  mental  process  employed  by  it  is  that  of  intuition, 
on  the  one  hand,  or  inductive  and  deductive  reasoning,  on  the 
other,  will  the  degree  of  mental  certainty  produce  in  the  mind 
of  a  tribunal  in  connection  with  proof  of  a  fact  be  found  to  vary. 
Where  the  mental  action  is  intuitive,  the  effect  is  demonstration. 
Inductive  and  deductive  reasoning  can  produce  in  the  mind  of  a 
court  or  jury  only  that  lower  form  of  certainty  properly  classed 
as  moral. 

§   1737.  (Incorporation  of  Logic;  Mental  Certainty);  Tiemon- 

stration As  commonly  employed  in  connection  with  the  law  of 

evidence,  a  demonstration  is  an  act  or  series  of  acts  of  intuitive 
reasoning  which  produce  upon  the  mind  of  a  person  to  be  affected 
an  absolute  certainty  of  mental  conviction. -"^     Wherever  the  mind 

§  1737-1.  "  It  is  called  demonstra-      necessary  for  us  first  to  manipulate 
tion  when,   to   see   the  result,   it  is      the  facts;  when  you  show  within  and 
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by  direct  act  of  consciousness  perceives  the  absolute  and  inevitable 
truth  of  a  proposition  or  the  existence  of  a  fact  the  deductions 
which  by  a  similar  act  of  consciousness  the  mind  makes  from  these 
data  may  fairly  be  said  to  be  reached  by  intuitive  reasoning. 
In  such  a  mental  operation  the  element  of  inference,  if  not  abso- 
lutely non-existent,  is  reduced  to  a  minimum,  becomes  instinctive, 
i.  e.,  fails  to  involve  the  conscious  action  of  the  brain.  ^  That  this 
element  of  inference  should  be  so  largely  eliminated  it  is  necessary 
that  the  major  premise  of  the  syllogism  should  be  a  general  proposi- 
tion -which  is  not  established  as  the  result  of  a  prior  imperfect 
induction.  For  practical  purposes,  it  may  be  said  that  this  result 
is  presented  wherever  the  truth  of  a  general  proposition  or  the 
existence  of  a  fact  is  perceived  by  direct  act  of  consciousness.  In 
other  words  this  may  occur  either  by  the  mental  perception  of  the 
truth  of  a  proposition  or  the  perception  of  the  changes  in  conscious- 
ness which  arise  from  the  apprehension  through  the  senses  of  the 
existence  of  some  physical  object.  The  mind's  perception  of  its 
own  states  of  consciousness  is  at  least  apparently  absolute  in  either 
case.  A  familiar  example  of  the  assent  by  the  mind  to  the  truth 
of  obvious  or  axiomatic  propositions  and  to  the  inevitable  deduc- 
tions which  the  mind  perceives  to  be  implicit  in  these  propositions 
is  furnished  by  geometrical  and  mathematical  reasoning.  The  use 
of  the  faculty  of  intuition  in  perceiving  the  existence  of  physical 
facts  by  direct  acts  of  consciousness  is  most  frequently  found,  so 
far  as  a  judicial  tribunal  is  concerned,  in  cases  where  it  perceives, 
sees,  hears  or  otherwise  exercises  its  own  faculties  upon  physical 
objects   submitted  to   its   inspection.^      As   has   been  heretofore 

by  virtue  of  a  preparation  you  are  seems    to   imply    steps    or    stages    in 

said    to    demonstrate.      But    if    the  thinking  —  a   passage  of  the  mind 

preparation    experiments    outwardly,  from  one  fact  to  another."     Creigh- 

if  it  alters  and  arranges  the  external  ton,  An  Introductory  Logic,  pp.  318, 

facts,  then  the  demonstration  is  not  319. 

an  inference.     It  is  inference  where  3.  Other     meanings     of     term.  

the   preparation   is   ideal,   where   the  "Demonstration    in   logic   is   not   to- 

rearrangement  which  displays  the  un-  tally    different    from    demonstration 

known   fact   is   an   operation   in   our  elsewhere;  proof  is  only  one  kind  of 

heads.     To  see  and,  if  it  pleases  us,  demonstration.       Logicians     however 

also  to   show  a  new  relation  of  ele-  seem   generally   not   to    be   aware   i.f 

ments    in    a    logical    construction    is  this  fact.     When  the  mathematician 

demonstration  in  the  sense  of  reason-  "  demonstrates "     a     conclusion     the 

ing."      Bradley,     The    Principles    .i*  logician  feels  uneasy,  though  he  can 

Logic,  p.  236.  not     deny     that     the     conclusion     is 

2.  "  Inference,   on  the  other  hand,  proved.     But  uneasiness  becomes  pro- 
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observed,*  where  the  relevancy  invoked  is  constituent,  the  mental 
faculty  employed  is  that  of  intuition,  by  means  of  observation, 
impressing  the  mind  with  the  force  of  demonstration.^ 

Errors  of  observation.  —  It  by  no  means  follows  that  because 
the  action  of  the  mind  upon  sense-perception  is  intuitive,  that  the 
conclusion  to  which  the  mind  is  led  by  observation  is  necessarily 
correct.  However  fully  the  awaredness  of  the  mind  of  its  content 
may  be  a  demonstration,  the  content  itself  may  fall  far  short  of 
strict  correspondence  with  reality.  That  error  lurks  in  the  most 
intuitive  reactions  from  perception  is  a  commonplace.  This,  for 
example,  is  true  of  our  inferences  as  to  the  time  to  which  our 
observation  relates.  We  are  apparently  unable  through  the  limita- 
tions imposed  by  the  inert  quality  of  our  physical  environment 
to  react  to  a  sensation  immediately  upon  its  occurrence  or  to  cease 
reacting  at  once  when  the  stimulus  has  ceased  to  operate.®  This 
peculiarity  in  the  action  of  sense-perception  assists  to  make  it  diffi- 
cult for  the  mind  to  be  quite  certain  as  to  the  exact  order  of  time 
in  which  it  receives  sense-perceptions  arriving  in  quick  succession. 

that   of   principal    and   evidentiary." 
GulBOn,  Philosophy  of  Proof,  §  126. 

8.  "  There  is  one  sort  of  perception 
which  is  always  inaccurate,  that  cf 
the  time  at  which  an  event  occurs; 
a  flash  of  lightning  is  seen  a  fraction 
of  a  second  after  the  light  reaches 
our  eyes;  a  sound  is  not  heard  in  the 
instant  at  which  it  reaches  our  ears. 
The  reason  is  this :  a  thing  cannot 
be  perceived  until  the  nerve  current 
which  it  sets  up  in  our  sense-organ 
has  passed  along  through  the  nerves 
to  the  brain;  this  takes  time,  and  in 
some  cases,  as  in  astronomy,  the  er- 
rors which  arise  from  this  source 
may  be  very  important."  "Again, 
we  often  tend  to  perceive  an  event 
for  a  moment  after  it  has  ceased, 
since  the  nervous  system  continues  to 
reverberate,  as  it  were,  after  the  orig- 
inal cause  of  its  activity  has  ceased 
to  act.  Hence,  the  flash  or  sound 
seems  to  be  present  after  it  has  really 
passed.  This  is  seen  in  our  inability 
to  distinguish  the  spokes  of  a  rapidly 
revolving  wheel  or  the  successive  vi- 
brations of  a  tone,  or  single  views  in 


test  and  open  renunciation  when  he 
attends  at  the  "  demonstrations  "  of 
the  anatomist.  He  shudders  inter- 
nally at  the  blasphemous  assertion 
that  "  this  which  I  hold  in  my  hand  " 
is  "  demonstrated."  But  his  trials 
are  not  over;  the  illiterate  lecturer 
on  cookery  overwhelms  him  by  pub- 
licly announcing  the  "  demonstra- 
tion "  of  an  omelette  to  the  eyes  of 
females.  But  I  think  the  logician 
has  no  real  cause  of  quarrel  even 
with  the  cook.  For  demonstration 
is  merely  pointing  out  or  showing; 
and  if  the  conclusion  of  an  inference 
is  seen  and  thus  may  be  shown,  bO 
also  may  a,  nerve  or  again  an  ome- 
lette. It  is  useless  to  deny  this,  and 
the  task  of  the  logician  is  to  distin- 
guish inference  from  other  kinds  of 
demonstration.''  Bradley,  The  Prin- 
ciples of  Logic,  pp.  235,  236. 

4.  §  1713. 

5.  "  It  appears  to  me,  that  all 
eases  of  demonstration  or  necessary 
inference  are  more  properly  to  be 
referred  to  the  relationship  of  com- 
pound and  component  fact,  than  to 
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"  Mistakes  as  to  the  order  of  events  are  very  easy  in  some  circum- 
stances; if  two  events,  one  in  the  field  of  sight  and  the  other  in 
that  of  sound,  occur  very  nearly  at  the  same  time,  this  often 
happens.  Lack  of  training  in  observing  events  of  a  given  kind 
may  make  correct  perception  impossible;  the  use  of  the  micro- 
scope, finding  and  following  a  trail  in  the  woods,  seeing  distant 
objects  at  sea  or  on  the  plains,  distinguisHng  flavors,  colors,  etc., 
are  examples."  ''  We  are  very  apt,  moreover,  to  see  that  which  we 
expect  to  see  ^  or  are  in  the  habit  of  seeing. 

Effect  of  subjective  conditions.  —  The  effect  of  a  sense-percep- 
tion, moreover,  is  largely  conditioned  by  subjective  conditions  of 
the  mind  itself  at  the  time  when  the  message  arrives  and  especially 
to  the  degree  and  nature  of  the  attention  which  can  be  given  to  the 
new  comer.  "Abnormal  psychological  conditions,  such  as  nervous 
excitement,  those  produced  by  drugs,  etc.,  modify  the  keenness  and 
accuracy  of  perceptions,  sometimes  for  the  better  and  sometimes 
for  the  worse."  * 

Testing  observation.  —  "  It  can  almost  be  said  that  every  obser- 
vation should  be  held  in  suspicion  until  tested.  The  test  would 
consist  in  finding  out  whether  it  agreed  with  other  observations 
of  the  same  fact  or  of  similar  facts  made  by  ourselves  or  others, 
whether  it  was  in  agreement  with  the  laws  of  the  field  in  which 
it  was  found,  witb  the  laws  of  Nature  generally,  and  so  on."  ^^ 

It  should  be  observed  that,  in  respect  to  admissibility,  as 
distinguished  from  weight,  no  precedence  is  given  to  the  results 
arrived  at  by  the  use  of  one  of  the  senses  when  compared  to  those 
transmitted  to  tbe  mind  by  another.  There  is  no  primary  grade  of 
sense-impressions.  Thus,  the  fact  that  a  witness  heard  a  door 
close  is  quite  as  competent  as  that  he  saw  it  do  so.^^ 

moving  pictures ;  in  all  these  the  sue-  "'  proof-reader's  "    illusion    illustrates 

ceeding  event  begins  before  we  iave  one  of  these;  in  reading,  the  context 

ceased  to  perceive  the  one  before  it."  often  suggests  a,  certain  word  and  we 

Jones,   Logic    Inductive   and   Deduc-  see  that  word  and  overlook  mistakes 

tive,  p.  20.  in  spelling."     Jones,  Logic  Inductive 

7.  Jones,  Logic  Inductive  and  De-  and  Deductive,  p.  21. 

ductive,  p.  22.  9.  Jones,  Logic  Inductive  and  De- 

8.  "  There    is   also    a   tendency    to       ductive,  p.  22. 

perceive  what  we  expect  or  wish  or  10.  Jones,  Logic  Inductive  and  De- 
hope  or  fear,  or  what  has  been,  re-  ductive,  p.  23,  24. 
cently  or  habitually  in  the  mind,  or  11.  State   v.   Baker,    (Iowa    1910) 
that  which  has  been  vividly  perceived  126  N.  W.  1120. 
or  imagined.    What  is  known  as  the 


2279  Geometry  deals  with  Assumptions.  §  1738 

§  1738.  (Incorporation  of  Logic;  Mental  Certainty;  Demon= 
stration);    Geometrical    and    other    hypothetical    Reasoning.  — 

Prominent  among  instances  where  the  major  premise  of  a  syllog- 
ism is  a  general  proposition  based  upon  no  prior  induction  but 
perceived  to  be  true  by  the  direct  act  of  consciousness  are  the 
axioms  of  geometry,  arithmetic,  or  other,  so  called,  exact  sciences. 
The  intuitive  deductions  from  these  axiomatic  general  propositions 
acquire  the  force  of  a  demonstration  and  create  absolute  certainty 
in  the  mind.  The  same  result  follows  in  other  geometrical  demon- 
strations, where  the  mental  powers  are  occupied  not  so  much  with 
the  reality  of  things  as  with  certain  relations  which  they  sustain 
to  each  other  and  the  consequences  which  the  mind  intuitively 
perceives  will  follow  or  be  deduced  from  these  relations.  When, 
for  example,  it  is  asserted  of  a  particular  triangle,  said  to  be 
isosceles,  that  the  angles  at  its  base  are  equal  to  each  other,  and 
this  proposition  is  intuitively  perceived  from  the  existence  of  more 
general  truths  similarly  recognized,  it  is  not  to  be  doubted  either 
that  the  proposition  is  a  general  one  or  that  it  is  not  reached  by 
means  of  any  prior  induction  of  which  the  mind  is  conscious. 
No  one  imagines  that  a  number  of  isosceles  triangles  have  been  at 
any  time  measured,  as  to  these  angles,  or  that  the  result  of  these 
observations  has  been  stated  in  this  general  proposition.  JSTor 
does  the  mind  find  any  hesitancy  in  declaring  that  the  proposition 
will  be  found  true  of  all  isosceles  triangles,  whatever  the  length  of 
the  sides  or  the  size  of  the  subtended  angles.  It  is  necessary  only 
that  the  triangle  should  be  isosceles,  i.  e.,  have  sides  of  equal 
length.  Should  it  occur,  in  any  particular  case  upon  examination 
that  the  angles  at  the  base  of  any  particular  triangle  were  not 
equal,  it  would  merely  prove  that  the  triangle  was  not  isosceles. 
In  other  words,  the  equality  of  subtended  angles  is  a  mere  prop- 
erty of  the  relation  of  equality  of  sides  in  a  triangle.  It  is  in 
fact,  part  of  the  definition,  as  it  were,  of  an  isosceles  triangle. 

Harmony  with  assumptions.  —  It  is  apparently  to  state  the  same 
thought  in  slightly  different  language  to  say  that  the  definitions  of 
geometry  are  in  fact,  hypotheses  precisely  corresponding  to  noth- 
ing objectively  existent  in  nature ;  '^  —  or,  perhaps,  more  properly, 

§  1738-1.  "The  major  premise  un-  pliea.' "     Jones,  Logic  Inductive  aiid 

derlying  demonstration  by  means  of  Deductive,  p.   168.     "  There  exist  no 

figures  is  this:    'The  present  figure  real    things    exactly    conformable    to 

is  an  adequate  representative  of  all  the  definitions.    There  exist  no  points 

figures  to  which  the  present  proof  ap-  without  magnitude;  no  lines  without 
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as  Mr.  Mill  elsewhere  says,^  "  the  premises  of  geometry  are  not 
definitions,  but  assumptions  of  the  real  existence  of  things  corre- 
sponding to  those  definitions."  The  peculiar  exactness  of  geome- 
try is  an  instance  merely  of  a  consistency  and  precision  in 
unfolding  truths  which  lie  latent  in  the  definitions  themselves. 
These  being  accepted,  mental  assent  is  accorded  to  the  truths 
deduced  from  these  hypotheses  and  so  clear  is  the  harmonious 
relation  between  the  definitions  and  general  propositions  with 
those  stated  in  the  deduction,  that  absolute  certainty  is  created  in 
the  mind.  "  The  opinion  of  Dugald  Stewart,"  says  Mr.  Mill,' 
"  respecting  the  foundations  of  geometry,  is,  I  conceive,  sub- 
stantially correct;  that  it  is  built  on  hypotheses;  that  it  owes  to 
this  alone  the  peculiar  certainty  supposed  to  distinguish  it;  and 
that  in  any  science  whatever,  by  reasoning  from  a  set  of  hypo- 
theses, we  may  obtain  a  body  of  conclusions  as  certain  as  those  of 
geometry,  that  is,  as  strictly  in  acordance  with  the  hypotheses, 
and  as  irresistibly  compelling  assent,  on  condition  that  those 
hypotheses  are  true."  The  demonstration  in  the  mind  is  not,  how- 
ever, so  much  objective  as  subjective ;  —  the  harmony,  in  a  mental 
world,  between  subjects  of  its  own  creation.*  "  For  which  reason," 
comments  Mr.  Gulson,®  "  it  appears  to  me,  that  all  cases  of 
demonstration  or  necessary  inference  are  more  properly  to  be  re- 
ferred to  the  relationship  of  compound  and  component  fact,  than 
to  that  of  principal  and  evidentiary." 

§  1738a.  (Incorporation  of  Logic;  Mental  Certainty;  Dent' 
onstration;  Geometrical  and  other  Iiypothetical  Reasoning); 

Probative  Eeasoning  contrasted Proof,  which  implies  inference 

and  consequent  liability  to  error  is  entirely  apart  from  such  an 

breadth,   nor   perfectly  straight;    no  course,  the  derivative  truths  of  every 

circles   with    all    their   radii    exactly  deductive  science  must  stand  to  tho 

equal,    nor    squares    with    all    their  inductions,  or  assumptions,  on  which 

angles  perfectly  right."     Mill,  Logic,  the    science   is   founded,    and    which, 

(8th  ed.)  bk.  2,  c.  V,  §  1.  whether   true   or   untrue,   certain   or 

2.  Logic  (8th  ed.)  bk.  2,  c.  V,  §  2.  doubtful   in    themselves,    are    always 

3.  Logic   (8th  ed.)  bk.  2,  c.  V,  §  1.  supposed  certain  for  the  purposes  of 

4.  "The  only  sense  in  which  ne-  the  particular  science.  And  there- 
cessity  can  be  ascribed  to  the  conclu-  fore  the  conclusions  of  all  deductive 
sions  of  any  scientific  investigation,  sciences  were  said  by  the  ancients  to 
is  that  of  legitimately  following  from  be  necessary  propositions."  Mill, 
some  assumption,  which,  by  the  con-  Logic,  (8th  ed.)  bk.  2,  c.  V,  §  1. 
ditions  of  the  inquiry,  is  not  to  be  5.  Philosophy  of  Proof,  §  126. 
questioned.       In     this     relation,     of 
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intuitive  perception  of  the  relation  of  mental  concepts  of  form 
and  the  like,  to  the  subsequent  truths  which  they  demonstrate. 
Proof  is  concerned  with  the  reality,  the  existence,  of  facts.  Con- 
stant reference  to  a  uniformity,  more  or  less  unvarying,  in  the 
natural  world  or  that  of  mind  is  constantly  implied  in  its 
processes.  Thus  let  it  be  said  of  any  specific  form  of  matter,  this 
particular  triangle  is  isosceles;  therefore  the  angles  subtended  by 
its  sides  are  equal,  the  minor  premise  of  a  deductive  syllogism  is 
proposed.  But  no  intuitive  recognition  of  its  truth  follows  the 
making  of  such  a  statement.  It  is  perceived  that  here  is  an  asser- 
tion of  fact.  A  real  existence  —  part  of  the  objective  reality  of 
things  —  has  been  declared  to  exist.  The  test  of  nature  is  in- 
voked; and  the  fact  must  be  proved.  Measurements,  impossible 
of  absolute  accuracy  should  be  applied.  The  subjective  inac- 
curacies of  observers  and  witnesses  are  involved,  and  while  a  high 
degree  of  certainty  may  be  attainable,  absolute  conviction  is,  of 
necessity,  beyond  reach.  Yet  the  mind  instantly  accepts  the  con- 
clusion, without  shadow  of  question,  that  if  the  particular  triangle 
he  isosceles  the  angles  at  its  base  are  equal.  The  difference  lies 
in  the  fact  that  in  case  of  the  demonstration  we  are  dealing,  as  in 
the  relation  of  a  res  gestcB  to  a  constituent  fact,  with  concepts  of 
the  mind  itself  which  is  arranging,  as  it  were,  its  own  contents  in 
such  a  manner  as  to  simplify  or  compound  them;  while  in  the 
second  case,  we  are  dealing,  as  in  the  relation  between  an  evi- 
dentiary fact  and  one  in  the  res  gestoe  with  a  uniformity  of  nature, 
of  objective  reality,  which,  though  in  general  reliable,  is  not,  in 
all  cases,  invariable,  but  leaves  an  opportunity  for  error. 

§  1739.  (Incorporation  ot  Logic;  Mental  Certainty;  Demon- 
stration) ;  Intuitive  Perception  by  the  Tribunal.  —  While  the  gen- 
eral consideration  of  the  use  by  a  judicial  tribunal  of  its  own 
sense-perception  for  the  acquiring  of  relevant  facts  falls  outside  the 
contemplated  scope  of  the  present  treatise,-'  it  would  seem  appro- 
priate to  observe  at  this  place  that  the  perception  by  the  court,  as 
would  be  the  case  with  any  other  percipient  witness,  of  a  physical 
or  psychological  fact,  being  the  result  of  a  direct  act  of  conscious- 
ness, is  intuitive  in  its  nature.  It  follows,  as  is  elsewhere  said,^ 
that  facts  directly  observed  by  the  court  do  not  constitute  proof, 

§   1739-1.  Best  on  Ev.    (Chamber-  2.  §  1709. 

layne's  3rd  ed.),  p.  196. 
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is  not  a  result  of  reasoning,  and  the  employment  of  its  own  per- 
ceptive faculties  is  not,  strictly  speaking,  the  emplojTnent  of  a 
medium  of  evidence.  In  the  observations  —  the  original  sense  — ■ 
impressions  or,  if  the  expression  be  preferred,  the  changes  in 
consciousness  caused  by  these,  lies  no  recognized  element  of  infer- 
ence. At  most  the  admixture  is  slight  and  undistinguishable. 
There  is,  therefore,  no  act  of  judgment  or  reasoning.  True  reason- 
ing, the  use  of  inference  may  speedily,  if  not  immediately  super- 
vene upon  sense-perception.  The  mind  of  the  tribunal  may  at 
once  seek  to  infer  facts  from  the  original  sensation.^  The  recog- 
nition, perception  and  mental  naming  of  any  physical  object,  or 
mental  state  v?hich  gives  rise  to  these  changes  in  consciousness  may 
be  regarded  as  an  inference  — ■  the  exercise  of  the  reasoning  fac- 
ulty. The  extent  to  which  this  is  true,  in  any  given  case,  will  be 
more  conveniently  considered  in  connection  with  the  permissible 
use  of  reasoning  by  witnesses.^  It  will,  perhaps,  be  sufficient  in 
this  connection  to  note  the  circumstance  that  while  inference, 
chance  for  error  and  consequent  limitation  in  mental  certitude  to 
moral  certainty,  may  attend  subsequent  and  immediately  succeed- 
ing stages  of  the  process  of  direct  perception  by  the  court,  still, 
the  direct  and  original  presentment  of  the  senses  to  the  mind  of  a 

3.  "  It  requires  a  certain  amount  ence  of  material  objects  has  been  re- 
of  thinking  in  order  to  get  a  fact  ^t  garded  by  many  philosophers  as  a 
all.  Facts  do  not  pass  over  ready-  part  of  our  intuitive  knowledge, 
made  into  the  mind.  Simply  to  stare  My  own  reflections,  however,  have  led 
at  things  does  not  give  us  knowledge;  me  to  a  directly  opposite  conclusion, 
unless  our  mind  reacts,  judges.  They  have,  in  short,  tended  to  con- 
thinks,  we  are  not  a  bit  the  wiser  vince  me  that,  though  the  perception, 
for  staring.  To  observe  well,  it  is  or  sensation  itself  is  intuitive,  the 
necessary  to  be  more  or  less  definitely  belief  in  the  presence  of  something 
conscious  of  what  one  is  looking  for,  external,  to  account  for  it,  is  a  mat- 
to  direct  one's  attention  towards  ter  of  judgment  and  reasoning.  The 
some  particular  field  or  object;  and  reason  why  we  ascribe  our  sensa- 
to  do  this  implies  selection  among  tions  to  the  presence  of  external  ob- 
the  multitude  of  impressions  and  ob-  jects,  and  call  them  perceptions,  is 
jects  of  which  we  are  conscious."  twofold.  First,  because  perceptions 
Creighton,  An  Introductory  Logic,  p.  unlike  mere  mental  feelings,  occur  ac- 
178.  cording  to  a  fixed  law.     Secondly,  be- 

"  When   we   ascribe   our   sensations  cause  they  occur  equally  to  all  senti- 

to   the   presence   or   agency   of   some-  ent    beings    who    are    in    the    same 

thing   external   to   ourselves,   we   are  situation  for  observing  the  objects  in 

said  to  '  perceive  '  that  something  ex-  question.''       Gulson,     Philosophy     of 

ternal,    which    we    call,    in    general  Proof,  §  34. 
terms,    a    'Body'    or    material    suh-  4.  §  1797. 

stances.     Our  conviction  of  the  exist- 
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tribunal,  as  to  that  of  a  witness,®  is  aecomplislied  by  tbe  faculty 
of  intuition,  in  a  direct  act  of  consciousness  the  results  of  which 
are  carried  to  the  mind  by  a  demonstration  and  are,  therefore, 
accepted  by  it  as  absolutely  certain  and  dependable.  It  is  in  this 
sense  that  "  seeing  is  believing;  "  and,  the  question  being  as  to  the 
subjective  mental  attitude  of  the  tribunal,  the  fact  that  sight,  and, 
in  a  still  greater  degree,  the  other  senses,  are  not  worthy  of  the 
credit  accorded,  is  not  material  in  this  connection. 

Experiment.  —  A  special  form  of  intuition  or  perception  by 
the  court,  is  experiment  in  the  presence  of  the  tribunal.®  This 
may  be  permitted  by  the  judge  in  the  exercise  of  his  administrative 
function.'^  Such  an  experiment  may  be  simple,  as  where  a  man 
"  demonstrates"  as  it  is  said,  his  ability  to  lift  a  certain  weight 
by  lifting  it  in  the  presence  of  the  court.  The  subject  matter  of 
the  experiment  may,  however,  be  much  more  complex.  For  ex- 
ample, the  tribunal  may  be  called  upon  to  witness  the  demonstra- 
tion of  the  existence  of  some  natural  law,  in  a  particular  branch 
of  science,  physics,  chemistry  or  the  like. 

§  1740.  (Incorporation  of  Logic;  Mental  Certainty) ;  Moral 

Certainty.  —  "  Judicial  proof  never  amounts  to  demonstration.  It 
reaches  no  closer  approximation  to  truth  than  a  moral  probability. 
It  is  seldom,  indeed,  that  facts  which  are  disputed  in  a  court  of 
justice  can  be  adjudicated  to  an  absolute  certainty  or  demonstrated 
in  a  mathematical  way."  ^  "  'No  mere  Imperfect  Induction  can 
give  certain  knowledge;  all  inference  proceeds  upon  the  assump- 
tion that  new  instances  will  exactly  resemble  old  ones  in  all 
material  circumstances."  ^  The  logic  of  experience,*  is  the  logic 
of  prohahility,  more  or  less  great.  In  this  connection  to  prove,  is 
merely  to  render  probable.*    Obviously,  the  probability  is  greater 

5.  §§  1800  et  seq.  of    evidentiary    facts,     properly     so 

6.  "  To  bring  about  an  event  for  called,  can  never  be  more  than  highly 
the  sake  of  observing  it  is  to  expeii-  probable."  Gulson,  Philosophy  of 
ment."     Jones,   Logic  Inductive   and  Proof,  §  156. 

Deductive,  p.  24.  2.  Jevons,    Elementary    Logis,    ch. 

7.  §§  174  et  seq.     In  this  a  larger       26,  p.  225. 

element  of  inference  is   apt  to  take  3.  Stephen's   "  Common   Course   of 

place  than  occurs   in  the   immediate  Events,"    Digest,    Law    of    Evidence, 

perception  of  a  familiar  object.  3rd  ed.,  pt.  I,  ch.  I,  art.  I. 

§  1740-1.  Russell's  "  Philosophy  of  4.  "  Since   the   general   proposition 

Myth,"  L.  P.  V.  171,  p.   727.     "The  in  the  major  premise  can  be,  at  best, 

conclusion   dravrn   from   any  number  no  more  than  highly  probable,  so  the 
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in  proportion  as  the  experience  is  wide  spread  and  uniform ;  less, 
as  the  experience  is  limited  and  variable.  An  experience  which 
all  men  have  had,  as  the  observation  of  the  rising  of  the  sun,  where 
the  uniformity  is  that  of  a  natural  law  plainly  leads  the  mind  to 
a  great  certainty  in  its  continuance.  Experience  confined  to  a  few 
perspns  as  to  what  certain  men  have  done  under  circumstances 
w^ere  conduct  might  well  be  so  affected  by  character,  training, 
physical  condition  or  even  bare  momentary  impulse,  would  evi- 
dently produce  a  far  lower  degree  of  certainty.  Thus,  so  fickle, 
variable  and  inconstant  are  the  workings  of  the  mind  and  emo- 
tional nature  in  different  individuals  or  even  in  the  same  indi- 
vidual at  different  times  that  little  probability  of  guilt  could  be 
drawn  from  the  fact  that  one  charged  with  dishonorable  conduct 
by  a  stranger  or  a  person  for  whose  opinion  he  attached  little 
value,  failed  to  deny  it.  A  consideration,  however,  of  the  pro- 
bative effect  of  any  particular  inference  standing  alone  gives 
an  entirely  misleading  conception  of  the  proving  quality  of  evi- 
dentiary matter  as  it  actually  comes  before  the  court.^  The  tri- 
bunal is  not  called  upon  to  consider  these  inferences  separately, 
but  always  in  combination-  As  in  case  of  inference  from  sense- 
perception,  (§§  1836  et  seq.)  reasoning  from  experience  may 
properly  be  regarded  as  uniting  simple  inferences  with  others 
of  the  same  order  into  one  more  complicated,  while  the  latter,  in 
turn,  is  made,  with  other  inferences,  each  directly  or  inferentially 
on  a  basis  of  experience,  into  a  still  broader  inference,  until,  at 
the  final  stage,  all  inferences  may  be  regarded  as  uniting  into 
the  massed  inference  of  the  hypothesis  or  theory.®  This  may  be 
one  of  guilt  or  innocence,  liability  or  non-liability,  mental  capacity 

inference   or  conclusion   drawn  from  corroborate    it."      Mill,    System    of 

any    number    of    evidentiary    facts,  Logic,  (8th  Ed.)  p.  417. 

properly  so  called,  can  never  be  more  6.  Hypothesis  and  induction.  —  The 

than  probable,  though  the  probability  distinction  between  induction  and  hy- 

may  be  of   so  high   a  degree   as  to  pothesis,    the   associated   use    of   the 

amount  to  what  is  called  moral  cer-  two   and   some   limitations  upon   the 

tainty."        Gulson,      Philosophy      of  use  of  induction  are  well  stated  in  an 

Proof,  §  151.  illustrative   instance.      "The   distinc- 

5.  "  If  we  would  succeed  in  action,  tiou  between  induction  and  hypothe- 

we  must  judge  by  indications  which,  sis   is   illustrated   by   the   process  of 

though    they   do   not   generally   mis-  deciphering  a  despatch  written  in  a 

lead    us,    sometimes    do,    and    must  secret  alphabet.     A  statistical  inves- 

m«ke  up,  as  far  as  possible,  for  the  tigation   will    show  that   in   English 

incomplete  conclusiveness  of  any  one  writing,   in  general,  the   letter  e  oc- 

indication,    by    obtaining    others    to  curs   far   more   frequently  than   anv 
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or  its  absence,  and  the  like.  On  the  truth  of  the  latter  the  decision 
of  the  particular  case,  so  far  as  it  is  a  proposition  of  fact,  has 
frequently  been  regarded  as  turning.'' 


other;  this  general  proposition  is  an 
induction  from  the  particular  cases 
examined.  If  now  the  despatch  to 
be  deciphered  is  found  to  contain  26 
characters  or  less,  one  of  which  oc- 
curs much  more  frequently  than  any 
of  the  others,  the  probable  explana- 
tion is  that  each  character  stands 
for  a  letter,  and  the  most  frequent 
one  for  e;  this  is  hypothesis.  At  the 
outset,  this  is  a  hypothesis  not  only 
in  the  present  sense,  but  also  in  that 
of  being  a  provisional  theory  insufS- 
ciently  supported.  As  the  process 
of  deciphering  proceeds,  however,  the 
inferences  become  more  and  more 
probable,  until  practical  certainty  's 
attained.  Still  the  nature  of  the  evi- 
dence remains  the  same;  the  conclu- 
sion is  held  true  for  the  sake  of  the 
explanation  it  affords  of  observed 
facts.  Generally  speaking,  the  con- 
clusions of  hypothetic  inference  cao- 
not  be  arrived  at  inductively,  because 
their  truth  is  not  susceptible  of  di- 
rect observation  in  single  cases;  nor 
can  the  conclusions  of  inductions,  jH 
account  of  their  generality,  be 
reached  by  hypothetic  inference.  For 
instance,  any  historical  fact,  as  that 
Napoleon  Bonaparte  once  lived,  is  a 
hypothesis;  for  we  believe  the  propo- 
sition because  its  effects  —  current 
tradition,  the  histories,  the  monu- 
ments, etc.  —  are  observed.  No  mere 
generalization  of  observed  facts  could 
ever  teach  us  that  Napoloen  lived."' 
Cent.  Diet,  in  verlo  Hypothesis. 

7.  "  In  most  cases  of  legal  infer- 
ence the  minor  premiss  is  made  up 
of  a  combination  or  coincidence  of 
evidentiary  facts  or  circumstances. 
For  instance,  where  a  murder  has 
been  committed,  and  is  the  subject  of 
investigation,  we  cannot  infer  with 
any  sufficient  degree  of  probability 
from   the   fact   that  A's   clothes   are 


stained  with  blood  —  nor  from  the 
fact  that  A  was  seen  near  the  scen^ 
of  the  murder  at  the  time  —  nor 
from  the  fact  that  he  entertained  ? 
grudge  against  the  deceased  —  nor 
from  the  fact  that  he  had  a  deadly 
weapon  in  his  possession  —  nor,  in 
short,  from  any  other  single  fact,  thi^t 
A  is  guilty  of  the  murder;  for  we 
cannot  assert  with  any  sufficient  de- 
gree of  probability,  as  a  general 
proposition,  that  'Any  man  whose 
clothes  are  stained  with  blood  is 
guilty  of  the  murder  in  question,' 
nor  that  'Any  man  who  was  seen  near 
the  scene  of  the  murder  at  the  time 
is  the  murderer,'  nor  the  like.  We 
can  scarcely  infer  more  from  any  of 
these  single  facts  taken  alone,  than 
that  any  person,  of  whom  one  if 
them  is  true,  is  more  probably  guiltv, 
than  any  other  person  of  whom  the 
same  fact  is  not  known  to  be  true; 
and  we  can  only  infer  A's  guilt  with 
any  reasonable  degree  of  probability, 
or  moral  certainty,  from  all  those 
facts  combined,  or,  in  other  words, 
from  the  coincidence  of  all  these 
facts.  And  such  an  inference,  when 
expressed  in  syllogistic  form,  would 
appear  somewhat  as  follows:  All 
men,  or  any  man,  who  was  seen  ne.ir 
the  scene  of  the  murder  at  the  time, 
and  whose  clothes  were  also  found  to 
be  stained  with  blood,  and  who  also 
had  a  grudge  against  the  deceased, 
and  who  also  had  a  deadly  weapon 
in  his  possession,  and  so  on  —  is  — 
probably  guilty  of  the  murder.  The 
prisoner  —  is  —  proved  by  the  evi- 
dence to  satisfy  all  those  conditions. 
(Or)  is  —  a  man  who  was  seen,  etc, 
etc.  (Therefore)  the  prisoner  — •  is 
—  probably  guilty  of  the  murder  in 
question."  Gulson,  Philosophy  of 
Proof,  §  151.  In  the  later  stages  of 
the  process  of  involving  simpler  in- 


§  1740  Incoepoeation  of  Logic.  2286 

Complicated  premises.  —  Conversely,  a  party  proposing  to  prove 
a  fact  is  seldom  able  to  rest  his  claim  to  belief  upon  any  single 
syllogism.  The  process  of  proof  imperatively  demands  even  in 
the  simplest  cases  of  direct  evidence  the  union  of  a  large  number 
of  individually  minute  and  frequently  interblending  facts,  each 
the  logical  product  of  a  separate  preliminary  syllogism,  to  the 
combined  effect  of  which  credibility  is  asked.  The  simplest  case 
is  complicated  by  questions  of  objective  and  subjective  relevancy, 
probative  and  deliberative  facts,  and  distinctions  between  these 
and  facts  more  nearly  constituent  in  their  nature.  As  the  proof 
starts  in  its  logical  development  from  the  outer  borders  of  rele- 
vancy as  established  in  any  given  case,  propositions  of  general 
experience  which  have  constituted  the  major  premises  of  the  sep- 
arate constituent  syllogisms  disappear  and  give  place,  as  required 
by  the  nature  of  evidence,  to  the  more  specific  facts  peculiar  to 
and  characteristic  of  the  individual  case ;  —  thus  passing  as  Mr. 
Mill  would  say  from  generals  to  particulars.  On  the  other  hand, 
the  establishment  of  these  particular  facts  greatly  broadens,  in 
many  cases,  the  range  of  the  data  from  which  the  later  inferences 
as  called  for  by  the  theories  or  hypotheses  (§§  1740,  1740a)  of 
the  respective  parties,  are  to  be  drawn.  Perhaps  the  simplest  case 
involving  the  use  of  evidence,  if,  as  seems  proper  the  direct  obser- 
vation by  the  tribunal  of  the  res  gestw  of  a  transaction,  e.  g.,  a 
direct  contempt  in  the  presence  of  the  court,  be  excluded  from  the 
domain  of  proof,®  would  probably  be  the  direct  testimony  of  a 
witness  to  the  happening  of  a  given  event ;  —  for  example,  a 
shooting.  Nevertheless,  in  a  connection  so  simple  it  will  still  be 
necessary  to  consider  not  only  the  objective  relevancy  of  the  fact 
stated  and  the  probability  or  the  improbability  of  the  witness' 
story  as  conditioned  by  time,  space  or  causation;  but  also  his 
subjective  qualifications  for  the  creation  of  belief,  the  extent  and 
adequacy  of  his  knowledge,  the  opportunities  for  observation 
which  he  enjoys,  the  ability  he  has  shown  to  observe,  remember 
and  narrate  correctly,  the  feeling  or  animus  which  he  may  have 
for  or  against  persons  connected  with  the  proceedings.  These  and 
many  similar  facts  unite  with  the  general  character  and  demeanor 

ferences  with  the  more  complex,  the  er  it  grows  peculiar  to  the  case  itself, 
element  of  reasoning  from  experience  i.  e.,  goes  beyond  the  range  of  corn- 
is  reduced  to  a  minimum  or  finally  mon  experience, 
disappears.     In   other  words,  as  the  8.  §  1709. 
basis  of  the  inference  becomes  broad- 


2287        Hypothesis  eegulating  Scope  of  Pboof.      §  1740a 

of  a  witness  exhibited  on  the  stand,  to  constitute  the  complicated 
premise  or,  perhaps,  hypothesis,  upon  which  belief  in  the  truth  of 
a  statement  must  be  rested. 

§  1740a.  (Incorporation  of  Logic);  Hypotheses.  —  While  it  is 
logically  possible,  as  has  been  intimated  in  the  preceding  section, 
to  regard  the  office  of  the  hypothesis  as  being  that  of  uniting  the 
several  probable  inferences,  previously  established,  into  a  con- 
nected induction  still  more  complicated,  it  may  well  be  doubted  ^ 
whether,  in  connection  with  the  law  of  evidence,  this  is  its  most 
valuable  operation.  When  thus  employed,  the  value  of  the  hypo- 
thesis is  not  so  much  in  its  association  with  logic,  as  in  connection 
with  judicial  administration  of  the  rules  relating  to  logical  rele- 
vancy, probative  or  deliberative.  In  the  field  of  the  jury,  which, 
as  has  been  seen,^  is  that  of  establishing  the  res  gestae  by  using 
statements  of  witnesses,  declarations  of  documents  or  other  pro- 
bative facts,  the  more  important  work  of  the  hypothesis  is,  in  a 
measure,  in  some  degree  to  determine  what  either  litigant  may 
fairly  be  allowed  to  introduce  into  evidence.  A  general  rule  of 
administrative  action,  modified  by  various  considerations  to  which 
attention  is  soon  to  be  called,  is  that  either  party  may  prove  such 
facts  as  are  reasonably  necessary  to  substantiate  his  hypothesis  * 

§  1740a-l.  "It  is  to  be  observed  time;  (3)  A  entertained  a  grudge 
that  the  process  of  collecting,  or  of  against  the  deceased;  (4)  A  had  a 
proving,  a  series  or  assemblage  of  deadly  weapon  in  his  possession,  anl 
evidentiary  facts,  in  order  that  when  the  like,  cannot  be  united  in  a  single 
combined  they  may  form  the  minor  expression,  whether  of  fact  or  other- 
premise  of  a  syllogism,  is  quite  dis-  wise;  though  we  may  well  infer  from 
tinguishable  both  from  Induction  their  coincidence  in  the  person  of  A, 
proper,  from  '  perfect  induction,'  and  •  that  A  is  guilty  of  the  murder  of 
from  what  has  been  designated  '  the  which  he  is  suspected."  Gulson,  Phi- 
colligation  of  facts.'  The  process  losophy  of  Proof,  §  152. 
referred  to  differs  entirely  from  all  2.  §§  1718h  et  seq. 
these,  because  it  ends  in  no  single  3.  "A  hypothesis  is  a  guess  or  sup- 
proposition,  either  general  'or  specific.  position  made  to  explain  some  fact 
All  the  evidentiary  facts  are  quite  or  group  of  facts."  Creighton,  An 
separate  and  detached,  and  though  Introductory  Logic,  p.  230.  "The 
they  may  be  made  to  do  duty,  when  term  hypothesis  is  used  in  several 
enumerated,  as  the  minor  premise  of  different  senses,  but  for  our  purposes 
a  syllogism,  are  incapable  of  being  an  hypothesis  is  a  provisional  ex- 
united  in  one  single  assertion.  For  planation."  Jones,  Logic  Inductive 
example,  the  facts,  (1)  A's  clothes  and  Deductive,  p.  246.  "An  hj^othe- 
were  stained  with  blood;  (2)  A  was  sis  is  any  supposition  which  we  make 
near  the  scene  of  the  murder  at  the  (either   without   actual  evidence,   or 
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or  theory  *  of  the  case  or  to  invalidate  that  of  his  opponent. 
Strictly  speaking,  the  term  hypothesis  may  well  be  specifically 
applied  to  proof  of  a  particular  fact  or  to  any  relevant  existence, 
e.  g.,  the  credibility  of  a  witness.  As  commonly  employed,  how- 
ever, the  use  of  a  term  is  almost  exclusively  related  to  the  question 
as  to  what  are  the  actual  res  gestce  facts  involved  in  any  particular 
inquiry.  Speaking  generally,  were  the  res  gestae  of  the  case  estab- 
lished, by  agreement  or  otherwise,  the  need  for  hypothesis  would 
not  arise.  The  inquiry,  under  such  circumstances,  would  be 
merely  one  of  constituent  relevancy,^  as  to  what  the  res  gestae 
amount  to,  in  terms  of  law  or  of  fact.  As  the  res  gestae,  however, 
are  disputed  in  most  trials  at  law,  it  would  be  fairly  accurate  to 
restate  the  administrative  rule  in  question  by  saying  that,  in  gen- 
eral, a  litigant  will  be  allowed  to  introduce  into  evidence  such 
probatively  relevant  facts  as  are  reasonably  necessary  to  establish 
his  hypothesis  as  to  what  the  res  gestce  facts  actually  are.  Natu- 
rally, the  contention  of  a  litigant,  and,  consequently,  his  hypo- 
thesis as  to  the  actual  res  gestce  would  be  found  to  vary,  in  a 
marked  degree,  according  as  his  position  is  that  of  actor  or  non- 
actor,®  i.  e.,  has  or  has  not  the  burden  of  proof  as  to  some  proposi- 
tion in  issue. 

Hypothesis  and  relevancy  of  facts.  —  The  relation  between  the 
relevancy  of  facts  and  the  hypothesis  which  one  of  the  contending 
parties  is  called  upon  to  maintain  has  been  well  stated  by  Dr. 
Wharton.     "  Eelevancy  is  that  which  conduces  to  the  proof  of  a 

on  evidence  avowedly  insufficient),  in  having   its   origin   in   the   mind   and 

order  to  endeavor  to  deduce  from  it  not  in  observation."     Cent.   Diet,   in 

conclusions  in  accordance  with  facts  verba  Theory.      Mr.   Creighton  uses 

which  are  known  to  be  real;   under  the  word  in  the  latter  sense  when  he 


the   idea   that   if  the   conclusions    to  says :     "  It  is  not  only  essential  that 

which  the  hypothesis  leads  are  known  a  scientific  investigator  shall  possess 

truths,  the  hypothesis  either  must  b?,  a  mind  fertile  in  ideas;  he  must  also 

or    at    least    is    likely    to    be    true."  love  truth  more  than  any  theory,  no 

Mill,  Logic,  bk.  3,  c.  xiv.  §  4.  matter  how  interesting  or  attractive  . 

4.  "An    intelligible    conception    or  it  may  appear."     Creighton,  An  In- 

account   of  how   something  has  been  troductory  Logic,   p.   237.     "  Ordina- 

brought  about  or  should  be  done.     A  rily  we  have  some   theory  before  we 

theory,  in  this  sense,  will  most  com-  have  the  facts  which  will  verify  it." 

monly,  though  not  always,  be  of  the  Jones,    Logic    Inductive    and  .Deduc- 

nature  of  a  hypothesis ;  but  with  good  tive,  p.  90. 

writers   a  mere  conjecture  is  hardly  5.  §  1713. 

dignified   by  the   name   of   a   theory.  6.  §§  361,  950. 
Theory   is  often  opposed   to  fact,   as 
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pertinent  hypothesis;  a  pertinent  hypothesis  being  one  which,  if 
sustained,  would  logically  influence  the  issue.  A  will,  for  in- 
stance, is  contested,  and  several  hypotheses  are  presented,  on  any- 
one of  which,  if  proved,  the  instrument  would  be  invalid.  The 
signature,  for  instance,  may  have  been  forged,  or  the  testator 
insane,  or  he  may  have  been  fraudulently  induced  to  execute  a 
paper  different  from  that  which  he  had  in  view.  To  each  of  these 
hypotheses  a  series  of  counter  hypotheses  is  conceivable.  If  the 
hypothesis  set  up  for  the  defense  is  forgery,  then  all  facts  which 
are  conditions  of  forgery  are  relevant.  A  party,  for  instance,  sued 
on  a  bill,  sets  up  forgery ;  to  meet  this  hypothesis,  it  is  admissible 
for  the  plaintiff  to  prove  that  the  defendant,  at  the  time  of  the 
making  of  the  bill,  was  trying  to  borrow  money.  If  the  hypothesis 
set  up  for  the  defense  is  fraud,  then  all  facts  which  are  conditions 
of  fraud  are  relevant.  Or,  to  take  another  illustration:  a  prairie 
is  fired,  it  is  said,  by  a  passing  locomotive ;  the  hypothesis  of  the 
plaintiff  is  that  the  firing  was  by  negligence,  and  for  the  plaintiff 
all  the  conditions  of  negligence  are  relevant.  The  defense  sets  up 
casus,  or  contributory  negligence;  and  then,  on  the  part  of  the 
defence,  it  is  relevant  to  prove  the  conditions  of  either  of  the  latter 
hypotheses. 

"  Hence  it  is  relevant  to  put  in  evidence  any  circumstance 
which  tends  to  make  the  proposition  at  issue  either  more  or  less 
improbable.  For  it  is  necessary  at  once  to  offer  all  the  circum- 
stances necessary  to  prove  such  proposition.  The  party  seeking 
to  prove  or  disprove  the  proposition  may  proceed  step  by  step, 
offering  link  by  link.  Whatever  is  a  condition,  either  of  the 
existence  or  of  the  non-existence  of  a  relevant  hypothesis,  may  be 
thus  shown.  But  no  circumstance  is  relevant  which  does  not  make 
more  or  less  'probable  the  proposition  at  issue."  ^ 

§  1740b.  (Incorporation  of  Logic;   Hypotheses);  Actor 

The  hypothesis  of  the  litigant  having  the  burden  of  proof  neces- 
sarily is,  in  the  normal  case,  that  the  res  gestae  facts,  sufficient  to 
establish  the  right  or  liability  asserted,  actually  exist.  His  claims 
for  administrative  indulgence  in  the  range  and  variety  of  his  proof 
necessarily  depend  in  large  measure  upon  whether  he  is  able  to 
produce  direct  evidence,  i.  e.,  the  statements  of  witnesses  or  the 

7.  Wharton,  Evid.,  §§  20,  21. 
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declaratioBS  of  documents  as  to  the  existence  of  the  res  gestce;  or 
is,  on  the  other  hand,  compelled  to  produce  other  probative  facts 
in  proof  of  these  res  gedm.  His  main  position,  however,  as  ex- 
hibited in  his  hypothesis,  is  that  these  res  gestce  facte  actually 
exist. 

In  the  opening  to  the  jury  he  has,  if  well  advised,  proceeded  by 
the  form  of  discourse  technically  known  as  exposition.  In  so 
doing,  he  has  carefully  stated,  by  way  of  definition  or  otherwise, 
the  precise  proposition  or  propositions  which  he  proposes  to  estab- 
lish, presenting,  at  the  same  time,  the  component  parts  or  elements 
into  which  this  main  proposition  may  be  analyzed.  In  connection 
with  the  work  of  exposition,  the  hypothesis  of  the  actor  becomes 
manifested.  The  res  gestw  which,  as  he  claims,  establish  the 
proposition  for  which  he  contends,  are  stated  by  him.  More  fre- 
quently than  not,  additional,  specific  assertions  are  made  stating, 
but  prudently  not  overstating,  the  testimony  of  particular  witnesses 
which  are  themselves  recommended  to  the  tribunal  as  worthy  of 
belief. 

Later  on,  at  a  subsequent  stage  of  the  trial,  the  actor  may  fairly 
expect  to  be  called  upon  to  use  another  form  of  discourse,  that  of 
argumentation.  Employing  this,  he  will  seek,  relying  upon  the 
facts  produced  at  the  stage  of  evidence,  to  use  the  logical  processes 
of  reasoning,  practically  as  before  described,  to  establish  in  the 
minds  of  the  tribunal  the  truth  of  his  hypothesis.  He  will  be 
expected  to  establish  by  the  preponderance  prescribed  by  law  the 
existence  of  the  res  gestce  embraced  in  this  hypothesis.  He  must 
maintain  the  latter  against  all  counter  proof.  Inconsistent  facts,^ 
he  is  obliged  to  controvert  as  untrue.  Those  only  apparently  incon- 
sistent he  may  explain.^ 

At  the  stage  of  evidence  only,  can  the  actor  introduce  facts  upon 
which  he  proposes  to  rely,  in  argument  or  otherwise,  in  support  of 
his  hypothesis.  He  will  be  permitted,  as  a  general  rule,  to  estab- 
lish at  this  time  every  fact  which  he  should  reasonably  need  at  a 
later  stage  as  the  basis  of  every  valid  argument.  Administration 
recognizes  the  actor's  fundamental  right  to  prove  his  case.^  This 
right,  indeed,  is  limited  to  proof  of  the  res  gestce.*  But  this  must 
be  understood  to  be  the  res  gestce  stated  in  the  actor's  hypothesis, 
as  he  claims  them  to  be.     Such  is  the  actor's  "  case  "  which  he  has 

§  1740b-l.    §  1752.  3.  §§  334  et  seq. 

2,  §  1755.  4.  §  358. 
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the  right  to  prove.  To  be  reasonably  effective  to  the  party,  this 
right,  in  many  instances,  cannot  strictly  be  conj&ned  to  a  mere 
detail  of  the  world  happenings  themselves.  According  to  the 
circumstances  of  each  case,  a  fair  opportunity  must  be  given  the 
actor  to  present  such  corroborating  and  supplementing  facts  as 
may  be  necessary  to  add  so  much  of  plausibleness,  symmetry  and 
naturalness  to  the  case  submitted  as  will  tend  to  promote  the 
interests  of  justice. 

§  1740c.  ( I acor potation  of  Logic;  Hypotheses);  Nonactor. 

— '  If  the  right  in  pursuance  of  which  the  actor  claims  adminis- 
trative indulgence  be  the  right  to  prove  his  case  that  of  the  non- 
actor  in  so  doing  is  the  equally  important  forensic  right  of  testing 
the  case  of  his  adversary.  It  is  the  object  of  the  actor,  therefore, 
to  present  a  case  of  maximum  efficiency  for  the  establishment  of 
the  res  gestw  claimed  in  his  hypothesis  and  meet,  so  far  as  he  is 
able,  attacks  made  upon  the  credibility  of  the  witnesses  or  the 
existence  of  these  res  gestae.  It  is  sufficient  for  the  nonactor  if  he 
should  prevent  the  accomplishment  of  the  actor's  purpose.  He 
may,  therefore,  content  himself  with  testing,  probing,  weighing. 
His  reliance,  indeed,  is  most  often  placed  in  the  exhibition  of 
facts  of  deliberative  ^  rather  than  in  those  of  probative  ^  rele- 
vancy. In  thus  attacking  the  probative  force  of  the  actor's  hypo- 
thesis, the  nonactor  may  proceed  either  by  way  of  addition  to  the 
facts  to  be  explained  by  the  former's  supposition  or  he  may  subtract 
the  probative  weight  which  the  actor  finds  essential  to  maintain- 
ing his  prima  facie  case.^  In  this  way,  he  may  establish  new 
facts  in  the  res  gestw  tending  to  antagonize  the  constituent  infer- 
ence which  the  actor  seeks  to  draw  and  claims  in  his  hypothesis 
to  be  true.  With  the  second  object,  he  may  attack  the  credibility 
of  the  actor's  witnesses,  impeach  their  character  for  veracity, 
prove  that  they  have  made  inconsistent  statements,  exhibited  bias 
and  the  like. 

All  this  the  nonactor  may  do,  and  much  additional  testing  with- 
out adopting  any  very  definite  independent  hypothesis  of  his  own. 
He  is  under  no  obligation,  however,  to  limit  himself  in  this  way. 
Eecognizing  that  the  stoutest  parry  may  be  a  blow,  he  is  quite  at 
liberty  not  only  to  deny  the  truth  of  the  hypothesis  of  the  actor 

§  1740C-1.    §§  1779  et  seq.  3.  §  940. 

2.  §§  1742  et  seq. 
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or  the  correctness  of  the  inferences  to  which  it  is  said  to  lead  but 
to  advance  and  maintain,  as  best  he  may  within  limits  prescribed 
by  reason,  an  inconsistent  counter  hypothesis  of  his  own.  This 
may  admit  certain  of  the  res  gestae  asserted  by  the  actor  or,  on 
the  contrary,  may  deny  them  all. 

So  far  as  these  activities  on  the  part  of  the  nonactor  have  the 
effect  of  diminishing  the  actor's  prima  facie  case  they  present  a 
daim  for  administrative  indulgence  to  resort  to  additional  and, 
in  a  sense,  inferior  corroborative  or  supplementary  class  of  evi- 
dence. It  may  even  happen  that  the  forensic  necessity  of  either 
the  actor  or  nonactor  for  the  use  of  such  evidence  in  proving  his 
case  may  be  so  much  a  matter  of  right,  that  the  refusal  of  the 
trial  judge  to  admit  it  would  be  obviously  unreasonable.  Such  a 
situation,  for  example,  might  well  arise  where  the  trial  judge  in 
pursuance  of  his  administrative  duty  of  expediting  trials  *  had 
declined,  on  the  tender  of  the  actor,  to  receive  this  class  of  evi- 
dence as  being  unnecessary  to  a  prima  facie  case  and  later,  the 
nonactor  having  been  permitted  to  go  into  the  matter,  should 
decline  to  allow  the  actor  to  do  so.  For  it  is  a  cardinal  principle 
of  judicial  administration  as  well  as  one  of  natural  justice  that 
the  balance  of  indulgence  should  be  held  even  between  the  con- 
tending parties  ^  and  that  any  concession  by  way  of  relaxing  the 
strict  rules  of  procedure  which  is  accorded  to  one  litigant  should 
be  automatically  awarded  to  the  other  so  far  as  the  earlier  action 
could  possibly  prejudice  the  latter's  interest 

4.  §§  544  et  aeq.  6.  §  541. 
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PROBATIVE  RELEVANCY. 

Canons  of  relaxation,  1740(1. 
claim  of  the  crux,  1740d. 
direct  and  circumstantial  evidence,  1740e. 
inherent  difficuUy  of  proof,  1741. 
ancient  facts,  1741a. 
facts  of  family  history,  1741b. 
identity,  1741c. 
mental  condition,  1741d. 
mental  state,  I741e. 
moral  qualities,  I741f. 
value,  1741g. 
"  state  of  the  case,"  1742. 
Canons  of  requirement,  1742a. 

must  accord  equal  privileges,  1742a. 
definiteness  demanded,  1743. 
time  must  be  economized,  1744. 
jury  must  ie  protected,  1745. 
fad  must  not  be  remote,  1746. 
time,  1747. 
proving  the  res  gestse,  1748. 

action  of  appellate  courts,  1749. 
optional  admissibility,  1750. 

antecedent  or  subsequent  facts,  1751. 
antecedent,  1751. 
subsequent,  1751a. 
consistent  and  inconsistent  facts,  1752. 
consistent  facts  admitted,  1753. 
relative  claims  of  the  parties,  1754. 
explanatory  or  supplementary  facts,  1755. 
negative  facts,  1756. 

absence  of  entry,  record,  etc.,  1757. 
failure  to  see,  hear,  etc.,  1758. 
ignorance  of  alleged  fact,  1759. 
preliminary  facts,  1760. 
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Probative  relevancy,  1761. 

objective  and  subjective,  1761. 
court  and  jury,  1762. 

ignorance  and  other  svJbjective  impairment,  1763. 
independent  sufficiency  not  required,  1764. 
objective,  1765. 

ancillary  facts,  1765. 
burden  on  proponent,  1766. 
effect  of  substantive  law,  1767. 
corroboration  and  im^pairmeni,  1768. 
corroboration,  1769. 
cumulative,  1770. 
coincidences,  1771. 
probative  facts,  1772. 

between  physical  objects,  1773. 
subjective,  1774. 

requisites,  1775. 

function  of  judge,  1776. 
corroboration,  1777. 
impairment,  1778. 
deliberative  inferences,  1779. 
objective,  1780. 

adaptation  to  objective  reality,  1781. 
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causation,  1784. 
subjective,  1785. 

groocZ  /ai^/i,  1786. 
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general  weight,  1788. 
relevancy  essential,  1789. 

Wg'/i^  fo  employ  not  unlimited,  1790. 

§  1740d.  Canons  of  Relaxation;  Claim  of  the  Crux Having 

considered  the  general  nature  of  proof  and  the  relevancy  of  facts 
conducive  to  that  end,  it  may  now  be  proper,  after  the  brief  reviev? 
of  the  mental  processes  involved  in  establishing  the  existence  of 
the  unknown  from  proof  of  the  known  which  lias  just  been  com- 
pleted, to  move  a  little  more  definitely  into  the  actual  field  of 
fact  with  which  the  law  of  evidence  deals,  taking,  as  it  were,  a 
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step  downward  into  tlie  arena  of  actual  conflict.  Still  preserving 
the  order  of  consideration  previously  assumed,  the  reasoning  of 
the  court,  using  that  term  in  its  dual  sense,  will  be  first  considered, 
though  but  briefly.  More  in  detail  will  be  the  attention  given 
to  the  question  as  to  how  far  reasoning  will  be  permitted,  under 
given  circumstances,  to  be  done  by  witnesses. 

It  has  seemed  most  iiseful  to  consider,  in  the  brief  space  allotted 
for  the  purpose,  the  reasoning  by  the  court  from  the  standpoint 
of  the  minor  premise.  In  practice,  as  has  been  elsewhere  stated 
(§  1728a)  the  major  premise  is,  as  a  rule,  suppressed.  A  general 
proposition  of  experience,  never  more  than  probably  true,  is,  in 
most  cases,  to  be  supplied,  any  proving  quality  in  the  minor 
premise,  the  factum  proians  introduced  into  evidence,  residing 
in  the  probability  that  the  proposition  asserted  in  the  major 
premise  is  true  of  the  fact  which  constitutes  the  minor.  Little 
of  this,  however,  appears  upon  the  surface.  That  which  openly 
shows  is  the  tender  in  evidence  of  a  specific  fact,  the  minor 
premise.  The  reasoning  of  the  court  regarding  it,  that  of  the 
trial  judge  in  the  first  instance,  is  conducted,  as  a  rule,  svbsilentio. 
During  this  process  the  tests  of  logical  and  legal  relevancy,  ob- 
jective and  subjective,  are  applied  to  the  evidentiary  fact,  this 
minor  premise  of  which  we  have  spoken.  It  is  important  to 
observe,  however,  that  this  test  of  logic  is  by  no  means  the  only 
or  indeed,  in  most  eases,  the  controlling,  test  of  admissibility. 
As  a  rule,  the  determining  criterion  is  furnished,  not  by  logic  but 
by  administration.  Counsel,  in  the  majority  of  cases,  do  not 
tender  in  evidence  facts  entirely  without  logical  or  probative 
relevancy.  They  realize,  consciously  or  xmconsciously,  that  that 
which  is  not  relevant  is  not  evidence.  Such  a  relaition,  in  some 
degree  of  remoteness,  to  a  res  gestae  fact  may  generally  be  as- 
sumed. The  forensic  contest  most  frequently  arises  as  to  whether 
the  proponent  of  a  fact,  in  itself  probatively  relevant,  should  be 
allowed  to  introduce  it.  In  such  a  case,  the  barrier  erected  by 
logic,  that  of  probative  relevancy,  has  been  safely  passed.  Ad- 
missibility thereupon  becomes  a  matter  of  administration;  and 
of  this  it  is  now  necessary  to  offer  a  few  general  observations. 

Canons  of  relaxation.  —  The  right  of  a  party  to  prove  the  res 
gestce  of  his  case  is  a  substantive  one  and  has  already  been  stated 
as  a  matter  of  right  (§§  334  et  seq.).  In  dealing  vdth  the 
admissibility  of  any  particular  fact  not  strictly  within  the  field 
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of  the  res  gestce  the  judge  is  seeking  to  harmonize,  in  a  rational 
way,  the  proper  influence  of  several  administrative  principles. 
On  the  one  hand,  he  will  permit  a  party,  under  certain  circum- 
stances, to  prove  any  fact  embraced  in  his  hypothesis  which  may 
be  necessary  for  him  to  use  at  the  stage  of  argumentation  as  the 
basis  of  any  valid  argument  which  he  may  desire  to  address  to 
the  tribunal.  On  the  other  hand,  as  has  already  been  seen  in 
outline,  it  is  the  duty  of  the  judge  to  expedite  trials,*  prevent  the 
jury  from  being  misled  and  the  like.^  There  are  what  may 
be  called  Canons  of  Relaxation  and  certain  other  principles  of 
judicial  administration  which  may  be  designated  Canons  of 
Kequirement.  Sound  judicial  administration,  in  any  particular 
situation,  will  be  found  to  be  a  suitable  adjustment  of  the  cumula- 
tive or  conflicting  operation  of  one  or  more  of  these  principles. 
With  no  attempt  at  complete  enumeration,  but  rather  by  way  of 
illustration,  it  may  be  convenient  to  consider  certain  of  these 
canons  of  Relaxation  or  Requirement  treating  first  those  of 
Relaxation  and  taking  up,  later,  those  of  Reqjuirement.  First, 
then,  as  to  Canons  of  Relaxation. 

Claim  of  the  crux.  —  In  case  of  most  disputed  questions  of 
fact  there  is  a  crux  or  hinge  upon  which  it  will  be  found  to  turn. 
Few  finer,  rarer  or  more  valuable  instincts  of  the  judicial  mind 
are  to  be  found  than  the  accurate  perception  as  to  where  this  lies ! 
It  is  almost  the  test  of  a  good  judicial  administrator,  whether  on 
the  bench  or  at  the  bar,  not  only  to  be  able  to  discover  the  hinge 
of  the  matter  but  to  keep  a  case  constantly  turning  on  it.  It 
may  be  the  existence  of  a  particular  fact,  the  credibility  of  a 
special  witness.^  Whatever  it  is,  it  will  usually  be  found  that  it 
is  decisive  of  the  case.  From  its  establishment,  one  way  or  the 
other,  the  rest  follows.  It  is,  as  it  were,  the  well  at  the  bottom 
of  which  lies  Truth. 

Strong  administration,  therefore,  makes  all  efforts  to  be  sure 
that  this  particular  point  is  decided  right.  Special  relaxation 
is  called  for  and  will  be  accorded  to  the  use  of  any  fact  which 
may  reasonably  tend,  even  in  a  somewhat  remote  degree,  to  estab- 

§  1740d-l.    §§  544  et  seq.  this  was  often  an  artificial  one,  but 

2.  §  386.  this    could    be    remedied.     To    avoid 

3.  It  was  part  of  the  advantage  of  giving  undue  prominence  to  collateral 
employing  common  law  pleading  that  issues  under  a  system  of  code  plead- 
it  unmistakably  tended  to  point  out  ing  seems  much  more  difficult. 

the  hinge  of  the  case.     Confessedly, 
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lish  the  exact  truth  regarding  so  important  a  matter.     Error  at 
this  point  is  apt  to  vitiate  everything. 

§  1740e.  (Canons  of  Relaxation);  Direct  and  Circumstantial 
Evidence,  —  For  obvious  reasons,  the  presiding  judge  -will  accord 
a  wider  range  of  proof  to  one  who  is  seeking  to  establish  the  res 
gestae  by  proof  of  circumstantial  evidence  than  to  one  whose 
endeavor  is  to  show  the  res  gestw  by  direct  proof/  i.  e.,  by  the 
statements  of  eyewitnesses  of  the  transactions  themselves.  A 
fundamental  principle  of  good  administration  is  to  the  effect  that 
a  party  has  had  a  reasonable  opportunity  to  prove  his  contention 
when  the  point  has  been  reached  at  which  the  jury  or  other  trier 
of  fact  will  credit  it  if  they  are  ever  going  to  do  so.  This  point 
is  much  more  quickly  reached  where  direct  evidence  is  employed 
than  where  the  cogency  of  circumstances  naturally  surrounding 
them  is  relied  upon  to  produce  a  conviction  as  to  the  existence  of 
the  res  gestae.  Where  an  alleged  eyewitness  testifies,  plainly  and 
unequivocally,  to  the  existence  of  a  res  gestae  fact,  the  only  ques- 
tion for  the  jury  usually  is  as  to  whether  the  witness  is  telling  the 
truth.  Had  he,  they  would  ask  themselves,  sufficient  opportuni- 
ties for  observation,  an  adequate  ability  to  comprehend  what  he 
saw,  good  faith  to  narrate  it  truly?  Should  these  questions  be 
answered  in  the  affirmative,  a  res  gestae  fact  is  established. 

§  1740e-l.  §  15.  are  never  properly  called  circum- 
Circumstantial  evidence  and  "  cir-  stances.  The  circumstances  of  cir- 
cumstantial account "  distinguished.  eumstantial  evidence  are  the  evi- 
—  A  distinction  of  some  consequence  dentiary  facts  from  which  the  prin- 
is,  however,  to  be  taken.  As  is  said  cipal  fact,  with  all  its  details  or 
by  Mr.  Gulson :  "  The  term  circum-  components,  or  some  one  or  more  of 
stantial  is  not  applied  to  evidence  these  details  (which  are  themselves 
alone;  we  apeak  also  of  a  'circum-  minor  principal  facts),  are  inferred 
stantial  account.'  Now  the  circum-  or  deduced.  Where  a  fact  formed 
stances  which  compose  a  circumstan-  any  constituent  part  of  a  principal 
tial  account  are  not  by  any  means  fact,  it  would  not  be  itself  an  evi- 
the  same  thing  as  the  circumstances  dentiary  fact,  nor  would  the  proof 
of  which  circumstantial  evidence  con-  of  it  offer  an  instance  of  circumstan- 
sists.  The  circumstances  of  a  cir-  tial  evidence.  In  short,  the  '  cir- 
cumstantial account  are,  generally  cumstances '  of  circumstantial  evi- 
speaking,  the  details  or  actual  com-  dence  are  entirely  extrinsic  to  the 
ponents  or  constituent  parts  of  the  principal  fact  with  all  its  components 
complex  facts,  or  series  of  facts,  or  details,  and  form  no  part  of  it. 
which  form  the  subject  of  the  ac-  They  are,  as  we  shall  see  directly, 
count  or  story.  But  in  '  Evidence '  extrinsic  facts  which  raise  a  fair  in- 
the   components   of   a   principal    fact  ference  or  presumption  of  a  principal 
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On  the  other  hand,  should  the  same  witness  testify,  not,  as  be- 
fore, directly  to  a  res  gestae  fact  but  to  the  existence  of  a  probative 
one,^  i.  e.,  to  one  from  which  a  more  or  less  probable  inference 
may  reasonably  be  drawn  as  to  the  existence  of  the  res  gestae  fact, 
an  entirely  different  administrative  situation  is  presented.  The 
same  subjective  qualities  of  opportunities  for  observation,  capa- 
city for  comprehension,  good  faith  in  narration,  are  still  required. 
They  do  not,  however,  establish,  as  before,  the  res  gestae  fact 
They  raise  merely  a  probable  inference,  more  or  less  great,  as  to 
its  existence.^  Everything,  indeed,  may  be  as  stated  and  the  res 
gestae  fact  not  exist  as  claimed.  Inferences  other  than  the  one 
alleged  may,  so  far  as  it  appears,  explain,  at  least  plausibly,  the 
existence  of  the  so-called  probative  fact.  Until  these  are  negatived 
the  proponent  may  have  an  indecisive,  perhaps  not  even  a  prima 
facie  case.  The  only  possibility  open  to  a  party  of  building  up  an 
abiding  belief  in  the  truth  of  his  contention  may  be  in  introducing 
further  evidence  to  which  the  infirmative  explanation  to  which  his 
former  testimony  is  open  may  fail  to  apply.  So  obvious  a  consid- 
eration will  scarcely  fail  to  present  strong  claims  for  a  relaxation 
in  the  strictness  of  requirement  in  case  of  probative  relevancy. 

It  is  not  necessarily  implied  that  all  cases  of  direct  evidence 
are  simpler  and  more  convincing  than  those  in  which  the  res 
gestae  are  established  by  circumstantial  evidence.  In  main,  the 
fact  is  as  stated.  Cases  may,  indeed,  arise,  as  is  elsewhere  more 
fully  given,*  in  which  the  res  gestae  themselves  extend  over  a  long 
interval  of  time  or  are  distributed  in  their  occurrence  over  a 
large  area.  Such  instances  of  the  employment  of  direct  evidence 
may  involve  greater  relaxation  of  the  strict  rules  of  proof  than 
would  be  required  to  establish  a  few  probative  facts,  the  inferences 
from  which  necessarily  indicated  a  happening  of  a  particular  set 
of  res  gestae.  Other  things  equal,  however,  greater  administrative 
indulgence  is  accorded  where  the  evidence  is  direct  than  where  it 
is  circumstantial.  As  has  been  intimated,  this  relaxation  is  great 
in  proportion  as  the  reasoning  from  the  factum  probans  to  the 
factum  probandum  becomes  a  reasoned  inference,  i.  e.,  to  the 
extent  that  it  fails  to  be  a  necessary  or  intuitive  one. 

Facts  not  susceptible  of  direct  observation  are,  in  most  cases, 

fact,   and  not  the   actual   details   or  3.  Sills    v.    Surge,    141    Mo.    App. 

minutisE  of  which  It  consists."     Gul-  148,  124  S.  W.  605  (1910)    (receipt  of 

son.  Philosophy  of  Proof,  §  200.  letter). 

8.  §  51.  4.  §  2581a. 
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necessarily  established  by  circumstantial  evidence.  Such  evidence 
is  frequently  more  satisfactory  and  convincing  in  charaxster  than 
direct  testimony  would  have  been.^ 

Illegality.  —  Administrative  necessity  for  the  securing  of  proof 
of  essential  facts  in  the  only  way  practically  available  may  go  so 
far  as  to  permit  the  use  of  deceit,  dissimulation,  fraud,  or  even 
grave  illegality  for  the  purpose  of  obtaining  testimony.*  That 
the  offending  party  was  made  the  victim  of  his  own  over-confi- 
dence to  the  extent  of  affording  facilities  for  establishing  in  a 
judicial  manner  the  truth  of  a  charge  of  guilt  against  himself  is 
a  matter  of  no  consequence.  One  so  trapped  is  quite  at  liberty  to 
impugn  the  motives  of  those  who  testify  against  him.  If,  how- 
ever, they  testify  to  the  truth  and  have  not  procured  the  commis- 
sion of  the  offense  but  only  evidence  of  what  the  doer  would  prefer 
should  have  remained  unprovable  against  him,  such  action  may 
be  very  much  in  the  public  interest.  Eavesdropping,  from  aif 
administrative  point  of  view  may  be  an  entirely  satisfactory 
method  of  procuring  evidence.''  The  fact  that  one  of  the  parties 
to  a  conversation  thus  overheard  could  not  have  testified  as  to  it 
does  not  affect  the  matter  in  the  least.^ 

Negativing  alternative  hypothesis.  —  As  a  legitimate  method 
of  corroboration  *  and  even,  in  many  cases  involving  the  employ- 
ment of  circumstantial  evidence,  as  a  necessary  mode  of  proving  a 
prima  facie  case  a  party  may  properly  negative  any  adverse 
infirmative  suggestion  or  alternative  hypothesis.  Where  any 
situation  is  presented  which  admits  of  the  explanation  relied  upon 
by  one  of  the  parties,  but  also,  though  perhaps  less  naturally,  of 
an  innocent  theory  on  which  it  is  expected  the  other  side  will 
rely,  legitimate  proof  is  not  required  to  rest  content  with  estab- 
lishing the  proposition  by  the  accumulation  of  affirmative  evi- 
dence. It  may  also  negative  the  infirmative  suggestion  itself. 
Thus,  on  a  prosecution  for  kidnapping,  in  addition  to  showing 
that  the  child  was  stolen,  the  impossibility  of  his  being  drowned 
without  observation  in  a  nearby  Sound  may  be  established  by  the 
prosecution.^^* 

5.  Kennedy  v.  Mtna  Life  Ins.  Co.,  7.  Ford  v.  State,  124  Ga.  793,  53 
148  111.  App.  273   (190?!    [judgment      S.  E.  335   (1906). 

affirmed  90  N.  E.  292.]  8.  Ford  v.  State,   124  Ga.  793,  53 

6.  People   V.   Bunkers,    (Cal.   App.       S.  E.  335  (1906)    (wife). 

1905)  84  Pac.  364    (bribery  of  state  9.  §  1768. 

senator).      [Rehearing  denied    (Sup.  10.  State   v.   Harrison,    145   N.   C. 

1906)  84  Pae.  370.]  408,  59  S.  E.  867  (1907). 
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The  open  administrative  question  is  as  to  whether  the  actor, 
the  party  having  the  burden  of  proof,  shall  be  required  to  wait 
until  the  other  side  shall  have  developed  the  alternative  point  for 
itself,  or  proceed,  by  way  of  anticipatory  replication  or  rebuttal, 
to  negative  the  adverse  suggestion  in  the  first  instance.  Usually, 
it  will  be  found  safer  to  allow  the  whole  matter  to  be  treated  at  the 
outset  where  the  infirmative  suggestion  is  clearly  indicated^  as  in 
the  kidnapping  case,  on  the  surface  of  the  situation.  Much  the 
same  result  might  be  reached  by  allowing  the  actor  to  treat  the 
infirmative  theory  at  a  later  stage  whether  the  nonaetor  shall  have 
referred  to  it  as  part  of  his  own  case  or  not.  The  latter  may  find 
it  very  much  to  his  interest  to  say  nothing  of  the  subject  until 
the  stage  of  argument,  claiming  at  that  time  that  a  prima  facie 
ease  has  not  been  established  against  him.  Such  a  result  would 
be,  in  many  cases,  a  miscarriage  of  justice  while  no  time  is  to 
be  saved  in  expediting  a  trial  ^^  by  temporarily  postponing  con- 
sideration of  a  question  which  must  ultimately  be  faced. 

§  1741.  (Canons  of  Relaxation) ;  Inherent  Difficulty  of  Proof. — 

Not  only  will  administrative  indulgence  be  accorded  a  party  whose 
case  involves  an  extended  use  of  the  element  of  inference  between 
the  factwm  prohans  and  the  factum  probandwm,  the  same  canon 
is  applied  where  the  witness  himself  is  forced  to  make  a  large  use 
of  the  element  of  inference.  This  seems  to  be  a  difiiculty  inherent 
in  the  proof  of  a  certain  class  of  facts.  A  common  feature  among 
these  would  seem  to  be  this :  They  seem  incapable  of  being  veri- 
fied by  a  single  act  of  sense-perception.  A  witness  for  instance 
may  feel  perfectly  confident  as  to  his  conclusion  regarding  a  cer- 
tain fact  of  family  history,^  the  age,^  birth,^  or  relationship  *  of 
a  given  person  inside  or  outside  his  own  family.  He  may,  in  his 
own  mind,  be  equally  certain  that  he  has  identified  a  given  person 
or  thing  in  a  very  satisfactory  way.^  He  may  entertain  no  doubt 
for  himself  that  A.,  an  old  friend  of  his,  manifested  anger,  re- 
morse, revenge,  on  a  particular  occasion.  He  feels  perfectly  con- 
fident in  saying  that  B.,  a  life-long  neighbor,  was  greatly  im- 
paired, in  mental  faculties,  just  before  his  death. 

When,  however,  he  is  asked,  as  a  witness,  not  only  to  assert 

11.  §§  544  et  seq.  3.  §  2930. 

§  1741-1.  §  2952.  4.  §  2980. 

9.  §  2967.  5.  §  1741c. 
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these  things  but  to  prove  them  he  often  finds  himself  confronted 
with  a  problem  of  no  mean  difficulty.  He  will  at  once  see  the 
trouble.  None  of  these  facts  to  which  he  so  readily  testifies  can 
usually  be  observed  at  a  glance.  If  they  could  be,  the  glance 
would  mean  nothing,  perhaps,  to  one  who  did  not  know  a  great 
deal  more  about  the  matter  already.  When  he  is  asked,  as  he 
probably  will  be,  to  state  these  facts  of  prior  observation,  he  will 
be  surprised,  perhaps,  to  see  how  little,  individually,  they  mean. 
As  each  is  produced,  it  may  lead  to  the  inference  which  the  witness 
has  drawn  from  it.  But  it  may  also,  apparently  equally  well,  be 
explained  in  some  other  way.  The  witness  will  soon  discover  for 
himself,  a  skillful  counselor  will  already  have  known,  that  what 
cannot  be  explained  in  any  other  way  than  as  the  witness  explains 
it  is  the  entire  congeries  or  collection  of  his  observations.  When 
this  is  unfolded,  possible  infirmative  explanations  tend  to  negative 
each  other,  as  is  usually  the  case  with  false  explanations  followed 
long  enough,  and  the  only  resulting  explanation  be  the  true  one, 
to  wit,  that  which  the  witness  has  drawn. 

This  is,  in  part,  the  reason  why,  as  has  been  said,  greater 
forensic  indulgence  is  usually  required  where  the  evidence  is  cir- 
cumstantial than  where  it  is  direct.  Indeed,  in  most  cases,  the 
difficulty  in  proving  facts  not  open  to  direct  observation  is  that 
they  must  be  established  inf  erentially.  Especially,  is  it  true  that 
psychological  states  and  conditions  must  usually  be  proved  by 
their  manifestations,  i.  e.,  circumstantially.  In  all  such  cases,  the 
administrative  indulgence  is  practically  the  same.  The  inference 
being  only  probable  a  proponent  must  be  allowed,  often  as  a  pre- 
liminary matter,  i.  e.,  on  his  evidence-in-chief,  to  negative  infirm- 
ative explanations. 

§  1741a.  (Canons    of   Relaxation;    Inherent    Difficulty    of 

Proof);  Ancient  Facts Consideration  is  given  in  another  place  ^ 

to  the  judicial  relaxation  which  is  caused  by  the  inherent  difficulty 
of  proving  ancient  facts.  Thus,  evidence  will  be  received  from 
old  inhabitants  of  the  region  affected  that  the  bed  of  a  stream  has 
slowly  and  gradually  changed  its  position.^ 

§  1741a-l.  §  2960.  maps    (showing  a   given  way)    pub- 

2.  Coulthard   v.    Mcintosh  (Iowa,       lished,   one    in    1797   by   the   King's 

1909)   122  N.  W.  233.  geographer,  and  the  other  in  1826  by 

Maps,    plans,    etc.  —  Old  county      A.  Bryant  (a  well-known  county  sur- 


^§  1741b,  I741e      Probative  Kelevancy. 
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§   1741b.  (Canons    of    Relaxation;    Inherent    Difficulty    of 

Proof);  Facts  of  family  History Analogous  to  the  difficulties 

attending  proof  of  ancient  facts  is  that  which  makes  it  extremely 
hard  for  the  party  to  proof  of  whose  case  a  fact  of  family  history 
is  essential  to  produce  evidence  on  the  subject.  The  administra- 
tive indulgence  which  the  court  accords  to  attempts  of  this  kind 
is  treated  in  coimection  with  the  subject  of  Pedigree.^ 

§  1741c.  (Canons  of  Relaxation;  Inherent  Difficulty  of 
Proof) ;  Identity.  —  Prominent  among  facts  proof  of  which  pre- 
sents inherent  difficulty  is  that  of  identity.  A  wide  range  of  cir- 
cumstantial evidence  will,  therefore,  usually  be  received.-'  In 
such  a  connection,  even  statements  in  their  independently  relevant 
capacity,  e.  g.,  those  showing  special  knowledge  ^  are  admissible. 
In  like  manner,  the  fact  that  a  person  has  lived  in  a  particular 
residence,  sojourned  in  a  certain  place,^  country  or  state  *  may  be 
received  as  significant.  It  may  be  proved  that  the  individual  in 
question  has  served  in  the  army  during  a  certain  period.^    Identifi- 


veyor),  and  produced  from  the 
British  Museum  by  the  proper  ofB- 
cial,  were  admissible  as  some  evi- 
dence of  reputation.  Traffud  v.  St. 
Faith's  Rural  Council,  74  Justice  of 
the  Peace  297   (1910). 

Marshland  allotments. — A  searcher 
of  ancient  records  may  be  allowed  to 
.testify  as  to  the  facts  which  appear 
of  record  regarding  allotments  of 
marshland  made  in  1654  and  later. 
Shinnecock  Hills  &  Peeonic  Bay 
Realty  Co.  v.  Aldrich,  116  N.  Y. 
Suppl.  532,  132  App.  Div.  118  (1909) 
[judgment  affirmed  93  N.  E.  1132 
(1910)]. 

§  17411)-1.  §  2952. 

§  1741C-1.  State  v.  Ah.  Chuey,  14 
Nev.  79,  33  Am.  Rep.  330  (1879); 
Allen  V.  Halsted,  (Tex.  Civ.  App. 
1905)   87  S.  W.  754. 

2.  §  2667. 

Georgia.  —  Mullery  v.  Hamilton,  71 
Ga.  720,  51  Am.  Rep.  288   (1883). 

Illinois.  —  Cuddy  v.  Brown,  78  111. 
415   (1875). 

Mississippi.  —  Wise  t\  Wynn,  59 
Miss.  588,  42  Am.  Rep.  381   (1882). 


Oregon.  —  Young  v.  State,  36  Oreg. 
417,  59  Pac.  812,  60  Pac.  711,  47  L. 
R.  A.  548   (1900). 

Pennsylvania.  —  American  L.  Ins., 
etc.,  Co.  I'.  Rosenagle,  77  Pa.  St.  507 
(1875);  Winder  v.  Little,  (Penn.)  1 
Yeates  152   (1792). 

Teims.  —  Allen  v.  Halsted,  (Civ. 
App.  1905)  87  S.  W  764;  Byers  v. 
Wallace,  87  Tex.  503,  28  S.  W.  1056, 
29  S.  W.  760  (1895);  McNeil  v. 
O'Connor,  79  Tex.  227,  14  S.  W. 
1058   (1891). 

England.  —  Shields  v.  Boucher,  1 
De  G.  &  Sm.  40  (1847)  ;  Rishton  ». 
Nesbitt,  2  M.  &  R.  554  (1844). 

3.  Wise  V.  Wynn,  59  Miss.  588,  42 
Am.  Rep.  381  (1882)  ;  Byers  v.  Wal- 
lace, 87  Tex.  503,  28  S.  W.  1056,  29 
S.  W.  760  (1895). 

4.  Byers  r.  Wallace,  87  Tex.  503, 
28  S.  W.  1056,  29  S.  W.  760  (1895). 

Alias.  —  In  order  to  identify  a 
given  individual,  it  may  be  shown 
that  he  went  under  an  assumed  name. 
Way  r.  State,  (Ala.  1908)  46  So.  273. 

5.  Byers  v.  Wallace,  87  Tex.  503, 
28  S.  W.  1056,  29  S.  W.  760  (1895). 
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cation  may  come  from  a  large  number  of  sources.  The  family 
tradition  may  be  significant.®  Even  pedigree  declarations  '^  may 
serve  a  similar  purpose. 

Telephone  communication.  —  A  witness  who  testifies  to  the  con- 
versation conducted  by  means  of  a  telephone  may  properly  identify 
the  speaker  at  the  other  end  by  means  of  his  voice.*  Identification 
need  not,  however,  take  place  in  this  way.  The  person  in  question 
may  be  entirely  unacquainted  with  the  voice  of  the  one  to  whom 
he  is  speaking.  The  identification  may  be  established  later.®  A 
conversation  by  telephone  is  admissible  in  evidence  when  from  all 
the  circumstances  the  identity  of  the  party  answering  the  telephone 
is  established  with  reasonable  certainty,  and  recognition  of  the 
voice  or  identity  by  admission  of  the  person  who  answers  is  not 
necessarily  required.^*'  The  fact  that  communication  is  being 
held  with  a  person's  offi/ce  or  place  of  business  has  an  important 
bearing  in  this  respect  as  tending  to  show  that  the  person  answer- 
ing was  the  man  in  charge  of  the  business  there  being  conducted 
or  authorized  to  represent  the  latter."  Prima  facie  effect  has 
even  been  given  to  such  evidence.^^ 

§  1741d.  (Canons  of  Relaxation;  Inherent  Difficulty  of 
Proof);  Mental  Condition The  illusiveness   of  mental  condi- 

6.  In  re  Lovat,  10  App.  Cas.  763  erbocker  Ice  Co.  of  Baltimore  City  «. 
(1885).  Gardiner    Dairy    Co.,    60    Atl.    405 

7.  §§  2910  e<  seg.   Walkup  y.  Pratt,       (1908). 

5  Harr.  &  J.   (Md.)    51    (1820).  Minnesota.  —  Barrett  •».   Magner, 

Self-serving     acts.  —  Proper    evi-  117  N.  W.  245  (1908). 

dence  of  identity  will  be  received  al-  ?/eio  York.  —  People  v.  StroUo,  191 

though   the   incidental    effect   of   the  N.  Y.  42,  83  N.  E.  573   (1908). 

proof  is  highly  beneficial  to  the  wit-  Should  no  identification  be  estab- 

ness  or  to  the  side  of  the  litigation  lished,  levidence  of  the   conversation 

which  he  espouses.    Hazlett  v.  State,  becomes  irrelevant.     Dunham  v.  Mc- 

(Tex.  Gr.  App.  1906)  96  S.  W.  36.  Michael,  214  Pa.  485,   63  Atl.    1007 

8.  National    Bank    of    Ashland    v.  (1906). 

Cooper,  86  Neb.  792,  126  N.  W.  656  10.  Barrett     v.     Magner,      (Minn. 

(1910).  1908)   117  N.  W.  245. 

9.  Iowa.  —  Collins  «.  Wells,  Fargo  &  11-  Western  Union  Telegraph  Co. 
Co.  Expre.?s,  118  N.  W.  401  (1908)  ;  v.  Rowell,  (Ala.  1907)  45  So.  73;  Bar- 
Conkling  v.  Standard  Oil  Co.,  116  N.  rett  v.  Magner,  (Minn.  1908)  117  N. 
W.  822   (1908).  W.    245;    Kansas    City    Star   Co.   «. 

Kentucky.  —  Chapman  v.  Com.,  33  Standard    Warehouse    Co.,    123    Mo. 

Ky.  Law  Rep.   965,    112   S.   W.   567  App.  13,  99  S.  W.  765  (1907). 

(1908).  12.  General  Hospital   Soc.  v.  New 

Maryland.  —  Miller    v.    Leib,     109  Haven  Rendering  Co.,  79  Conn.  581, 

Md.  414,  72  Atl.  466  (1909);  Knick-  65  Atl.  1065  (1907). 
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tions,  the  extent  of  time  over  which  their  manifestations  may  ex- 
tend and  the  fact,  that  unlike  identity,  they  are  not  subject  to 
direct  sense-perception,  present  such  an  inherent  difficulty  in 
proof  as  authorizes  relaxation  in  the  strict  requirements  of  relev- 
ancy. Whether  the  condition  in  question  be  one  of  soundness  or 
its  opposite  it  may,  as  is  more  fully  seen  elsewhere  ^  be  shown  by 
the  inference  of  observers  of  its  manifestations.^  Any  relevant 
act  fairly  indicative  of  the  condition  of  the  person's  mind  will  be 
received  in  evidence.* 

Insanity  in  the  family.  —  Still,  there  are  limits  to  the  indulg- 
ence of  the  court.  Where  the  inquiry  is  not  one  relating  to  gene- 
alogy, the  fact  of  insanity  cannot  be  shown  by  the  hearsay  declara- 
tions of  members  of  the  person's  family.*  A  fortiori  reputation  in 
the  family  is  rejected.^  Nor  is  the  manner  in  which  the  person 
was  treated  by  the  balance  of  his  family  to  be  regarded  as  signifi- 
cant in  this  connection.*  General  reputation  in  the  community 
will  not  suffice  for  the  purpose.^ 

Relevant  conduct.  —  Any  and  all  conduct  of  the  one  whose 
sanity  is  in  question  is  admissible  *  in  evidence  should  the  circum- 
stances of  the  case  require  it.*  Among  facts  to  which  a  witness 
may  testify  are  those  which  are  psychological.^"  As  intimated 
in  the  present  connection,  a  person  conscious  of  the  existence  of  a 
mental  condition  or  state,^^  on  his  own  part  may  testify  as  to  it. 

§  1741d-l.   §§  1892,  2006  e*  seg.  31   Ga.  424    (1860);   Ashcraft  v.  De 

2.  Wells  V.  Houston,  29  Tex.  Civ.  Armond,  44  Iowa  229  (1876);  State 
App.  619,  69  S.  W.  183  (1902).  v.  Coley,  114  N.  C.  879,  19  S.  E.  705 

3.  In  re  Mullin,   110   Cal.  252,  42  (1894). 

Pac.  645  (1895);  Barber's  Appeal,  63  8.  Kempf  v.   Koppa,    (Kan.    1906) 

Conn.  393,  27  Atl.  973,  22  L.  R.  A.  85  Pac.  806. 

90  (1893)  ;  Waterman  v.  Whitney,  11  9.  For  the  purpose  of  proving  "  in- 

N.  Y.  157,  62  Am.  Dec.  71  (1854).  tent  to  steal"   it  is  sufficient  if  an 

4.  People  V.  Koerner,  154  N.  Y.  inference  of  such  intent  is  deducible 
355,  373,  48  N.  E.  730  (1897).  from    the    acts    and   conduct   of   the 

5.  Snell  V.  U.  S.,  16  App.  Cas.  (D.  prisoner  as  shown  by  the  evidence. 
C.)  501  (1900);  Walker  17.  State,  102  The  Queen  i\  Gibbons,  1  Can.  Crim. 
Ind.  502,  1  N.  E.  856    (1885);   Peo-  Cas.  340   (1898). 

pie  V.  Koerner,  154  N.  Y.  355,  48  N.  10.  Sharpe  f.  Hasey,  141  Wis.  76, 

B.  730   (1897).     Authority  exists  to  123  N.  W.  647   (1909). 

the  opposite  effect.    State  v.  Windsor,  11.  Illinois.  —  People  v.  Weil,  244 

(Del.)    5  Harr.  512    (1851).  111.    176,   91   N.   E.   112    (1910)     (re- 

6.  People     V.     Pico,     62     Cal.     50  liance  on  statements  of  others). 
(1882).  /OMXI.  — City  Nat.  Bank  of  Colum- 

7.  State  V.  Holt,  47  Conn.  518,  36  bus,  Ohio  v.  Jordan,  117  N.  W.  758 
Am.  Rep.  89  (1880)  ;  Clioice  v.  State,  (1908). 
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That  the  psychological  fact  is  an  ultimate  one,  a  constituent  ele- 
ment in  some  right  or  liability,  is  not  regarded  as  material.^^  It 
is  essential,  however,  to  the  admissibility  that  the  mental  state 
involved  be  one  relevant  to  the  issue.  For  example,  a  party 
accused  of  crime  ^*  or  any  other  witness  will  not  be  permitted  to 
testify  as  to  his  motive,**  purpose  *®  or  intention  *^  unless  these 
psychological  facts  have  some  material  effect  upon  the  right  or 
liability  involved.  Should  a  given  act  have  precisely  the  same 
legal  effect  regardless  of  the  mental  condition  or  state  by  which 
it  was  accompanied,  not  even  the  person  who  possesses  it  will  be 
heard  to  testify  as  to  its  existence.*'' 

The  direct  inference  by  an  observing  witness  as  to  the  existence 
of  a  mental  condition  *®  or  state  *®  on  the  part  of  a  third  person 


2forth  Dakota.  —  State  v.  Johnson, 
118  N.  W.  230   (1908). 

Texas.  —  Bybee  v.  Embree-McLean 
Carriage  Co.,  (Civ.  App.  1911)  135 
S.  W.  203  (purpose)  ;  Ferguson  v. 
State,  57  Tex.  Cr.  E.  205,  122  S.  W. 
551  (1909)    (reasons  assigned). 

United  States.  —  Richards  v.  U.  S., 
175  Fed.  911,  99  C.  C.  A.  401  (1909) 
(intention  to  go  on  land). 

The  psychological  evidence  will 
gain  in  probative  weight  should  it 
accompany  an  act  in  the  res  gestce. 
Ryan  v.  Territory,  (Ariz.  1909)  100 
Pac.  770. 

A  witness  may  be  asked  whether 
he  knows  of  anything  omitted  which 
could  have  been  done.  Davis  v.  Bos- 
ton &  M.  R.  R.,  (N.  H.  1910)  76  Atl. 
170. 

Constituent  relevancy.  —  Where  in- 
tent is  an  ingredient  of  the  crime,  it 
is  error  to  forbid  accused  to  state  its 
absence.  Lane  v.  People,  142  111. 
App.  571  (1908);  Dunbar  v.  Arm- 
strong, 115  111.  App.  549  (1904); 
State  V.  Johnson,  (N.  D.  1908)  118 
N.  W.  230;  Snow  v.  State,  (Okl.  Cr. 
App."  1909)  105  Pac.  575;  Crawford 
V.  U.  S.,  212  U.  S.  183,  29  S.  Ct.  260 
(1909). 

12.  City  Nat.  Bank  of  Columbus, 
Ohio  V.  Jordan,  (Iowa  1908)  117  N. 
W.  758. 
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13.  Rose  V.  State,  144  Ala.  114,  42 
So.  21  (1905)  (father  advised  him  to 
leave  the  state) ;  Gordon  v.  Com., 
(Ky.  1910)  124  S.  W.  806  (thought). 

14.  Crumpton  v.  State,  (Ala.  1910) 
52  So.  605. 

Seciet  and  uncommunicated  mo- 
tives cannot  properly  be  made  the 
subject  of  testimony.  Gibbs  v.  State, 
(Ala.  1908)  47  So.  65;  Poe  v.  State, 
(Ala.  1908)  46  So.  521;  Jacobs  v. 
State,  146  Ala.  103,  42  So.  70  (1906). 

15.  Gray  v.  Strickland,  (Ala. 
1909)   50  So.  152. 

16.  Pate  V.  State,  (Ala.  1909)  50 
So.  357  (uncommunicated)  ;  Cagle  f. 
State,  (Ala.  1907)  44  So.  381;  Smith 
V.  State,  (Ala.  1906)40  So.  957. 

17.  Cross-examination.  —  The  same 
question  on  cross-examination  may 
properly  be  received.  Patterson  c. 
State,  (Ala.  1908)  47  So.  52.  The 
difference  may  be  that  between  a 
self-serving  excuse  and  a  judicial  ad- 
mission. 

18.  A  witness  will  not  be  permitted 
to  infer  the  mental  conditions  of  other 
persons,  e.  g.,  what  notice  they  had. 
Mims  V.  Brook  &  Co.,  3  Ga.  App.  247, 
59  S.  E.  711  (1907);  Doty  v.  Chi- 
cago &  N.  W.  Ry.  Co.,  (Iowa,  1908) 
114  N.  W.  522.     • 

19.  A  witness  will  not  be  allowed 
to  infer  the  existence  of  malice  where 
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has  been  rejected  as  containing  too  large  an  element  of  the  in- 
fluence of  reasoning. 


§  1741e.  (Canons  of  Relaxation;  Inherent  Difficulty  of 
Proof);  Mental  State Mental  state  shares  with  mental  condi- 
tion the  forensic  position  that  it  is  not  subject  to  sense-perception. 
In  other  words,  the  content  of  a  given  mind  for  a  certain  time  can 
be  proved  only  by  manifestation,  in  much  the  same  way  that  the 
strength  of  its  more  permanent  condition  is  alone  provable.^  Some 
relaxation  in  the  strict  rules  of  relevancy  is,  therefore,  impera- 
tively required  for  the  establishment  of  such  a  fact.^  The  mental 
state  to  be  proved  must,  as  a  matter  of  course,  be  objectively  rele- 
vant.* Thus,  for  example,  in  any  case  where  the  consequences  of 
conduct  are  involved,  an  undisclosed  intention  may  be  strictly 
irrelevant.  If  so,  no  evidence  on  the  point  can  be  received.*  In- 
tent, moreover,  whether  disclosed  or  not,  may  be  immaterial  in 
cases  where  the  law  has  definitely  affixed  consequences  to  certain 


this  psychological  state  is  part  of  the 
issue  before  the  jury.  W.  F.  Van- 
diver  &  Co.  V.  Waller,  (Ala.  1905) 
39  So.  136. 

§  1741e-l.  Alabama  Fertilizer  Co. 
V.  Reynolds,  79  Ala.  497  (1885); 
Com.  V.  Abboi;t,  130  Mass.  472 
(1881);  Moore  v.  State,  2  Ohio  St. 
500  (1853).  See  also  Fisk  v.  Ches- 
ter, 8  Gray   (Mass.)   506  (1857). 

"  By  '  mental  state '  in  this  connec- 
tion is  designated  any  definite  state 
of  consciousness,  however  created  and 
regardless  of  duration.  The  phrase 
as  here  used  is  distinguished  from  the 
condition  of  the  mind  itself  and  in- 
volves no  direct  consideration  of  the 
accuracy  of  its  working."  Quoted 
from  16  Cyc.  p.  1131. 

2.  White  V.  White,  (Kan.  1907)  90 
Pac.  1087  (hatred);  Cook  v.  Carr, 
20  Md.  403    (1863). 

3.  §  55.  Birmingham  R.,  etc.,  Co. 
V.  Franscomb,  124  Ala.  621,  27  So. 
508  (1899);  Millspaugh  v.  Potter, 
71  N.  Y.  Suppl.  134,  62  N.  Y.  App. 
Div.  521  (on  question  of  damage) 
(1901);  Globe  Ins.  Co.  v.  Hazlett,  1 
Phila.    (Pa.)    347    (1852);   Patterson 


».  Smith,  73  Vt.  360,  50  Atl.  1106 
(1901). 

4.  Alabama.  —  Broyles  v.  Central 
of  Georgia  Ry.  Co.,  52  So.  81  (1910) ; 
Vest  V.  Speakman,  44  So.  1017 
(1907);  Western  Union  Telegraph 
Co.  V.  Long,  41  So.  965  (1906)  (rea- 
sons) ;  Lawrence  v.  Doe,  144  Ala. 
524,  41  So.  612  (1905)  ;  Hamilton  v. 
Maxwell,  119  Ala.  23,  24  So.  769 
(1898);  Lewis  v.  State,  96  Ala.  0, 
11  So.  289,  38  Am.  St.  E«p.  75 
(1891)  ;  Fonville  v.  State,  91  Ala.  39, 
8  So.  688   (1890). 

California.  —  Sampson  v.  Hughes, 
147  Cal.  62,  81  Pac.  292  (1905)  (no 
desire ) . 

Colorado.  —  Bell  v.  Kaufman,  9 
Colo.  App.  259,  47  Pac.  1035  (1897). 

Connecticut.  —  Fox  v.  Hartford, 
etc.,  R.  Co.,  70  Conn.  1,  38  Atl.  871 
(1897). 

Georgia.  —  Georgia  Ry.  &  Electric 
Co.  V.  Gilleland,  133  Ga.  621,  66  S. 
E.  944  (1909);  Southern  R.  Co.  v. 
Kinchen,  103  Ga.  186,  29  S.  E.  81(5 
(1897). 

Illinois.  —  Dunbar  v.  Armstrong 
115  111.  App.  549  (1904). 
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acts  regardless  of  the  intent  with  which  they  were  done.  For  this 
reason,  all  evidence  of  good  faith  may  be  rejected  as  irrelevant 
because  immaterial.  Should  the  fact  of  good  faith  be  relevant, 
in  any  of  its  phases,  to  an  issue  in  the  case,  evidence  of  it  may 
be  received.  Indeed,  the  person  in  question  may  testify  to  it 
himself.^ 

A  witness  may  give  evidence  as  to  the  existence  of  any  mental 
state  of  his  own  mind  of  which  he  is  conscious,  should  the  fact  be 
material.®     The  rather  unusual  view  has  been  advanced  that  as 


Indiana.  —  Colborn  v.  Fry,  23  Ind. 
App.  485,  55  N.  E.  621   (1899). 

Kansas.  —  Cornelius  v.  Atchison, 
T.  &  S.  F.  Ry.  Co.,  87  Pac.  751 
(1906). 

Massachusetts.  —  Tallant  v.  Sted- 
man,  176  Mass.  460,  57  N.  E.  683 
(1900). 

Michigan.  —  Germain  v.  Centril 
Lumber  Co.,  116  Mich.  245,  74  N.  W. 
644  (1898). 

Nebraska.  —  Lewis  •».  McDonald,  83 
Neb.  694,  120  N.  W.  207  (1909). 

New  York.  —  Fresno  Home  Pack- 
ing Co.  V.  Turtle  &  Skidmore,  117  N. 
Y.  Suppl.  1134,  132  App.  Div.  930 
(1909)  [judgment  affirmed  60  Misc. 
Eep.  79,  111  N.Y.  Suppl.  839  (1908)]; 
Fresno  Home  Packing  Co.  v.  Turtle 
&  Skidmore,  60  Misc.  Rep.  79,  111  N. 
Y.  Suppl.  839  (1908)  (reasons); 
Rimes  v.  Carpenter,  59  Misc.  Rep 
445,  110  N.  Y.  Suppl.  965  (1908); 
Davis  V.  Marvine,  42  N.  Y.  Suppl. 
322,  11  N.  Y.  App.  Div.  440   (1896). 

South  Carolina.  —  Gillman  v.  Flor- 
ida Cent.,  etc.,  R.  Co.,  53  S.  C.  210, 
31  S.  E.  224  (1898). 

Texas.  —  Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Gray,  (Civ.  App.  1909) 
120  S.  W.  527. 

5.  Colorado.  —  Brown  v.  Potter,  13 
Colo.  App.  512,  58  Pac.  785  (1899). 
Compare  Curran  v.  Rothchild,  14 
Colo.  App.  497,  60  Pac.  1111   (1900). 

Georgia.  —  Acme  Brewing  Co.  v. 
Central  R.,  etc.,  Co.,  115  Ga.  494,  42 
S.  E.  8  (1902);  Hale  v.  Robertson, 
100  Ga.  168,  27  S.  E.  937  (1896). 

Indiana.  —  Sedgwick  v.  Tucker,  90 


Ind.  271  (1883).  Compare  Pope  v. 
Branch  County  Sav.  Bank,  23  Ind. 
App.  210,  54  N.  E.  835  (1899). 

Massachusetts.  —  Thatcher  v.  Phin- 
ney,  7  Allen  146   (1863). 

Nebraska.  —  McCormick  Harvest- 
ing Mach.  Co.  V.  Hiatt,  95  N.  W.  627 
(1903);  Hackney  v.  Raymond  Bros. 
Clark  Co.,  94  N.  W.  822  (1903). 

New  York.  —  Hubbell  v.  Alden,  4 
Lans.  214  (1870). 

Wisconsin.  —  Moore  v.  May,  117 
Wis.  192,  94  N.  W.  45  (1903).  But 
see  McArthur  v.  Carrie,  32  Ala.  75, 
70  Am.  Dec.  525  (1858);  Anslyn  v. 
Franke,  11  Mo.  App.  598  (1882); 
Hinds  V.  Keith,  57  Fed.  10,  6  C.  C. 
A.  231   (1893). 

6.  Alabama.  —  Linnehan  v.  State, 
120  Ala.  293,  25  So.  6  (1898)  (influ- 
ence of  motive)  ;  Wilson  v.  State,  110 
Ala.  1,  20  So.  415,  55  Am.  St.  Rep. 
17  (1895);  Price  v.  State,  107  Ala. 
161,  18  So.  130  (1894)  (intent); 
Jones  V.  State,  104  Ala.  30,  16  So. 
135    (1893)    (consent). 

Arkansas.  —  St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Osborne,  129  S.  W.  537 
(1910)    (pessimistic  views). 

California.  —  Fagan  v.  Lentz,  156 
Cal.  681,  105  Pac.  951  (1909)  (reli- 
ance) ;  Fulkerson  v.  Stiles,  156  Cal. 
703,  105  Pac.  966  (1909)  (inten- 
tion) ;  Fanning  v.  Green,  104  Pac. 
308  (1909)  (intention);  Berthelsen 
17.  Berthelsen,  94  Pac.  80  (App.  1908) 
( intent ) . 

Illinois.  —  Partridge  v.  Cutler,  104 
111.  App.  89   (1902)    (intention). 

Iowa.  —  Blossi  v.  Chicago  &  N.  W. 
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the  party's  statement  as  to  his  own  mental  condition  cannot,  at 


Ry.  Co.,  123  N.  W.  360  (1909)  (un- 
derstanding) ;  Dorn  &  MeGinty  v. 
Cooper,  118  N.  W.  35  (1908)  [judg- 
ment modified  on  rehearing  117  N. 
W.  1]  (lack  of  malice  in  libel)  ;  War- 
field  V.  Clark,  118  Iowa  69,  91  N.  W. 
833  (1902)  (intent  in  action  for  de- 
ceit). 

Kansas.  —  Bowers  v.  Atchison,  T. 
&  S.  P.  Ry.  Co.,  82  Kan.  95,  107  Pac. 
777   (1910)    (motive  or  belief). 

Kentucky.  —  Downs  v.  Jackson,  128 
S.  W.  339  (1910)  (belief  in  danger 
of  son). 

Massachusetts.  —  Long  v.  Inhabit 
tants  of  Athol,  82  N.  E.  665  (1907) 
(intention). 

Nebraska.  —  McCormick  Harvest- 
ing Mach.  Co.  V.  Hiatt,  95  N.  W.  627 
(1903)  (reasons  assigned)  ;  Hackney 
V.  Raymond  Bros.  Clarke  Co.,  94  N. 
W.  822  (1903)    (good  faith). 

Nevi  York.  —  Gray  v.  New  York, 
etc.,  R.  Co.,  77  N.  Y.  App.  Div.  1,  78 
N.  Y.  Suppl.  653  (reasons). 

Oregon.  —  Mahon  v.  Rankin,  102 
Pac.  608  (1909)  [rehearing  denied 
103  Pac.  53.] 

Pennsylvania.  —  Arnold  v.  Cramer, 
41  Pa.  Super.  Ct.  8  (1909)  (inten- 
tion). 

Teajos.  —  Texas  &  N.  O.  R.  Co.  i>. 
Plummer,  (Civ.  App.  1909)  122  S. 
W.  942  (ignorance)  ;  International 
Land  Co.  v.  Parmer,  (Civ.  Apo. 
1909)  123  S.  W.  196  (influence  of 
threats ) . 

Wisconsin.  —  Moore  v.  May,  117 
Wis.  192,  94  N.  W.  45  (1903)  (pur- 
pose). 

See  also  the  following  cases: 

California.  —  Kyle  v.  Craig,  125 
Cal.  107,  57  Pac.  791  (1899)  (belief, 
intention,  motive). 

Colorado.  —  Taylor  v.  People,  21 
Colo.  426,  42  Pac.  652  (1895)  (in- 
tent). 

Connecticut.  —  Allen  v.  Hartford 
L.  Ins.  Co.,  72  Conn.  693,  45  Atl.  955 
(1900)  (belief);  State  v.  Lee,  69 
Conn.  186,  37  Atl.  75   (1897)    (pur- 


pose) ;  Peck  V.  Bacon,  18  Conn.  377 
(1847)    (intent). 

District  of  Columbia.  —  Browning 
V.  National  Capital  Bank,  13  App. 
Caa.  1   (1898)    (reliance). 

Florida.  —  Germania  Fire  Ins.  Co. 
V.  Stone,  21  Fla.  555   (1885). 

Georgia.  —  Toole  v.  State,  107  Ga. 
472,  33  S.  E.  686  (1899)    (intent). 

Illinois.  —  Odin  Coal  Co.  v.  Den- 
man,  84  111.  App.  190  (1899)  (in- 
tent) ;  Kelly  v.  Shumway,  51  III. 
App.  634  (1893)  (intent);  Wallace 
V.  Lodge,  5  111.  App.  507  (1880)  (in- 
tent). 

Indiana.  —  Over  v.  SchifBing,  102 
Ind.  191,  26  N.  E.  91  (1885)  ;  Bidin- 
ger  V.  Bishop,  76  Ind.  244  (1881); 
Shockey  v.  Mills,  71  Ind.  288,  36  Am. 
Rep.  196   (1880). 

Iowa.  —  Tharp  v.  Thero,  112  Iowa 
573,  84  N.  W.  709  (1900)  (expecta- 
tion) ;  Bartlett  v.  Talk,  110  Iowa  346," 
81  N.  W.  602  (1900)  (reliance); 
Counselman  v.  Reichart,  103  Iowa 
430,  72  N.  W.  490  (1897)  (intent); 
Watson  V.  Chesire,  18  Iowa  202,  87 
Am.  Dec.  382   (1865)    (belief). 

Kansas.  —  State  v.  Lowe,  67  Kan. 
183,  72  Pac.  524   (1903)    (intent). 

Kentucky.  —  Eve  v.  Saylor,  44  S 
W.  355,  19  Ky.  L.  Rep.  1697  (1898) 
( influence  of  motive ) . 

Louisiana.  —  State  v.  Wright,  40 
La.  Ann.  589,  4  So.  486  (1888)  (in- 
tention ) . 

Maine.  —  Wlieelden  v.  Wilson,  44 
Me.  11  (1857);  Edwards  v.  Currier, 
43  Me.  474   (1857). 

Maryland.  —  Gambrill  v.  Schooley, 
95  Md.  260,  52  Atl.  500,  62  L.  R.  A. 
427  (1902)  (intent);  Phelps  v. 
George's  Creek,  etc.,  R.  Co.,  60  Md. 
536   (1883). 

Massachusetts. — Blaney  v.  Rogers, 
174  Mass.  277,  54  N.  E.  561  (1899) 
(belief)  ;  Com.  v.  O'Brien,  172  Mass. 
248,  52  N.  E.  77  (1898)  (reliance)  ; 
Snow  V.  Paine,  114  Mass.  520 
(1874)  ;  Hannefln  r.  Blake,  102  Mass. 
297     (1869)     (knowledge);    Finn    ». 
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least  in  the  very  great  majority  of  easee  which  actually  arise,  be 


Clark,  12  Allen  522  (1866)  ;  Blanch- 
ard  V.  Mann,  1  Allen  433  (1861)  (be- 
lief). 

Miehigan.  —  Bellows  v.  Crane  Lum- 
ber Co.,  129  Mich.  560,  89  N.  W.  367 
(1902)  (intent)  ;  Watkins  v.  Wallace, 
19  Mich.  57  (1869). 

Minnesota.  —  Grout  v.  Stewart,  96 
Minn.  230,  104  N.  W.  966  (1905); 
State  V.  Ames,  90  Minn.  183,  96  N. 
W.  330  (1903)  (purpose);  Garrett 
V.  Mannhelmer,  24  Minn.  193  (1877)  ; 
Berkey  v.  Judd,  22  Minn.  287  (1875). 

Missouri.  —  Vawter  v.  Hultz,  112 
Mo.  633,  20  S.  W.  689  (1892)  (pur- 
pose). 

Nebraska.  —  McCormick  Harvest- 
ing Mach.  Co.  V.  Hiatt,  95  N.  W. 
627   (1903)    (reasons  assigned). 

New  Hampshire.  —  Pinkham  r. 
Benton,  63  N.  H.  226  (1884)  (con- 
sent) ;  Homans  v.  Corning,  60  N.  H. 
418  (1880)  (intent)  ;  Hale  v.  Taylor, 
45  N.  H.  405  (1864)  (intention); 
Graves  v.  Graves,  45  N.  H.  323 
(1864). 

New  Yorfc.  — Hill  v.  Page,  95  N. 
Y.  Suppl.  465,  108  App.  Div.  71 
(1905);  Francis  v.  Campbell,  68  N. 
Y.  App.  Div.  287,  74  N.  Y.  Suppl. 
246  (1902)  (intent,  willingness); 
Davis  V.  Marvine,  160  N.  Y.  269,  54 
N.  E.  704  (1899)  (intent);  Thomp- 
son V.  Vromah,  66  Hun  245,  21  N.  Y^. 
Suppl.  179  (1892)  (consent);  Mor- 
ris V.  Wells,  4  Silv.  Supreme  34,  7  N. 
Y.  Suppl.  61  (1889).  Compare  Bal- 
lard V.  Lockwood,  1  Daly  158  ( 1861 )  ; 
Pritchard  v.  Hirt,  39  Hun  378 
(1886)  ;  More  v.  Deyoe,  22  Hun  208 
(1880)  (belief);  Cortland  Oounty 
Supt.  of  Poor  V.  Herkimer  County 
Supt.  of  Poor,  44  N.  Y.  22  (1870)  ; 
Thurston  v.  Cornell,  38  N.  Y.  281 
(1868);  Seymour  v.  Wilson,  14  N. 
Y,  567   (1856). 

North  Carolina.  —  Sanford,  Cham- 
berlain &  Albers  Co.  v.  Bubanks,  152 
N.  C,  697,  68  S.  E.  219  (1910) 
(fraud). 

Ohio — Tucker    v.    Hendricks,    25 


Ohio  Cir.  Ct.  R.  426  (1903);  Grever 
V.  Taylor,  53  Ohio  St.  621,  42  N.  B. 
829  '1895)  (influence  of  motive); 
Ohio  Coal  Co.  v.  Davenport,  37  Ohio 
St.  194  (1881);  Toledo  Stove  Co.  v. 
Keep,  18  Ohio  Cir.  Ct.  58,  9  Ohio 
Cir.  Dec.  467   (1898)    (intent). 

Petvnsylvania —  Com.  v.  Julius,  173 
Pa.  St.  322,  34  Atl.  21  (1896)  (reli- 
ance) ;  Cimimings  v.  Glass,  162  Pa. 
St.  241,  29  Atl.  848  (1894)  (intent)  ; 
Cullmans  v.  Lindsay,  114  Pa.  St.  166, 
6  Atl.  322  (1886)  (intention)  ;  Phil- 
lips V.  Phillips,  8  Watts  195  (1839) 
(intent).  But  see  Com.  ■;;.  Daniels, 
2  Pars.  Eq.  Cas.  332   (1847). 

Texas.  —  Texas  &  G.  Ry.  Co.  v. 
First  Nat.  Bank,  (Civ.  App.  1907) 
112  S.  W.  589  (reliance)  ;  Peightal 
V.  Cotton  States  Bldg.  Co.,  25  Tex. 
Civ.  App.  390,  61  S.  W.  428  (1901) 
(intent)  ;  Wade  v.  Odle,  21  Tex.  Civ. 
App.  656,  54  S.  W.  786  (1899)  (in- 
tent) ;  Aultman  v.  Allen,  12  Tex. 
Civ.  App.  227,  33  S.  Ww  679  (1896)  ; 
Glasscock  v.  Stringer,  (Civ.  App. 
1895)  32  S.  W.  920  (intention  not  to 
abandon) ;  Johnson  v.  Stratton,  6 
Tex.  Civ.  App.  431,  25  S.  W.  683 
(1894)  (reliance)  ;  International, 
etc.,  R.  Co.  V.  Armstrong,  4  Tex.  Civ. 
App.  146,  23  S.  W.  236  (1893)  (in- 
fluence of  motive). 

Vtah.  —  Conway  v.  Clinton,  1  Utth 
215   (1875). 

Yermont.  —  Crawford  v.  Joslyn,  83 
Vt.  361,  76  Atl.  108   (1910). 

Wisconsin.  —  Moore  v.  May,  117 
Wis.  192,  94  N.  W.  45  (1903)  (pur- 
pose) ;  Commercial  Bank  v.  Firemen's 
Ins.  Co.,  87  Wis.  297,  58  N.  W.  391 
(1894). 

United  States.  —  Great  Northern 
R.  Co.  V.  McLaughlin,  70  Fed.  669, 
17  C.  C.  A.  330  (1895). 

When  the  intention,  a  state  of 
mind,  is  to  be  determined  as  an  issue, 
the  actor  or  doer  knows  more  about 
the  processes  of  his  own  mind  than 
any  one  else;  and,  so  long  as  his 
secret   intention   is   not  so  weighted 
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contradicted,  it  will  not  be  received.^  Some  administrative  color 
is  furnished  for  such  a  holding  where,  as  in  a  serious  criminal 
offense  there  is  danger  that  the  jury  may  be  misled  by  it.®  How- 
ever well  warranted  such  a  course  may  be  as  a  matter  of  adminis- 
tration, that  a  party  or  other  witness  is  normally  entitled  to  testify 
as  to  the  content  of  his  mind  at  any  given  time  seems  unquestion- 
able. He  is  not,  as  a  rule,  entitled  to  testify  directly  as  to  the 
mental  state  of  any  other  person.^  The  declarations  of  a  party  or 
other  person  may  be  shown  as  manifestations  of  a  relevant  mental 
state.  These  may  be  oral.-"'  They  may,  however,  equally  well  be 
in  writing.^^  Indeed,  the  doing  of  any  act  fairly  indicative  of  the 
content  of  the  mind  may  be  proved  in  such  a  eonnection.^^  In 
fact,  the  only  absolute  rule  of  limitation  in  this,  as  in  other  oases 


down  and  drowned  by  his  acts  as  to 
mislead  other  persons  to  their  injury, 
and  thereby  estop  him,  he  may  tes- 
tify to  his  secret  intention  when 
called  as  a  witness.  Chambers  i;. 
Chambers,  227  Mo.  262,  127  S.  W.  86 
(1910). 

The  jury  are  not  required  to 
believe  the  statement  of  the  witness 
simply  because  he  is  not,  and  indeed, 
cannot  be,  directly  contradicted. 
Fleet  V.  Tichenor,  (Cal.  1909)  104 
Pac.  458;  Larson  v.  Thoma,  (Iowa, 
1909)  121  N.  W.  1059;  Helm  v.  An- 
chor Fire  Ins.  Co.,  (Iowa,  1906)  109 
N.  W!.  605  (fraudulent  intention). 
While,  for  example,  on  an  issue  in- 
volving good  faith  a  party  may  tes- 
tify as  to  his  mental  state,  the  jury 
may  test  its  truthfulness  by  com- 
paring such  claim  with  the  circum- 
stances attending  the  transaction. 
Thompson  v.  Glover,  120  Ga.  440,  47 
S.  E.  935   (1904). 

7.  Western  Union  Telegraph  Co.  v. 
Cleveland,  (Ala.  1910)  53  So.  80; 
Barnewell  v.  Stephens,  (Ala.  1905) 
38  So.  662;  Alabama  Fertilizer  Co.  V. 
Reynolds,  79  Ala.  497  (1885). 

8.  Anderson  v.  State,  104  Ala.  83, 
16  So.  108  (1893)  (statutory  seduc- 
tion). 

9.  Spaulding  v.  Strang,  36  Barb. 
(N.  Y.)   310  (1862). 


10.  Georgia.  —  Perry  v.  State,  110 
Ga.  234,  36  S.  E.  781   (1900). 

Illinois.  —  Mcintosh  v.  Fisher,  125 
111.  App.  511   (1906). 

Iowa.  —  Du  Bois  v.  Luthmer,  126 
N.  W.  147   (1910)    (intention). 

Massachusetts.  —  Jacobs  v.  Whit- 
comb,  10  Cush.  255   (1852). 

Michigan.  —  Edgell  v.  Francis,  66 
Mich.  303,  33  N.  W.  501   (1887). 

New  York.  —  People  v.  Colmey,  188 
N.  Y.  573,  80  N.  E.  1115  (1907) 
(information)  [judgment  affirmed 
102  N.  Y.  Suppl.  714,  117  App.  Div. 
462.] 

North  Carolina.  —  Moore  v.  Moore, 
151  N.  C.  555,  66  S.  E.  598  (1909) 
(mistake). 

Ohio.  — -Raker  v.  Toledo  &  I.  Ry., 
30  Ohio  Cir.  Ct.  R.  78  (1907). 

Pennsylvania.  —  Duncan  v.  McCul- 
lough,  4  Serg.  &  R.  483  (1818). 

Texas.  —  Stexes  v.  Smith,  (Civ. 
App.  1908)  107  S.  W.  141  (intention 
to  occupy  as  a  homestead). 

England.  — Dn  Bost  v.  Beresford, 
2  Campb.  511  (1810). 

See  also  §§  2643  et  seq. 

11.  Long  V.  Booe,  106  Ala.  570, 
17  So.  716  (1894). 

12.  Wilhite  v.  Fricke,  (Ala.  1910) 
53  So.  157  (animus)  ;  Swanson  v. 
Chicago  City  Ry.  Co.,  242  111.  388, 
90  N.  E.  210  (1909)    (notice)  ;  Mott« 
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of  the  use  of  circumstantial  evidence  ^*  is  that  the  fact  should 
possess  some  actual  or  potential  relevancy  and  not  be  excluded  by 
a  positive  rule  of  procedure.^*  A  v^itness,  for  example,  will  not 
be  allov7ed  to  quote  the  truth  of  his  own  previous  assertions  as 
ground  for  a  present  one.^®  Evidence  which  is  irrelevant  because 
too  remote,^®  or  for  some  other  cause,  will,  as  a  matter  of  course, 
be  rejected. 

Habit  or  custom.  —  The  mental  state  of  a  person,  firm  or  cor- 
poration may  be  shown  by  facts  tending  to  establish  a  habit  or 
custom  fairly  indicative  of  the  existence  of  such  a  mental  state. 
Thus,  the  custom  of  a  railroad  company  or  of  its  officers  to  accept, 
in  payment  of  fare,  tickets  contrary  to  their  face  import  may  tend 
to  show  connivance.-^'^ 

Former  occurrences.  —  In  view  of  the  comprehensive  treatment 
given  to  certain  aspects  of  this  subject  under  the  topic  of  Res  inter 
Alios  acta}^  it  may  be  sufficient  at  this  time  to  observe  that  the 
existence  of  various  mental  states,  e.  g.,  knowledge,^®  notice,^**  and 
the  like  ^^  may  satisfactorily  be  established  by  proof  of  what  hap- 
pened upon  other  occasions. 

§  1741f.  (Canons  of  Relaxation;  Inherent  Difficulty  of 
Proof) ;  Moral  Qualities.  —  Moral  qualities  present  even  greater 
difficulties  in  proof  than  those  which  inhere  in  the  establishment 
of  mental  conditions  or  states.     This,  in  part,  is  due  to  the  fact, 

V.     Alger,     15     Gray     (Mass.)      322  17.  Harris   v.   Delaware,   L.   &    W. 

(1860)    (belief);   Moore  v.  State,  2  R.   Co.,    (N.   J.   Sup.   1909)    72  Atl. 

Ohio  St.  500  (1853).  50. 

13.  §  1740e.  18.  §§  3217  et  seq. 

14.  Miller  v.  HottenS'tein,  1  Woodw.  19.  Weller  &  Co.  v.  Camp,  (Ala. 
(Pa.)  236  (1862)    (hearsay).  1910)  52  So.  929  (bystander);  Joseph 

15.  Hazleton  v.  Allen,  3  Allen  Taylor  Coal  Co.  v.  Dawes,  220  111. 
(Mass.)    lU   (1861).  145,  77  N.  E.  131    (1906)    [affirming 

16.  Com.  V.  Abbott,  130  Mass.  472  judgment  122  111.  App.  389  (1905)]; 
(1881);  White  v.  Graves,  107  Mass.  Hadtke  v.  Grzyll,  130  Wis.  275,  110 
325,  9  Am.  Rep.  38   (1871).  N.  W.  225  (1907). 

An  appellate  court  will,  as  a  rule,  20.  Hanselman  v.  Broad,  99  N.  Y. 

decline  to  interfere  with  the  action  of  Suppl.     401,     113     App.     Div.     447 

the  trial  judge  in  passing  upon  objec-  (1906);    City    of    Dallas    v.   McCul- 

tions  based  on  remoteness.    The  power  lough,    (Tex.  Civ.  App.   1906)    95  S. 

to  do  so  where  the  action  of  the  court  W.  1121. 

below  has  been  unreasonable  and  the  21.  Baldwin    v.    People's    Ry.    Co., 

evidence  is  before  them,  is  undoubted.  (Del.     Super.     1908)     76    Atl.     1088 

Com.  «.  Trefethen,  157  Mass.  180,  183,  (alarm)    [judgment    (Sup.   1909)    72 

31  N.  E.  961,  24  L.  E.  A.  235  (1892) .  Atl.  979]. 
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referred  to  later,^  that  in  the  production  of  moral  qualities,  habits 
or  conditions  of  mind  are  prone  to  blend,  in  a  very  confusing  way, 
with  the  results  of  other  forces.^  Not  being  subject  to  direct  ob- 
servation, and  the  manifestations  presented  being  inconclusive,  a 
serious  administrative  difficulty  in  the  matter  of  proof  is  thus  pre- 
sented. Under  these  circumstances,  procedure  has  adopted  a 
formal,  semi-mechanical  expedient  of  somewhat  doubtful  utility.^ 
It  proves  moral  qualities  by  showing  their  effect  upon  persons  with 
whom  the  individual  in  question  habitually  comes  in  contact.  In 
case  either  of  the  veracity  of  a  witness  *  or  some  other  relevant 
trait  of  character,^  the  only  attempt  made  is  to  show  the  reputation 
in  the  community  on  the  subject.*  The  bearing  of  moral  qualities 
upon  the  doing  of  a  relevant  act,  is,  at  most  deliberative,'^  not 
probative.*  l^or  is  reputation  itself,  in  many  cases,  probative  of 
the  existence  of  a  particular  trait  of  character,  e.  g.,  chastity  ^  or 
loyalty,^"  nor  as  proof  of  character  as  a  whole. 

§  1741g.  (Canons  of  Relaxation;  Inherent  Difficulty  of 
Proof) ;  Value.  —  Brief  consideration  of  the  special  relaxation 
accorded  by  administration  to  the  effort  to  establish  the  value  or 
price  of  real  or  personal  property  is  given  elsewhere  in  this 
treatise.-' 

§  1742.  (Canons  of  Relaxation);  "State  of  the  Case."  —  That 
a  party  may  easily  modify  his  normal  rights  to  judicial  relaxation 
of  probative  strictness  by  what  has  previously  occurred  in  the  case 
is  a  commonplace.  Parties,  to  a  large  extent,  shape  their  own 
issues  and  must  stand  or  fall  by  what  they  see  fit  to  do.    Beyond  a 

§  1741f-l.  §  3200.  a    particular   occasion.      Baldwin   v. 

2.  Com.   V.  Abbott,   130  Mass.  472       Western   E,   Corp.,   4  Gray    (Mass.) 
(1881).  333   (1855). 

3.  §  3310.  As  a  matter  of  knowledge,  and  so 

4.  Best    on    Ev.     (Chamberlayne's      of  due  care  in  the  selection  of  a  ser- 
3rd  ed.)  p.  258c.  vant,   the   existence  of   a   reputation 

5.  §§  3288  et  s«g.  may  be  a  material  fact.    Cook  v.  Par- 

6.  Boies  V.  McAllister,  12  Me.  308      ham,  24  Ala.  21   (1853). 

(1835);  Hart  v.  Reynolds,   1  Heisk.  9.  Bois  v.  McAllister,   12  Me.  30& 

(Tenn.)   208   (1870).  (1835). 

7.  §  3278.  10.  Hart    v.    Reynolds,    1    Heisk. 

8.  Thus,  general  reputation  on  the  (Tenn.)    208    (1870). 
subject  of  carelessness  is  not  admis-  §  1741g-l.  §§  2175a  et  seq. 
Bible  to  establish  want  of  due  care  on 


2313  Equal  Privileges  must  be  accoeded.        §  lY4:2a 

certain  point,  a  party  will  not  be  permitted  to  start  back  and  retry 
his  case.  Opportunity  is  frequently  all  that  the  rules  of  practice 
or  administration  undertake  to  supply.  False  starts  may  be  as 
dangerous  here  as  elsewhere.  Any  other  rule  would  seriously 
militate  against  the  administrative  duty  to  expediate  trials. 

It  is  not  to  he  inferred  moreover,  from  what  has  been  said 
that  a  party  is  at  liberty,  as  a  matter  of  right,  to  prove  a  fact;  even 
one  in  the  res  gestw  irrespective  of  what  is  commonly  called  "  the 
state  of  the  ease."  Administrative  relaxation,  like  any  other  privi- 
lege, may  be  waived.  If  a  fact  be  already  sufficiently  proved  ^  or 
be  admitted  ^  or  if,  though  not  distinctly  admitted,  its  existence 
is  not  seriously  controverted  *  it  is  within  the  reasonable  exercise 
of  the  administrative  power  of  the  presiding  judge  to  reject  the 
evidence.. 

§  1742a.  Canons  of  Requirement;  Must  accord  equal  Privileges. 

—  The  duty  of  the  court  to  hold  the  balance  of  indulgence  even  is 
not  open  to  question.^  Any  privilege  accorded  one  of  the  parties 
which  may  prejudice  his  opponent  the  latter  may  claim  the  right 
to  offset  in  any  appropriate  way.  Thus,  a  party  who  asks  for  the 
inferences  or  conclusions  of  a  witness,  cannot  successfully  object  to 

§    1742-1.    Arkansas.  —  Eussell    v.  Indiana.  —  Vogel    v.    Harris,     112 

Haltom    &    Lester,    89    S.    W.    471  Ind.  494,  14  N.  E.  385  (1887). 

(1905).  Michigan.  —  Scheibeck  v.  Van  Der- 

Illinois.  — Russell      v.      Sycamore  beck,   122   Mich.   29,   80   N.   W.   880 

Marsh  Harvester  Mfg.  Co.,  65  111.  333  (1899). 

(1872).  Mississippi.  —  Richardson   v.    lasa- 

Maryland.  —  State  v.  Trimble,   104  quena  County  Bd.  Levee  Com'rs,   68 

Md.  317,  64  Atl.  1026  (1906).  Miss.  539,  9  So.  351   (1891). 

Minnesota.  —  Norris  v.  Clark,  33  New  York.  —  White  v.  Old  Do- 
Minn.  476,  24  N.  W.  128   (1885).  minion  Steamship  Co.,  102  N.  Y.  660, 

Nelraska.  —  Arabian  Horse   Co.  v.  6  N.  E.  289  (1886). 

Bivens,  96  N.  W.  621   (1903).  Petmsylvania.  —  Cunningham         1). 

New  Forfc.  —  Allendorph  v.  Whee-  Smith,  70  Pa.  St.  450  (1872). 

ler,  101  N.  Y.  649,  5  N.  E.  42  (1886).  Texas.  —  StaWinga    v.    HuUum,    79 

yeicos.  — •  Bartlett    v.    Hubert,    21  Tex.  421,  15  S.  W.  677  (1891). 

Tex.  8  (1858).  Vermont.  — Wsi.it  v.   Brewster,   31 

Virginia.  — TvipleU  v.  Goflf,  83  Va.  Vt.  516  (1859). 

784,  3  S.  E.  525  (1887).  3.  Cole    v.    Curtis,    16   Minn.   182 

2.  Connecticut.  —  Boseli   v.   Doran,  (1870);   Austin  v.  Austin,   45   WIb. 

62  Conn.  311,  25  Atl.  242  (1892).  523    (1878). 

Illinois.  —  Batavia     Mfg.     Co.     v.  §  1742a-l.  §  541.    Canfield  Lumber 

Newton    Wagon    Co.,     91     111.    230  Co.    v.    Kint    Liunber    Co.,     (Iowa, 

(1878).  1910)     127    N.    W.    70    (oral    agree- 
ment ) . 
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a  pursuance  of  the  same  method  of  inquiry.^  This  is  very  obvious 
where  the  strictness  of  a  legal  rule  has  been  relaxed.  Suppose, 
however,  that  a  party,  having  been  indulged  in  the  use  of  per- 
fectly irrelevant  testimony,  should  object  when  his  adversary  de- 


2.  Illinois.  —  Provident  Sav.  Life 
Assur.  Soc.  V.  King,  216  111.  416,  75 
N.  E.  166  (1905)  [affirming  judgment 
117  111.  App.  556]    (conclusion). 

Michigan.  —  Kelley  v.  Detroit, 
etc.,  R.  Co.,  80  Mich.  237,  45  N.  W. 
90,  20  Am.  St.  Rep.  514  (1890). 

Missouri.  —  Nelson  Distilling  Co. 
V.  Hubbard,  53  Mo.  App.  23   (1892). 

'New  York.  —  Ahnert  v.  Union  Ry. 
Co.  of  New  York  City,  110  N.  Y. 
Suppl.  376  (1908);  Lefevre  v.  Silo, 
98  N.  Y.  Suppl.  321,  112  App.  Div. 
464   (1906)    (conclusion). 

Pennsylvania.  —  Whitney  v.  Has- 
kell, 216  Pa.  622,  66  Atl.  101  (1907) 
(understanding) . 

Relevant  evidence.  —  Where  one  of 
the  litigants  has  introduced  evidence 
upon  a  given  topic  sustaining  some 
logical  relation  to  the  case  he  must, 
as  a  rule,  be  content  that  his  op- 
ponent should  bring  forward  coun- 
tervailing evidence  on  the  same  point. 

Alabama.  —  PoUak  v.  Gunter  & 
Gunter,  50  So.  155  (1909);  Mobile, 
J.  &  K.  C.  R.  Co.  V.  Hawkins,  51  So. 
37  (1909)  (conversation);  Wefel  v. 
Stillman,  44  So.  304  (1907);  Ala- 
bama Great  Southern  R.  Co.  v.  Guest, 
39  So.  654  (1905  (suicide)  ;  Wells  v. 
Gallagher,  39  So.  747   (1905). 

Arkansas.  —  German- American  Ins. 
Co.  V.  Brown,  87  S.  W.  135   (1905). 

Colorado.  —  Farmers'  High  Line 
Canal  &  Reservoir  Co.  v.  White,  75 
Pac.  415   (1903). 

Connecticut.  —  Hoggson  &  Pettis 
Mfg.  Co.  V.  Sears,  77  Conn.  587,  60 
Atl.  133    (1905). 

Georgia.  —  Waters  v.  Rome  &  N. 
Ry.  Co.,  133  Ga.  641,  66  S.  E.  884 
(1909);  McElevaney  V.  McDiarmid, 
131  Ga.  97,  62  S.  E.  20   (1908). 

Illinois.  —  O'Rourke  v.  Sproul,  241 
111.  576,  89  N.  E.  663   (1909)  ;  Kuhn 


V.  Eppstein,  239  111.  555,  88  N.  E. 
174  (1909);  Loftus  v.  Loftus,  134 
111.  App.  360  (1907);  Mcllwain  v. 
Gaebe,  128  111.  App.  209  (1906) 
(X-ray  photograph)  ;  Cook  v.  Lantz, 
116  111.  App.  472  (1904);  Police- 
men's Benev.  Ass'n  of  City  of  Chi- 
cago V.  Ryce,  115  111.  App.  95  (1904) 
[judgment  affirmed  213  111.  9,  72  N. 
E.  764;];  Merchants'  Loan  &  Trust 
Co.  V.  Boucher,  115  111.  App.  101 
(1904);  Illinois  Steel  Co.  v.  Wierz- 
bicky,  206  111.  201,  68  N.  E.  1101 
(1903)  [judgment  affirmed  107  111. 
App.  69.]. 

Indiana.  —  Bowen  v.  W.  O.  Eaton 
&  Co.,  (App.  1909)  89  N.  E.  961;  In- 
dianapolis Traction  &  Terminal  Co. 
V.  Romans,  (App.  1907)  79  N.  E. 
1068. 

Iowa.  —  Kelly  v.  Chicago,  R.  I.  t 
P.  Ry.  Co.,  114  N.  W.  536  (1908); 
Cronk  v.  Wabash  R.  Co.,  123  Iowa, 
349,  98  N.  W.  884  (1904). 

Kentucky.  —  Ratliflf  v.  Daniels 
Ev'r  121  S.  W.  1034  (1909). 

Michigan.  —  Alpena  Tp.  v.  Main- 
ville,  153  Mich.  732,  117  N.  W.  338, 
15  Detroit  Leg.  N.  605  (1908)  ;  Mc- 
Naughton  v.  Smith,  99  N.  W.  382,  11 
Detroit  Leg.  N.  51    (1904). 

Minnesota.  —  Peter  v.  Schultz,  107 
Minn.  29,  119  N.  W.  385  (1909) 
(gift). 

Missouri.  —  Powell  r.  St.  Louis  & 
S.  F.  R.  Co.,  129  S.  W.  963  (1910)  ; 
Crawford  v.  Kansas  City  Stockyards 
Co.,  215  Mo.  394,  114  S.  W.  1057 
(1908). 

Montana.  —  Yank  v.  Bordeaux,  29 
Mont.  74,  74  Pac.  77   (1903). 

Veiv  Hampshire.  —  Page  v.  Hazel- 
ton,  74  N.  H.  252,  66  Atl.  104"9 
(1907)    (book  entry). 

.Veto  York.  —  Whipple  v.  Farrelly, 
121  N.  Y.  Suppl.  117,  136  App.  Diy. 
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sires  to  enter  upon  a  like  inquiry  in  such  a  way  as  to  prejudice  or 
mislead  the  jury.  The  question  at  once  arises; — how  far  is  a 
court  required  patiently  to  listen  to  irrelevant  and  immaterial  evi- 

587  (1910);  Jetter  v.  Zeller,  104  N. 
Y.  Suppl.  229,  119  App.  Div.  179 
(1907)  ;  Emanuel  v.  Maryland  Casu- 
alty Co.,  47  Misc.  Rep.  378,  94  N. 
Y.  Suppl.  36  (1905). 

North  Carolina.  —  Parker  v.  At- 
lantic Coast  Line  R.  Co.,  133  N.  C. 
335,  45  S.  E.  658,  63  L.  R.  A.  827 
[rehearing  denied  43  S.  B.  1005 
(1902). 

Ohio.  —  Schmidt  v.  Turner,  27 
Ohio  Cir.  Ct.  R.  327   (1905). 

Pennsylvania.  —  Hastings  v,  Speer, 
34  Pa.  Super.  Ct.  478   (1907). 

South  Dakota.  —  Borneman  v.  Chi- 
cago, St.  P.,  M.  &  0.  Ry.  Co.,  104  N. 
W.  208   (1905). 

Texas.  —  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Steels,  (Civ.  App. 
1908)  110  S.  W.  171;  St.  Louis 
Southwestern  Ry.  Co.  of  Texas  v. 
Parks,  (Civ.  App.  1905)  90  S.  W. 
343;  Texas  &  P.  Ry.  Co.  v.  Malone, 
(Civ.  App.  1905)  88  S.  W.  389; 
.^tna  Ins.  Co.  v.  Fitze,  (Civ.  App. 
1904)   48  S.  W.  370. 

Washington.  —  Port  Townseud 
Southern  R.  Co.  v.  Barbare,  89  Pac. 
710   (1907). 

Wisconsin.  —  Lounsbury  v.  Davis, 
124  Wis.  432,  102  N.  W.  941   (1905). 

United  States.  —  Stanley  v.  Beck- 
ham, 150  Fed.  152,  82  C.  C.  A.  304 
(1907)  (conversation)  ;  Burrell  v.  U. 
S.,  147  Fed.  44,  77  C.  C.  A.  308 
(1906). 

Introduction  of  evidence  at  a 
former  trial  has  been  held  to  have 
the  same  effect.  Nelson  County  V. 
Bardstown  &  L.  Turnpike  Road  Co., 
(Ky.  1907)  30  Ky.  Law  Rep.  1254, 
100  S.  W.  1181;  Nelson  County  v. 
Bardstown  &  B.  Turnpike  Road  Co., 
(Ky.  1907)  30  Ky.  Law  Rep.  1258, 
100  S.  W.  1183;  Nelson  County  v. 
Chaplin  &.  B.  Turnpike  Road  Co., 
(Ky.  1907)  30  Ky.  Law  Rep.  1260, 
100  S.  W.  1184. 


The  original  proponent  will  not  he 
heard  when  urging  a  technical  reason 
against  doing  a  thing  obviously  so 
fair. 

Colorado.  —  Bates  v.  Hall,  98  Pac. 
3  (1908)  (title  to  water  rights  must 
be  by  deed). 

Missouri.  —  Boren  v.  Brotherhood 
of  Railroad  Trainmen,  (App.  1910) 
129  S.  W.  491  (not  authorized  to  do 
business  in  state ) . 

Texas.  —  Walker  v.  Erwin,  (Civ. 
App.  1907)  106  S.  W.  164  (parol 
evidence)  ;  Cobb  v.  Bryan,  (Civ.  App. 
1906)   97  S.  W.  513   (no  issue). 

Virginia.  —  Metropotilan  Life  Ins. 
Co.  V.  Hayslett,  86  S.  E.  256  (1910) 
(special  assignment). 

So,  if  a  fact  or  set  of  facts  is 
of  but  slight  logical  relevancy  the 
proponent  must  be  understood  to 
have  assented,  by  implication,  that 
his  adversary  should  introduce  facts 
of  the  same  class  or  evidence  of  sim- 
ilarly weak  probative  force.  South- 
ern Ry.  Co.  V.  MoEntire,  (Ala.  1910) 
53  So.  158.  He  who  opens  a  door 
and  enters  cannot  at  once  shut  it  in 
his  opponent's  face. 

It  is  essential  however  to  the  oper- 
ation of  this  rule  of  administration 
or  practice  that  the  rebutting  or 
countervailing  evidence  should  relate 
to  the  same  point  as  that  to  which 
the  original  proof  was  directed. 
Mahon  v.  Rankin,  (Or.  1909)  102 
Pac.  608  [rehearing  denied  103  Pac. 
53.].  That  the  two  points  are  closely 
similar  is  not  necessarily  sufficient. 
The  matter  is  one  of  administration 
and  often  involves  nice  questions  of 
degree.  Setzler  v.  Metropolitan  St. 
Ry.  Co.,  227  Mo.  454,  127  S.  W.  1 
(1910)  (fact  and  contents  of  a  re- 
port). 

It  will  be  observed  that  the  rule 
is,  in  large  part,  a  restatement  of  the 
litigant's    right    to    test   his    adver- 
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denee  merely  because  the  party  who  now  objects  has  been  per- 
mitted to  put  in  equally  immaterial  evidence  on  the  same  subject 
without  objection  ?  There  is  some,  though  rather  doubtful,  au- 
thority to  the  effect  that  a  party  who  has  permitted  such  evidence 


sary's  case.  (§§  377  et  seq.)  The 
judge  may  properly  restrict  the  range 
of  rebutting  evidence  by  limiting  the 
latitude  accorded  to  the  original  pro- 
ponent. This  may,  in  many  in- 
stances, be  the  course  of  wisdom; 
for  the  judge  is  aware  that,  whatever 
be  the  scope  permitted  to  the  one 
party,  equal  indulgence  must  be  al- 
lowed to  the  other. 

According  to  the  same  rule  in  its 
reverse  form,  a,  party  who  has  ob- 
jected to  the  reception  of  a  certain 
grade  or  species  of  evidence  when 
tendered  by  his  adversary,  will  not 
be  permitted  to  secure  the  benefit  of 
introducing  it  for  himself.  Shedd  v. 
Scefeld,  126  111.  App.  375  (1906)  [de- 
cree affirmed  82  N.  E.  580  (1907)]; 
Electric  Carriage  Call  &  Specialty 
Co.  V.  Herman,  67  Mliac.  Rep.  394, 
123  N.  Y.  Suppl.  231  (1910).  In- 
deed, the  forensic  situation  would 
not  be  varied  should  the  exclusion 
have  been  made  by  the  judge  upon 
his  initiative.  Best  v.  Wohlford, 
(Cal.   1908)    94  Pac.  98. 

Completeness  required.  —  In  cases 
where  the  new  evidence  is  required 
to  complete  that  which  has  already 
been  received,  an  additional  admin- 
istrative reason  for  receiving  the  for- 
mer is  furnished.   (§§  488  et  seg.) 

Arkansas.  —  Stuckey  v.  O'Neal,  86 
Ark.  145,  109  S.  W.  1164  (1908). 

Colorado.  —  Baily  v.  Carlton,  95 
Pac.  542   (1908)    (conversation). 

Georgia.  —  Stone  v.  Town  of  Tal- 
lulah  Falls,  131  Ga.  452,  62  S.  E. 
592    (1908)    (ordinance  book). 

Illinois.  —  Olson  v.  Brundage,  139 
111.  App.  559  (1908)  (conversation 
containing  self-serving  declaration)  ; 
Chicago  City  Ry.  Co.  v.  Bundy,  210 
111.  39,  71  N.  B.  28  (1904)  (conver- 
sation). 


Kentucky.  —  Hurst  v.  Mechlin,  119 
S.  W.  807   (1909)    (conversation). 

Michigan.  —  Proctor  v.  Hobart  M. 
Cable  Co.,  145  Mich.  503,  108  N.  W. 
992,  13  Detroit  Leg.  N.  644  (1906) 
(correspondence) . 

Montana.  —  McConnell  v.  Combi- 
nation Min.  &  Mill.  Co.,  76  Pac.  194 
(1904). 

Nebraska.  —  Gosnell  v.  Webster, 
97  N.  W.  1060  (1904)  (correspond- 
ence ) . 

NetB  York.  —  Stevens  v.  Gilbert, 
120  N.  Y.  Suppl.  114  (1909)  (answer 
to  letter)  ;  Buedingen  Mfg.  Co.  n. 
Royal  Trust  Co.,  181  N.  Y.  563,  74 
N.  E.  1115  (1905)  [judgment  af- 
firmed 85  N.  Y.  Suppl.  621,  90  App. 
Div.  267  (1904)  (correspondence)]; 
Buedingen  Mfg.  Co.  v.  Royal  Trust 
Co.,  85  N.  Y.  Suppl.  621,  90  App. 
Div.  267   (1904)    (correspondence). 

Vermont.  —  Smith's  Adm'r  D. 
Smith,  61  Atl.  558  (1905)  (conver- 
sation) ;  Wright  V.  Williams'  Estate, 
47  Vt.  222  (1874)  (former  testi- 
mony ) . 

Wisconsin.  —  Early  v.  W5nn,  129 
Wis.  291,  109  N.  W.  633  (1906)  (con- 
versation) ;*  Smith  v.  Milwaukee 
Electric  Ry.  &  Light  Co.,  127  Wis. 
253,  106  N.  W.  829  (1906)  (conver- 
sation ) . 

Evidence  added  for  the  purpose 
of  completeness  must,  however,  be 
bona  fide  adapted  to  that  purpose. 
Pettis  V.  Green  River  Asphalt  Co., 
(Neb.  1904)  99  N.  W.  235;  Lunham 
V.  Lunham,  117  N.  Y.  Suppl.  396, 
133  App.  Div.  215  (1909);  Mahon  v. 
Rankin,  (Or.  1909)  102  Pac.  608. 
For  example,  all  that  two  parties 
say  at  a  single  interview,  on  what- 
ever sTibject,  is  not  admissible  be- 
cause whnt  is  said  on  some  one  or 
more  subjects  is  testified  to.    Thomas 
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to  be  received  against  him  may,  as  of  right,  present  similar  testi- 
mony, on  his  own  behalf,  on  the  same  subject.^  This  can  hardly 
be  done  by  virtue  of  any  principle  of  fair  play  to  the  present  pro- 
ponent. He  may  be  more  properly  regarded  as  having  laid  a  trap 
for  his  adversary,  suffering  immaterial  and  therefore  illegal  evi- 
dence to  be  introduced,  feeling  an  ability  to  control  the  effect  of 
the  entire  evidence  in  his  own  favor.  To  such  a  juggling  with  its 
procedure,  a  system  of  jurisprudence  which  seeks  to  arrive  at 
truth  and  do  justice  by  the  use  of  the  high  faculty  of  reason,  may 
well  fail  to  yield  its  assistance,  even  that  of  inaction.  In  this 
aspect  of  its  duty,  the  court  is  justified  in  rejecting  immaterial 
evidence  whenever  objection  is  made.* 

A  somewhat  different  situation  is  presented  when  the  party  who 


V.  Young,  81  Conn.  702,  71  Atl.  1100 
(1909).  The  rule  is  the  same  in  re- 
spect to  writings.  Holt  v.  Zwisohn, 
51  Misc.  Kep.  576,  101  N.  Y.  Suppl. 
191  (1906)  (contract);  T.  A.  Rob- 
ertson &  Co.  V.  Russell,  (Tex.  Civ. 
App.  1908)  111  S.  W.  205;  Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Criswell, 
(Tex.  Civ.  App.  1904)  78  S.  W.  388 
(letter)  ;  Rosier  v.  Coble,  (Wyo. 
1906)   84  Pac.  895  (letters). 

Hearsay.  —  Should  the  hearsay 
statements  of  a  particular  witness  be 
admitted,  rebutting  hearsay  will 
usually  be  received  to  contradict  it. 
St.  Louis  k  8.  F.  R.  Co.  v.  Sizemore, 
(Tex.  Civ.  App.  1909)  116  S.  W.  403. 

Parol  evidence.  —  In  like  manner, 
where  one  of  the  parties  introduces 
parol  evidence  of  the  contents  of  a 
constituent  document,  the  other  side 
may,  as  a  matter  of  course,  follow 
the  proponent  in  so  doing.  People's 
Building  &  Loan  Ass'n  Co.  v.  Rutz, 
(Mich.  1909)  123  N.  W.  6,  16  De- 
troit Leg.  N.  705  (articles  of  associa- 
tion). So  of  other  parol  evidence. 
Jefferson  Min.  Co.  v.  Anchoria  Leland 
Min.  &  Mill  Co.,  (Colo.  1904)  75  Pac. 
1070,  64  L.  R.  A.  925. 

Secondary  evidence.  —  In  general, 
where  one  party  gives  secondary  evi- 
dence without  objection,  the  other 
will  be  allowed  to  give  contradictory 


evidence  of  the  same  grade.  McCor- 
mack  V.  Mandelbaum,  92  N.  Y.  Suppl. 
425,  102  App.  Div.  302. 

3.  Alalama.  —  Havis  v.  Taylor,  13 
Ala.  324   (1848). 

Montana.  —  Yank  v.  Bordeaux,  29 
Mont.  74,  74  Pac.  77    (1903). 

Weiraska.  —  Gosnell  v.  Webster, 
97  N.  W.  1060   (1904). 

Nevada.  —  Richardson  v.  Hoole,  13 
Nev.  492    (1878). 

New  York.  —  Lesaler  v.  Bernstein, 
123  N.  Y.  Suppl.  223  (1910)  ;  Bued- 
ingen  Mfg.  Co.  v.  Royall  Trust  Co., 
90  N.  Y.  App.  Div.  267,  85  N.  Y. 
Suppl.  621   (1904). 

South  Dakota.  —  Aldous  v.  Olver- 
son,  95  N.  W.  917   (1903). 

United  States.  —  Warren  Live 
Stock  Co.  V.  Farr,  142  Fed.  116,  73 
C.  C.  A.  340   (1906). 

4.  California.  —  San  Diego  Land, 
etc.,  Co.  V.  Neale,  88  Cal.  50,  25  Pac. 
977,  11  L.  R.  A.  604,  78  Cal.  63,  20 
Pac.  372,  3  L.  R.  A.  83   (1891). 

Colorado.  —  Union  Steel  &  Chain 
Co.  V.  Wagoner,  85  Pac.  836   (1906). 

Connecticut.  —  Phelps  v.  Hunt,  43 
Conn.  194   (1875). 

Georgia.  —  Stapleton  v.  Monroe, 
111  Ga.  848,  36  S.  E.  428   (1900). 

Illinois.  —  Maxwell  v.  Durkin,  185 
111.  546,  57  N.  E.  433  (1900).  See 
also  Fitz  Simons,  etc.,  Co.  v.  Braua, 
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now  offers  rebutting  evidence  may  fairly  be  regarded  as  having 
himself  been  injuriously  affected  by  the  immaterial  facts  orig- 
inally offered.  That  the  trial  court  may,  in  discharge  of  its  ad- 
ministrative powers,  permit  the  present  proponent  to  repair  any 
injustice  which  may  have  been  done  to  him  and  receive  the  rebut- 
ting immaterial  evidence  even  against  objection,  is  entirely  clear.^ 


199  111.  390,  65  N.  E.  249,  59  L.  R. 
A.  421  [affirming  94  111.  App.  533] 
(1902). 

Indiana.  —  Shank  v.  State,  25  Ind. 
207   (1865). 

Maryland.  —  Gorsuch  v.  Rutledge, 
70  Md.  272,  17  Atl.  76  (1889). 

yelraska.  —  Dodge  v.  Kiene,  28 
Nebr.  216,  44  N.  W.  191   (1889). 

New  York.  —  Farmers',  etc.,  Bank 
V.  Whinfield,  24  Wend.  419   (1840). 

Pennsylvania.  —  Swank  v.  Phil- 
lips, 113  Pa.  St.  482,  6  Atl.  450 
(1886). 

Virginia.  —  Wilkinson  v.  Jett,  7 
Leigh  115,  30  Am.  Dec.  493    (1836). 

United  States.  —  Stringer  v. 
Young,  3  Pet.  320,  7  L.  ed.  693 
(1830). 

5.  Alaiama.  —  Curtis  v.  Parker, 
136  Ala.  217,  33  So.  935   (1902). 

ArJ^ansas.  —  Little  Rock,  etc.,  R. 
Co.  V.  Tankersley,  54  Ark.  25,  14  S. 
W.  1099  (1890). 

Colorado.  —  Farmers'  High  Line 
Canal,  etc.,  Co.  v.  White,  (Colo.  Sup. 
1903)   75  Pac.  415. 

Illinois.  —  Cummings  v.  Holland, 
130  111.  App.  315  (1906);  Chicago 
City  Ry.  Co.  i'.  Heydenburg,  118  111. 
App.  387  (1905);  Illinois  Steel  Co. 
V.  Wierzbieky,  206  111.  201,  68  N.  E. 
1101  [afjlrnnng  107  111.  App.  69] 
(1903). 

Indiana.  —  Brazil  Block  Coal  Co. 
V.  Gibson,  160  Ind.  319,  66  N.  E.  882, 
98  Am.  St.  Rep.  281   (1903). 

Iowa.  —  Ingram  v.  Wackernagcl, 
83  Iowa  82,  48  N.  W.  998   (1891). 

Kentucky.  —  Corley  v.  Lancaster, 
81  Ky.  171,  5  Ky.  L.  Rep.  39  (1883). 
See  also  Norton  v.  Doe,  1  Dana  14 
(1833). 


Louisiana.  —  Mousseau  v.  Thebens, 
19  La.  Ann.  516  (1867). 

Massachusetts.  —  Treat  v.  Curtis, 
124  Mass.  348   (1878). 

Michigan.  —  Johnson  v.  Doon,  131 
Mich.  452,  91  N.  W.  742   (1902). 

Missouri.  —  Baker  v.  Pulitzer  Pub. 
Co.,  103  Mo.  App.  54,  77  S.  W.  585 
(1903). 

Montana.  —  Yank  v.  Bordeaux,  23 
Mont.  74,  74  Pac.  77   (1903). 

Nebraska.  —  Clasen  v.  Pruhs, 
(1903)  95  N.  W.  640.  See  also  Gns- 
nell  V.  Webster,  (1904)  97  N.  W. 
1060. 

New  Hampshire.  —  Furbush  v. 
Goodwin,  25  N.  H.  425   (1852). 

New  York.  —  Waldron  v.  Romaine, 
22  N.  Y.  368   (1860). 

North  Carolina.  —  Cabiness  v. 
Martin,  15  N.  C.  106  (1833);  Par- 
ker V.  Atlantic  Coast  Line  R.  Co., 
131  N.  C.  827,  43  S.  E.  1005,  133  N. 
C.  335,  45  S.  E.  658,  63  L.  R.  A.  827 
(1902). 

Ohio.  —  Krause  v.  Morgan,  53 
Ohio  St.  26,  40  N.  E.  886  (1895). 

Pennsylvania.  —  Shannon  v.  Cast- 
ner,  21  Pa.  Super.  Ct.  294   (1902). 

South  Dakota.  —  Aldous  v.  Olver- 
son,  95  N.  W.  817   (1903). 

Texas.  —  Missouri,  etc.,  R.  Co.  v. 
Criswell,  (Tex.  Civ.  App.  1904)  78 
S.  W.  388. 

Vermont.  —  Stevenson  v.  Gunning, 
64  Vt.  601,  25  Atl.  697   (1892). 

'W<t^hington.  —  McXicol  v.  Collins, 
30  Wash.  318,  70  Pac.  753   (1902). 

United  States.  —  Evening  Post 
Pub.  Co.  V.  Voight,  72  Fed.  885,  19 
C.  C.  A.  224  (1896)  ;  Watts  v.  South- 
ern Bell  Telephone,  etc.,  Co.,  66  Fed. 
453   [affirmed  in  66  Fed.  460,  13  C. 
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Privilege.  —  Should  the  rebutting  evidence  offered  in  reply  to 
facts  previously  received  by  the  court  be  objected  to  under  some 
ground  of  privilege,  the  judge,  as  a  matter  of  course,  will  exclude 
it  although  it  puts  the  proponent  at  a  disadvantage.® 


§  1743.  (Canons  of  Requirement);  Definiteness  demanded. — 

A  further  limitation  imposed  by  the  practical  requirements  of 
judicial  administration  upon  the  general  admissibility  of  all  logi- 
cally probative  facts  is  to  the  effect  that,  in  order  to  be  admissible 
a  fact  must  be  of  such  a  nature  that  the  inferences  to  be  drav^n 
from  it  are  definite  and  certain.  In  other  words,  evidence  may 
be  rejected  because  lacking  in  definiteness.-^  This  may  reasonably 
occur  under  either  of  two  sets  of  fact.  (1)  The  jury  cannot,  as 
rational  men,  give  to  the  fact  in  question  any  appreciable  proba- 
tive weight  unless  and  until  it  shall  be  reinforced  by  other  infer- 
ences; (2)  the  party  is  shown  to  have  more  definite  evidence  on 
the  same  point  in  his  possession  or  control.     This  .le  declines  to 


C.  A.  579]  (1894);  AtcKison,  etc., 
R.  Co.  V.  Reesman,  60  Fed.  370,  9  C. 
C.  A.  20,  23  L.  R.  A.  768  (1894); 
Ward  V.  Blake  Mfg.  Co.,  56  Fed.  437, 
5  C.  C.  A.  538  (1893).  See  also  But- 
ter V.  De  Q.  Bottle  Stopper  Co.,  119 
Fed.  190  (1902)  "Having  thus  es- 
tablished the  law  of  the  case,  the  de- 
fendant cannot  be  permitted  to  ob- 
ject that  the  court  continued  to  ap- 
ply it  in  every  stage  of  the  trial."' 
HoUender  v.  New  York  Cent.,  etc.,  R. 
Co.,  14  Daly  (N.  Y.)  219,  222,  6  N. 
Y.  St.  352,  19  Abb.  N.  Cas.  (N.  Y.) 
18    (1887). 

No  new  issue  created.  —  The  mere 
fact  that  the  court  permits  irrelevant 
evidence  can  in  no  case  create  an 
issue  where  none  is  presented  by  the 
pleadings.  Wojtylak  v.  Kansas  &  T. 
Coal  Co.,  188  Mo.  260,  87  S.  W.  506 
(1905)  ;  State  v.  Silver  King  Consol. 
Mining  Co.  of  Utah  (Utah  1910)  100 
Pac.  520. 

6.  State  V.  Fortin,  (Mte.  1910)  76 
Atl.  896  (name  of  informant). 

§  1743-1.  Alalama.  —  Lambie  «/. 
State,  44  So.  51  (1907);  Watson  v. 
Byers,  6  Ala.  393  (1844). 


California.  —  People  v.  Tarbox, 
115  Cal.  57,  46  Pac.  896   (1896). 

Georgia.  —  Hardwood  Mfg.  Co.  v. 
Wooten,  126  Ga.  55,  54  S.  E.  814 
(1906). 

Indiana.  —  Central  Union  Tele- 
phone Co.  V.  Swoveland,  14  Ind.  App. 
341,  42  N.  E.  1035   (1895). 

Maryland.  —  Gunther  v.  Bennett, 
72  Md.  384,  19  Atl.  1048  (1890). 

Massachusetts.  —  Phillips  v.  Mid- 
dlesex County,  127  Mass.  262   (1879. 

Minnesota.  —  Lovejoy  v.  Howe,  55 
Minn.  353,  57  N.  W.  57  (1893). 

New  Hampshire.  —  State  v.  Flan- 
ders, 38  N.  H.  324   (1859). 

South  Carolina.  —  Hopper  v.  Ho;i- 
per,  61  S.  C.  124,  39  S.  E.  3«6 
(1901). 

Texas.  —  Reagan  Round  Bale  Co.  i. 
Dickson  Car  Wheel  Co.,  (Civ.  App. 
1909)    121  S.  W.  526. 

Vermont.  —  Slack  v.  Bragg,  83  Vt. 
404,  76  Atl.  148  (1910);  Melvin  v. 
Bullard,  35  Vt.  268  (1862). 

Wisconsin.  —  Barney  v.  Douglass, 
22  Wis.  464   (1868). 

England.  —  Underwood  v.  Wing,  4 
De  G.  M.  &  G.  633,  3  Eq.  Rep.  794, 
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produce.^  No  fact  or  tlie  inference  to  be  drawn  from  it  can  how- 
ever properly  be  rejected  as  uncertain  simply  because,  standing 
alone,  it  may  appear  to  be  so.  The  evidence  will  be  received  as 
definite  if  other  evidence  to  make  it  so  is  produced  or  promised.' 

Certwm  id  quod  certum  reddi  potest.  —  Legally,  that  is  certain 
which  may  be  made  so. 

Conjecture.  —  It  follows,  a  fortiori^  that  evidence  which  is 
simply  conjectural  in  its  nature  will  properly  be  excluded.*     Com- 


1  Jur.  N.  S.  159,  24  L.  J.  Ch.  293,  2 
Wkly.  Kep.  641,  53  Eng.  Ch.  496,  43 
Eng.  Reprint  655   (1855). 

2.  Kichmond  v.  Dubuque,  etc.,  E. 
Co.,  40  Iowa  264  (1875);  Missouri 
Pao.  R.  Co.  V.  Heidenheimer,  82  Tex. 
195,  17  S.  W.  608,  27  Am.  St.  Rep. 
861    (1891). 

The  best  evidence  practically  avail- 
able will,  on  the  other  hand,  be  re- 
ceived. Where  the  statement  is  one 
of  fact,  more  largely  than  of  conjec- 
ture or  inference,  it  will  be  admitted 
although  the  probative  force  will 
probably  be  alight.  Thus,  a  witness 
may  testify  that  a  given  house  was 
"cold."  Dahms  v.  Moore,  110  111. 
App.  223   (1903). 

3.  Ashley  v.  Wilson,  61  Ga.  297 
(1878);  Fulton  v.  Maccracken,  13 
Md.  528,  81  Am.  Dee.  620  (1862); 
Blauvelt  v.  Delaware,  L.  &  W.  R.  Co., 
206  Pa.  141,  55  Atl.  857  (1903)  ;  Bu- 
chanan V.  Wilburn,  (Tex.  Civ.  App. 
1910)  127  S.  W.  1198;  San  Antonio 
Traction  Co.  v.  Haines,  (Tex.  Civ. 
App.  1907)   100  S.  W.  788. 

4.  Alalama.  —  Reeder  v.  HuflFman. 
41  So.  177   (1906). 

California.  —  Muller  v.  Southern 
Pac.  R.  Co.,  83  Cal.  240,  23  Pae.  265 
(1890). 

District  of  Columhia.  —  Washing- 
ton Second  Nat.  Bank  v.  Avcrell,  2 
App.  Cas.  470,  25  L.  R.  A.  761 
(1894). 

Illinois.  —  North  Chicago  St.  R 
Co.  V.  Cotton,  140  111.  486,  29  N.  E. 
899  [affirming  41  111.  App.  311] 
(1892). 


Maine.  —  Pike  v.  Crehore,  40  Me. 
503  (1855). 

Massachusetts.  —  Pond  v.  Pond, 
132  Mass.  219   (1882). 

Michigan.  —  Van  Beusen  v.  Cath- 
cart,  43  Mich.  258,  5  N.  W.  319 
(1880). 

Minnesota.  —  Briggs  v.  Minneapo- 
lis St.  R.  Co.,  52  Minn.  36,  53  N.  W. 
1019   (1892). 

Missouri.  —  Charlton  v.  St.  Louis 
&  S.  F.  R.  Co.,  200  Mo.  413,  98  S. 
W.  529  (1906)  ;  Rutledge  v.  Missouri 
Pac.  R.  Co.,  110  Mo.  312,  19  S.  W. 
38   (1892). 

'New  Hampshire.  —  Smith  v.  New 
England  Bank,  70  N.  H.  187,  46  Atl. 
230   (1899). 

New  York.  —  Newell  v.  Doty,  33 
N.  Y.  83  (1865). 

Pennsylvania.  —  Schuylkill  River 
East  Side  R.  Co.  v.  Stocker,  128  Pa. 
St.  233,  18  Atl.  399   (1889). 

Texas.  —  Ragsdale  v.  Robinson,  48 
Tex.  379   (1877). 

United  States.  —  U.  S.  v.  Ross,  92 
U.  S.  281,  23  L.  ed.  707  (1875). 

Canada.  —  Peacock  v.  Cooper,  27 
Ont.  App.  128    (1900). 

Actions  of  bloodhounds.  —  The 
conduct  and  behavior  of  bloodhounds 
after  being  set  on  the  trail  of  a  fuffi- 
tive  criminal  cannot  be  given  in  evi- 
dence to  prove  that  the  scent  of  the 
accused  and  the  scent  of  the  person 
who  perpetrated  the  crime  which  is 
being  investigated  are  identical. 
Brott  V.  State,  (Neb.  1903)  97  N.  W. 
593,  63  L.  R.  A.  789. 

Conjecture  and  fact.  — "Where  the 
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paratively  little^  in  this  connection,  will  be  found  to  depend  upon 
the  form  in  which  the  statement  of  the  witness  is  made.  A  posi- 
tive unqualified  declaration  concerning  even  a  fact  as  to  which  the 
witness'  mental  action  is  necessarily  that  of  conjecture  has  been 
received.^  The  reverse  is  equally  true.  A  statement  conjectural 
in  form  may,  in  reality,  be  one  resulting  from  positive  knowledge. 
The  witness,  from  habit,  excess  of  caution,  or  other,  to  him,  satis- 
factory reason,  may  see  fit  to  put  a  statement  of  a  fact  actually 
known  to  him  into  a  form  which  savors  of  opinion  or  conjecture. 
The  court  will  disregard  the  form  of  statement  and  seek  the  sub- 
stance. The  true  question  is :  What  does  the  witness  really  know 
and  actually  intend  to  say  about  the  matter  ?  Should  the  witness, 
for  example,  see  fit,  for  any  reason,  to  testify  that  he  "  guesses,"  ^ 
"  presumes,"  ^  or  "  supposes  "  *  any  fact  to  exist,  when  he  really 
Tcnows  such  to  be  the  case,  his  statement,  conjectural  in  form, 
may  be  used  as  one  of  fact.  If  he  says  he  has  an  "  impression  "  * 
that  a  thing  is  so,  when  he  means  to  say  that  his  recollection  is  to 
that  effect  the  court  may  still  treat  any  such  statement  as  being 
one  of  direct  assertion. 

Speculative  inferences.  —  An  inference  which  is  speculative. 


future  course  to  be  pursued  under 
given  circumstances  is,  as  it  were,  a 
necessary  one,  the  content  of  reason- 
ing in  a  given  statement  may  be  so 
slight  as  to  leave  it  one  of  fact  rather 
than  of  conjecture.  First  Nat.  Bank 
of  Memphis  v.  First  Nat.  Bank  of 
Clarendon,  (Tex.  Civ.  App.  1911)  134 
S.  W.  831  (bank  would  have  refused 
cash ) .  Thus,  a,  party  suing  for  dam- 
ages on  account  of  the  non-delivery 
to  him  of  a  telegram  within  a  rea- 
sonable time  may  be  permitted  to 
testify  as  to  whether  he  would  have 
written  had  he  received  the  message 
in  season  and  what  he  would  have 
put  into  his  letter  had  he  done  so. 
Willis  V.  Western  Union  Tel.  Co.,  69 
S.  C.  531,  48  S.  E.  538  (1904).  In 
the  same  way,  a  person  walking  on  a 
railroad  track  may  be  allowed  to 
testify  as  to  what  he  would  have  done 
had  he  heard  the  engineer  blow  his 
whistle.     International  &  G.  N.  Ry. 

Vol.  Ill  — 146 


Co.  V.  Davis,   (Tex.  Civ.  App.  1905) 
84  S.  W.  669. 

Res  intee  alios.  —  Where  the  con- 
ditions of  an  experiment  are  at  vari- 
ance with  those  presented  in  the  case 
at  bar,  an  inference  too  highly  specu- 
lative to  be  valuable  as  evidence  may 
be  presented.  Epstein  Coal  Co.  v. 
Solvinsky,  110  N.  Y.  Suppl.  351 
(1908). 

5.  Thompson  v.  Stewart,  3  Conn. 
171,  8  Am.  Dec.  168  (1819). 

6.  Louisville,  etc.,  R.  Co.  v.  Orr, 
121  Ala.  489,  26  So.  35   (1898). 

7.  People  V.  Soap,  127  Cal.  408,  59 
Pac.  771  (1899). 

8.  Chatfield  v.  Bunnell,  69  Conn. 
511,  37  Atl.  1074  (1897);  Atlanta, 
Consol.  St.  R.  Co.  v.  Beauchamp,  93 
Ga.  6,  19  S.  E.  24   (1893). 

9.  State  V.  Flanders,  38  N.  H.  324 
(1859);  State  v.  Wilson,  9  Wash 
16,  36  Pac.  967  (1894). 
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not  based  upon  observation  or  any  fact  established  in  the  ease,  is 
incompetent  under  this  principle.^* 


§  1744.  (Canons  of  Requirement) ;  Time  must  be  economized. 

—  Were  the  search  for  truth  in  judicial  proceedings  as  unoon- 


10.  Alahama.  —  Southern  Ry.  Co.  v. 
McGowan,  43  So.  378  (1907);  Cen- 
tral of  Georgia  Ky.  Co.  v.  Martin, 
138  Ala.  531,  36  So.  426   (1904). 

California.  —  Doyle  v.  Eschen, 
(App.  1907)  89  Pac.  836;  Northwest- 
ern Packing  Co.  v.  Whitney,  (App. 
1907)  89  Pac.  981;  Spinks  v.  Clark, 
147  Cal.  439,  82  Pac.  45  (1905)  ;  Peo- 
ple i^.  Murphy,  146  Cal.  502,  80  Pac. 
709    (1905). 

Delaware.  —  Johnson  v.  Wilming- 
ton City  Ky.  Co.,  76  Atl.  961  (1905). 

Florida.  —  Upchurch  v.  Mizell,  40 
So.  29    (1905). 

Illinois.  —  Borrett  v.  Petry,  148 
III.  App.  622   (1909). 

Iowa.  —  Kesselring  v.  Hummer,  106 
N.  W.  501  (1906). 

Kentucky.  —  U.  S.  Fidelity  & 
Guaranty  Co.  v.  Blakely,  Hurst  & 
Co.,  27  Ky.  Law  Eep.  392,  85  S.  W. 
196   (1905). 

Maryland. — State  v.  Flanigan,  111 
Md.  481,  74  Atl.  818  (1909);  Balti- 
more &  0.  K  Co.  V.  State,  69  Atl. 
439  (1908)  ;  Wells  &  MeComas  Coun- 
cil, No.  14,  Junior  Order  United 
American  Mechanics  v.  Littleton,  60 
Atl.  22   (1905). 

Michigan.  —  Weaver  v.  Richards, 
156  Mich.  320,  120  N.  W.  818,  16  De- 
troit Leg.  N.  117  (1909)  (impres- 
sion) ;  Hamilton  v.  Michigan  Ctent. 
R.  Co.,  97  N.  W.  392,  10  Detroit  Leg. 
N.  711    (1903)     (expectancy  of  life). 

Missouri.  —  Masterson  v.  St.  Louis 
Transit  Co.,  204  Mo.  507,  103  S.  W. 
48    (1907). 

'New  Jersey.  —  State  v.  Maioni,  76 
Atl.  526  (1909). 

New  York.  —  Patten  v.  Lynett,  118 
N.  Y.  Suppl.  185,  133  App.  Div.  746 
(1909);  'Epstein  Coal  Co.  v.  Solvin- 


sky,  110  N.  Y.  Suppl.  351  (1908); 
White  V.  Prudential  Ins.  Co.  of 
America,  105  N.  Y.  Suppl.  87,  120 
App.  Div.  260   (1907). 

Oklahoma.  —  Wells  v.  State,  ( Cr. 
App.  1911)    113  Pac.  210    (thought). 

Oregon.  —  Anderson  v.  Aupperle, 
95  Pac.  330  (1908)  ("beer");  Tay- 
lor V.  Brown,  90  Pac.  673   (1907). 

Teaxis.  —  Bailey  v.  State,  ( Cr.  App. 
1909)  121  S.  W.  1120;  El  Campo  Rice 
Milling  Co.  v.  Montgomery,  ('Civ. 
App.  1906)  95  S.  W.  1102;  Hardin  v. 
St.  Louis  Southwestern  Ry.  Co.  of 
Texas,  (Civ.  App.  1905)  88  S.  W. 
40  (would  swear  to  the  truth)  ;  Dal- 
las Electric  Co.  v.  Mitchell,  (Oiv. 
App.  1903)   76  S.  W.  935. 

Virginia.  —  Metropolitan  Life  Ins. 
Co.  V.  Hall,  52  S.  E.  345   (1905). 

Washington.  —  Olympia  Light  & 
Power  Co.  v.  Harris,  108  Pac.  940 
(1910);  Hoseth  v.  Preston  Mill  Co., 
49  Wash.  682,  96  Pac.  423  (1908) 
(hear  a  particular  warning). 

Wisconsin.  —  Winkler  v.  Power  & 
Mining  Machinery  Co.,  141  Wis.  244, 
124  N.  W.  273  (1910)  ;  John  O'Brien 
Lumber  Co.  v.  Wilkinson,  101  N.  W. 
1050   (1904). 

"In  dealing  with  questions  of  evi- 
dence, courts  do  not  permit  facts  in 
themselves  susceptible  of  easy  proof 
to  be  established  by  mere  inference 
from  other  facts  from  which  they  are 
not  necessary  consequences."  Miller 
V.  Williams,  (Yucon  Territory  1906) 
3  Western  Law  Rep.  264. 

Experiment.  —  For  an  experiment 
to  be  probative,  it  is  essential  that 
the  conditions  should  be  substantially 
the  same  as  those  involved  in  the 
res  gestw.  State  v.  Plyler,  153  N.  C 
630,  69  S.  E.  269   (1910). 
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ditioned  in  time  and  space  as  is  the  case  witli  many  branches  of 
scientific  inquiry,  little  reason  would  exist  for  imposing  many  of 
the  restrictions  upon  the  operation  of  the  general  rule  of  admis- 
sibility which  are  very  reasonably  applied  by  judicial  administra- 
tion. The  necessity  of  finishing  trials  within  a  reasonable  time, 
the  difficulty  and  expense  of  procuring  the  attendance  of  witnesses 
at  some  certain  place,  often  at  a  considerable  distance  from  the 
residence  of  the  parties,  unite  with  other  circumstances  to  impose 
an  impressive  mandate  upon  a  magistrate  to  expedite  the  trial  of 
causes  (§  544)  by  trimming  away  redundancies  in  proof,  pre- 
venting useless  repetitions  or  accumulations  of  testimony  and  by 
insisting  that  each  litigant  bring  to  the  attention  of  the  tribunal 
the  most  probative  evidence  in  his  power.^  As  soon  as  a  litigant 
has  been  afforded  reasonable  opportunity  for  establishing  the  res 
gestce  of  his  case,  his  claim,  as  a  matter  of  right,  is  satisfied.  There 
may  well  remain,  however,  a  mass  of  facts  which,  if  the  ease 
before  it  had  all  the  general  importance  the  litigants  themselves 
are  inclined  to  attach  to  it,  the  court  might  well  hear  and  even  with 
some  profit.  It  cannot  be  said  that  they  are  without  a  rea- 
sonable effect  upon  the  mind  of  the  tribunal.  They  might  even 
give  symmetry  and  completeness  to  the  proof  of  a  case.  Had  the 
court  an  unlimited  amount  of  time  at  its  disposal,  the  evidence 
might  well  be  worth  hearing.  But  such  is  not  the  nature  of  the 
judicial  trial.  In  exercising  its  administrative  function  the  trial 
judge  who  at  the  stage  of  right  was  called  upon  to  hear  all  reason- 
ably necessary  evidence  regardless  of  its  consumption  of  time 
(§§  334  et  seq.,  358),  may  at  this  stage  properly  reject,-  at  his 
option,  evidence  which  for  any  reason,  fails  to  convince  him  that 
it  will  warrant  using  the  courts  time  —  which  frequently  is  in 
reality  the  time  of  other  litigants  —  long  enough  to  hear  it.^  The 
judge  will  seldom  admit  secondary  evidence,  unless  there  is  some- 
thing to  gain  by  it.  Where  more  probative  evidence  has  been  re- 
ceived, the  duty  of  expediting  causes  may  well  be  discharged,  in 

§  1744^1.  §§  464  et  seq.  Mfg.    Co.    v.    Dobbin,    23    Md.    210 

2.  District    of    Columbia.  —  Funk  (1865). 

V.  U.  S.,  16  App.  Cas.  478  (1900).  Pennsylvania.  —  Featherman      r. 

Indiana.  —  Stinehouse  v.  State,  47  Miller,  45  Pa.  St.  96  (1863). 

Ind.  17   (1874).  United  States.  —  Moore  v.  U.  S., 

Iowa.  —  Namea  v.  Union  Ins.  Co.,  150  U.  S.  57,  14  S.  Ct.  26,  37  L.  ed. 

104  Iowa  612,  74  N.  W.  14    (1898).  996   (1893). 

Maryland.  —  Baltimore    Chemical 
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part  at  least,  by  declining  to  receive  additional  evidence  of  a  less 
probative  nature.  It  follows  that  the  judge  may  properly  refuse 
to  consume  time  in  hearing  evidence  the  effect  of  which,  if  any, 
would  be  slight.^  This  is  particularly  true  where  the  party  offer- 
ing the  evidence  has,  himself,  suppressed  important  testimony.* 

§  1745.  (Canons  of  Requirement);  Jury  must  be  protected. — 

It  is  the  duty  of  the  court  to  keep  the  jury  from  being  misled.* 
The  judge  must  be  alert  at  every  turn.  The  advocate  may  occas- 
ionally immerge  into  the  actor  for  the  purpose  of  making  a  plaus- 
ible point  powerful  beyond  its  merits.  Ingenuity  may  instil  a 
damaging  warmth  and  color  into  an  ostensibly  passionless  narra- 
tion of  mere  facts.  A  story  may  be  so  told  that  its  connotations 
may  imply  very  much  more  than  the  narrator  would  venture  to 
assert.  The  mischief  is  constantly  being  done,  the  virus  insinuated 
into  the  minds  of  the  jurors,  and  yet  it  may  be  difficult  to  in- 
dicate any  open  trespass  committed  upon  the  rights  of  one  from 
under  whose  feet  the  ground  is  quietly  being  cut.  Against  in- 
justice in  this  form,  protection  can  only  be  afforded  by  the  judge. 
It  is  for  him  to  see  that,  so  far  as  it  is  possible  to  provide,  no 
argumentative  evidence,  i.  e.,  that  embodying  the  claims  of  a 
particular  contention  beyond  the  weight  carried  by  the  mere  force 
of  the  facts  themselves,  shall  be  received.  Evidence  of  this  kind 
should  be  promptly  rejected  as  calculated  to  prejudice  or  otherwise 
mislead  the  jurors. 

Presence  of  the  jury.  —  A  special  line  of  administrative  con- 
siderations attend  the  presence,  as  part  of  the  court,  of  an  un- 

3.  Wheeler  v.  Packer,  4  Conn.  102  not,  in  the  absence  of  the  inference  of 
(1821);  Hawkins  v.  James,  69  Miss.  bad  faith  which  arises  from  with- 
274,  13  So.  813  (1891);  Home  F.  holding  the  most  probative  evidence 
Ins.  Co.  V.  Kuhlman,  58  Nebr.  488,  78  from  the  tribunal,  ground  for  reiect- 
N.  W.  936,  76  Am.  St.  Rep.  HI  ing  it.  That  a  party  may  not  be  try- 
(1899) ;  Amoskeag  Mfg.  Co.  v.  Head,  ing  his  case  in  the  best,  i.  e.,  themok 
59  N.  H.  332,  338  (1879);  Golden  direct  and  simple  way,  may  be  ground 
Reward  Min.  Co.  v.  Buxton  Min.  Co.,  for  a  friendly  intimation  from  the 
97  Fed.  413,  38  C.  0.  A.  228  (1899).  court,  but  it  does  not  deprive  a  party 
See  also,  Philips  v.  Mo,  (Minn.  1904)  of  the  right  to  prove  his  case  ac- 
97  N.  W.  969.  cording  to  the  best  of  his  judgment. 

4.  §§  1070  et  seq.;  Long  v.  Trav-  Miller  v.  Shay,  142  Mass.  598,  8  N. 
ellers'  Ins.  Co.,  113  Iowa  259,  85  N.  E.  419  (1886);  Walker  v.  Curtis, 
W.  24(1901).  116  Mass.  98  (1874). 

Mere   inaptitude    of   the   evidence  §  1745-1.  §  386. 

offered  to  accomplish  its  purpose  is 
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trained,  emotionally  suggestible  body  of  men  whom  it  should  be  a 
part  of  the  judge's  duty  to  protect  from  the  error  into  which  they 
are  prone  to  be  misled,  under  the  zeal  or  unscrupulousness  of 
counsel  or  their  own  inaptitude  for  the  work  in  hand.^  The 
special  method  in  which  this  third  class  of  considerations  has  fre- 
quently been  made  to  operate  is  by  forbidding  the  use  of  certain 
species  of  testimony,  e.  g.,  hearsay,  which,  even  when  probative, 
have  been  assumed  to  be  dangerous  and  misleading.^  In  connec- 
tion with  his  duty  to  protect  the  jury  the  judge  may  well  hesitate 
before  permitting  them  to  consider  a  large  number  of  facts.  There 
is  always  danger  that  the  mind,  especially  that  of  a  casual  tribunal 
like  the  jury,  will  be  bewildered  and  confused  rather  than  aided 
to  a  correct  conclusion  by  a  mass  of  small  details,  tendered  by  way 
of  supplementing,  explaining  and  the  like.  Where  the  proof  of- 
fered is  that  relating  to  a  constituent  or  res  gestae  fact  or  to  the 
circumstantial  evidence  necessary  to  establish  these  *  it  may  well 
be  the  right  of  the  proponent  to  insist  that  the  evidence  should  be 
received  whatever  may  be  its  incidental  effect  upon  the  emotion- 
alism' of  the  jury.  It  may  well  be,  however,  even  in  connection 
with  proof  of  the  res  gestce,  that  should  the  proponent  have  it 
within  his  power  to  employ  an  alternative  method  of  proving  the 
same  fact  which  is  free  from  the  objectionable  feature  that  is  cal- 
culated to  mislead  the  jury,  the  court  may  compel  him  to  adopt  it. 
Where  the  stage  of  res  gestae  proof  has  been  passed,  it  is  clearly  not 
only  within  the  power  but  part  of  the  administrative  duty  of  the 
court  to  reject  any  evidence  of  optional  admissibility  which  should 
directly  tend  to  induce  the  jury  to  employ  emotion  rather  than  rea- 
son in  reaching  their  decision. 

Exciting  hostility.  —  Thus,  evidence  should  be  rejected  which 
tends  to  prejudice  the  objecting  party  by  exciting  hostile  feelings 
on  the  part  of  the  jury  against  him.® 

2.  Cunningham  v.  Smith,  70  Pa.  St.  N.  W.  264,  11  Detroit  Leg.  N.  226 
450   (1872).  (1904). 

3.  The  question  as  to  the  rational-  Mississippi.  —  Vicksburg,  etc.,  R. 
ity  of  such  a  course  may  well  be  re-  ^°-  ''•  P^"""'  ^^  ^^^^-  ^^^'  ^^  ^^■ 
garded  as  at  best  debatable.  (§§  17181  ^^"^  ®^^   (1856). 

gj  New   York.  —  Pease   v.    Smith,   61 

,     '  ,.,       .  N.  Y.  477   (1875). 

4.  GaUfornta.  -  People  v.  Soeder,  j,,^„,  _  Eiu„gton  v.  State,  (Cr. 
garded  as  at  best  debatable.    §§  17181  ^p_    1995)   87  S   W    153 

(letters  showing  motive).  5.' Alabama.  —  Glass  V.  State,  41 

MicMgan.  —  People  v.  Farrell,  100       So.  727  (1906). 
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Arousing  sympathy.  —  The  action  is  the  same  where  the  effect 
of  the  evidence  offered  would  be  to  arouse  the  emotion  of  sym- 
pathy or  other  favorable  feeling  ®  on  behalf  of  the  proponent. 

Primary  evidence.  —  Partly  to  protect  the  jury  from  being  mis- 
led, the  judge  may  exclude  a  secondary  grade  of  evidence  where 
primary  proof  to  the  same  effect  is  already  in  the  case.  He  will 
not,  for  example,  receive  the  oral  or  written  statements  of  vdt- 
nesses  regarding  certain  receipts  when  the  documents  themselves 
are  in  evidence.^ 


§  1746.  (Canons  of  Requirement)  ;  Fact  must  not  be  remote 

Evidence   is   frequently   and   very   properly   rejected   upon   the 
ground  that  it  is  too  remote.*     In  establishing  the  res  gestoe  of  any 


California.  —  Swan  v.  Thompson, 
124  Cal.  193,  56  Pac.  878   (1899). 

Illinois.  —  Stearns  v.  Reidy,  135 
111.  119,  25  N.  E.  762  (1890). 

Indiana.  —  Indianapolis  Journal 
Newspaper  Co.  v.  Pugh,  6  Ind.  App. 
610,  33  N.  E.  991  (1892). 

Kentucky.  —  Wallingford  v.  Mays- 
ville  A  B.  S.  Ry.  Co.,  32  Ky.  Law 
Rep.  1049,  107'  S.  W.  781  (1908) 
(prejudice). 

Mississippi.  —  Boyd  v.  State,  30 
So.  525  (1904);  Vieksburg,  etc.,  R. 
Co.  V.  Patton,  31  Miss.  156,  66  Am. 
Dec.  552    (1856). 

New  York.  —  Hoag  v.  Wright,  34 
N-.  Y.  App.  Div.  260,  54  N.  Y.  Suppl. 
658   (1898). 

North  Ca/roUna.  —  Deming  v. 
Gainey,  95  N.  C.  528  (1886). 

Temas.  —  Hardin  v.  Ft.  Worth  & 
D.  C.  Ry.  Co.,  (Civ.  App.  1908)  108 
S.  W.  490;  Gulf,  etc.,  R.  Co.  v.  Hep- 
ner,  83  Tex.  136,  18  S.  W.  441 
(1892). 

See  also  Johnson  v.  Wilmington 
City  Ry.  Co.,  (Del.  Super.  1905)  76 
Atl.  961;  Crammond  v.  International 
Paper  Co.,  101  N.  Y.  Suppl.  363,  116 
App.  Div.  39  (1906). 

6.  Hutchins  v.  Hutchins,  98  N.  Y. 
56  (1885). 

Except  in  extreme  cases,  where  the 
action  has  been  distinctly  unreason- 


able, no  prejudicial  error  is  com- 
mitted in  receiving,  on  behalf  of  i 
litigant,  relevant  evidence  though  its 
direct  benefit  to  the  proponent  is 
alight  and  its  indirect  advantages 
large.  McCommons  v.  Williams,  131 
Ga.  313,  62  S.  E.  230  (1908). 

Independent  causes  of  action.  —  Tn 
much  the  same  way,  a  litigant  is  en- 
titled to  prove  his  case  in  a  natural 
manner  though  the  probable  effect 
may  be  to  show  the  existence  of  an 
independent  cause  of  action,  arousing 
sympathy  or  exciting  prejudice. 
Thus,  in  an  action  on  the  case  for 
personal  injuries,  evidence  which 
tends  to  show  the  exercise  of  ordi- 
nary care  by  the  plaintiff  is  compe- 
tent, notwithstanding  it  likewise 
tends  to  show  an  affirmative  cause 
of  action  not  relied  upon  in  the  dec- 
laration. U.  S.  Wind  Engine  ft  Pump 
Co.  V.  Butcher,  126  111.  App.  302 
(1906)  [judgment  affirmed  223  111. 
638,  79  N.  E.  304.]. 

7.  Steltemeier  v.  Barrett,  (Mo. 
App.  1909)  122  S.  W.  1095  (mort- 
gage). See  also  Walker  Bros.  >;. 
Skliris,  34  Utah  353,  98  Pac.  114 
(1908). 

§  1746-1.  Connecticut.  —  State  v. 
Kelly,  77  Conn.  266,  58  Atl.  705 
(1904). 
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individual  case  by  the  use  of  probative  facts  perhaps  the  most 
important  limitation  which  the  conditions  of  a  judicial  trial  prac- 
tically impose  upon  admissibility  is  that  the  facts  offered  should 
be  clearly  relevant.  As  has  been  elsev^here  indicated,^  facts  will 
not,  as  a  rule,  be  admitted  in  evidence  when  so  remote  from  the 
res  gestw  fact  as  to  fail  to  possess  any  appreciable  probative  effect. 
This  is  particularly  true  where  evidence  less  remote  has  already 
been  admitted  upon  the  point  to  a  suitable  extent.  Where  the 
judge  finds  himself  fairly  led  to  feel  that  sufficient  evidence  has 
already  been  received  to  enable  the  jury  to  believe  the  proposition 
which  the  evidence  tendered  would  support  if  they  intended  to  do 
so,  he  is  justified,  as  a  rule,  in  rejecting  further  and  more  remote 
evidence  on  the  matter.  Reason  is  the  sole  guide  on  a  subject  so 
largely  one  of  degree. 

Tlie  segregation  of  the  res  gestae  from  other  actual  happenings 
in  the  world  of  matter  or  that  of  mind,  at  once  establishes  among 
the  inter-relations  of  facts,  physical  or  psychological,  certain  dif- 
ferences which  may  be  conceived  as  coming  into  being  at  that  time. 
In  the  first  place,  the  res  gestae  become  the  center  from  which 
remoteness  is  to  be  computed.  In  the  second,  certain  inferences 
become  directly  probative  as  to  the  existence  of  the  res  gestae  while 
others,  equally  direct  on  some  other  line  of  inquiry  become  col- 
lateral as  to  this.  Reserving  for  further  consideration  the  ques- 
tion of  the  administrative  use  and  probative  force  of  deliberative  * 

Iowa.  —  Evans  v.  Elwood,  98  N.  Montana.  —  State  v.  Pemberton,  39 

W.  584  (1904).  Mont.  530,  104  Pac.  556  (1909). 

Kentucky.  —  Gordon  v.  Com.,  124  New  Jersey.   —  Stagg  v.   Barrett, 

S.  W.  806   (1910).  76  Atl.  974   (1910)  ;  Scull  v.  Skilton, 

Louisiana.  —  State  v.  Bouvy,  124  70    N.    J.    Law,    792,    59    Atl.    457 

La.  1054,  50  So.  849  (1910).  (1904). 

Massachusetts.  —  Com.  v.  Parsons,  New  York.  —  Carhart  v.  State,  100 

81  N.  E.  291  (1907).  N.  Y.   Suppl.   499,    115   App.   Div.   1 

Michigan.  —  Kennedy  «.  London  &  (1906)    (rainfall). 

Lancashire  Fire  Ins.  Co.,   157  Mich.  Rhode       Island.  —  Williams       v. 

411,  122  N.  W.  134,  16  Detroit  Leg.  Smith,   29   R.    I.    562,   72   Atl.    1093 

N.  437   (1909).  (1909). 

Minnesota.  —  State  v.  Alton,   105  Vermont.  —  Sheldon  v.  Wright,  80 

Minn.  410,  117  N.  W.  617  (1908).  Vt.  298,  67  Atl.  807    (1907). 

Missouri.  —  State  v.  Newcomb,  220  Wisconsin.  —  Montgomery  v.  State, 

Mo.  54,  119  S.  W.  405   (1909)  ;  Stel-  116  N.  W.  876   (1908). 

temeier  v.  Barrett,  115  Mo.  App.  323,  2.  §  358. 

91  S.  W.  56  (1905).  3.  §§  1799  et  seq. 
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or  otherwise  collateral  inferences,*  it  may  be  convenient  to  con- 
sider in  this  connection  the  administrative  attitude  which  judges 
occupy  with  relation  to  the  limitation  imposed  upon  admissibility 
by  remoteness. 

In  general,  it  may  be  said  that,  as  all  facts  are  conditioned  by 
their  relations  in  time,  space  and  causation,^  it  necessarily  follows 
that  every  probative  fact  must  be  relevant  to  the  existence  of  a 
res  gestae  one  in  point  of  time,  as  to  spatial  conditions  and  in  the 
involution  and  evolution  of  effects  and  causes.  Should  any  fact 
fail  to  prove  relevant  in  connection  with  any  of  these  fixed  succes- 
sions or  coexistences,  it  is  irrelevant,  i.  e.,  logically  inadmissible, 
because  too  remote,  as  is  said  in  that  particular  respect,  from  the 
res  gestae.  That  it  may  excellently  well  fulfill  the  requirements 
of  relevancy  as  to  the  other  conditions  is  not  material.  Thus  a 
fact  may  be  too  remote  in  point  of  time  while  perfectly  satisfac- 
tory in  regard  to  space  and  causation ;  as  where,  on  a  proposition 
that  A  is  sane,  evidence  is  offered  that  he  was  sane  at  a  time  long 
antecedent  to  certain  attacks  of  insanity.  Or,  the  fact  offered 
may  be  relevant  in  point  of  time  and  causation  but  too  remote  in 
that  of  space ;  —  as  where,  on  an  issue  as  to  the  value  of  lot  X, 
evidence  is  offered  as  to  prices  realized  on  the  sale  of  lot  Y,  the 
conditions  of  which  were  substantially  similar,  except  that  the 
location  is  too  distant  to  permit  any  fair  inference  to  be  drawn. 
Or,  the  missing  element  may  be  that  of  causaiionj  —  a  contem- 
poraneous event,  occurring  in  close  proximity  to  a  fact  in  the  res 
gestce  may  fail  in  relevancy  because  not  shown  to  have  any  causal 
connection.  Thus,  on  an  indictment  for  murder  during  a 
drunken  brawl  among  a  party  stopping  temporarily  at  a  hotel,  the 
fact  is  offered  that  another  party,  not  shown  to  have  in  any  way 
affected  this  res  gestce  of  the  occurrence  and  not  called  upon  to 
testify  regarding  it,  were  dining,  at  the  time  of  the  homicide,  in 
an  adjoining  room. 

Each  fact  in  the  res  gestce  may,  therefore,  be  regarded  as  the 
starting  point  of  receding  lines  of  time,  space  and  causation. 
The  position  of  any  particular  fact  on  this  line  determines  whether 
it  falls  within  the  circle  of  relevancy  and,  if  so,  at  what  point. 

4.  Distinctions  and  other  relations  out  of  corresponding  distinctions  and 
which  inferences  bear  in  the  realm  of  relations   in   the  facts   from   the  ex- 
thought  to  each  other  and  to  propo-  istence  of  which  these  inferences  are 
sitions    formulated    for    adjudication  drawn, 
are  necessarily  correlated  to  and  arise  5.  §  58. 
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Facts  difficult  of  proof.  —  Sound  administrative  action  may 
well  consider,  in  this  connection,  the  relaxation  called  for  by  in- 
herent or  specific  difficulty  of  proof.  Thus,  it  may  happen  in  case 
of  a  mental  state  ®'  such  as  fraud  ^  that  unusual  remoteness  in 
time,  space  or  causation  may  be  conceded  in  case  of  an  alleged 
probative  fact. 

Matter  of  law.  —  The  question  as  to  what  ruling  is  reasonable 
with  regard  to  the  issue  of  remoteness  has  very  properly  been 
spoken  of  as  "  matter  of  law."  *  With  this  aspect  of  the  matter 
alone,  need  an  appellate  court  concern  itself. 

§  1747.  (Canons  of  Requirement);  Time What  facts  pos- 
sessing logical  relevancy  to  the  existence  of  one  in  the  res  gestae 
will  be  rejected  by  the  court  on  the  ground  of  remoteness  in  point 
of  time  will  be  found  to  be  a  function  of  a  number  of  variables. 
Much  will  depend  in  any  instance  upon  the  state  of  the  case  ^ 
and  how  necessary  the  evidence  offered  may  be  to  the  contention 
of  the  proponent.  Should  it  be  cumulative  ^  it  may  be  proper  for 
the  court  to  reject  it.     On  the  other  hand,  under  practically  sim- 

6.  §  1741e.  Terror    Min.    Co.,    107    N.    W.    374 

7.  Dantzler  v.  Cox  &  Dantzler,  75       (1906)    (two  weeks). 

S.  C.  334,  55  S.  E.  774  (1906).  Texas.  —  Missouri,  K.  &  T.  Ry.  Co. 

8.  Richardson  v.  L.  Baker  &  Sons,  of  Texas  v.  Parrott,  (Civ.  App.  1906) 
83  Vt.  204,  75  Atl.  151   (1910).  96  S.  W.  950  [rehearing  denied  (Civ. 

§  1747-1.  §  1742.  App.)   94  S.  W.  1135]. 

California.  —  Olsen  v.  Levy,  (App.  Utah.  —  In  re  Miller's  Estate,  88 

1908)   97  Pac.  76   (speed  of  an  auto-  Pac.  338   (1906). 

mobile);  Dennis  u.  Crocker-Huffman  Vermont.  —  McQuiggan  «.  Ladd,  79 

LaAd  &  Water  Co.,    (App.   1907)    91  Vt.  90,  64  Atl.  503  (1906). 

Pac.  425;  Dyas  v.  Southern  Pac.  Co.,  United  States.  —  H.  S.  Kerbaugh 

140  Cal.  296,  73  Pac.  972  (1903)    (re-  V.   Caldwell,   151   Fed.   194,  80  C.   C. 

pairs  on  derrick).  A.   470    (1907);    Hews   v.   Equitable 

MicMgan.  —  Davis     v.     City     of  Life  Assur.  Soo.  of  U.  S.,   145  Fed. 

Adrian,    147   Mich.    300,    110   N.   W.  850   (1906). 

1084,  13  Detroit  Leg.  N.  1023  (1907).  Remoteness,  as  applied  to  evidence, 

New  Hampshire.  —  Page  v.  Hazel-  has    regard    for   other    factors    than 

ton,    74    N.    H.    252,    66    Atl.    1049  mere   lapse   of   time,   and,   generally 

(1907).  speaking,  depends  upon  all  the  con- 

New  Jersey.  —  Worcester  Loom  Co.  eiderations,  including  time,  character 

V.  Heald,   (Sup.  1909)   72  Atl.  421.  of  the  evidence,  and  all  the  surround- 

Neio  York.  —  Nelson  v.  Young,  87  ing  circumstances.     State  v.  Kelley, 

N.  Y.   Suppl.   69,  91   App.  Div.   457  77  Conn.  266,  58  Atl.  705  (1904). 

(1904)    (six  weeks).  2.  §§  549,  1770. 

South    Dakota.  —  Davis    v.    Holy 
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ilar  conditions,  tke  judge,  in  case  the  testimony  upon  a  given  point 
is  closely  balanced  or  the  credibility  of  a  material  witness  is  in- 
volved, may  reasonably  receive  the  evidence  otherwise  rejected  aa 
remote.* 

Taking  the  effect  0/  the  lapse  of  time  upon  probative  relevancy 
as  a  matter  by  itself,  it  may  be  said  that  no  rule  other  than  that  of 
reason  has  been  or  can  well  be  announced  for  the  guidance  of  the 
court.  As  was  noticed  in  connection  with  the  presumption  of 
continuance,*  the  nature  of  the  subject  matter  as  to  which  the  in- 
quiry is  made  has  controlling  force  in  determining  the  inferences 
with  regard  to  mutation,  any  change,  effected  by  lapse  of  time. 
Even  with  regard  to  the  same  subject  the  effects  of  time  carry  the 
mind  from  a  state  of  confidence  through  doubt  and  uncertainty 
into  a  posture  of  absolute  disbelief  by  such  imperceptible  grada- 
tions as  to  make  it  extremely  difficult  for  a  sharp  line  to  be  drawn 
between  degrees  of  probative  force  or  to  expect  that  two  persons, 
equally  intelligent,  would  draw  the  line  at  the  same  point.  Should 
the  evidence  offered  be  too  remote  in  time  to  be  relevant  at  all  it 
will  of  course  be  rejected.^  The  same  result  follows  where  other 
evidence  to  the  same  effect  has  been  admitted  relating  to  a  period 

3.  §  1746.  Mississippi.  —  Jones  v.  State,  26 

4.  §  1030,  1030  n.  3.  Miss.  247    (1853). 

5.  Alabama.  —  Beddow  v.  Bagley,           Missouri.  —  New  Era  Mfg.  Co.  v. 
39  So.  773   (1905).  O'Reilly,  197  Mo.  466,  95  S.  W.  322 

California.  —  Dyas     v.     Southern  (1906). 

Pae.   Co.,   140  Cal.  296,  73  Pac.   972  Nebraska.  —  Cutting  v.  Baker,   15 

(1903).  Nebr.  470,  61  N.  W.  726   (1895). 

Connecticut.  —  State  v.  Kelley,  77  Nevada.  —  Ferraris    v.    Kyle,    19 

Conn.  266,  58  Atl.  705   (1904).  Nev.  435,  14  Pae.  529   (1887). 

Illinois.  —  Larminie  v.  Car  ley,  114  New  Hampshire.  —  Cote  v.  Grand 

111.  196,  29  N.  E.  382  (1885).  Trunk  R.  Co.,  70  N.  H.  620,  49  Atl. 

Indiana.  —  Goodwin  v.   State,   96  567   (1900). 

Ind.  550   (1884).  New  Jersey.  —  Johnson  v.  Mason, 

Iowa.  —  Evans  v.  Elwood,  98  N.  (1903)   56  Atl.  137. 

W.  584   (1904)  ;  Denning  v.  Butcher,  New  Yorh.  —  Gibson  v.  American 

91  Iowa  425,  59  N.  W.  69  (1894).  Mut.    L.    Ins.    Co.,    37    N.    Y.    580 

Massachusetts.  —  Reed    v.    Matta-  (1868). 

pan  Deposit  &  Trust  Co.,  198  Mass.  Pennsylvania.  —  Montgomery 

306,  84  N.  E.  469   (1908)  ;  Sunter  v.  County  v.  Schuylkill  Bridge  Co.,  110 

Sunter,  190  Mass.  449,  77  N.  E.  497  Pa.  St.  54,  20  Atl.  407  (1885). 

(1906)  ;  Miner  v.  Connecticut  R.  Co.,  Vermont.  —  Harris  v.  Holmes,  30 

153  Mass.  398,  26  N.  E.  994   (1891).  Vt.  352    (1858). 

See  also  Zinn  v.  Rice,  161  Mass.  571,  Wisconsin.  —  Kavanaugh  v.  Wau- 

37  N.  E.  747  (1894).  sau,  98  N.  W.  550  (1904). 
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so  much  nearer  the  time  involved  in  the  inquiry  as  to  make  the 
evidence  offered,  by  comparison,  of  little  practical  value. 

A  continuing  fact  cannot,  however,  be  said  to  be  too  remote  in 
point  of  time  for  relevancy  so  long  as  the  logical  inference  of  con- 
tinuance *  tends  to  show  that  the  condition  or  other  fact  still  ex- 
isted at  the  time  rendered  important  in  the  caseJ 

§  1748.  (Canons  of  Requirement);  Proving  the  Ees  Gestae. — 

The  right  of  a  party  to  prove  the  res  gestae  of  his  case  is  un- 
doubted.^ Where  this  may  be  done  by  direct  evidence  the  ques- 
tion of  remoteness  can  but  seldom  arise,  subjective  inferences 
being  principally  involved.  Where  however  it  is  necessary  to 
establish  the  res  gestce  circumstantially,  i.  e.,  by  the  use  of  the 
probative  facts,  this  right  extends  to  proof  of  such  evidentiary 
facts  as  are  reasonably  necessary  to  establish  the  existence  and 
nature  of  the  res  gestce.  At  what  point  along  the  concatenation 
of  probative  facts  reason  as  employed  in  judicial  administration 
will  draw  this  line  in  any  particular  case  is  a  matter  of  some 
doubt  and  uncertainty.  Wherever  it  is  to  be  drawn,  —  whether, 
as  in  ease  of  direct  evidence,  around  the  res  gestce,  or,  as  in  case 
of  circumstantial  evidence  around  the  probative  facts  reasonably 
necessary  to  establish  the  res  gestce,  —  within  this  circle  lie  the 
facts  which  a  party  is  entitled  to  prove  as  matter  of  right.  In 
either  case,  immediately  succeeding  and  beyond  what  may  be 
called  the  circle  of  the  res  gestce  and  between  that  circle  and  one 
which  marks  the  entire  absence  of  any  probative  force  lies  a 
region  of  what  may  be  called  the  optionally  admissible.  Over  this 
circle  of  facts  and  the  inferences  direct  or  collateral,  to  be  drawn 
from  them  the  control  of  the  administrative  power  of  the  court  is 
practically  supreme.  In  it  lie  many  of  the  deliberative  inferences, 
facts  of  secondary  relevancy,  and  a  large  number  of  consistent  or 
inconsistent  facts,  the  forensic  value  of  which  is  dependent  upon 
the  facts  of  the  particular  case.  As  has  been  intimated,  the  posi- 
tion of  these  circles  in  any  given  ease  is  one  difficult  to  draw  and 
the  law  of  evidence  makes  no  attempt  to  locate  it.     Perhaps,  how- 

6.  §  1030.  Southern  Nat.  Bank,  170  N.  Y.  1,  G2 

7.  Sturdevant's  Appeal,  71  Conn.  N.  B.  677  (1902);  Ware  v.  Shafer, 
392,  42  Atl.  70  (1899);  Laplante  v.  (Tex.  Civ.  App.  1894)  27  S.  W.  764. 
Warren  Cotton  Mills,  165  Mass.  487,  §  1748-1.  §  358. 

43  N.  E.  294  (1896)  ;  State  Bank  v. 
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ever,  it  may  be  proper  to  observe  that  while  the  personal  element 
of  litigation  is  dominant  within  the  circle  of  the  res  gestcc,  the 
social  interests  involved  in  the  trial  of  causes  are  most  affected 
by  the  use  which  the  administrative  power  of  the  court  makes  of 
the  facts  contained  in  the  region  of  optional  admissibility.^ 

Material  facts.  —  The  term  "  material  facts  "  would  seem  to 
include  the  res  gestm  facts  which  are  constituent  ^  and  all  proba- 
tive ones  which  must  be  proved  if  such  constituent  facts  are  to  be 
established.*    The  latter  are  received  almost  as  a  matter  of  course.' 

Personality  of  witness.  —  Aside  from  some  ground  of  privi- 


2.  While  the  simile  of  circles  of 
probative  force  in  facts  of  a  relevant 
nature  drawn  upon  the  res  gestce  as 
a  center  may  be  of  possible  assistance 
in  this  matter,  it  is  one  which  can- 
not reasonably  be  pushed  too  far. 
The  closer  analogy  might  well  be 
thought  to  be  found  in  the  varying 
intensity  thrown  out  in  all  directions 
by  a  luminous  body  like  a  candle. 
As  the  brilliancy  diminishes  in  in- 
tensity by  almost  imperceptible 
gradations,  the  width  of  the  sphere  of 
its  influence  is  continually  broaden- 
ing; and  while  the  contrast  between 
distant  points  may  be  clearly  marked, 
that  between  those  more  nearly  to- 
gether can  scarcely  be  perceived. 

3.  §§  47,  49. 

4.  Evidence  tending  to  prove  an  al- 
legation of  the  declaration  is  not  im- 
material. Vaughan's  Seed  Store  v. 
Stringfellow,  56  Fla.  708,  48  So.  410 
(1909).  The  answer  of  a  witness  to 
an  interrogatory  propounded  to  him 
is  material  where  it  tends  to  prove 
the  issue.  Butler  v.  Ederhcimer, 
(Fla.  1908)  47  So.  23.  Proof  of  any 
facts  essential  to  plaintiff's  recovery 
is  material  to  the  issue.  American 
Process  Co.  v.  Pensauken  Brick  Co., 
(N.  J.  1910)   75  Atl.  976. 

5.  Stuart  v.  Noble  Ditch  Co., 
(Idaho,  1904)  76  Pac.  255;  Leathers 
V.  Geitz,  (Iowa,  1907)  112  N.  W. 
191 ;  American  Process  Co.  v.  Pen- 
sauken Brick   Co.,    (N.  J.   1910)    75 


Atl.  976;  Hildebrand  v.  United  Ar- 
tisans,  (Or.  1907)   91  Pac.  542. 

That  a  dispute  has  arisen  or  is 
likely  to  arise  with  regard  to  the  ac- 
tual existence  of  such  a  fact  fur- 
nishes no  ground  for  rejecting  it. 
State  V.  Hanlon,  38  Mont.  557,  100 
Pac.  1035   (1909). 

Immaterial  facts,  on  the  other 
hand,  are  to  be  excluded. 

California.  —  Arellanes  v.  Arel- 
lanes,  90  Pac.  1059   (1907). 

Connecticut.  —  Czarnecki  v.  De- 
recktor,  81  Conn.  338,  71  Atl.  354 
(1908). 

Florida.  —  Eatman  v.  State,  37 
So.  576   (1904). 

Illinois.  —  First  Nat.  Bank  v.  Mil- 
ler, 235  111.  135,  85  N.  E.  312 
(1908). 

Washington.  —  Moritz  v.  Hersko- 
vitz,  89  Pac.  500  (1907).  Evidence 
of  a  fact  not  in  controversy  is  imma- 
terial. Duggan  V.  Ryan,  211  111.  133, 
71  N.  E.  848  (1904). 

So,  of  an  admission  of  an  imma- 
terial fact.  Hubbard  v.  Montgomery 
County,  (Iowa,  1908)  118  N.  W.  912. 
In  this  connection,  "  immaterial 
seems  practically  equivalent  to  ir- 
relevant." (§  1711,  1711  n.  3.)  A 
"  material  fact "  however,  implies  the 
possession  of  a  greater  degree  of  pro- 
bative or  constituent  force  than  is 
indicated  by  the  simple  phrase  "  rele- 
vant fact." 
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lege  ®  an  objection  to  evidence  based  simply  upon  the  fact  that  it 
is  given  by  a  particular  individual  is  untenable. '^ 

Harmless  error.  —  'No  reversal  will  be  granted,  as  a  rule,  for 
the  reception  of  irrelevant  or  immaterial^  testimony.  If  error 
exists,  it  is,  in  most  cases,  harmless.  This  matter  is  discussed, 
with  somewhat  greater  fullness,  in  the  next  section. 

§  1749.  (Canons  of  Requirement;  Proving  the  Res  Gestee); 

Action  of  appellate  Courts.  —  Unless  the  administrative  discretion 
of  the  trial  judge  in  dealing  with  the  facts  of  optional  admis- 
sibility has  been  unreasonably  exercised,  i.  e.,  has  been,  as  it  is 
said,  "  abused,"  his  action  should  not  be  reversed  in  an  appellate 
court.  So  great  is  the  divergence  in  rulings  rationally  permis- 
sible under  the  varying  circumstances  of  particular  cases  ^  that 
an  appellate  court  may  very  well  decline  to  interfere  with  the 
trial  judge's  exercise  of  his  administrative  function  in  this  re- 
spect. Should  the  action  below  have  been  guided  by  reason,  it 
should  be  regarded  as  within  the  limits  of  tolerance.  Even  where 
the  higher  court  feels  that  error  has  been  committed  in  admitting 
certain  evidence,  it  will  not,  as  a  rule,  find  prejudice  where  the 
evidence  admitted  was  entirely  irrelevant,  i.  e.,  immaterial.  It  is 
obviously  difficult  to  predicate  prejudice  upon  the  admission  of 
irrelevant  evidence,  entirely  without  probative  effect.  The  sound 
practice  therefore  would  seem  to  allow  the  action  of  the  trial  judge 
to  stand,*  unless,  indeed,  prejudice  should  arise  from  other  causes. 
This  may  happen  where  the  evidence  though  irrelevant  to  any 

6.  Best  on  Ev.  ( Chamberlayne's  Iowa.  —  Hoadley  v.  Hammond,  63 
3rd  ed.)  pp.  537  et  seq.  Iowa  599,  19  N.  W.  794  (1884). 

7.  J.  W.  Bishop  Co.  v.  Curran  &  Kentucky.  —  Jones  v.  Letcher,  13 
Burton,  (R.  I.  1910)   76  Atl.  275.  B.  Mon.  363   (1852). 

8.  Carter  v.  Com.,  (Ky.  1909)  114  Louisicma.  —  Lazare  v.  Peytavin, 
S.  W.  1186.  9  Mart.  566  (1821). 

5   1749-1.  Nickerson  v.   Gould,   82  Maine.  —  Trull  v.  True,  33   Me. 

Me.  512,  20  Atl.  86  (1890).  367  (1851). 

2.  Alabama.  —  Ethridge  v.  Stat«,  Maryland.  —  Richardson    v.    Mil- 

124  Ala.  106,  27  So.  320   (1899).  burn,  17  Md.  67  (1860). 

Colorado.  —  Brown  v.  Tourtelotte,  Massachusetts.  —  Kellogg  v.  Kim- 

24  Colo.  204,  50  Pac.  195   (1897).  ball,  122  Mass.  163  (1877). 

Connecticut.  —  Meriden  Sav.  Bank  Michigan.  —  Turnbull  v.  Richard- 

V.  Wellington,  64  Conn.  553,  30  Atl.  son,    69    Mich.    400,    37    N.    W.    499 

774   (1894).  (1888). 

Indiana.  —  Harbor  V.  Morgan,  4  Nevada.  —  State    v.    Rhoades,     6 

Iiid.  158   (1853).  Nev.  352   (1870). 
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proposition  in  issue,  is  affirmatively  shovm  to  have  confused  *  or 
misled  *  the  jury.^ 

§  1750.  (Canons  of  Requirement);  Optional  Admissibility 

Facts  of  optional  admissibility  being  as  has  been  said  in  a  special 
degree  vcithin  the  administrative  function  of  the  court  ^  may  fall 
under  any  of  the  broad  lines  of  administrative  requirement  above 
enumerated.  In  other  words,  it  may  be  too  remote  in  point  of 
time,  space  or  causation,  too  uncertain  or  conjectural  to  be  re- 
ceived in  evidence  under  the  particular  facts  of  the  case. 

On  the  other  hand,  a  canon  of  relaxation,  such  as  have  been 
illustrated  above  ^  may  be  indicated  by  a  particular  forensic  situ- 
ation. Where  no  better  evidence  is  procurable  and  facts  by  vi^ay 
of  testing  or  re-inforeement  are  required,  the  same  facts  may  with 
still  greater  propriety  be  admitted.  Reason  is  the  only  guide 
in  view  of  the  rights  of  the  litigants  and  the  social  objectives 
which  judicial  administration  proposes  to  itself.  So  general  a 
rule  may  perhaps  be  best  illustrated  by  a  brief  consideration  of 
the  general  classes  of  fact  to  which  it  is  most  frequently  applied. 
A  preliminary  definition  or  two  may  conduce  to  clearness.  Ac- 
cording to  their  position  in  the  line  of  what  it  has  seemed  proper 
to  call  direct  relevancy  ^  subsidiary  and  supplementary  facts  may 
conveniently  be  designated  antecedent  or  subsequent.     Facts  giv- 

'New  Hampshire.  —  Tucker  v.  Peas-  Mississi^i.   —   Lowenstein           v. 

lee,  36  N.  H.  167  (1858).  Aaron,    69    Miss.    341,    12    So.    269 

mem  Yorh.  —  Lake  Shore,  etc.,  R.  (1891). 

Co.  V.  Erie  County,  2  N.  Y.  St.  317  Missouri.  —  Ritter    v.    Springfield 

(1886).  First  Nat.  Bank,  87  Mo.  574   (1885). 

Penrt^ylvania.  —  Beates  v.  Retal-  Neip  Hampshire.  —  Gregg  v.  North- 
lick,  23  Pa.  St.  288   (1854).  em  R.  Co.,  67  N.  H.  452,  41  Atl.  271 

Washington.  —  Brown  v.  Porter,  7  (1893). 

Wash.  327,  34  Pac.  1105    (1893).  Texas.  —  Scott  v.  Rhea,  5  Tex.  258 

3.  Lucas  V.   Brooks,   18  WalL    (U.  (1849). 

S.)  436,  21  L.  ed.  779  (1873).  5.  Where  there  is  no  jury  —  as  in 

4.  Florida.  —  Mizell  v.  Travelers'      cases   where   the   judge   sits   for   the 
Ins.  Co.,  33  So.  454   (1902).  trial  of  issues  of  fact  —  the  infer- 

IlUnois.  —  Hunter  v.  Harris,  131  ence  of  prejudice  from  such  a  ruling 

111.  482,  23  N.  E.  626   (1890).  fails  to  arise.     Andrews  v.  Johnston, 

Maine.  —  Grant  v.  Libby,  71  Mn.  7  Colo.  App.  551,  44  Pac.  73   (1896)  ; 

427    (1880).  Fruentes  v.  Gaines,  25  La.  Ann.  87 

Maryland.  —  Capron  v.  Adams,  28  (1873). 

Md.  529    (1868).  §  1750-1.  §  358,  358  n.  5. 

Michigan.  —  Campau  v.  Moran,  31  2.  §§  1740d  et  seq. 

Mich.  280  (1875).  3.  §§  54,  57. 
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ing  rise  to  what  we  have  called  collateral  or  deliberative  infer- 
ences *  have  been  designated  explanatory  or  supplementary,  con- 
sistent or  inconsistent.  They  will  be  examined  in  practically  this 
order.® 


§  1751.  (Canons  of  Requirement;  Optional  Admissibility); 

Antecedent  or  Subsequent  Facts ;  Antecedent Facts  are  to  be 

regarded  as  antecedent  or  subsequent  according  to  their  relation 
to  the  point  of  time  covered  by  the  occurrence  of  the  res  gestce. 
Those  which  are  antecedent  antedate  it.  Those  which  are  subse- 
quent have  occurred  at  a  later  time.  The  relevancy  of  such  facts 
is,  as  a  rule,  causal  or  explanatory.  Their  effect  in  evidence  is 
to  prepare  the  mind  by  use  of  easy  gradients  for  the  favorable 
reception  of  the  more  significant  facts.  In  the  unfolding  of  one 
event  from  its  antecedent  causes  into  its  subsequent  effects,  in  a 
continuous  chain  of  causation,  they  tend  to  give  plausibility  and 
connectedness  to  the  hypothesis  of  the  proponent.^    A  given  set  of 


4.  §§  1781  et  seq. 

5.  Such  a  classification  is  puiely 
aibittaiy,  and  is  adopted  merely  for 
purposes  of  convenience.  These  divi- 
sions being  made  from  separate  dif- 
ferentiations, it  follows  that  the 
same  fact  may  fall  into  several 
classes  according  to  the  point  from 
which  it  is  viewed.  Thus,  a  fact  an- 
tecedent or  subsequent  as  a  matter 
of  time,  may  be  explanatory  or  sup- 
plementary in  point  of  relevancy. 
Such  a  fact  may  equally  well  be  con- 
sistent or  inconsistent  with  some 
other  fact  or  proposition  regardless 
of  its  position  in  any  other  category. 

§  1751-1.  §   55. 

Alabama.  —  Western  Union  Tele- 
graph Co.  V.  Benson,  48  So.  712 
(1909);  Emerson  v.  Lowe  Mfg.  Co., 
49  So.  69  (1909)  ;  Montgomery  Trac- 
tion Co.  V.  Fitzpatrick,  43  So.  136,  9 
L.  R.  A.  (N.  S.)  851   (1907). 

Arkansas.  —  Evans  V.  State,  127  S. 
W.  743  (1910). 

Illinois.  —  McMahon  ».  Chicago 
City  Ey.  Co.,  143  III.  App.  608 
(1908)  [judgment  affirmed  88  N.  E. 
223    (1909)]  J   Chicago  Consol.  Trac- 


tion Co.  V.  Mahoney,  230  111.  562,  82 
N.  E.  868   (1907). 

Maryland.  —  Philbin  v.  Thurn,  103 
Md.  342,  63  Atl.  571  (1906)  (stand- 
ing in  court). 

New  York.  —  Witmer  v.  Buffalo  & 
N.  F.  Electric  Light  &  Power  Co.,  187 
N.  Y.  572,  80  N.  E.  1122  (1907) 
[judgment  affirmed  98  N.  Y.  Suppl. 
781,  112  App.  Div.  698  (1906)]. 

North  Carolina.  —  Fraley  v.  Fral- 
ey,  150  N.  C.  501,  64  S.  E.  381 
(1909). 

Ohio.  —  United  Power  Co.  v.  Ma- 
theny,  81  Ohio  St.  204,  90  N.  E.  154 
(1909). 

Oregon.  —  Eliff  v.  Oregon  R.  & 
Nav.  Co.,  99  Pac.  76   (1909). 

Texas.  —  Northern  Texas  Traction 
Co.  V.  Caldwell,  (Civ.  App.  1907)  99 
S.  W.  869. 

Washington.  —  Bugge  v.  Seattle 
Electric  Co.,  54  Wash.  483,  103  Pac. 
824  (1909). 

United  States.  —  The  Theodore 
Roosevelt,  154  Fed.  155  (1907).  A 
circumstance  tending  to  make  a 
proposition  at  issue  more  or  less 
probable  is  relevant.    Summit  Wagon 
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facts,  constituting  the  res  gestce  of  the  case,  derive  clearness  and  co- 
herence of  outline  when  taken  in  connection  with  the  causes  and 
conditions  which  have  created  the  situation.^  Thus,  on  a  claim  by 
a  widow  against  her  husband's  estate  to  recover  advances  claimed 
to  have  been  made  by  her  to  her  husband  in  his  lifetime,  with 
which  he  purchased  certain  real  estate  under  a  contract  to  convey 
a  portion  thereof  to  her  which  he  failed  to  do,  the  proceedings  in 
settlement  of  an  estate  through  which  plaintiff  obtained  the  money 
which  she  claimed  to  have  so  advanced  to  her  husband  were  prop- 
erly received.'  Some  causal  connection  between  the  antecedent 
fact  and  one  in  the  res  gestae  must  be  shown.  Otherwise,  no  ground 
is  furnished  for  admitting  a  prior  fact.*  It  must  be  not  only 
prior  but  antecedent. 

§  1751a.  (Canons  of  Requirement;  Optional  Admissibility; 
Antecedent  or  Subsequent  Facts);  Subsequent.  —  Having  thus 
briefly  mentioned  a  familiar  use  of  antecedent  facts,^  it  remains 
to  observe  that  the  relevancy  of  subsequent  facts  is  much  the  same. 
The  result  is  frequently  to  reinforce  the  correctness  of  the  infer- 
ences relating  to  the  actual  nature  of  the  res  gestce  by  showing  that 
the  subsequent  effects  were  such  as  might  naturally  have  been 
expected  had  the  res  gestce  actually  been  as  they  are  now  claimed 
to  be.  The  working  out,  at  a  subsequent  time,  of  causes  set  in 
motion  by  the  occurrence  of  the  res  gestce  may  indicate,  with  con- 
Co.  V.  Lowery,  6  Ga.  App.  147,  64  S.  Illinois.  —  Casey  v.  J.  W.  Reedy 
E.  489   (1909).                                               Elevator  Mfg.  Co.,  142  111.  App.  126 

a.  Miller     Brent    Lumber    Co.    v.       (1908). 
Stewart,     (Ala.    1910)     51    So.    943;  Indiana.  —  Falender  v.  Blackwell, 

Goldschmidt  v.  Mutual  Life  Ins.  Co.        (Ind.  App.  1906)   79  N.  E.  393. 
of  New  York,  119  N.  Y.  Suppl.  233,  Pennsylvania.  —  Shadowski  v. 

134  App.  Div.  475    (1909)    (suicide).       Pittsburg   Ry.   Co.,  226   Pa.   537,   75 

3.  Cross  V.  Her,  (Md.  1906)   64  Atl.       Atl.  730    (1910). 

33.  United    States.  —  Klander-Weldon 

4.  Alabama.  —  White    v.    Hender-  Dyeing  Mach.  Co.  v.  G-agnon,  166  Fed. 
son-Boyd    Lumber    Co.,    51    So.    764  286,  92  C.  C.  A.  204   (1908). 
(1910)  ;   Planters'  <t  Merchants'   In-  Declarations       respecting       future 
dependent  Packet  Co.  v.  Webb,  46  So.  events  are  not  ordinarily  admissible 
977   (1908).  as  part  of  the  res  gestce,  unless  they 

Arkansas.  —  Hamburg      Bank     v.  tend  to  reveal   motive,   intention,  oV 

George  &  Butler,  92  Ark.  472,  123  S.  mental  condition,  and  so  unfold  the 

W.  654   (1909).  nature  of  the  main  fact.     M.  O'Con- 

Colorado.  —  Rosa-Lewin     v.     Ger-  nor  Co.  r.  Gillaspy,    (Ind.   1908)    83 

mania    Life    Ins.    Co.,     (Colo.    App.  N.  E.  738. 

1904)   78  Pac.  305.  §  1751a-l.  §  1751. 
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siderable  approximation  to  clearness,  the  nature  of  the  causes  then 
set  in  motion  and,  consequently,  of  the  essential  characteristics  of 
the  acts  of  which  these  causes  are  in  their  turn  the  effects.  In 
other  words,  causation  *  as  it  were,  throws  light  forward  from 
antecedent  facts  upon  the  zone  of  the  res  gestae.  It  casts  light 
backward  upon  the  same  zone  from  the  subsequent  transactions. 
In  cases  where  the  direct  light  upon  the  critical  transaction  is 
slight  or  wanting,  as  where  it  is  necessary  to  rely  upon  circum- 
stantial evidence  in  a  criminal  case,  forensic  necessity  exists  that 
this  direct  light  should  be  reinforced  or  supplied  by  the  reflected 
light  of  antecedent  or  subsequent  facts.  The  nature  of  the  situa- 
tion is  such  that  reason  requires  that  in  replacing  the  deficient  or 
missing  direct  evidence  of  the  res  gestae  use  be  made  of  antecedent 
facts,  the  stage  of  preparation  of  means,  opportunity,  etc.  The 
subsequent  facts  at  the  stage  of  evasion,  the  flight,  assumption  of 
false  name,  covering  tracks,  destroying  evidence  and  the  like,  must 
be  received  for  the  same  reason.  Under  certain  circumstances, 
the  employment  of  an  appropriate  canon  of  relaxation  *  seems 
clearly  indicated.  Thus  the  subsequent  conduct  of  parties  to  a 
deed  *  or  other  conveyance,  the  action  of  those  now  in  dispute  with 
regard  to  the  terms  of  a  contract,  may  be  highly  significant  as  to 
the  true  nature  of  the  arrangement.  In  many  other  cases,  how- 
ever, reason  fails  to  make  so  imperative  a  demand  for  the  use  of 
these  correlated  facts.  Of  necessity,  it  leaves  admissibility  to  the 
general  canons  of  administration,  "  sound  discretion,"  as  it  is 
often  called.  This  function  is  pre-eminently  suitable  in  this  con- 
nection. There  is  a  happy  mean  —  an  aurea  medio critas  be- 
tween too  little  and  too  much  in  this  respect  which  a  good  trial 
judge  may  be  relied  upon  to  detect  and  apply,  so  far  as  it  is 
humanly  possible.  This  an  appellate  tribunal  will  not  control, 
if  reason  has  been  exercised,  or  as  the  phrase  is,  the  discretion  has 
not  been  "  abused."  As  has  been  said,^  too  many  antecedent  or 
subsequent  facts  may  bewilder  and  confuse  a  jury.  Too  few  may 
leave  the  tribunal  without  the  proper  perspective  and  require 
them  to  use  their  mental  faculties  —  perception,  reason,  judgment 
and  the  like,  without  suificient  preparation  by  means  of  which  to 

2.  §§  55,  58,  1784;  Avery  Mfg.  Co.  3.  §§  1740d  et  seq. 

V.  Mooney,  137  111.  App.  551  (1907)  ;  4.  Carter  &  Donaldson  v.  Childress, 

People  V.  Colmey,  102  N.  Y.  Suppl.  (Tex.  Civ.  App.  1907)  99  S.  W.  714. 

714,  App.  Div.  462  (1907)    (flight).  5.  §  1745. 

Vol.  Ill  — 147 
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co-ordinate  and  direct  them.  In  any  event  some  relation  of  causa- 
tion must  be  established  between  a  fact  in  the  res  gestw  and  the 
subsequent  fact  offered  in  evidence.  In  other  words,  to  be  admis- 
sible, a  subsequent  fact-  must  be,  to  a  certain  extent,  a  consequent 
one.® 

Circumstantial  evidence.  —  Where  the  necessary  method  of 
proving  res  gestae  not  subject  to  direct  observation,  or  insufficiently 
established  by  data  so  furnished,  is  by  the  use  of  circumstantial 
evidence  tending  to  reproduce  such  res  gestae  facts,  special  promi- 
nence must,  as  a  matter  of  necessity,  be  given  to  the  employment 
of  antecedent  or  subsequent  facts.  Further  consideration  is  given 
to  such  evidence,  both  as  to  facts  which  precede  ^  and  those  which 
follow*  the  res  gestae,  in  connection  with  the  general  subject  of 
Res  Gestae. 

§  1752.  (Canons  of  Requirement;  Optional  Admissibility); 

Consistent  and  Inconsistent  Facts.  —  Among  probative  facts  col- 
laterally relevant  are  those  whose  existence  is  inconsistent  with 
that  of  some  res  gestae  or  directly  evidentiary  fact.  From  the 
standpoint  of  truth,  as  Sir  Frederick  Pollock  somewhere  says, 
"  Nothing  is  more  precious  than  a  little  difficulty."  As  any 
hypothesis,  to  be  valid,  must  explain  or  be  at  least  consistent  with 
all  the  facts,  the  establishment  by  an  adversary  of  an  inconsistent 
material  fact  is  fatal  to  the  contention  which  it  affects.  The 
litigant,  at  his  peril,  must  deny  the  existence  of  all  inconsistent 
facts.  To  establish  the  real  existence  of  such  a  fact  is,  natu- 
rally, of  the  highest  forensic  importance.  That  the  government, 
for  example,  should  concede  that  the  accused  had  successfully 
established  an  alibi  would  be  tantamount  to  withdrawing  the 
charge  against  him.* 

Conduct  inconsistent  with  a  present  claim  may  at  all  times  be 

6.  §  1784,  1784  n.  1.  must  he  unsound.    He  proves,  indeed, 

7.  §  3026.  that  he  did  not  commit  the  offense. 

8.  §§  3027  et  seq.  But    he    also    establishes    the    much 
§  1752-1.  All  actual  existences  and  more  fundamental  proposition  that  he 

occurrences  are  necessarily  consistent  could  not  have  committed  it.  Incon- 
with  each  other.  Such  is  the  natural  sistency  between  two  facts  is,  there- 
order.  To  establish,  therefore,  a  fact  fore,  the  strongest  kind  of  evidence 
inconsistent  with  the  truth  of  a  given  that  one  or  the  other  is  not  part  of 
contention,  is  a  matter  of  the  most  the  reality  of  things.  "  For  instance, 
tremendous  probative  importance.  It  if  we  can  show  that  the  contrary  »r 
inevitably  shows  that  the  contention  contradictory    of    a    proposition    is 
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shown  by  the  adverse  interest.  Thus,  where  it  is  contended,  in 
an  action  for  personal  injuries  that  the  latter  were  being  simu- 
lated, evidence  is  competent  to  show  that  the  party  setting  up  this 
claim  has  acted  in  a  manner  incompatible  with  any  bona  fide  belief 
in  it.2 

Facts  merely  consistent  stand  in  an  entirely  dijBferent  position. 
It  can  scarcely  be  said  that  the  presence  of  a  large  number  of  con- 
sistent facts  is  a  mere  matter  of  asthetic  effectiveness  divorced 
from  all  probative  power.  Such  is  the  intricacy  of  natural  hap- 
penings that  the  hypothesis  inevitably  gains  an  element  of  per- 
suasiveness upon  its  being  found  to  be  consistent  with  a  largely 
increased  number  of  correlated  facts.  Still,  generally  speaking, 
collateral  facts  whose  existence  is  merely  consistent  with  probative 
or  res  gestae  ones  possess  no  marked  evidentiary  value.  Some 
relation,  more  directly  causal  in  its  nature  must  be  established  for 
such  a  result.*  On\j  when,  in  view  of  the  observed  order  of 
nature  or  that  of  mind  it  would  be  rational  to  expect  that  where 
fact  A.  exists  fact  B.  will  or  will  not  exist  does  the  existence  or 
non-existence  of  B.  give  rise  to  an  inference  as  to  the  existence 
of  A. 

§  1753.  (Canons  of  Requirement;  Optional  Admissibility; 
Consistent  and  inconsistent  Facts);  Consistent  Facts  admitted 

Whatever  may  be  the  inferiority  in  probative  force  of  consistent 
as  compared  with  inconsistent  facts,  administrative  situations  may 
arise  where  it  may  be  necessary  to  use  mere  consistency  in  an 
evidentiary  capacity.  Thus,  where  the  nature  of  the  case  is  such 
that  a  wide  range  of  separately  inconclusive  facts  is  presented, 
or  a  conflict  of  testimony  must  be  resolved,  the  court  may,  in  dis- 
charge of  its  administrative  powers,  receive  facts  of  such  low  grade 
of  relevancy  as  may  almost  amount  to  a  proof  of  merely  consistent 
facts.  That  is,  it  may  be  shown  that  certain  things  happened  as 
they  might  have  been  expected  to  happen  if  one  contention  or  the 
other  before  the  court  were  true.''     The  force  of  such  testimony  is, 

true,  the  proposition  must  be  false."  3.  Hawkins  v.  James,  69  Miss.  274, 

Jones,    Logic    Inductive    and    Deduc-  13  So.  813   (1891). 

tive,  p.  166.  §  1753-1.  Alpena  Tp.  v.  Malnville, 

2.  Williams  v.  Spokane  Falls  &  N.  153  Mich.  732,  117  N.  W.  338,  15  De- 

Ky.  Co.,   (Wash.  1906)   84  Pao.  1129  troit  Leg.  N.  605  (1908).    Where  an 

[rehearing  denied  87  Pac.  491].  original    settlement   between    certain 
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naturally,  entirely  dependent  upon  how  probable  it  would  have 
been  that  things  might  have  happened  otherwise  had  the  conten- 
tion as  to  them  not  been  sound  in  point  of  fact.  "  The  fact  that 
an  inference  is  consistent  with  known  laws  does  not  prove  its 
truth,  but  only  its  possible  truth,  for  two  rival  hypotheses  may  be 
consistent  with  all  the  known  facts  and  laws  to  which  they  are 
related.  For  proof,  the  connection  must  be  closer  than  mere 
consistency."  " 

§  1754.  (Canons  of  Requirement;  Optional  Admissibility; 
Consistent  and  Inconsistent  Pacts);  Kelative  Claims  of  the 
Parties.  —  The  forensic  position  of  the  proponent  of  a  consistent 
fact  is,  for  obvious  reasons,  essentially  different  from  that  of  a 
party  who  offers  to  show  the  existence  of  an  inconsistent  one.  The 
admissibility  of  any  evidence  as  to  the  existence  of  merely  con- 
sistent facts  may  fairly  be  deemed  matter  of  administration,  as  is 
commonly  said,  of  "  discretion."  ^  On  the  other  hand,  the  right 
of  a  litigant  to  prove  a  fact  inconsistent  with  one  directly  pro- 
bative or  material  in  the  res  gestae  seems  preeminently  a  matter 
of  right,  ex  dehito  justiciw. 

§  1755.  (Canons  of  Requirement;  Optional  Admissibility); 

Explanatory   or   supplementary   Facts Prominent   among  facts 

admitted  as  indirectly  relevant,  e.  g.,  from  which  a  deliberative  ^ 
or  collateral  inference  may  be  drawn  are  those  which  may  properly 
be  designated  as  explanatory.'     A  fact  may  well  be  admitted  in 

persons,  which  was  said  to  have  at  the  place  where  he  is  said  to  have 
taken  place  in  the  directors'  room  cf  done  so  may  be  shown.  Gallegos  v. 
a  bank,  was  put  in  evidence  as  an  ex-  State,  (Tex.  Cr.  App.  1905)  90  S.  W. 
hibit,  proof  that  paper  of  the  form,  492.  The  evidence,  however,  has 
color,  etc.,  shown  by  the  exhibit  was  been  characterized  as  "vague  and  re- 
in common  use  at  that  time  in  that  mote."  Gallegos  r.  State,  (Tex.  Cr. 
room  may  be  received.  Alpena  Tp.  App.  1905)  90  S.  W.  492. 
V.  Mainville,  153  Mich.  732,  117  K.  2.  Jones,  Logic  Inductive  and  De- 
W.     338,     15    Detroit    Leg.    N.    605  ductive,  p.  110. 

(1908).  §  1754-1.  Cook  r.  Malone,  12S  Ala. 

Presence  at  locus.  — The  fact  that  662,  29  So.  053    (1900)  ;  Blaisdell  v. 

a  man  was   present  at  the  scene   of  Davis,  72  Vt.  295,  48  Atl.  14   (1898). 

the  transaction  in  which  he   is  said  See  also  Mosby  v.  McKee    etc.    Com- 

to   have   taken   part   is   a   consistent  mission  Co.,  91  Mo.  App.  500  (1901); 

fact,     although     frequently     but     of  Houghton     v.     Clough,     30     Vt.     312 

slight    probative    force.      Thus,    that  (1857). 

one  who  is  said  to  have  made  a  con-  §  1755-1.  §§  60,  1781,  1785. 

fession  is  shown  to  have  been  present  2.  Alabama.  —  Smiley  v.  Hooper 
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evidence  although  it  be  neither  one  of  the  res  gestw  nor  probative 
in  any  direct  line  of  proof  to  the  existence  of  such  a  fact.  It  will 
be  received  if  it  explain  or  complete  a  res  gestae  or  probative 
fact  in  such  a  way  as  to  create,  increase  or  diminish  its  direct 
probative  value,  the  objective  inferences  ^  which  may  properly  be 
drawn  from  it.  If  a  fact  tendered  in  evidence  fulfill  these  condi- 
tions it  is  not  even  a  bar  to  its  admissibility  that,  as  direct  evidence, 
it  would  be  rejected  under  some  positive  rule  of  law  or  procedure.* 
Facts  of  this  nature  are,  as  it  were,  correlating;  they  state  the 
relations  between  the  res  gestw  or  probative  facts  either  with  each 
other  or  with  extrinsic  circumstances  necessary  to  their  full  under- 
standing. Where  the  latter  are  entirely  intelligible  and  complete, 
in  and  of  themselves,  no  explanatory  or  supplementary  facts  are 
rationally  required.  Fact-s  of  an  explanatory  or  supplementary 
nature  may  even  be  used  to  give  force  and  cogency  to  those  in  the 
direct  line  of  proof.®  The  effect  of  evidence  of  this  nature  is  not, 
however,  in  all  cases  affirmative.     An  explanation  may  equally 


41  So.  660  (1906)  ;  Holman  v.  Clark, 
41  So.  765  (1906). 

California.  —  Baahore  «.  Mooney, 
(Cal.  App.  1906)  87  Pac.  553. 

Conneoticut.  —  Head  v.  Selleck,  76 
Conn.  706,  57  Atl.  281    (1904). 

Georgia.  —  Atlantic  Coast  Line  R. 
Co.  V.  Taylor,  125  Ga.  454,  54  S.  E. 
622   (1906). 

Idaho.  —  Vollmer  Clearwater  Co. 
V.  Rogers,  13  Idaho,  564,  92  Pac. 
579    (1907)    (book  accounts). 

Illinois.  —  Hay  ward  v.  Scott,  114 
111.  App.  531    (1904). 

Missowri.  —  Jones  v.  Cooley  Lake 
Club,  122  Mo.  App.  113,  98  S.  W.  82 
(1906);  Baker  v.  Pulitzer  Pub.  Co., 
(App.  1903)   77  S.  W.  585. 

Pennsylvania.  —  Costa  v.  Musu- 
mando,  34  Pa.  Super.  Ct.  496 
(1907). 

Rhode  Island.  —  Hall  v.  New  York, 
N.  H.  &  H.  R.  Co.,  27  R.  I.  525,  65 
Atl.  278   (1906)    (error). 

South  Carolina.  —  Wilson  v.  Moss, 
79  S.  C.  120,  60  S.  E.  313  (1908); 
Cain  V.  Atlantic  Coast  Line  R.  Co., 
74  S.  C.  89,  54  S.  E.  244  (1906). 

Texas.  —  Henderson   v.  Louisia-aa 


&  Texas  Lumber  Co.,  (Civ.  App. 
1910)  128  S.  W.  671;  Robertson  v. 
Warren,  (Civ.  App.  1907)  100  S.  W. 
805;  Pecos  &  N.  T.  Ry.  Co.  v.  Wil- 
liams, (Civ.  App.  1903)  78  S.  W.  5. 

Utah.  —  Walker  Bros.  v.  Skliris, 
34  Utah  353,  98  Pac.  114  (1908). 

Wisconsin.  —  Illinois  Steel  Co.  v. 
Paczocha,  119  N.  W.  550  (1909) 
( adverse  claims ) . 

United  States.  —  C.  Crane  &  Co.  v. 
Fry,  126  Fed.  278  (1902).  "The 
process  of  explanation  may  be  de- 
scribed as  a  fitting  together  of  the 
facts  given  by  observation,  with  the 
explanatory  theories  which  the  mind 
originates."  Creighton,  An  Introduc- 
tory Logic,  p.  235. 

3.  §  1780. 

4.  Atlanta  St.  R.  Co.  v.  Walker, 
93  Ga.  462,  21  S.  E.  48  (1893)  (con- 
versation objectionable  as  hearsay). 
See  also  Brown  v.  Matthews,  79  Ga. 
1,  4  S.  E.  13  (1887). 

5.  Alabama.  —  David  v.  David,  66 
Ala.  139  (1880)  (that  an  indictment 
has  been  found ) . 

Conneoticut.  —  Barnum  V.  Bamum, 
9  Conn.  242    (1832). 
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well  be  intended  and  calculated  to  diminish  the  force  of  the  evi- 
dence produced  by  one's  adversary.® 

In  point  of  time,  the  explanatory  or  supplemental  fact  may 
precede,  accompany  "^  or  follow  the  probative  or  res  gestce  fact  to 
which  it  is  correlated. 


Georgia.  —  Atlanta  St.  E.  Co.  v. 
Walker,  93  Ga.  462,  21  S.  B.  48 
(1893). 

Illinois.  —  Overtoom  v.  Chicago, 
etc.,  R.  Co.,  181  111.  323,  54  N.  E.  898 
(1899). 

Indiana.  —  Buckeye  Mfg.  Co.  v. 
Woolley  Foundry,  etc..  Works,  26  Ind. 
App.  7,  58  N.  E.  1069  (1900). 

Iowa.  —  Graves  v.  Merchants',  etc., 
Ins.  Co.,  82  Iowa  637,  49  N.  W.  65, 
31  Am.  St.  Eep.  507   (1891). 

Massachusetts.  —  Hughes  v.  Grogs, 
166  Mass.  61,  43  N.  E.  1031,  55  Am. 
St.  Rep.  375,  32  L.  R.  A.  620  (1896). 

Michigan.  —  Davis  v.  Teachout, 
126  Mch.  135,  85  N.  W.  475,  86  Am. 
St.  Rep.  531   (1901). 

New  Hampshire.  —  Whitcher  v. 
Boston,  etc.,  R.  Co.,  70  N.  H.  242,  46 
Atl.  740  (1899);  Dodge  v.  Carroll, 
59  N.  H.  237   (1879)    (motive). 

New  Jersey.  —  Trenton  Pass.  R. 
Co.  V.  Cooper,  60  N.  J.  L.  219,  37 
Atl.  730,  64  Am.  St.  Rep.  592,  38  L. 
R.  A.  637  (1897). 

New  York.  —  Tracy  v.  McManus, 
58  N.  Y.  257  (1874). 

Pennsylvania.  —  Allen  v.  Willard 
57  Pa.  St.  374   (1868). 

South  Carolina.  —  Merchants',  etc., 
Nat.  Bank  v.  Clifton  Mfg.  Co.,  56 
S.  C.  320,  33  S.  E.  750   (1899). 

Texas.  —  Jennings  v.  State,  42 
Tex.  Cr.  78,  57  S.  Wi  642  (1900). 

Washington.  —  Tibbals  v.  Iffland, 
10  Wash.  451,  39  Pac.  102   (1895). 

Virginia.  —  Parsons  v.  Harper,  16 
Gratt.  64  (1860). 

West  Virginia.  —  Sullivan  v.  My- 
ers, 28  W.  Va.  375    (1886). 

United  States.  —  Marshall  v.  Bal- 
timore, etc.,  R.  Co.,  16  How.  314,  14 
L.  ed.  953   (1853). 

Good  faith.  —  A  litigant  may  offer 


explanatory  evidence  tending  to  es- 
tablish his  good  faith,  especially 
where  the  latter  has  been  attacked. 
Thus,  where  the  opponent  has  sug- 
gested that  a  plaintiff  has  allowed 
too  long  a  delay  in  bringing  his  suit 
for  a  hona  fide  claimant  to  permit, 
the  plaintiff  may  show  that  the  de- 
fendant was  out  of  the  state  or  too 
poor  to  warrant  the  expense  of  suing 
him.  Berry  v.  Doolittle,  82  Vt.  471, 
74  Atl.  97  (1909). 

6.  Alabama.  —  Edgar  v.  McArn,  22 
Ala.  796   (1853). 

California.  —  People  v.  Philbon, 
138  Cal.  530,  71  Pac.  650  (1903). 
See  also  Muller  v.  Hale,  138  Cal.  163, 
71  Pac.  81  (1902). 

Iowa.  —  State  v.  Perigo,  80  Iowa 
37,  45  N.  W.  399  (1890). 

Kentucky.  —  Grimes  v.  Talbot,  1 
A.  K.  Marsh.  205   (1818). 

Missouri.  —  Blair  v.  Marks,  27  Mo. 
579   (1858). 

New  York.  —  Woodrick  v.  Wood- 
rick,  141  N.  Y.  457,  36  N.  E.  395 
(1894). 

South  Dakota.  —  Reynolds  v.  Hin- 
richs,  16  S.  D.  602,  94  N.  W.  694 
(1903).  See  also  Aldous  v.  Olverson, 
95  N.  W.  917   (1903). 

Tennessee.  —  Morton  v.  State,  91 
Tenn.  437,  19  S.  W.  225  (1892). 

Texas.  —  Missouri,  etc.,  R.  Co.  v. 
Criswell,  (Civ.  App.  1904)  78  S.  W. 
388. 

Vermont.  —  Holbrook  v.  Murray, 
20  Vt.  525   (1848). 

United  States.  —  Burley  v.  Ger- 
man-American Bank,  111  U.  S.  216, 
4  S.  Ct.  341,  28  L.  ed.  406  (1883). 
See  also  Crane  v.  Fry,  126  Fed.  278, 
61  C.  C.  A.  260   (1903). 

7.  Contemporaneous  or  subsequent 
interpretation  of  a  contract  by  the 


2343  Absence  of  Eittby,  Kecoed,  etc.       5§  175  6,  1757 

Requirement  of  completeness.  —  For  some  consideration  of 
the  extent  to  which  a  party  is  entitled  to  have  a  written  or  oral 
utterance  presented  to  the  tribunal  in  a  completed  form,  reference 
may  be  had  to  another  portion  of  the  present  treatise.* 

§  1756.  (Canons  of  Requirement;  Optional  Admissibility); 

Negative  Facts This  distinction  between  the  probative  effect 

of  consistent  and  that  of  inconsistent  facts,  always  of  importance, 
may  be  noted  in  operation  where  the  form  of  the  evidence  is,  as 
it  well  may  be,*  negative. 

§  1757.  (Canons  of  Requirement;  Optional  Admissibility; 
Negative  Facts);  Absence  of  Entry,  Becord,  etc.  —  The  circum- 
stance that  there  is  found  to  be  no  entry  in  a  certain  book  ^  of  a 
fact  which  would  naturally  have  been  referred  to  in  the  book, 
had  it  existed,  may  furnish  some  evidence  that  the  fact  is  not  as 
alleged.  In  like  manner,  a  similar  inference  may  be  drawn  from 
the  circumstance  that  no  memorandum  or  other  written  insertion 
has  been  made  on  a  given  record  ^  where  it  naturally  would  have 

acts  of  the  parties  may  be  shown  as  Furniture  Co.  v.  Mason,  3  S.  D.  147, 

bearing  on  the  nature  of  the  original  52  N.  W.  671    (1892). 

agreements.     Stone  v.  Clark,  1  Mete.  Texas.  —  McCamant  v.  Roberts,  80 

(Mass.)  378,  35  Am.  Dee.  370  (1840).  Tex.  316,  15  S.  W.  580,  1054  (1891). 

8.  §§  488  et  seq.  United  States.  —  Polk  v.  Wendell, 

§   175e-l.  Shannon  v.  Castner,   21  5  Wheat.  293,  5  L.  ed.  92  (1820). 

Pa.  Super.  Ct.  294   (1902).    See  also  2.  California.  —  People    v.    Kelly, 

Treat  v.   Merchants'   L.   Assoc,   198  79  Pac.  846   (1905)    (record  of  going 

111.  431,  64  N.  B.  992   [reversing  98  out  of  an  electric  light). 

111.    App.    59]     (1902);    Vandyke   v.  OoJorodo.  —  Knapp  «.  Day,  4  Colo. 

Memphis,  etc.,  Packet  Co.,  71  S.  W.  App.  21,  34  Pac.  1008  (1893). 

441,   24   Ky.   L.   Eep.    1283    (1903);  Kansas.  —  Marbourg     v.     McCor- 

Pelly  V.  Deniaon,  etc.,  R.  Co.,   (Tex.  mick,  23  Kan.  38   (1879). 

Civ.  App.  1904)  78  S.  W.  542.  Massachusetts.  —  Bristol    County 

§  1757-1.  California.  —  People    v.  Sav.  Bank  v.  Keavy,  128  Mass.  298 

Dole,   122   Cal.  486,  55  Pac.  581,  03  (1880). 

Am.  St.  Rep.  50  (1898).  Michigan.  —  People  v.  Kemp,  78 

Connecticut.  —  Peck  v.  Pierce,  63  Mich.  410,  43  N.  W.  439  (1889). 

Conn.  310,  28  Atl.  524   (1893).  Minnesota.  —  Gaston  v.  Merriam, 

Georgia.  —  GrimTi    v.    Wise,     115  33  Minn.  271,  22  N.  W.  614  (1885). 

Ga.  610,  41  S.  E.  1003  (1902).  'New     Hampshire.  —  Pembroke     v. 

Kamas.  —  Woods  v.  Hamilton,  39  Allenstown,  41  N.  H.  365  (1860). 

Kan.  69,  17  Pac.  335  (1888).  Pennsylvania.  —  Struthers    v. 

Maryland.  —  Uudd    V.   Turton,    4  Reese,  4  Pa.  St.  129   (1846). 

Gill  233   (1846).  Vermont.  —  Reed  v.  Field,  15  Vt. 

South    Dakota.  —  Vmon    School-  672   (1843). 
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been  placed  had  tlie  fact  existed.  That  no  endorsement,^  or  other 
note  of  an  occurrence,  has  been  made  where  it  would  have  been 
usual  had  the  fact  been  as  claimed,  leads  to  the  same  inference. 
Consequently,  the  fact  of  non-entry  is  evidence  that  the  claim  that 
a  thing  actually  happened  is  unfounded. 

Weight  of  the  inference.  —  The  probative  force  of  the  inference 
from  non-entry  varies  with  the  extent  to  which  regularity  in  the 
recording  of  business  transactions  may  rationally  be  inferred  from 
experience.*  The  systematic  habit  of  entering  transactions  must, 
therefore,  be  affirmatively  shown. 

Self-serving  absences  not  admissible.  —  An  important  qualifi- 
cation of  this  rule,  so  far  as  it  relates  to  entries  on  books  of  ac- 
count, remains  to  be  noticed.  The  entrant  must,  it  is  said  in 
many  cases,  be  disinterested.  It  is  not  regarded  as  being  good 
public  policy  that  an  accountant  should  be  able  to  make  evidence 
in  his  own  favor  by  the  simple  expedient  of  failing  to  enter  an 
item  in  favor  of  another.  Accordingly,  it  has  been  held  that  the 
fact  that  a  set  of  books  shows  no  receipt  of  goods,  is  not  evidence 
that  they  were  not  delivered.^  Non-appearance  on  a  party's  books 
of  any  entry  of  the  receipt  of  money,®  or  the  assumption  of  a  risk '' 
affords  no  inference  that  such  payment  was  not  received  or  con- 

The  fact  of  no  record  must  be  Pendleton,  8  Md.  337  (1855);  Roe  v. 
shown  by  competent  evidence.  Unless  Nichols,  5  N.  Y.  App.  Div.  472,  38 
specially  authorized  by  statute,  a  N.  Y.  Suppl.  1100  (1896). 
public  officer  is  not  empowered  to  The  assumption  of  regularity,  (§ 
certify  that  no  record  exists  though  1193)  being  a  mere  expedient  of  ad- 
he  may  properly  authenticate  a  copy  ministration  for  expediting  trials  by 
to  be  a  correct  one.  Parker  v.  Cleve-  shifting  the  burden  of  evidence,  can- 
land,  37  Fla.  39,  19  So.  344  (1896)  ;  not  be  relied  upon  in  this  connection 
Bullock  V.  Wallingford,  55  N.  H.  619  as  furnishing  any  affirmative  proof. 
(1875);  Edwards  v.  Barwise,  69  Tex.  To  constitute  the  major  premise  of 
84,  6  S.  W.  677  (1887);  Myers  v.  the  syllogism  reaching  the  conclusion 
Jones,  4  Tex.  Civ.  App.  330,  23  S.  that  failure  to  enter  a  particular 
W.  562  (1893)  ;  Hill  v.  Bellows,  15  business  transaction  in  a  given  form 
Vt.  727  (1843).  In  rebuttal,  it  may  is  solely  because  it  did  not  happen, 
be  shown  that  other  records,  in  which  must  be  a  general  proposition  of  ac- 
the  entry  might  properly  have  been  tual  experience,  —  an  inductive  infer- 
made,  were  not  examined.  Bow  v.  ence  from  repeated  observations. 
Allenstown,  34  N.  H.  351,  69  Am.  5.  Keim  v.  Rush,  5  Watts  &  S. 
Dee.  489  (1857).  (Pa.)  377   (1843).. 

3.  Wisdom  v.  Reeves,  110  Ala.  418,  6.  Scott  v.  Bailey,  73  Vt.  49,  50 
18  So.  13    (1895).  Atl.  557   (1901). 

4.  Summer  v.  Child,  2  Conn.  607  7.  Sanborn  v.  Fireman's  Ins.  Co., 
(1817);  Estill  v.  Patrick,  4  T.  B.  16  Gray  (Mass.)  448,  77  Am.  Dec. 
Hon.    (Ky.)    306    (1827);    Corner  «.  419   (1860)    (insurance). 
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tract  made.  In  general,  the  mere  self  serving  absence  of  an  entry 
on  books  of  account  is  not  evidence  tbat  there  was  no  ground  for 
making  one.* 

Admissions   iy   conduct.  —  The    absence   of   any   entry   may, 
however,  be  availed  of  as  an  "  admission  by  conduct,"  so  called.^ 


§  1758.    (Canons  of  Requirement;  Optional  Admissibility; 

Negative  Facts);  Failure  to  see,  hear,  etc In  the  same  way,  a 

witness  may  properly  testify  that  he  did  not  see  a  given  sight,* 
hear  a  particular  sound,^  in  general,  did  not  notice  a  fact.  The 
entire  probative  value  of  the  negative  fact  obviously  lies  in  the 
circumstance  at  once  to  be  stated.  Such  evidence  is  meaningless, 
however,  if  the  non-seeing  or  the  non-hearing  are  equally  con- 
sistent with  the  occurrence  of  the  events  themselves.  Nothing  is 
shown  of  any  value  in  evidence  if  at  the  time  of  the  alleged  occur- 


8.  Schwarze  v.  Roessler,  40  111. 
App.  474  (1891)  ;  Lawhorn  v.  Carter, 
11  Bush  (Ky.)  7  (1874);  Morse  v. 
Potter,  4  Gray  (Mass.)  392  (1855); 
Winner  v.  Bauman,  28  Wis.  563 
(1871).  See  also  Hyde  v.  Lookabill, 
66  Iowa  453,  23  N.  W.  920  (1885); 
Burghardt  v.  Van  Deusen,  4  Allen 
(Mass.)  374  (1862);  Second  Ward 
Sav.  Bank  v.  Shakman,  30  Wis.  333 
(1872). 

9.  Woodward  v.  Leavitt,  107  Mass. 
453,  9  Am.  Rep.  49  (1871)  ;  Mattocks 
V.  Lyman,  18  Vt.  98,  46  Am.,Dec.  133 
(1846). 

§  1758-1.  Whittaker  v.  New  York, 
etc.,  R.  Co.,  51  N.  Y.  Super.  Ct.  287 
(1885);  Galveston,  H.  A  S.  A.  Ry. 
Co.  V.  Udalle,  (Tex.  Civ.  App.  1905) 
91  S.  W.  330  (defective  condition  of 
locomotive  apron)  ;  Gulf,  etc.,  R.  Co. 
V.  Gross,  (Tex.  Civ.  App.  1893)  21 
S.  W.  186. 

2.  Alabama.  —  Ward  v.  Reynolds, 
32  Ala.  384  (1858). 

Georgia.  —  Higgins  v.  Cherokee  R. 
Co.,  73  Ga.  149   (1884). 

Illinois.  —  West  Chicago  St.  R. 
Co.  V.  Kennelly,  170  111.  508,  48  N. 
E.  996   (1897). 

Indiana.  —  Indianapolis    v.    Em- 


melman,  108  Ind.  530,  9  N.  E.  155 
(1886). 

Massachusetts. — Hannefin  v.  Blake, 
102  Mass.  297  (1869). 

New  HampsMre.  —  Stone  v.  Boa 
ton,  etc.,  R.  Co.,  72  N.  H.  206,  55  Atl, 
369   (1903). 

New  York.  —  Greany  v.  Long  IS' 
land  R.  Co.,  101  N.  Y.  419,  5  N.  E, 
425  (1886). 

North  Carolina.  —  Edwards  v.  At- 
lantic Coast  Line  R.  Co.,  129  N.  C, 
78,  39  S.  E.  730   (1901). 

Pennsylvania.  —  Lyon  v.  Marclay, 
1  Watts  271   (1832). 

Teseas.  —  Wallace  v.  Byers,  14  Tex, 
Civ.  App.  574,  38  S.  W.  228   (1896) 

Utah.  —  Haun  v.  Rio  Grande 
Western  R.  Co.,  22  Utah  346,  62  Pac. 
908  (1900). 

Whistles  and  other  signals.  —  A 
witness  so  situated  that  he  might 
have  observed  had  such  a  thing  oc- 
curred may  properly  state  that  a 
railroad  locomotive  did  not  blow  its 
whistle  upon  approaching  a  crossing. 
Chesapeake  &  0.  Ry.  Co.  v.  Brash- 
ear's  Adm'x,  (Ky.  1910)  124  S.  W. 
277.  So  of  other  signals,  it  appear- 
ing that  the  witness  was  in  such  a 
position    that    he    would    have   been 
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rence  of  these  events  the  witness  was  so  situated  that  they  well 
might  have  occurred  and  he  neither  have  seen  nor  heard  them. 
Should  the  witness,  however,  have  been  so  located  in  relation  to 
the  transactions  that  the  sight  could  not  have  been  presented  with- 
out his  having  seen  it,  nor  the  sounds  made  without  his  having 
heard  them,  then  his  failure  to  see  or  hear,  being  inconsistent  with 
the  inference  that  the  events  themselves  actually  occurred,  the 
inference  that  they  did  not  happen  is  perceived  to  be  a  legitimate 
one.* 

Negative  inferences.  —  Such  a  failure  to  hear,  see  or  the  like 
may  fairly  be  said  to  give  rise  to  negative  inferences,  elsewhere 
considered.*  On  the  ©ther  hand,  such  inferences,  depending  for 
their  force  upon  the  proposition  that  a  fact  does  not  exist  because 
an  observer  would  have  noticed  it  had  it  done  so,*  have  been 
rejected. 

Independent  relevancy.  —  Under  certain  circumstances,  failure 
by  one  in  the  position  to  do  so  to  hear  any  report,  rumor,  or  other 
form  of  private  or  popular  expression  on  a  given  subject  may  be 
independently  relevant  to  the  existence  of  a  psychological  fact, 
mental  state  or  moral  quality.  Thus,  that  a  member  of  a  given 
community  has  at  no  time  heard  anything  said  with  regard  to  the 
reputation  or  character  of  a  given  individual  may  be  a  relevant 
fact.*     In  like  manner,  a  witness  qualified  to  do  so  may  state  that 

likely  to  have  heard  the  signal  had  The  negative  fact  of  ignorance,  how- 
it  been  given.  McCreery  v.  W.  Rys.  ever,  apart  from  the  exhibition  of 
Co.,  221  Mo.  18,  120  S.  W.  24  suitable  opportunities  for  observa- 
( 1909 ) .  tion    is  *  devoid    of    probative    force. 

3.  East  Tennessee,  etc.,  R.  C!o.  v.  Watts  v.  State,  (Md.  1904)  57  Atl. 
Carloss,  77  Ala.  443  (1884);  Cham-  542.  He  may  say  that  he  never  knew 
bers  V.  Hill,  34  Mich.  523  (1876);  of  any  such  person  as  living  there. 
Dawson  v.  State,  38  Tex.  Cr.  50,  41  Fluewellian  v.  State,  (Tex.  Cr.  App. 
S.  W.  599  (1897).  But  see  Pelly  v.  1910)  128  S.  W.  621.  It  is  perfectly 
Dennison,  etc.,  R.  Co.,  (Tex.  Civ.  proper  for  the  party  to  testify  thit 
App.  1904)   78  S.  W.  542.  a  certain  bleaching  mixture  did  not 

4.  §§  50,  1842.  injure     goods.       Davis     v.     Oakland 
Purely  negative  facts.  —  A  witness      Chemical  Co.,  105  N.  Y.  Suppl.  693, 

suitably  qualified  by  experience  may  121  App.  Div.  242    (1907). 

state   purely   negative   facts   not   di-  5.  Weller  v.  Wagner,  181  Mo.  151, 

rectly     connected     with     observation.  79  S.  W.  941    (1904)  ;  Central  Union 

One   may,   for   example,    state,   as    a  Depot   &,   Ry.    Co.   v.   Mansfield,    169 

matter  of  knowledge,  that  no  person  Fed.    614,    95   C.    C.    A.    142    (1909) 

of    a    particular    name    resides    in    a  (failure  of  watchman  to  report  going 

given  place.     Phelps  v.  Nazeworthy,  out  of  electric  lights). 

226   111.   254,   80   N.  E.  756    (1907).  6.  §  3312;     Corrigan     v.     Wilkes- 
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he  never  heard  that  the  railroad  company  had  at  any  time  objected 
to  the  crossing  by  the  public  of  one  of  their  bridges^  A  date  for 
the  happening  of  a  given  event  may  be  fixed  in  the  same  way,  e.  g., 
that  a  particular  v?itness  heard  nothing  of  it  prior  to  a  certain 
time.^ 

Probative  force.  —  The  relative  probative  force  of  negative 
testimony,  i.  e.,  that  as  to  the  existence  of  a  negative  fact  when 
compared  with  more  positive  evidence  is  a  question  which  has 
frequently  been  presented  for  judicial  consideration.  'Ro  rule 
can  b«  laid  down  with  regard  to  it.  It  has  been  said,  indeed,  that 
negative  evidence  is  equally  as  receivable  as  positive  to  establish  or 
refute  a  disputed  f act.^  Undoubtedly,  it  is  competent  to  prove  the 
truth  on  controverted  issues.^** 

§   1759.  (Canons  of  Requirement;  Optional  Admissibility; 

Negative  Facts) ;  Ignorance  of  alleged  Fact In  much  the  same 

way,  ignorance  of  a  given  fact  of  such  nature  or  notoriety-'  that 
the  witness  would  probably  have  known  of  it  had  it  existed,  fur- 
nishes some  evidence  that  such  is  not  the  case.*  The  ignorance  is 
probative  merely  to  the  extent  that  it  is  inconsistent  with  the 
existence  of  the  fact.  In  other  words,  the  necessary  inference  is 
that,  had  the  fact  existed,  the  person  in  question  must  have  known 
it* 

Barre  &  W.  V.  Traction  Co.,  225  Pa.  America,  51   Wash.   482,  99  Pac.  25 

560,  74  Atl.  420  (1909).  (1909). 

On  the  other  hand,  where  a  large  §  1759-1.  Dawson  v.  State,  38  Tex. 
element     of     conjecture     is     present,  Cr.   50,   41   S.  W.   599    (1897)     (non- 
relevancy  may  be  so  slight  as  scarcely  residence  in  witness'  community), 
to    warrant    encountering    the    other  That  a  given  person  "  has  money " 
administrative       dangers       involved.  is  not  a  fact  of  this  nature.     Killen 
Thus,    a   member   of   a   certain   com-  v.  Lide,  65  Ala.  505   (1880). 
munity  will  not  be  allowed  to  testify  2.  Nelson  v.  Iverson,  24  Ala.  9,  60 
that  he  would  have  heard  that  two  Am.  Dec.  442   (1853). 
persons  had  been  married  if  they  had  Absence    of   knowledge    may  be   a 
ever    lived    together.      Schwingle    v.  relevant  fact  in  and  of  itself,  entirely 
Keifer,    (Tex.    Civ.   App.    1911)    135  disassociated  from  any  question  as  to 
S.  W.  194.  the  existence  of  the  subject  of  the  al- 

7.  Lamb  v.  Southern  Ry.  Co.,  86  leged  knowledge.  Alabama  Great 
S.  C.  106,  67  S.  E.  958  (1910).  Southern  R.  Co.  v.  Davis,   119  Al.i. 

8.  Lincoln    v.    Hemenway,    80    Vt.  572,  24  So.  862   (1898). 

530,  69  Atl.  153  (1908).  3.  Netherlands    Fire    Ins.     Co.   v. 

9.  Louisville  &  N.  R.  Co.  v.  Barry,  3  N.  Y.  Suppl.  164,  103  App. 
O'Nan's  Adm'r,  (Ky.  1909)  119  S.  Div.  581  (1905)  (cancellation  of  pol- 
W.  1192.  icy). 

10.  Schon  V.  Modern  Woodmen  of 
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§  1760.  (Canons  of  Requirement;  Optional  Admissibility); 

Preliminary  Facts.  —  Antecedent  facts,  to  the  admissibility  of 
which  some  consideration  has  been  given,^  are  carefully  to  be  dis- 
tinguished from  facts  which  are  logically  necessary  to  the  admissi- 
bility of  any  piece  of  evidence  offered,  facts  as  to  which  the  court 
will  require  to  be  reasonably  ^  satisfied  before  permitting  the  evi- 
dence to  go  to  the  jury.  Thus,  in  order  that  a  witness  should  be 
permitted  to  testify  it  must  be  proved  to  the  satisfaction  of  the 
court,  or  the  presiding  judge  must  feel  justified  in  assuming  that 
he  is  possessed  of  adequate  knowledge  regarding  the  subject  as  to 
which  he  proposes  to  speak.^  In  the  same  way,  before  a  photo- 
graph can  be  admitted  into  evidence,  proof  must  be  offered  that  it 
is  accurate.*  That  books  of  account  should  be  regarded  as  evi- 
dence of  the  facts  asserted  in  them,  the  court  must  be  satisfied,  in 
some  way,  that  they  were  accurately  kept.^  Instances  where  pre- 
liminary proof  is  required  or  its  future  production  tacitly  assumed 
are  very  numerous  in  connection  with  the  trial  of  causes.  A  plan, 
cause  of  action  ®  or  other  thing  must,  in  many  instances,  be  identi- 
fied in  some  suitable  way  as  a  condition  of  its  being  received  as 
evidence.  Such  facts  are  in  no  proper  sense  antecedent  to  the  res 
gestae.  Merely  they  are  conditioning  circumstances  whose  exist- 
ence is  essential  to  the  relevancy  of  certain  others.  Proof  of  them 
is  therefore  a  logical  preliminary  to  giving  probative  weight  to  the 

§  1760-1.  §  1751.  ever,  in  short,   a  fact  becomes  rele- 

2.  Or,  more  properly,  become  satis-  vant  only  because  he  who  does  it 
fied  that  the  jury  might  reasonably  possesses  some  peculiar  quality,  trait 
be  convinced  that  the  fact  was  as  or  power,  the  possession  of  it  must 
stated.  be  affirmatively  shown.    Thus,  to  jus- 

3.  §  56 ;  Comeau  v.  Hurley,  ( S.  D.  tify  proof  of  the  acts  of  dogs  in  trail- 
1909)   123  N.  W.  715.  ing   offenders,    it   must   appear    that 

A   witness   may   not  testify   as   to  the    dogs   were   trained   to    take    the 

his  opinion   about  matters  of  which  scent  of   human   beings.     Gallant  «. 

he  has  no  actual  knowledge.    Morgan  State,   (Ala.  1910)   52  So.  739. 

V.   State,    (Tex.   Cr.   App.   1911)    136  4.  Best    on     Ev.     ( Chamberlayne's 

S.  V7.  1065.  3rd  ed.)  p.' 110;  Miller  !'.  Louisville, 

Hearsay   and   personal   knowledge.  etc.,  R.  Co.,   128   Ind.   97,  27   N.  E. 

—  The  testimony  of  a  witness   to  a  339,  25  Am.  St.  Rep.  416   (1890). 

fact  of  which  he  swears  he  has  per-  5.  West  Coast  Lumber  Co.  v.  New- 

Bonal  knowledge  is  not  rendered  inad-  kirk,   80   Cal.   276,   22   Pac.   231,   22 

missible  by  the  further  showing  that  Pac.  232    (1889). 

he  also  knows  it  from  hearsay.    At-  6.  Harris    v.    Miner,    28    111.    135 

lanta  &  B.  A.  L.  Ey.  v.  McManus,  (1862);   Dupuis  v.  Interior  Constr., 

(Ga.  App.  1907)   58  S.  E.  258.  etc.,  Co.,  88  Mich.  103,  50  N.  W.  103 

Qualifications      required.  —  Wher-  (1891). 
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fact  to  which  they  are  related.  From  this  aspect  of  their  use, 
such  facts  may,  perhaps,  be  conveniently  designated  as  pre- 
liminary.'' 

Agency.  —  In  like  manner,  the  authority  of  an  attorney  *  or 
other  agent  should,  in  strictness,  be  proved  as  a  fact  preliminary 
to  receiving  evidence  of  statements  or  other  facts  which  are  alleged 
to  bind  his  principal.  So,  where  the  act  of  a  given  individual  is 
claimed  to  bind  a  corporation  as  one  of  its  officers,  the  fact  of  hold- 
ing such  office  may  properly  be  made  a  matter  of  preliminary 
proof.® 

Bloodhounds.  —  The  pedigree  of  bloodhounds  used  in  tracking 
criminals  need  not  be  shown  as  a  fact  preliminary  to  receiving 
evidence  of  their  having  run  down  a  particular  individual.  It  is 
sufficient  if  they  have  been  shown  by  previous  experience  to  bo 
capable  of  doing  the  work  required.^"  This  must  be  affirmatively 
shown."     Suitable  precautions  must  be   taken  to  see  that  the 


7.  Order  of  proof.  —  Naturally,  in 
order  of  proof,  theae  conditioning 
circumstances  would  be  established  a  s 
a  preliminary  to  the  offer  in  evidence 
of  the  principal  fact  itself.  Obvi- 
ously, an  economy  of  time  is  effected 
in  so  doing.  Unless  the  preliminary 
is  first  established,  it  is  useless  to 
spend  time  in  the  consideration  of  the 
fact  which  turns  out,  otherwise,  to 
be  irrelevant  without  it.  Practically, 
however,  this  is  a  matter  of  the  order 
of  evidence.  (§  367.)  As  such,  it  is 
within  the  administrative  function  of 
the  presiding  judge.  The  latter  will 
usually  permit  the  use  of  the  court's 
time  in  considering  the  principal  fact 
upon  the  assurance  of  reputable  coun- 
sel that  he  proposes  to  prove  the 
"  preliminary  "  fact  at  a,  later  stage. 

8.  American  Process  Co.  v.  Pen- 
sauken  Brick  Co.,  (N.  J.  1910)  15 
Atl.  976. 

9.  American  Process  Co.  v.  Pen- 
sauken  Brick  Co.,  (N.  J.  1910)  75 
Atl.    976    (president). 

10.  Denham  v.  Com.,  2'  Ky.  Law 
Rep.  171,  84  S.  W.  538  (1905): 
Spears  v.  State,  (Miss.  1908)  46  So 
166. 

Ohio  rule.  —  To  make  competent 


evidence  of  the  conduct  of  blood- 
hounds in  trailing  one  accused  of 
crime  it  is  necessary  that  a  prelimi- 
nary foundation  be  laid  by  showing 
by  a  witness  having  personal  knowl- 
edge that  the  particular  dog  used  had 
been  tested  in  trailing  human  beings 
and  had  been  found  reliable,  and  that 
a  dog  so  trained  and  tested  was  laid 
on  the  trail  where  the  circumstances 
tended  to  show  the  guilty  party  had 
been,  and  on  a  track  which  the  cir- 
cumstances indicated  to  have  been 
made  by  him.  State  v.  Dickerson, 
(Ohio,  1907)  82  N.  E.  969,  13  L.  E. 
A.   (N.  S.)  341. 

11.  State  V.  Spivey,  (N.  C.  1909) 
65  S.  E.  995;  State  v.  Freeman,  146 
N.  C.  615,  60  S.  E.  986  (1908)  ;  State 
V.  Hunter,  (N.  C.  1907)  56  S.  E.  547; 
State  V.  Dickerson,  (Ohio,  1907)  82 
N.  E.  969,  13  L.  R.  A.  (N.  S.)  341; 
Parker  v.  State,  (Tex.  Or.  App. 
1904)  80  S.  W.  1008.  The  action  of 
other  bloodhounds  trained  by  the 
same  person  cannot  be  received  as 
evidence  of  the  qualifications  of  any 
particular  animal  of  the  same  species. 
Spears  v.  State,  (Miss.  1908)  46  So. 
166. 
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animals  have  the  true  scent  of  the  offenders,  in  no  way  confused 
with  that  of  other  persons.^  ^ 


§   1761.  Probative  Relevancy;   Objective   and  Subjective In 

endeavoring  to  apply  the  reasoning  faculty  to  the  simplest  proba- 
tive statement  by  a  witness  a  double  question  at  once  presents 
itself;  (1)  Is  the  declaration  such  that,  as  a  matter  of  objective 
reality,  a  tribunal  would  be  reasonably  justified  in  acting  on  it? 
(2)  Is  the  witness  free  from  controlling  motive  to  misrepresent 
and  possessed  of  such  adequate  knowledge  as  to  give  reasonable 
ground  for  believing  that  he  knows  the  truth  and  will  truly  state 
it  ?  Should  the  first  of  these  questions  be  answered  in  the  affirm- 
ative, the  fact  stated  is  objectively  relevant  to  a  proposition  in 
the  case.  Should  the  second  be  similarly  answered,  the  declara- 
tion of  the  witness  is  subjectively  so.  Both  these  elements  — 
(1)  physical  adjustment  of  the  thing  stated  through  the  realm  of 
nature  to  a  res  gestae  fact;  (2)  adequate  mental  equipment  on  the 
part  of  the  declarant  must  unite  to  insure  complete  relevancy. 
On  this  basis  alone  can  the  statement  of  a  witness  or  the  declara- 
tion by  the  vn-iter  of  a  document  be  regarded  as  proof  of  the  exist- 
ence of  the  facts  asserted  in  it.  The  most  objectively  relevant 
fact  stated  by  a  person  who  knows  nothing  as  to  its  existence,  is 
incompetent.  The  assertion  of  a  witness  who  has  the  most  com- 
plete knowledge  of  a  fact  which  has  nothing  to  do  with  a  proposi- 
tion in  issue  would  be  equally  so. 

Brief  consideration  will  be  given  to  certain  aspects  of  these 
highly  important  forms  of  probative  relevancy. 

§  1762.  (Probative  Relevancy;  Objective  and  Subjective); 

Court  and  Jury,  —  This  familiar  distinction  between  objective  and 
subjective  inferences,  or  what  might  perhaps  still  more  concretely 
be  termed  objective  and  subjective  relevancy,  is  obscured  by  the 
unscientific  manner  in  which  the  functions  of  court  and  jury  are 
divided  by  the  English  law  of  evidence  in  relation  to  the  reason- 
ableness of  these  inferences,  as  to  what  shall  be  the  probative  effect 
accorded  to  them  by  the  tribunal. 

Objective  inferences.  —  All  objective  inferences  are,  in  the  first 
instance,  passed  upon,  previously,  by  the  Court,  ultimately  by  the 

12.  Sprouse   v.   Com.,    (Ky.    1909)   116  S.  W.  344. 
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jury.  Whether  a  fact  tendered  in  evidence  as  creating  an  objec- 
tive inference  be  reasonably  capable  of  producing  with  any  ap- 
preciable cogency  or  in  any  degree  a  mental  conviction  as  to  the 
existence  or  non-existence  of  a  res  gestae  fact  is  a  preliminary  ques- 
tion for  the  determination  of  the  presiding  judge.  On  the  other 
hand,  whether  the  fact  which  the  court  thus  considers  may  ration- 
ally give  rise  to  an  objective  inference  shall  be  taken,  for  the  pur- 
poses of  a  decision,  as  actually  doing  so;  and,  in  general,  what 
reasoning  shall  in  the  end  be  adopted  with  regard  to  it  present 
questions  for  the  jury.*  The  action  of  the  latter  is  differentiated 
from  that  of  the  court  by  being  something  different  in  kind.  The 
court  is  said  to  deal  with  the  admissibility  of  evidence ;  the  jury 
to  decide  as  to  its  weight.  Correctly  understood,  this  is  quite 
true.  But  it  is  well  calculated  to  lead  to  the  conclusion  that  the 
function  of  the  court  is  qwalitwtive,  merely,  while  that  of  the  jury 
is  quantitative.  Such  a  conclusion  as  this  would,  however,  over- 
look the  fact  that  in  dealing  with  the  qualitative  nature  of  ob- 
jective inferences,  i.  e.,  in  deciding  whether  they  are  reasonable 
inferences  at  all,  the  action  of  the  jury  is  the  same  as  that  of  the 
court;  with  the  difference  that,  as  a  matter  of  procedure,  the 
action  of  the  court  for  the  purposes  of  the  trial  is  provisional 
while  that  of  the  jury  is  final.  It  well  may  follow,  as  a  matter  of 
legitimate  procedure,  that  what  the  court  has  admitted  as  evidence, 
the  jury  may  decide  is  not  evidence,  that  is,  does  not,  in  point  of 
reason,  furnish  a  satisfactory  objective  inference.^ 

§  17G2-1.  Metaphorically,  the  mind  wheel,  provided  they  are  capable  of 

of  the  court  is  as  it  were,  a.  screen  doing    so,    is   not    a    concern    of   the 

across  the  stream  of  evidence  the  bars  judge.     It  is  exclusively  within  the 

of  which  are  so  adjusted  as  to  stop  province  of  the  jury.     (§§  79  et  seq.) 

from  passing  on,  to  the  consideration  2.  It  is,  unfortunately,  equally  true 

of  the  jury,  only  such  facts  as  are  that    much   evidence    offered    in    the 

utterly  irrelevant  or  facts  of  optional  presence  of  the  jury  and  excluded  by 

admissibility    which    are   misleading.  the  court  as  not  furnishing  an  objec- 

It  stops,  as  it  were,  evidentiary  drift-  tive  inferience  is  in  fact  considered  by 

stuff  or   anything  liable  to   derange  them,  in  reaching  their  decision.    The 

the   mental   machinery   of    the   jury.  human   mind,   especially  when   intel- 

This  is  a  legitimate  duty  in  the  func-  lectually  untrained,  finds  it  extremely 

tions  of  administration,  for  the  econ-  difficult  in  exercising  the  function  of 

omy  of  time    (§§  544  et  seq.,  1744)  reason  and  judgment,  to  avoid  digest- 

and    the    attainment    of    substantial  ing  its  entire  content.   The  fact  is  sig- 

justice   (§§  463  et  seq.)  How  fast  or  nifieant  as  to  the  practical  value  of 

how  far  the  facts  that  pass  the  screen  artificial  rules  of  exclusion ;  and  also 

may  be  permitted  to  turn  the  mental  as  to  the  duty  of  counsel  to  the  court 
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Subjective  inferences.  —  Where  the  statement  of  a  witness  ia 
objectively  relevant,  the  court  is  extremely  apt  to  regard  the  ques- 
tion as  to  whether  it  is  svbjectively  so,  as  one  of  fact  for  the  jury, 
a  necessary  incident,  as  it  were,  in  determining  the  weight  of  the 
evidence.  The  same  requirement  of  reason,  indeed,  persists. 
Should  the  subjective  qualifications  of  the  witness  be  such,  e.  g., 
an  entire  absence  of  knowledge  on  the  part  of  the  declarant,  as  to 
render  it  unreasonable  that  the  jury  should  act  upon  his  statement, 
a  presiding  judge  may,  with  propriety,  withdraw  the  evidence  from 
the  jury.  But,  speaking  generally,  a  judge  is  prone  to  leave  sub- 
jective inferences  to  the  jury.  In  many  cases  the  reason  for  any 
rejection  by  the  jury  of  objective  inferences  which  the  court  hag 
permitted  them  to  consider  is,  in  part  at  least,  due  to  the  fact 
that  it  is  the  practically  exclusive  province  of  the  jury,  in  case 
of  all  evidence  submitted  to  it,  to  consider,  qualitatively  and 
quantitatively,  the  subjective  inferences.  The  presiding  judge 
frequently  leaves  these  almost  entirely  in  their  hands.  From  the 
standpoint  of  administration,  this  often  furnishes  cause  for  regret, 
as  these  subjective  inferences  may  well  have  a  determining  effect 
in  judging  of  the  probative  value  of  evidence.*  This  is  true,  as  a 
rule,  in  proportion  as  the  moral  or  human  element  in  any  given 
combination  of  facts  preponderates  over  the  more  uniform  opera- 
tion of  the  laws  of  nature.* 

§  1763.  (Probative  Relevancy;  Objective  and  Subjective); 

Ignorance  and  other  subjective  Impairment As  is  seen  elsewhere,^ 

the  presiding  judge  intervenes  to  reject  evidence  the  probative 
force  of  which  has  been  impaired  below  the  point  at  which  it  may 
reasonably  be  made  the  basis  of  action.  In  one  case  only  is  it  the 
practice  for  the  judge  to  reject  the  evidence  where  the  impairment 

in  offering  evidence  in  presence  of  the  4.  The  preponderance  in  probative 

jury   knovpn   to   be    contrary    to    the  force  of  the   subjective   as  compared 

plain    letter   of   an   established   rule.  with    the    objective    inference,    is    a 

3.    With    the    single    exception    to  necessary  incident  of   any   statement 

which  reference  will  shortly  be  made,  of  a  declarant  which  fails  to  permit 

(§    1763)    evidently    such    a    subjee-  physical  or  objective  verification.    To 

tive   inference   may   not  only   impair  a   certain,   though   to   a    less   degree, 

quantitatively   but   qualitatively    the  this  preponderance  exists  in  all  evi- 

objective  inferences  from  a  given  fact.  dence   not   directly   observed   by   the 

A  new  term  is  added  to  the  basis  of  tribunal, 

experience  on  which  the  objective  in-  §  1763-1.  §  390. 
f erence  is  to  be  drawn. 
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in  probative  force  is  due  to  the  existence  of  an  infirmative  subjec- 
tive condition  on  the  part  of  the  veitness.  In  general,  where  the 
statement  of  a  witness  or  the  declarations  of  a  document  are  ob- 
jectively relevant,  the  court  will  decline  to  intervene  on  account  of 
the  bias,  interest,  or  other  subjective  condition  of  the  declarant. 
In  other  words,  a  question  as  to  whether  the  speaker  was  under  a 
controlling  motive  to  misrepresent  is  left  to  the  jury,  as  a  matter 
affecting  weight.  With  the  other  subjective  qualification  for  rele- 
vancy, adequate  knowledge,  the  case  stands  differently.  Where 
the  proposed  declarant  has  no  suitable  knowledge  as  to  the  sub- 
ject matter  of  his  statement,  the  judge  intervenes  to  reject  his 
testimony.  No  distinction  in  point  of  principle  can,  however,  well 
be  drawn  between  the  subjective  inference  of  ignorance  and  other 
subjective  inferences  which  impair  the  objective  relevancy  of  a 
statement.  Indeed  the  court  in  view  of  its  duty  to  enforce  the 
rules  of  correct  reasoning  may  properly  in  all  cases  decline  to 
permit  a  jury  to  consider  evidence  on  which  they  cannot  reason- 
ably act.^ 

The  practice  of  the  courts,  in  thus  making  a  distinction  between 
the  impairment  of  subjective  relevancy  due  to  lack  of  adequate 
knowledge  and  that  arising  from  other  subjective  conditions  on 
the  part  of  a  witness,  is  comparatively  a  modern  one.  As  may  be 
seen  in  connection  with  the  exceptions,  so  called,  to  the  rule  ex- 
cluding hearsay  statements,*  it  was  the  practice  of  early  pro- 
cedure, formal  or  technical,  to  provide  rules  deciding  as  to  when 
a  witness  should  be  regarded  as  mentally  or  morally  unfit  to  tes- 
tify. Such  views,  the  judges  enforced  by  excluding  any  evidence 
which  could  not  stand  the  procedural  test.  In  these  earlier  stages 
of  legal  evolution  judges  used  the  same  method  with  purely  sub- 
jective inferences.  For  example,  where  evidence  was  forged,* 
fabricated  ^  or  suppressed  ®  for  the  purpose  of  deceiving  the  tri- 
bunal, the  proffered  testimony  has  frequently  been  rejected.  Ap- 
parently this  has  been  done  largely  as  a  penalty ;  even  though  the 
jury,  as  a  matter  of  reason,  might  still  have  been  justified  in 
acting  in  accordance  with  it.  Where  a  witness  has  been  shown 
to  have  perjured  himself  in  one  particular  the  maxim  falsus  in 
una,  falsus  in  omnibus  has,  as  a  supposed  proposition  of  experi- 

2.  §§  120a,  122.  §  5.  §§  1071  et  seq. 

3.  §§  2762  et  seq.  6.  §  1075. 

4.  i§  1073  et  seq. 
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enee,  led  the  court  to  reject  all  other  statements  of  the  witness^ 
A  heavy  blow  at  this  theory  of  the  duty  of  judicial  procedure  to 
supply  automatic  rules  of  exclusion  in  case  of  impairment  in  sub- 
jective relevancy  was  struck  when  the  legislatures  of  the  English- 
speaking  world,  with  practical  unanimity  provided  that  witnesses 
should  no  longer  be  rejected  by  judges  on  account  of  their  interest 
in  the  result.  In  point  of  principle,  it  is  scarcely  too  much  to 
say  that  the  dawn  of  the  day  of  judicial  reasoning  was  beginning 
to  light  up  the  dark  places  of  technical  procedure.  This  legisla- 
tion unmistakably  embodied  the  pregnant  suggestion  that  the 
search  for  truth  ought  not  to  be  impeded  by  rejecting  evidence 
which  a  tribunal  might  reasonably  use  merely  because  it  might 
not  have  mind  enough  to  avoid  being  misled  by  it. 

These  statutory  enactments  rendering  all  witnesses  competent, 
notwithstanding  interest,*  have  in  many  instances  been  so  drawn 
as  to  remove  the  power  of  the  court  to  exclude  evidence  for  sub- 
jective inferences  arising  from  this  particular  impairment.  In 
other  instances,  such  statutes  apparently  indicate  a  legislative  in- 
tention to  permit  only  the  jury  to  pass  upon  the  probative  eflfect 
of  infirmative  subjective  inferences. 

Lack  of  adequate  knowledge.  —  The  court,  then,  continues  to 
reject  evidence  where  the  subjective  impairment  is  lack  of  ade- 
quate knowledge.  Where  subjective  relevancy  is  affected  by  some 
other  mental  impairment  on  the  part  of  the  declarant,  the  jury 
are  still,  as  a  rule,  permitted  to  deal  with  it  as  part  of  their  duty 
of  determining  credibility.  ^Tiile  it  would  be  difficult  to  assign 
a  satisfactory  reason,  in  point  of  principle,  for  thus  separating 
lack  of  adequate  knowledge  from  other  forms  of  impairment  in 
subjective  relevancy  it  is  not  without  its  administrative  advantages 
from  the  standpoint  of  the  court.  In  the  first  place,  it  can  be 
developed  at  once,  on  the  presentation  of  the  witness,  and  the  bar 
can  be  placed  in  limine,  while  other  subjective  inferences  are,  as  a 
rule,  of  necessity  developed  at  a  later  stage,  after  the  evidence  of 
the  witness  is  already,  in  part  at  least,  before  the  jury ;  and  when  a 
caution  as  to  weight  is  all  that  remains  for  the  court  to  do,  it  being 
no  longer  possible  to  economize  the  time.  In  the  second  place, 
the  question  as  to  adequate  knowledge  is  not  a  controversial  one, 
as  to  which  experience  may  vary.     The  statement  of  a  fact  by 

7.  §§  178,  289. 

8.  Best    on    Ev.     (Chamberlayne'e  3rd  ed.)  p.  128. 
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one  who  knows  nothing  about  it  is  obviously  irrelevant.  Men- 
dacity, interest,  bias,  etc.,  are  seldom  conclusive  against  the  truth. 
In  many  instances,  a  rational  difference  of  opinion  may  well  exist 
as  to  how  far  the  statement  made  may  yet  be  true  notwithstanding 
the  suspicion  which  has  been  cast  upon  it.  When  not  misled  by 
their  feelings,  a  jury  is  well  fitted  to  pass  upon  points  like  these. 
In  the  third  place,  reason  at  once  stamps  the  proposition  to  act  on 
such  a  statement  as  absurd,  and  enables  the  court  to  invoke  its 
general  power  to  preserve  to  the  parties  the  great  test  of  a  modem, 
judicial  trial,  the  use  of  the  reasoning  faculty. 

§  1764.  (Probative  Relevancy;  Objective  and  Subjective); 

Independent  Sufficiency  not  required.  —  The  basic  rule  of  evidence, 
so  obvious  that  it  is  apt  to  be  overshadowed  and  dwarfed  by  the 
consideration  of  cases  to  which  it  fails  to  apply  but  which  yet 
controls  the  vast  majority  of  the  admissions  or  exclusions  of  tes- 
timony, even  where  the  so-called  "  exclusionary  rules "  are  said 
to  operate,  has  been  stated  above.*  No  statement  or  other  fact  is 
admissible  which  is  not  relevant  to  some  material  proposition  sub- 
mitted for  judicial  determination  in  the  case.  Any  statement,*  or 
other  fact  relevant  to  some  material  *  proposition  so  submitted,  is 
admissible.  It  may  be  advisable,  however,  to  call  attention,  in 
this  connection,  to  an  entirely  obvious  circumstance.  A  rele- 
vant fact  need  not  be  self-sufficient.  It  is  not  important  that  any 
individual  fact,  classed  as  relevant  should,  taken  in  and  of  itself, 
be  sufficient  to  sustain  the  proponent's  contention  on  the  point  cov- 
ered by  it.*     If  in  connection  with  other  facts,  the  one  in  ques- 

§  1764-1.  §  1711.  constitute  prejudice.    Smay  v.  Etnire, 

2.  That  the  statement  is  made  in  99  Iowa  149,  68  N.  W.  597  (1896). 
an  answer   irresponsive  to  the  ques-  4.  Alahama.  —  r.ussell  v.  State,  38 
tion  asked,  does  not  render  it  an  ir-  So.  291   (1905)  ;  McNeill  v.  Reynolds, 
relevant  fact.      O'Neal   v.  McKinna,  9  Ala.  313  (1846). 

116  Ala.  606,  22  So.  905  (1897).  Connecticut.  —  Belden  v.  Lamb,  17 

3.  Where  the  proposition  to  which      Conn.  441  (1846). 

the  evidence  is  directed  is  an  imma-  Florida.  —  Bass  v.  O'Berry,  51  So. 

terial  one  the  fact  itself  may  well  be  597  (1910;  Sims  v.  State,  52  So.  198 

excluded.     Fry  v.  Provident  Sav.  L.  (1910)  ;  Pittman  v.  State,  41  So.  385 

Assur.  Soc,    (Tenn.   Ch.   App.   1896)  (1906). 

38  S.  W.  116.    Should  such  evidence,  Georj^io.  —  Tifton,  T.  &  G.  Ry.  Co. 

however,  be  admitted,  even  over  ob-  v.  Butler,  4  6a.  App.   191,  60  S.  E. 

jeotion,  the  ruling  cannot  be  deemed,  1087  (1908) ;  Nugent  v.  Watkins,  129 

in    the    absence    of    special    circum-  Ga.  382,  58  S.  E.  888   (1907);  Wal- 

stances   tending  to   show   injury,  to  ker  i;.  Mitchell,  41  Ga.  102  (1870). 
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tion  has  a  logical  bearing  upon  the  truth  of  a  proposition  in  issue,^ 
it  is  admissible.  It  is  not  material  that  it  should  require  also  the 
concurrence  of  other  facts  as  essential  to  the  probative  effect  of 
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That  testimony  is  inconclusive  and 
slight  does  not  render  it  inadmissible. 
Alabama  Security  Co.  v.  Dewey, 
(Ala.  1908)  47  So.  55. 

In  cases  involving,  in  a  large 
measure,  the  use  of  circumstantial 
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separate  inconclusiveness  of  the  items 
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Mosby  V.  McKee,  etc.,  Commission 
Co.,  91  Mo.  App.  500  (1902).  In  such 
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of  what  may  be  called  the  final  induc- 
tion, or  afSrmative  hypothesis  of  the 
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See  aUo  §  1740. 
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"  Evidence  which  is  colorless  tak'-m 
by  itself,  which  establishes  neither  a 
constituent  nor  a  fact  pointing  by  in- 
ference to  a  constituent  of  a  crime, 
may  be  made  significant  by  other  evi- 
dence, and  so  may  be  made  admis- 
sible. It  need  not  be  self-justifyiii<; 
without  regard  to  the  other  circum- 
stances proved.  (Com.  v.  O'Neil,  169 
Mass.  394,  48  N.  E.  134.)     What  is 
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the  fact  offered  in  support  of  the  proponent's  theory  of  the  case.® 
For  obvious  reasons,  this  is  especially  true  in  cases  involving  the 
use  of  circumstantial  evidence. '^  In  all  cases,  the  fact  circum- 
stantially relevant  must  be  proved  by  direct  evidence,  unless  ad- 
mitted. It  is  not  itself  to  be  inferred  from  circumstantial 
evidence.® 

§  1765.  (Probative  Relevancy;  Objective  and  Subjective); 

Objective;  Ancillary  Facts A  fact  may  be  relevant  even  where 

the  only  use  is  to  condition  other  facts  in  themselves  more  rele- 
vant. This  may  happen  where  a  circumstance  intrinsically  irrele- 
vant is  used  to  establish  a  date  ^  or  determine  the  fact  of  identity.^ 
In  the  same  logical  position,  stands  any  fact  which  merely  com- 
pletes one  which  is  itself  intrinsically  relevant.  This  may  occur 
where  a  fact  has  been  incorporated  by  reference.®  To  facts  of 
this  class,  the  term  ancillary  seems  properly  applied.  It  has  been 
thought  that  this  lack  of  individual  effectiveness,  leaning  as  it 
were,  upon  the  probative  force  of  some  stronger  fact,  might  use- 
fully serve  to  group  them  into  a  separate  class. 

§  1766.    (Probative  Relevancy;  Objective  and  Subjective; 

Objective) ;  Burden  on  Proponent Objective  relevancy  being 

thus  an  essential  condition  to  the  admissibility  of  any  fact  as  evi- 

true  of  any  part  of  the  evidence  is  Missouri.  —  Levels  v.  St.  Louis  4 

true  with  regard  to  the  whole  of  it."  H.  Ry.  Co.,  196  Mo.  606,  94  S.  W.  275 

Com.  V.  Williams,  171  Mass.  461,  462,  (1906)    (hanging)  ;  Eitter  v.  Spring- 

50  N.  E.  1035  (1898).  field  First  Nat.  Bank,   30  Mo.  App. 

6.  Lyons  v.  Berlau,  67  Kan.  426,73  652    (1888). 
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denoe,  the  burden  of  showing  its  existence  whenever  in  dispute  or 
not  apparent,  rests  on  the  proponent,*  the  party  offering  the 
evidence. 

§  1767.    (Probative  Relevancy;  Objective  and  Subjective; 

Objective) ;  Effect  of  Substantive  Law Archaic  survivals  from 

past  conditions  are  more  frequently  found  in  the  substantive  law 
than  in  the  more  flexible  adjective  law  of  procedure,  of  which  evi- 
dence constitutes  a  part.*  Various  considerations  of  public  policy 
have  led  the  substantive  law  moreover,  to  forbid  calling  upon  per- 
sons standing  in  certain  relations,  as  attorneys,  husbands,  wives, 
etc.,  to  state  facts  of  a  particular  class  ^  or  against  specified  per- 
sons.® It  may  even  for  similar  reasons  prescribe  that  evidence 
shall  not  be  received  at  all  as  to  a  given  class  of  facts  as  state 
secrets.*  But  with  these  exceptions,  the  modem  law  of  evidence 
gives  every  statement  or  other  fact  the  weight  to  which  it  is  en- 
titled in  the  light  of  reason,  rejecting  those  having  no  such  re- 
lation. When  a  fact  or  statement  on  which  the  court  or  jury 
might  reasonably  act  is  excluded,  it  seldom  happens  that  it  is  the 
law  of  evidence  which  is  operative.  When,  on  the  other  hand,  it 
is  prescribed  that  a  certain  inference  shall  be  drawn  from  the  ex- 
istence of  a  given  fact;  that  it  shall  give  rise  to  a  definite  pre- 
sumption; that  a  certain  class  or  grade  of  evidence  shall  be  de- 
manded for  the  accomplishment  of  a  specified  legal  result ;  that  a 
certain  number  of  witnesses  ^  or  amount  of  proof  ®  shall  be  re- 
quired, not  reason,  but  substantive  law,  however  disguised,  will 
be  found  to  have  formulated  the  edict.     Evidence,  as  a  branch  of 

§  1766-1.  Connecticut.  —  Bristol  v.  Texas.  —  Compton    v.    Young,    26 
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adjective  law,  in  reality,  has  but  one  fundamental  rule.  The 
court  will  hear  or  view  any  statement  or  fact  on  whieh  it  might 
reasonably  act,  so  far  as  such  a  course  may  be  fairly  necessary  to 
proof  of  a  proponent's  case.'' 

Anything  further  than  this  which  purports  to  be  part  of  the 
subject  is  not,  in  any  real  sense,  within  the  scope  of  the  law  of 
evidence.  Properly,  it  is  substantive  law  or  some  other  branch 
of  procedure.* 

§  1768.  (Probative  Relevancy;  Objective  and  Subjective; 
Objective);  Corroboration  and  Impairment As  outlined  at  an- 
other place,*  some  consideration  has  been  given  to  the  canons  of 
relaxation  ^  and  to  those  of  requirement  *  under  which  the  presid- 
ing judge  administers  his  function  of  determining  what  facts,  not 
part  of  the  res  gestae,  will  be  received  to  enable  a  litigant  to  make 
an  effective  appeal  to  the  reasoning  faculty  in  support  of  his  hypo- 
thesis. Certain  illustrative  classes  of  facts  most  frequently  met 
in  practice,  have  been  used  to  exemplify  the  operation  of  the  gen- 
eral rules.  Probative  relevancy,  already  considered  in  its  more 
general  aspects  *  has  received  incidental  attention  in  connection 
with  the  familiar  division  of  its  field  into  objective  and  subjective 
relevancy.  It  remains  to  consider  in  what  manner  the  united 
action  of  these  several  probabilities  affect  the  weight  reasonably 
to  be  accorded  to  their  united  operation.  Each  inference,  it  may 
be  assumed,  from  the  fact  of  its  relevancy,  presents  affirmative 
force  for  the  creation  of  conviction  in  the  mind  of  the  tribunal  of 
the  existence  of  a  res  gestae  fact.  On  the  other  hand  infirmative 
considerations,  objective  or  subjective,  suggesting  the  possibility 
that  some  other  explanation  or  cause  for  the  phenomena  than 
that  assigned  by  the  proponent,  —  as  that  the  witness  is  mis- 
taken, that  some  one  else  did  the  act,  that  accident  was  operative 
rather  than  design  and  the  like  are  present  to  impair  the  evi- 
dentiary force  of  the  individual  statement.  Where  several  of 
these  inferences  are  united  the  question  is:  Shall  the  probative 
effects  of  the  combination  fairly  be  taken  to  be  the  sum  of  the 
considerations  in  favor  of  the  affirmative  hypothesis,  no  reduction 

7.  §§  334  et  seq.,  1711;  In  re  Berke-  2.  §§  1740d  et  seq. 
ley,  4  Campb.  401  (1811).  3.  §§  1742a  et  seq. 

8.  §§  1718?i  et  seq.  4.  §§  1712,  1761. 
§  1768-1.  §§  1740  et  seq. 
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being  made  for  other  explanations,  or,  on  the  contrary,  is  it  to  be 
regarded  as  of  far  less  evidentiary  weight,  viz.,  the  sum  of  these 
affirmative  elements  minus  the  evidentiary  aggregate  of  the  in- 
firmative  considerations  whieh  operate  by  way  of  impairment? 
In  other  words,  have  the  affirmative  inferences  been  so  marshalled 
as  to  exclude  those  which  would  otherwise  tend  to  diminish  their 
probative  force  ? 

As  a  practical  matter,  it  will  be  found  that  sometimes  the  one 
and  sometimes  the  other  of  these  two  situations  is  presented;  — 
according  as  the  res  gestoB  fact  is  the  objective  center  of  these  dif- 
ferent inferences  which  focus  themselves  upon  it  from  sources  of 
independent  credibility ;  or,  on  the  other  hand,  an  attempt  is  made 
to  establish  a  res  gestw  fact  through  an  extended  line  of  these  in- 
ferences each  of  which  is,  as  it  were,  the  basis  of  the  other.  In 
the  one  case,  probative  effect  is  greater  than  the  sum  of  the  in- 
dividual affirmative  elements  already  present  in  the  separate  infer- 
ences; in  the  second  it  is  much  less  than  this  sum.  Perhaps  the 
nearest  physical  analogy  is  furnished  by  comparing  the  holding  or 
drawing  power  of  a  chain  with  that  of  a  cable.  Each  link  in  a 
chain  has  a  certain  amount  of  strength  and  a  definite  amount  of 
weakness.  As  the  power  must,  in  the  use  of  the  chain  be  trans- 
mitted through  its  entire  length  each  new  liiik  can  but  add  a 
further  element  of  weakness,  actual  or  potential,  while  the  exten- 
sion of  the  links  beyond  a  certain  point,  tends  to  break  the  chain 
by  its  own  weight.  In  a  very  real  sense,  the  weakness  of  the  chain 
is  greater  than  the  sum  of  the  weakness  of  its  separate  links.  On 
the  other  hand,  the  simultaneous  operation  of  the  series  of  inde- 
pendent cables  not  only  brings  into  operation  the  united  force  of 
the  holding  or  drawing  power ;  but  should  these  independent  cables 
be  themselves  made  mutually  supporting  and  interdependent  by 
being  twisted  together  into  a  single  rope  it  is  well  known  that  a 
mechanical  power  is  developed  far  in  excess  of  the  sum  of  the 
united  strength  of  the  separate  strands. 

Very  much  the  same  thing  happens  in  the  law  of  evidence  ac- 
cording as  the  inferences  are  dependent  or  independent.  Thus  if 
A  testifies  in  court  that  B  told  him  that  he  had  heard  C  say 
that  he  had  seen  X  shoot  Y.,  it  is  obvious  that  the  impairment  of 
probative  force  is  greatly  increased  at  each  step  from  the  original 
percipient  witness ;  and  that  a  point  is  quickly  reached  at  which  it 
ceases  altogether.     At  each  step,  link  in  the  chain,  are  infirma- 
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tive  inferences ;  —  that  tlie  declarant  has  failed  to  observe  cor- 
rectly, had  a  motive  to  misrepresent,  that  his  memory  has  failed 
and  the  like.  For  example,  0.  may  have  been  mistaken  in  saying 
that  he  saw  X  kill  Y.  B.  may  not  have  heard  correctly  what  0. 
asserted.  A  many  not  have  been  able  to  remember  precisely  what 
B.  said  to  him.  The  probative  force  of  A's  testimony  in  proof 
of  the  fact  that  X  killed  Y.  is  obviously  impaired  by  at  least  the 
sum  of  these  infirmative  considerations ;  —  for  the  existence  of 
one  of  them  has  no  tendency  to  eliminate  the  operation  of  the 
others  or  any  of  them. 

On  the  other  hand  let  it  be  assumed  that  A.  B.  and  C.  are  in- 
dependent witnesses  and  that  each  testifies  that,  without  the 
knowledge  or  procurement  of  the  others  he  was  present  and  saw 
X  kill  Y.  It  is  evident  that  the  effect  upon  the  mind  is  at  least 
equal  to  the  sum  of  the  affirmative  inferences  arising  from  the 
general  credibility  of  human  testimony.  So  far  as  all  men  are 
believed  to  be  truthful  three  percipient  witnesses,  each  acting  in- 
dependently of  the  others  have  at  least  three  times  the  probative 
force  of  one,  where  the  subjective  inferences  are  the  same.  But 
this  is  far  below  the  actual  truth  of  the  matter.  Where  the  wit- 
nesses are  absolutely  shown  to  be  perfectly  independent  of  each 
other  and  such  that  no  single  explanation  other  than  the  fact  that 
X  killed  Y.  will  account  for  their  testimony,  the  effect  on  the 
mind  is  much  greater  than  the  sum  of  the  affirmative  inferences 
which  would  attend  the  testimony  of  any  of  the  three  witnesses 
standing  alone.  In  other  words,  the  cables  do  not  operate  sep- 
arately but  are  twisted  into  a  strength  much  greater  than  would 
be  that  of  the  sum  of  the  parts.  This  happens  by  reason  of  the 
fact  that  the  situation  inevitably  tends  to  limiting  the  range  of 
infirmative  explanations.  Eor  example,  A.  may  be  shown  to  be 
hostile  to  the  accused  or  a  friend  of  the  deceased.  But  this  will 
seldom  happen  also  in  the  case  of  B.  and  C.  B.  may  be  a  person 
of  low  intelligence  or  feeble  memory.  This  however  cannot  ex- 
plain the  testimony  of  A.  and  C.  whose  powers  of  observation 
may  be  good  and  whose  memories  are  clear  and  distinct.  As  each 
new  witness  is  added,  the  probability  of  any  single  explanation 
other  than  that  of  the  actual  happening  of  the  occurrence  to  which 
they  unite  in  testifying  becomes  weaker  and  more  remote. ** 

5.   An    inherent    probability.  —  It      each  of  the  three  percipient  witnesses 
may,  of  tourse,  not  he  imposeible  that      suffered   under  a  separate  disability 
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An  entirely  inadequate  treatment  of  this  branch  of  the  subject 
■would  be  one  which  should  fail  to  indicate,  however  insufficiently, 
certain  prominent  relations  which  the  position  of  the  actor  *  and 
that  of  the  nonactor  compel  them  to  seek  to  establish  between  the 
various  acts  of  inference  to  which  the  probatively  relevant  facts, 
just  considered,  give  rise.  The  actor  may  be  fairly  assumed  to 
be  well  aware  that  it  is  usually  possible  to  combine  these  separate 
acts  of  inference,  more  or  less  completely,  in  such  a  manner  that 
any  force  which  will  break  one  of  them  must  be  sufficient  to  break 
them  all.  He  will  seek  to  arrange  such  a  mutual  dependence 
and  correlation  between  the  separate  parts  of  his  hypothesis  as 
will  create  a  resisting  power  far  in  excess  of  the  aggregate  of  the 
separate  strength  of  the  items  themselves.  The  natural  simile  in 
such  a  connection  is  that  of  the  rope  or  cable  where  the  separate 
strands  of  hemp  or  steel,  each,  perhaps,  of  but  little  strain-resist- 
ing capacity,  may  be  so  twisted  together  as  to  enable  an  ocean 
liner  to  outride  a  gale.  The  nonactor,  in  his  turn,  is  equally  well 
aware  that  he  must  endeavor  to  untwist  the  cable,  to  break  certain 
of  its  strands  or  to  compel  the  use  of  inferior  materials  which  can- 
not be  made  to  stand  the  necessary  strain.  In  developing  an 
hypothesis  of  his  own,  as  he  well  may,^  the  method  employed  by 
the  nonactor  must  be  the  same  as  that  utilized  by  the  actor. 
The  strength  of  his  hypothesis  must  be  created,  so  far  as  it  is 
created  at  all,  by  the  same  interrelation  of  the  separate  probative 

which  removes  the  probative  value  should  make  the  same  assertion  be- 
from  his  testimony;  and  that,  all  cause  misled  in  his  inferences  from 
three  witnesses  being  devoid  of  credit,  what  he  saw.  When  the  same  state- 
nothing  is  established.  Such  a  con-  ment  of  fact  is  made  by  a  third  wit- 
tention  however  would  come  before  ness  from  still  another  view-point, 
the  court  and  jury  aa  inherently  im-  the  infirmative  hypothesis  of  falsity 
probable.  must  be  correspondingly  broadened  .°o 
Under  the  law  of  chances  and  other  as  to  include  an  infirmative  subjec- 
resulta  of  human  experience,  it  will  tive  inference  for  the  mind  of  the 
seldom  be  found  to  happen  that  sev-  third  witness.  As  the  infirmative 
eral  independent  witnesses  when  ao-  hypothesis  broadens  its  improbability 
quiring  knowledge  in  the  same  way  grows;  while  the  counter  hypothesis 
and  at  the  same  time,  still  less  when  that  the  coincidence  between  the 
acting  from  independent  view-points,  statements  of  the  witnesses  is  due  to 
or  at  different  times,  should  concur  the  objective  reality  of  the  fact  ag- 
in being  mistaken  or  perverted  in  th'5  serted  becomes  pari  passu,  more  oon- 
same  way  but  for  a  different  reason,  vincing  to  the  mind, 
e.  g.,  that  one  of  these  witnesses  6.  §  17406. 
should  make  a  false  statement  be-  7.  §  1740c. 
cause    he    was    biased,    and    another 
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inferences  drawn  from  relevant  facts,  which  enables  the  strength, 
of  the  whole  to  be  opposed  to  any  disrupting  force.  Acting  dis- 
tinctly as  a  nonactor,  however,  his  objective  plainly  is  to  prevent 
the  separate  strands  of  inference  relied  upon  by  the  actor  from 
being  twisted  together,  breaking  them  separately  before  this  is 
accomplished. 

However  complicated  in  manifestation  may  be  the  influence  of 
the  opposing  interests  of  actor  and  nonactor  in  these  particulars, 
the  method  by  which  each  is  compelled  to  proceed  toward  his  de- 
sired end  seems  simple.  The  object  of  the  nonactor  is  im^pair- 
ment.  He  must  lessen,  so  far  as  possible,  the  probative  force  of 
the  several  inferences  which  the  actor  is  placing  before  the  court. 
In  doing  this,  he  is  well  aware  that  each  and  every  one  of  these 
inferences  so  far  as  it  implies  proof,  has  from  its  very  nature  at 
least  one  inherent  weakness  against  which  attack  may  profitably 
be  directed.  It  is  only  probable  not  certain.  The  major  premise 
may  be  unsound.  The  minor  in  fact  may  not  exist,  though  wit- 
nesses testify  to  it.  The  inferences  that  the  witnesses  are  tes- 
tifying to  the  truth  are  themselves  only  probable  ones.  Even 
should  the  fact  constituting  the  minor  premise  actually  exist,  it 
may  not,  for  some  reason  be  within  the  class  covered  by  the  gen- 
eral proposition  which  constitutes  the  major  premise.  Especially 
in  eases  of  circumstantial  evidence,  the  facts  may  be  correctly 
stated  and  the  inferences  from  them  be  unsound.  At  best,  the 
conclusion  is  only  probable.  Even  should  the  inference  of  the 
actor  be  highly  so,  a  different  explanation  may  account  for.  the 
facts,  although  not  so  well.  The  cause  assigned  by  the  actor  may 
be  the  correct  one.  Still,  other  reasons  might  account  for  it.  Thus 
does  the  nonactor  seek  to  prevent  the  formation  of  the  cable  of 
certainty  which  the  actor  is  trying  to  twist  and  he  does  it,  in  large 
part,  by  the  simple  expedient,  multiform  in  its  detail  of  assigning 
other  plausible  explanations  for  the  facts  before  the  court  than  the 
inferences  which  would  be  fatal  to  his  case.  Should  he  he  suc- 
cessful in  doing  so,  his  effort  at  im.pairment  has  succeeded. 

The  actor,  on  his  part,  seeks  to  add  to  his  proof  the  peculiar 
power  of  correlation  between  the  different  inferences  of  which 
it  consists.  His  method  in  doing  so  is  simple  and,  as  was  to  have 
been  anticipated,  directly  reverses  the  action  of  the  non-actor. 
As  the  latter  seeks  to  introduce  into  his  adversary's  proof  the 
presence  of  other  possible  explanations,  so  it  is  the  work  of  the 
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actor  to  add  additional  inferences  to  which  his  hypothesis  ap- 
plies and  that  of  the  non-actor  does  not.  In  this  way,  he  en- 
deavors to  eliminate  the  adverse  explanation  offered  by  his  oppo- 
nent, leaving  his  own  still  valid.  Thus,  should  the  testimony  of 
a  specific  witness  produced  by  the  actor  be  explained  by  the  non- 
actor  as  a  result  of  relationship  between  the  witness  and  the  actor, 
it  might  well  be  worth  while  for  the  latter  to  introduce  a  witness 
not  so  related  to  himself  to  testify  to  the  same  facts.  In  this  way 
he  presents  to  the  non-actor  in  his  task  of  explanation  the  neces- 
sity of  producing  an  affirmative  hypothesis  which  may  account 
for  the  testimony  of  bath  witnesses.  Bias  may  possibly  have  led 
to  the  evidence  of  the  first  witness;  it  does  not  explain  the  testi- 
mony of  the  second.  Should  another  suggestion,  e.  g.,  hostility 
to  non-actor,  be  offered  by  the  latter  as  a  reasonable  explanation 
for  the  testimony  of  the  two  witnesses,  the  actor  might  find  it 
much  to  his  advantage  to  produce  a  third  witness  who  would  tes- 
tify not  only  that  the  fact  was  as  stated  by  the  two  witnesses  who 
had  preceded  him,  but  also  that  he  had  never  seen  the  non-actor 
before.  The  latter  will  be  apt  to  find  it  increasingly  difficult  to 
impair  the  effect  of  all  this  evidence  by  any  single  explanation. 
For,  in  order  to  be  in  the  least  effective  it  must,  like  any  other 
hypothesis,  account  for  all  the  facts. 

In  the  meantime,  viewing  the  matter  from  the  standpoint  of  the 
actor,  the  work  of  twisting  these  several  inferences  which  arise 
from  the  testimony  of  the  three  witnesses  into  a  rope  or  cable  has 
already  been  well  begun.  It  is  becoming  increasingly  difficult  to 
break  through  the  strength  of  one  without  encountering  the  force 
of  another.  In  proportion  as  one  infirmative  explanation,  bias, 
hostility  or  the  like,  is  removed,  the  belief  in  the  truth  of  the 
actor's  hypothesis,  that  these  witnesses  testify  as  they  do  merely 
because  the  fact  which  they  state  is  actual,  increases  in  proving 
power. 

As  the  work  of  the  non-actor  in  the  introduction  of  new  hypoth- 
eses will  be  spoken  of  as  impairment,  that  of  the  actor  may  be 
deemed  the  process  of  corroboration,  apparently  a  fit  expression 
for  an  operation  so  characterized  by  the  blending  of  the  force  of 
several  individually  weak  inferences  into  the  compelling  power 
of  a  single  one. 


2365  Cumulative  Coeeobobation.  §  1769 

§  1769.  (Probative  Relevancy;  Objective  and  Subjective; 
Objective) ;  Corroboration.  —  Such  being  the  essential  nature  of 
corroboration,  increasing  probative  force  by  the  elimination  of 
infirmative  hypotheses,  it  seems  uniortunate  that  the  same  term 
should  also  have  been  employed  to  designate  the  mere  addition 
of  probative  inferences  which  lack  this  distinguishing  element. 
A  witness,  for  example,  has  been  said  to  be  corroborated  by  another 
when  the  latter  is  under  the  same  infirmative  hypothesis  as  the 
former.  To  a  certain  extent,  each  additional  witness  to  the  truth 
of  a  particular  fact  presents  an  element  of  true  corroboration  in 
so  far  as  his  position  may  have  differed  in  any  respect  from  that 
of  another.  Each  change  in  view  point,  e.  g.,  a  variation  in  per- 
sonal quality  or  even  idiosyncrasy  may  serve  to  eliminate  a  minor 
adverse  infirmative  suggestion.  Having  regard  to  this  common 
use  of  the  term  corroboration  it  may  be  convenient  to  consider 
this  species  as  of  two  classes,  (1)  cumulative  corroboration 
which  adds  merely  to  the  number  of  witnesses  or  confirmatory 
facts  to  a  given  effect  but  with  little  tendency  to  establish  a 
correlation  between  several  inferences  and  (2)  corroboration 
to  a  given  effect  but  with  little  tendency  to  establish  an  inter- 
ences,  lurks  a  peculiar  probative  force  which,  as  it  were,  welds 
the  individual  strength  of  the  separate  inferences  into  one  whose 
cogency  is  far  in  excess  of  the  aggregate  in  proving  power  of  the 
separate  inferences  themselves.  In  other  words,  corroboration  is 
of  two  classes,  according  as  the  union  of  affirmative  inferences  is 
one  of  addition  merely  or  more  nearly  resembles  that  of  multi- 
plication. That  is  to  say,  as  the  probative  strands  are  separately 
employed  or,  on  the  other  hand,  twisted  into  a  cable,  the  corrobor- 
ation may  be  regarded  as  simply  cumulative  or  as  constituting 
corroboration,  in  its  proper  sense.  This  distinction  is,  it  would 
seem,  sufficiently  important,  both  in  legal  theory  and  forensic 
practice,  to  warrant  attempting  a  classification  upon  this  point  of 
differentiation.  To  repeat:  An  auxiliary  affirmative  inference 
which  merely  adds  another  statement  or  other  fact  without  affect- 
ing any  infirmative  consideration  which  may  impair  the  probative 
force  of  similar  facts  or  statements  already  introduced  into  evi- 
dence may  be  termed  cumulative  corroboration.  An  auxiliary 
statement  or  other  fact  which  tends  not  only  to  add  cumulative 
corroboration  but  to  create  such  interrelations  between  the  sepa- 
rate auxiliary  inferences  as  either  to  add  a  new  element  of  credi- 
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bility,  or  to  remove  from  both  affirmative  inferences  an  infirmative 
explanation  may,  witli  apparent  propriety  be  designated  corrobora- 
tion proper,  or,  as  we  shall  prefer  to  call  it,  coincidence. 

§   1770.  (Probative  Relevancy;  Objective  and  Subjective; 

Objective;    Corroboration);    Cumulative As    just    defined.^ 

cumulative  corroboration  is  that  form  of  reinforcing  testimony  on 
a  given  point  which,  in  main,  contributes  probative  weight  simply 
by  way  of  addition.  The  same  infirmative  explanation,  as  a  rule, 
applies  to  it  as  to  the  inference  which  it  reinforces.  The  cumu- 
lative corroboration  may  be  objective  in  its  nature.  Thus,  let  it 
be  supposed  that  a  burglary  has  been  committed  in  the  house  of 
A.  Certain  silver  plate,  including  a  milk-pitcher,  of  ancient 
pattern,  bearing  A's  crest  and  monogram,  is  found  in  possession 
of  B.  In  connection  with  A's  reinforcing  the  inference  that  B 
committed  the  burglary  which  is  rested  on  this  fact  of  possession 
some  cumulative  corroboration  might,  under  certain  circimistances, 
be  furnished  by  proof  that  a  silver  sugar  bowl,  of  similar  pattern 
and  marked  in  the  same  way,  was  at  the  same  time  also  found  in 
B's  apartments.  But  certainly  a  court  might  reasonably  decline 
to  receive  separate  proof  as  to  the  finding  of  a  number  of  similar 
articles  composing  the  service.  Whatever  be  the  effect  upon  the 
issue  of  guilty  knowledge^  belief  that  B.  committed  a  burglary 
at  A's  house  is  no  further  advanced  by  finding  a  dozen  pieces  than 
by  discovering  one.  Any  explanation,  consistent  with  his  inno- 
cence, which  B.  might  see  fit  to  offer  could  scarcely  fail  to  apply 
equally  well  to  all  the  specific  pieces  of  A's  silver  service. 

"  Merely  cumulative."  —  So  fully  is  this  recognized  in  judicial 
administration  that  a  trial  judge  is  amply  justified,  when  a  num- 
ber of  facts,  all  subject  to  the  same  infirmative  explanation  have 
already  been  introduced  to  such  an  extent  as  renders  it  probable 
that  the  jury  will  believe  the  contention  if  they  propose  to  do  so, 
in  rejecting  further  corroborative  evidence  to  the  same  effect. 
Such  additional  evidence  is  commonly  spoken  of  as  being  "  merely 
cumulative."  Such  a  result  is  a  natural  corollary  from  the  estab- 
lishment of  a  proposition  that  the  number  of  witnesses  is  no  longer 
controlling  in  judicial  administration.' 

1770-1.  §  1769.  3.  §§  987  et  teq. 

2.  §  3228. 
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§   1771.  (Probative  Relevancy;  Objective  and  Subjective; 

Objective;  Corroboration);  Coincidences Inductive  reasoning, 

as  is  noticed  elsewhere,-'  creates  what  is,  in  many  cases,  a  very  high 
grade  of  moral  certainty,  almost  with  the  power  of  a  demonstra- 
tion. This  result  may  be  reached  by  observing  a  large  number 
of  varying  combinations  of  circumstances  containing  but  one  com- 
mon element  and  noticing  how  far  the  invariable  result  of  all  the 
experiments  is  conditioned  by  the  presence  or  absence  of  the  com- 
mon element.  In  other  words  as  Mr.  Mill  puts  the  matter,^  "  If 
two  or  more  instances  of  the  phenomenon  under  investigation  have 
only  one  circumstance  in  common,  the  circumstance  in  which  alone 
all  the  instances  agree,  is  the  cause  (or  effect)  of  the  given  phe- 
nomenon." This  process  of  induction  is  obviously  reached  by  the 
elimination  of  other  possible  causes  for  the  result  observed,  show- 
ing that  in  cases  where  these  alternative  causes  or  possible  explana- 
tions are  absent,  the  result  continues  to  follow.  Where  the  addi- 
tion of  probative  inferences  operates  not  only  to  corroborate,  in 
a  cumulative  way,  the  original  inferences,  but  also  serves  to  elimi- 
nate all  explanation  for  the  entire  facts  other  than  the  truth  of  the 
inference  in  question,  an  instance  of  inductive  reasoning  is  pre- 
sented. The  probative  force  of  this  is  indubitable.  A  new  and 
distinct  element,  of  high  cogency,  is  added  to  the  previous  combi- 
nation. This  fresh  probative  inference  is  not  merely  superlaid, 
as  it  were,  upon  the  others.  It  possesses  a  faculty  of  twisting, 
combining,  welding.  This  is  done  largely  by  the  elimination  of 
inert  or  noxious  inferences,  false  alternative  explanations.  Re- 
jecting these  and  combining  the  true,  the  result  is  a  cable  rather 
than  a  collection  of  separate  strands.  Until  the  probative  force 
of  this  new  element  has  been  fairly  introduced  into  the  case  the 
administrative  function  of  the  presiding  judge  does  not  extend  to 
rejecting  it.  The  proponent  is  entitled,  under  the  rules  of  sound 
judicial  reasoning,  to  a  fair  exercise  of  so  well  selected  a  way  of 
proving  his  case.^ 

A  typical  instance.  —  It  would  be  difficult  to  state  a  clearer 
illustration  of  an  objective  coincidence  than  that  given  by  Mr.  Gul- 
son.  "  The  time  of  day,"  he  says,*  "  as  indicated  by  the  hands 
on  the  face  of  a  clock,  is  a  species  of  statement  respecting  the  posi- 

§  1771-1.  §  3178.  3.  §§  334  et  seg. 

2.  Mill,  Logic,   (Sth  Sd.),  bk.  Ill,  4.  Gulson,  Philosophy  of  Proof,  { 

ch.  8,  §  1.  159. 


§  1771  Peobativb  Kelevancy.  2368 

tion  of  the  sun  in  the  heavens,  made  by  the  owner  or  keeper  of 
the  clock  in  question.  At  best,  it  is  a  mere  statement,  inasmuch 
as  it  results  from  the  voluntary  act  of  the  owner  or  person  who 
regulates  the  clock.  Moreover,  it  is  a  statement  of  a  very  doubt- 
ful and  precarious  character ;  first,  because  it  may  easily  be  altered 
at  the  will  of  any  person  who  has  access  to  the  clock ;  and  secondly, 
because  it  is  not  only  exposed  to  the  danger  of  wilful  falsification, 
but  liable  also  to  become  inaccurate  of  its  own  accord,  in  the  ab- 
sence of  constant  care  and  diligence  on  the  part  of  the  owner. 
If,  then,  I  happened  to  be  walking  through  the  streets  of  a  town, 
and  being  in  total  ignorance  of  the  time,  consulted  the  first  clock 
I  caught  sight  of,  with  a  view  to  ascertaining  it,  and  found  that 
the  hands  stood,  say,  at  twelve  o'clock;  if  this  tallied  with  my 
preconceived  notions  of  the  time,  I  might  possibly  believe  the 
clock ;  but  if  not  —  if  I  had  supposed  the  time  to  be  two  or  three 
hours  earlier,  for  instance  —  I  should  be  inclined  to  disbelieve  it 
altogether;  in  any  case,  I  should  feel  extremely  doubtful  about 
the  matter.  But  suppose  that  a  little  farther  on  I  encountered 
another  clock,  which  pointed  to  the  same  hour  or  thereabout,  what 
a  change  would  instantly  take  place  in  my  convictions  on  the  sub- 
ject !  I  should  at  once  feel,  not  twice  as  certain  that  twelve  o'clock 
was  the  real  time,  but  ten  or  twenty  times  as  certain.  And  sup- 
pose that  farther  on  I  came  to  a  third  clock,  which  still  pointed  to 
the  same  hour,  should  I  not  feel  perfectly  convinced  —  absolutely 
certain  —  that  twelve  o'clock  was  approximately  the  correct  time  ? 
—  not  from  the  mere  added  force  of  the  three  statements,  but  from 
their  coincidence,  which  could  only  be  accounted  for  by  referring 
them  all  to  one  and  the  same  common  cause,  namely,  the  true 
state  of  the  case." 

Coincidences,  examples  of  corrobation  which  also  remove  ad- 
verse infirmative  explanations,  may  not  only  be,  as  above,  objec- 
tive, but  also  subjective  in  their  nature.  An  example  of  a  sub- 
jective or  psychological  coincidence  has  been  given  earlier  in  con- 
nection with  the  testimony  of  several  independent  and  disinter- 
ested witnesses.^ 

5.  §  1768.  flamed  to  account  for  either  one  of 

Effect  of  coincidence.  —  "It  is  the  them,    the    principal    fact    only    can 

characteristic   of    a    real    coincidence  serve     to     explain     both."       Gulson, 

between  evidentiary  facts,  that  though  Philosophy  of  Proof,  §  165. 
other    hypotheses    may    possibly    be 
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§  1772.  (Probative  Relevancy;  Objective  and  Subjective; 
Objective;   Corroboration;   Coincidences);   Between   probative 

Facts.  —  For  the  purposes  of  the  law  of  evidence,  it  may  be  con- 
venient to  restate  the  effect  of  a  coincidence  in  the  phraseology  of 
law  rather  than  in  that  of  logic.  The  meaning,  in  either  case,  is, 
of  course,  the  same.  The  probative  effect  of  resemblances  between 
separate  evidentiary  facts  is  thus  seen  to  furnish  a  nexus  or  con- 
nection between  them  which,  itself  a  third  evidentiary  fact,  unites 
the  separate  probative  inferences,  or  strands  of  proof  into  a  cable, 
perhaps  one  of  exceptional  strength.  Indeed,  it  is  a  frequently 
observed  phenomenon  in  connection  with  the  use  of  circumstantial 
evidence  that  this  element  of  coincidence  or  resemblance  between 
evidentiary  facts  may  add  great  probative  force  to  otherwise  in- 
significant details.^  "  For  example,  a  man  is  found  murdered  in 
a  railway  carriage ;  his  hat  is  missing,  and  is  afterwards  found  in 
the  possession  of  another  person.  Here  is  a  case  of  suspicion,  in- 
dicating the  complicity  of  that  person  in  the  murder.  But  add 
to  this,  that  on  the  discovery  of  the  crime  the  suspected  man's  own 
hat  is  found  in  the  same  carriage  with  the  murdered  man.  This 
likewise,  standing  by  itself,  is  a  suspicious  circumstance  —  but 
only  suspicious.  And  the  two  suspicions  simply  added  together 
produce  at  most  a  strong  suspicion.  But  the  coincidence  between 
the  two  evidentiary  facts,  so  independent  of  each  other,  yet  both 
pointing  to  one  and  the  same  principal  fact,  increases  this  sus- 
picion or  probability  of  guilt  almost  to  an  absolute  certainty."  ^ 
It  will  readily  be  observed,  regarding  these  two  facts,  the  hat  of 
the  accused  at  the  Iocxls  of  the  crime,  the  hat  of  deceased  in  pos- 
session of  the  accused,  apparently  consists  in  the  circumstance 
that  while  it  may  be  comparatively  easy,  as  trials  are  conducted, 
for  the  accused  to  suggest  a  plausible  innocent  theory  for  either 
of  them  separately,  he  may  find  it  extremely  difficult  to  suggest 
one  which,  in  connection  with  the  other  evidence  in  the  case  will 
seem  plausible  to  account  for  them  both. 

§   1773.  (Probative  Relevancy;  Objective  and  Subjective; 
Objective;    Corroboration;    Coincidences);    Between    physical 

§  1772-1.  "A  coincidence  may  for  of  the  existence  or  trutli  of  a  third 

our  purposes  be  described  as  a  cor-  unknown  fact."     Gulson,  Philosophy 

respondence   or   resemblance  between  of  Proof,  §  157. 

two  known  or  ascertained  facts,  from  2.  Gul«6n,  Philosophy  of  Proof,  § 

which  resemblance  an  inference  arises  164. 
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Objects Facts  being  physical  or  psychological  ^   obviously  no 

distinction  exists  between  probative  facts,  considered  in  the  last 
section  ^  and  physical  objects,  spoken  of  in  this.  The  slightly 
different  viewpoint,  in  the  way  of  direct  sense-perception,  may 
seem  to  warrant  some  separate  consideration.  Illustrative  then, 
of  the  probative  effect  of  the  resemblances  between  evidentiary 
facts  conferring  the  force  of  multiplication  *  rather  than  that  of 
addition  upon  evidentiary  or  probative  facts,  are  those  which  arise 
on  the  identification  of  persons  or  other  physical  objects.  The 
mind,  taught  by  experience,  recognizes  that  any  two  objects  will 
agree  with,  i.  e.,  resemble  each  other  in  but  few  and  comparatively 
common  or  simple  particulars.  Thus,  in  the  case  of  the  burglary 
cited  above,*  the  fact  that  the  pitcher  found  in  B's  possession  was 
of  an  antique  pattern  would  be,  in  itself  considered,  but  slight 
proof  that  it  was  the  same  as  that  taken  from  the  house  in  question. 
On  the  other  hand,  the  additional  resemblance,  coincidence  or 
similarity  of  a  distinctive  coat  of  arms  and  monogram  engraved 
upon  both  the  silver  pieces  which  were  stolen  and  upon  those  found 
in  B's  possession  lead  the  mind  irresistibly  to  the  conclusion  of 
identity  between  them.  Nor  would  hesitancy  be  experienced  in 
deciding  that  the  coordination  and  purposeful  selection  of  the 
various  articles  into  a  silver  service  resembling  each  other  in  these 
same  minute  particulars  showed  that  all  were  parts  of  the  same 
set.  Here,  as  in  case  of  the  more  elaborate  coincidence  of  the 
subjective  testimony  of  witnesses  who  agree  in  making  the  same 
statements  or  that  of  physical  unity  dependent  upon  volition,  as 
the  agreement  of  the  clocks,*  the  fundamental  basis  of  probative 
force  is  identical.  The  mind  seeks  a  reason  for  observed  resem- 
blances. It  discovers  this  evidentiary  cogency  in  case  of  a  coin- 
cidence, with  belief  compelling  power  proportionate  to  the  extent 
to  which  other  infirmative  explanations  are  eliminated  by  failure 
to  explain  all  the  facts.  The  inference  which  succeeds  whether 
it  be  the  actual  happening  of  an  event  which  is  made  the  object 
of  testimony,  or  the  identity  of  a  person  or  thing  is  accepted  by 

§  1773-1.  §  43.  sum   of   the    simple    probabilities   of 

2.  §  1772.  those   circumstances,  but  the   multi- 

3.  "As     Mr.     Best     expresses     it,  plied,  or  compound  ratio  of  them.' " 
'where  a  number  of  independent  cir-  Best,  Ev.,   (2nd  ed.),  §  289,  quoted  in 
cumstances  point  to  the  same  conclu-  Gulson,  Philosophy  of  Proof,  §  164. 
sion,  the  probability  of  the  justness  4.  §  1770. 

of  that  conclusion  is  not  merely  the  5,  §   1771. 
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the  mind  of  a  tribunal  as  the  true  one.  After  a  limited  number 
of  such  coincidences  are  developed,  the  explanation  of  accident 
is  no  longer  tenable.  "An  accidental  coincidence,  however,  can 
scarcely  occur,  except  in  very  simple  matters ;  in  other  words,  two 
facts  can  hardly  coincide  by  accident  in  more  than  a  very  few  de- 
tails. The  greater  the  number  of  details  in  which  they  agree,  the 
less  probability  is  there  that  the  coincidence  should  be  accidental, 
and  the  stronger  is  the  inference  of  the  existence  of  a  common 
cause  to  account  for  it."  * 


§  1774.  (Probative  Relevancy;  Objective  and  Subjective); 

Subjective.  —  Many  inferences  from  experience  are  uniformly  ad- 
missible which  though  possibly  objective  to  the  tribunal  may,  it 
would  seem,  be  properly  classed,  from  the  standpoint  of  the  wit- 
ness or  other  declarant,  as  subjective.^  Shortly  stated,  subjective 
relevancy  is  such  a  relation  between  the  mental  equipment  of  a 
witness,  writer  of  a  document  or  other  declarant,  and  the  statement 
made  by  him  as  rationally  leads  to  an  inference  that  the  declara- 
tion asserts  the  truth.     It  is  not  a  matter  of  conseqeunce,  in  this 


6.  Gulson,  Philosophy  of  Proof,  § 
160. 

§  1774-1.  The  point  of  view 
adopted  in  making  this  classification 
is  that  of  the  declarant.  Quoad  his 
mind,  the  facts  to  which  and  the 
statement  by  which  he  testifies  are 
equally  objective.  So  also  are,  from 
the  standpoint  of  the  tribunal,  these 
subjective  inferences,  as  to  the  state 
of  the  declarant's  mind.  The  tribu- 
nal, in  weighing  the  statements  of 
the  declarant  or  in  gaining  knowl- 
edge by  perception,  is  making  infer- 
ences which  are  certainly,  to  its  own 
understanding,  subjective.  But  it  is 
not  to  these  that  the  term  "  subjec- 
tive inferences "  will  be  applied  in 
the  present  treatise.  In  weighing  the 
probative  force  of  statements,  an  act 
of  judgment  is  necessarily  involved. 
In  connection  with  it,  using  "  judg- 
ment "  as  indicating  an  operation  of 
the  balancing  quality  of  the  mind  of 
a  tribunal,  the  results  of  sense-per- 
ception together  with  the  inferences 


from  these,  so  far  as  they  are  distin- 
guishable, are  inevitably  employed. 
Testimony  comes  to  the  court  as  a 
matter  of  physical  perception.  It  is, 
therefore,  forced,  or  enabled,  to  judge 
of  what  is  said,  or  written,  by  infer- 
ences from  what  else  is  seen  and 
heard.  The  observation  itself  pro- 
ceeds by  way  of  intuition;  (§  1739) 
inferences  from  it  are  drawn  by  the 
blending  or  instantaneously  succeed- 
ing process  of  probative  reasoning, 
inductive  or  deductive.  For  the  pur- 
poses of  the  present  treatise,  tUe 
state  of  the  declarant's  mind  will  be 
spoken  of  as  subjective,  the  phrase 
being  used  in  a  broad  sense,  not  cov- 
ering either  self-consciousnesa  as  to 
mental  states  or  inferences  as  to  the 
existence  of  such  states.  Under  such 
a  definition,  inferences  which  the 
mind  of  the  declarant  draws  would 
not  be  spoken  of  as  subjective.  Those 
which  the  tribunal  draws  with  regard 
to  the  state  of  his  mind  would  be 
properly  so  designated. 
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connection,  whether  the  statement  be  judicial  or  extra judicial,- 
sworn  or  unsworn.  Subjective  inferences  relate  to  the  state  of 
mind  of  the  witness,  writer  or  other  declarant  whose  assertion 
goes  before  the  tribunal,  as  to  his  interest,  bias,  motive  to  mis- 
represent, opportunities  for  observation,  means  of  knowledge,  etc. 
The  point  to  be  determined  by  these  inferences  is :  As  a  matter  of 
experience,  is  a  mind  like  that  of  the  witness,  with  such  a  content 
subject  to  the  influence  of  such  feelings  and  emotions,  one  through 
which  truth  is  so  apt  to  come  to  the  tribunal  as  reasonably  to 
justify  the  latter  in  relying  upon  it  ?  This  is  the  question  psy- 
chology presents  to  every  court  in  the  case  of  every  witness.  To 
the  ever  increasing  use  of  this  test  of  credibility  more  mechanical 
guides,  whether  of  formal  or  technical  procedure,  have  yielded 
place.  In  such  cases,  the  objective  inference,  the  reason  for  believ- 
ing that  the  statement  or  declaration  is  true,  is  that  it  was  made 
and  would  not  have  been  made  had  it  not  been  known  to  be  true. 
Experience  indicates  that  honest,  disinterested  persons,  possessed 
of  adequate  knowledge  do  not  state  that  to  be  true  which  they  do 
not  know  to  be  so.  It  has  further  been  shown  that  most  persons 
confine  themselves  to  stating  what  is  believed  to  be  accurate  when 
in  court,  exposed  to  the  tests  of  truth  incident  to  established  legal 
procedure  and  acting  under  the  sanction  of  an  oath.  There  is, 
therefore,  an  objective  inference  of  great  force  from  a  statement 
made  by  one  acting  as  a  witness  to  a  belief  in  the  fact  asserted 
in  the  statement,  that  the  witness  saw,  heard  or  otherwise  observed 
certain  phenomena. 

Objective  and  subjective  tndh.  —  While  experience  certainly 
warrants  the  proposition  that  men  in  general  who  are  without 
motive  to  misrepresent  will  speak  the  truth  as  to  physical  or 
psychological  facts  observed  by  them,  it  would  seem  that,  viewed 
as  a  rational  system,  the  law  of  evidence  places  too  pronounced  a 
stress  upon  it.  Perhaps  it  would  be  more  proper  to  say  that  it 
fails  to  give  a  justly  proportioned  influence  to  other  mental  defects 
than  those  relating  to  veracity.  To  a  certain  extent,  greater  than 
is  perhaps  generally  understood,  each  examining  counsel  and  every 
member  of  the  court  or  jury  is,  in  dealing  with  evidence,  called 
upon  to  act  as  an  amateur  psychologist.  So  regarded,  the  methods 
employed  by  them  must,  in  the  light  of  modern  knowledge,  be 

2.  §§  6,  7. 
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regarded  as  crude,  clumsy  and  ineffectual.  Probably  the  reason 
for  this  lies  in  the  conservative  persistency  with  which  we  are 
carrying  into  the  present  day  the  methods  and  machinery  of  what 
might  be  called  the  stone-age  of  legal  evolution.  Yet  it  is  not 
necessary  to  suggest  that  the  possession  of  reason  implies  a  certain 
moral  obligation  to  make  use  of  it,  in  aid  of  the  search  for  truth. 
The  primary  difficulty  in  broadening  the  tests  to  be  applied  to  the 
evidence  of  witnesses  apparently  arises  from  the  procedural  atti- 
tude which  the  law  of  evidence  takes  toward  the  truth  itself. 
Obviously,  what  the  tribunal  is  seeking  in  the  average  case  is 
objective  truth,  the  real  existence,  though  phenomenal,  of  the 
external  universe.  It  is  not  primarily  concerned  with  those  suc- 
cessions of  antecedent  and  consequent  which  are  known  as  the 
truths  or  laws  of  natural  science  *  nor  with  the  so-called  subjective 
truth,  that  which  the  individual  witness  or  declarant  believes. 
The  present  law  of  evidence,  carrying  along  as  it  does  its  pro- 
cedural flotsam  and  jetsam  of  archaic  survivals,  has  hitherto  laid 
the  emphasis  of  its  inquiries  into  the  probative  force  of  testimony, 
upon  subjective  truth.*  The  assumption  is  tacitly  made  that  all 
which  is  necessary  to  insure  the  perfect  correspondence  of  a  state- 
ment with  objective  reality  is  that  no  perverting  influence  of 
volition  should  intervene  to  disturb  the  subjective  truth  as  it  lies 
in  the  mind  of  the  declarant.  In  other  words,  assuming  that  the 
witness  has  adequate  opportunities  for  acquiring  knowledge  on  a 
given  subject  ^  and  that  no  controlling  motive  to  misrepresent  *  is 
shown  to  exist,  the  witness  will  be  taken  to  have  stated  the 
true  objective  condition  of  affairs.     That  is  to  say,  the  essential 

3.  §  2498.  tive    truth,    i.    e.,   displays   whatever 

4.  Populai  appreciation.  —  Popu-  chances  for  the  moment  to  be  the 
larly,  as  well  as  legally,  much  con-  contents  of  his  own  mind  with  a  very 
fldence  is  placed  upon  the  reliability  unusual  degree  of  liberality.  Such 
of  subjective  truth.  Indeed  it  is  a,  mental  condition  cannot  and  does 
spoken  of  as  if  it  were  absolute,  un-  not  possess  any  special  connection 
conditioned  truth  itself.  Thus,  in  with  truth,  in  the  sense  of  abjective 
the  popular  adage  fools  and  children  reality.  Were  this  otherwise,  the 
are  said  to  speak  the  truth.  Even  victim  of  a  temporary  hallucination, 
the  intoxicated  person  is  treated  as  the  subject  of  a  hypnotic  trance,  a 
an  especial  source  of  light,  in  vino  paranoiac  or  other  insane  patient 
Veritas  being  an  accepted  maxim  of  would  be  equipped  in  a  marked  de- 
experience.  It  need  scarcely  be  said,  gree  to  act  as  a  guide  to  truth, 
however,  that  all  this  means  nothing  5.  §  56. 

more  than  that  the  child  or  fool  or  6.  §  56. 

drunken  man  freely  declares  subjee- 


§  1774  Peobative  Rilbvaitct.  2374 

criterion  of  objective  reality  is  felt  in  the  law  of  evidence  to  be 
the  volition  of  the  witness.  Unless  the  latter  means  to  lie,  he 
will  tell  the  truth.  In  proportion  as  one  is  able,  as  in  the  case  of 
the  child,  the  feeble  minded  or  the  drunken  person,  to  eliminate 
the  element  of  reflection  and  premeditation,  the  declaration  on  the 
witness  stand  becomes  trustworthy.  In  the  same  way,  according 
as  the  automatic  action  of  the  mind,  its  reflex  response  to  outside 
stimuli,  takes  the  place  of  more  reasoned  mental  results,  the  testi- 
mony in  which  it  is  embodied  becomes  readily  received  and  cor- 
dially followed  by  judicial  administration.  Thus,  the  direct  in- 
tuitive effects  of  sense-perception  are  in  main  credited  as  being 
correct.''  Should  the  mental  automatism  of  a  spontaneous  utter- 
ance be  such  as  to  eliminate,  under  the  shock  of  physical  pain, 
mental  surprise  or  anguish,  and  to  remove  this  treacherous  ele- 
ment of  volition,  the  statement  will  be  weighted  in  probative 
force  by  what  has  been  called  the  Relevancy  of  Spontaneity  ^  and 
received  as  primary  evidence  even  in  proof  of  the  facts  asserted 
and  in  direct  opposition  to  the  procedural  rule  characteristic  of 
the  English  law  of  evidence  and  commonly  known  as  the  "  Rule 
against  Hearsay."  ^  In  a  very  similar  way,  should  the  automatism 
involved  be  that  of  habit,  the  voluntary  action  of  the  conscious 
mind  being  replaced,  as  happens  to  a  greater  or  less  degree  in  all 
such  cases,  by  the  volitionally  unguided  stimuli  of  the  subliminal 
or  unconscious  mind,  the  declaration  so  induced  is  legally  deemed 
to  exert  a  probative  force  which  the  mere  doing  of  a  voluntary  act 
would  by  no  means  possess.  From  the  influence  of  this  feeling, 
various  rules  in  the  law  of  evidence,  rather  administrative  than 
procedural,  have  taken  their  origin.  Not  only  does  this  conception 
result  in  the  creation  of  various  rules,  which  would  otherwise  be 
regarded  as  exceptional,  with  regard  to  the  proof  of  Public 
Documents.'^''  It  has  been  felt  that  certain  private  writings,  such 
as  Shop  Books,^^  books  of  account  ^^  and  the  like,  have  received 
from  this  regular  or  habitual  custom,  which  has  largely  removed 
the  temptations  to  error  incident  to  volition,  a  powerful  pro- 
bative force  which  we  have  ventured  to  designate  as  the  Relevancy 
of  Regularity.^*    It  is  tacitly  assumed,  in  most  cases,  that  the  only 

7.  §  1806.  11.  §§  3051  et  seq. 

8.  §  3051.  12.  §§  3072  et  seq. 

9.  §§  2698  et  seq.  13.  §§  3051  et  seq. 

10.  Best    of    Ev.     ( Ohamberlayne's 
3d  Amer.  ed.)  p.  430. 
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reason  which  a  witness  could  have  had  for  misrepresenting  the 
objective  truth  of  a  given  situation  is  that  he  voluntarily  intended 
to  suppress  it.  If  an  error  has  been  committed  it  is  confidently 
assumed  to  be  due  to  perjury. 

Ordeal  hy  oath.  —  Much  of  this  somewhat  concealed  feeling  on 
the  part  of  the  law  of  evidence  that  a  close  connection  exists  be- 
tween objective  reality  and  a  subjective  mental  state  with  the  true 
expression  of  which  volition  does  not  interfere,  that  all  is  objective 
truth  which  is  not  subjective  perjury,  is  of  a  very  early  origin. 
Apparently,  it  connects  itself,  over  the  entire  expanse  of  English 
juridical  institutions,  with  the  oath  ordeal  **  of  early  Teutonic  law. 
The  feeling  carries  us  back  to  the  solemn  appeal  to  God  to  declare 
the  truth  by  the  vindication  of  His  own  sanctity  against  one  who 
should  call  upon  Him  to  witness  a  false  assertion  or  aid  in  an 
unjust  suit.  To  those  who  firmly  believed  in  the  judicium  Dei, 
as  their  ancestors  had  thought  that  heathen  divinities  would  have 
avenged  themselves  in  a  like  case,  no  alternative  could  well  exist 
between  the  declaration  of  objective  truth  and  the  commission  of 
subjective  perjury.  Although  the  conception  of  a  personal  inter- 
vention by  outraged  Deity  has  given  place  in  more  modem  times 
to  the  thought  that  future  punishment  rather  than  present  harm 
will  befall  the  perjurer  and  even  this  has  lost  somewhat  of  its 
inhibitory  power,  the  feeling  is  still  strong  in  the  procedural  ele- 
ment of  the  present  law  of  evidence.  So  powerful  is  it,  for  ex- 
ample, as  to  make  it  seriously  maintain  that  a  relevant  unsworn 
statement  assertive  of  facts  which  the  proponent  can  establish  in 
no  other  way  should  be  rejected  because  not  made  under  the 
sanction  of  an  oath.^^  The  fact  that  there  is  also  a  rational  pro- 
cedural value  in  the  administration  of  an  oath  to  a  certain  dass 
of  witnesses,  e.  g.,  those  upon  whom  it  was  imposed  under  the 
Jewish  law,  or  to  persons  desirous  of  performing  their  legal  re- 
gardless of  their  moral  duties,  in  no  way  diminishes  the  effect 
which  the  practice  of  the  oath  ordeal  at  various  stages  in  the 
evolution  of  procedure  has  had  in  founding  the  legal  concept  that 
a  witness  states  the  objective  truth  so  far  as  he  is  not  subjectively 
infiuenced  to  do  otherwise. 

Other  tests.  —  Experience  demonstrates  that  other  tests  than 
those  with  respect  to  the  voluntary  perversion  of  subjective  truth 
are  needed  in  order  to  harmonize  objective  reality  with  it.    Noth- 

14.  §  988,  n.  2.  15.  §  2712. 
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ing  could  well  be  more  certain  than  that  witnesses  are  frequently 
filled  with  every  possible  desire  to  tell  the  truth,  have  had  the 
most  adequate  opportunities  for  acquiring  knowledge  but  never- 
theless, do  not  actually  state  the  truth  from  some  temporary  or 
permanent  flaw  in  their  mental  equipment  entirely  beyond  the 
control  of  their  wills.  Apart  from  the  common  errors  in  observa- 
tion elsewhere  noted  ^®  the  simplest  psychological  test:  will  suffice 
to  reveal  the  presence  of  various  mental  powers  and  impairments 
which  tend  to  make  the  actual  problem  of  the  relation  between  the 
objective  reality  observed  and  the  subjective  state  of  the  witness' 
mind  far  more  complicated  than  the  easy  going,  undiscriminating 
legal  assumption  that  a  witness  is  telling  the  truth  whenever  he 
does  not  intend  to  lie. 

Much,  for  example,  may  depend  upon  the  attention  of  the 
witness.  Its  frequency,  recency  and  vividness,  are  all  elements 
calling  for  the  most  careful  scrutiny  and  consideration. 

The  memory  of  the  witness  is  still  more  critical  in  its  effect. 
It  is  by  no  means  sufficient  even  to  have  observed  correctly  and  to 
employ  the  most  scrupulous  conscientiousness  in  narrating.  It 
is  at  least  equally  essential  that  the  witness  should  be  able  to 
remember  what  he  has  seen.  This  important,  for  evidentiary  pur- 
poses all-important,  faculty  is  well  known  to  be,  in  many  of  its 
operations,  beyond  the  control  of  the  will.  Mere  honesty  of  in- 
tention, even  the  most  earnest  effort  to  state  the  exact  fact,  cannot 
make  the  witness  remember,  if  the  door  of  receding  mental  images, 
which  in  main  opens  in  but  one  direction,  has  apparently  closed 
upon  a  portion  of  the  truth.  The  present  connection  is  by  no 
means  an  appropriate  one  in  which  to  consider  the  general  subject 
of  the  influence  of  memory  upon  the  testimony  of  witness^.  As 
bearing,  however,  upon  the  value  of  the  general  legal  assumption 
that  a  person  who  intends  to  speak  the  truth  will  do  so.  it  mav  be 
important  to  observe  that  the  classifications  of  memorv  are  by  no 
means  readily  exhausted.  There  are  further  differences  between 
memories  than  this  general  one  of  being  strong  or  weak,  feeble  or 
retentive.  Other  points  of  classification  may  present  themselves. 
In  time-reaction,  for  example,  memory  may  be  found  quick, 
ready,  serviceable.  On  the  other  hand,  it  may  be  slow  and 
sluggish.  As  to  completeness  of  outline,  the  re-imaging  faculty 
may  present  to  one  individual  a  perfect  reproduction  of  the  orig- 

16.  §  1737. 
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inal  complex  of  sense-perception,  so  far  as  he  will  probably  be 
able  to  receive  it  at  all.  To  another,  it  may  present  a  small,  in- 
complete and  blurred  image  slowly  and,  as  it  were,  laboriously 
to  be  filled  in  and  clarified  by  later  accretions.  Finally,  among 
a  very  large  number  of  minor  variations,  it  is  to  be  observed  that 
the  form  in  which  memory  reproduces  the  image  intrusted  to  it 
seems  to  vary  greatly.  One  man,  for  example,  may  possess  a  mem- 
ory fairly  to  be  called  visual  or  photographic  in  which  original 
phenomena  are  mentally  reproduced  and  can  be  detailed  by  the 
witness  so  far  as  any  description  is  adequate  to  place  coexistences 
before  the  jury.^''  Another  may  present  an  acoustical  quality  of 
memory  or  the  property  of  representing  sounds.  A  third  may 
excel  in  the  reproduction  of  action,  a  motor  memory,  so  to  say.''^^ 
Power  of  suggestion.  —  The  legal  assumption  of  a  fixed  con- 
nection between  objective  and  subjective  truth,  the  theory  that 
if  a  witness  does  not  tell  the  truth  it  must  be  because  he  means  to 
lie,  finds  its  most  formidable  psychological  enemy  in  the  mental 
effects  unconsciously  wrought^  perhaps  in  entire  good  faith,  by 
the  power  of  suggestion.^*    It  need  not  be  said  that,  as  compared 


17.  §  1815. 

18.  Types  of  memory.  —  "There 
are  persons  who  can  reproduce  a 
landscape  or  a  painting  in  full  vivid 
colours  and  with  sharp  outlines 
throughout  the  field,  while  they 
would  be  unable  to  hear  internally  a 
melody  or  the  sound  of  a  voice. 
There  are  others  with  whom  every 
tune  can  easily  resound  in  recollec- 
tion and  who  can  hardly  read  a  let- 
ter of  a  friend  without  hearing  his 
voice  in  every  word,  while  they  are 
utterly  unable  to  awake  an  optical 
image.  There  are  others  again  whose 
sensorial  reproduction  is  poor  in  both 
respects;  they  feel  intentions  of 
movement,  as  of  speaking,  of  writing, 
of  acting,  whenever  they  reconstruct 
past  experience.  In  reality  the  num- 
ber of  types  is  much  larger.  Scores 
of  memory  variations  can  be  discrim- 
inated. Let  your  friends  describe 
how  they  have  before  their  minds 
yesterday's  dinner  table  and  the  con- 
versation  around   it,   and   there   will 


not  be  two  whose  memory  shows  the 
same  scheme  and  method.  Now  we 
should  not  ask  a  short-sighted  man 
for  the  slight  visual  details  of  a,  far 
distant  scene,  yet  it  cannot  be  safer 
to  ask  a  man  of  the  acoustical  mem- 
ory type  for  strictly  optical  recol- 
lections. No  one  on  the  witness 
stand  is  to-day  examined  to  ascer- 
tain in  what  directions  his  memory 
is  probably  trustworthy  and  relia- 
ble; he  may  be  asked  what  he  has 
seen,  what  he  has  heard,  what  he  has 
spoken,  how  he  has  acted,  and  yet 
even  a  most  superficial  test  might 
show  that  the  mechanism  of  his 
memory  would  be  excellent  for  one  of 
these  four  groups  of  questions  and 
utterly  useless  for  the  others,  how- 
ever solemnly  he  might  keep  his 
oath."  Hugo  Munsterberg,  On  the 
Witness  Stand,  p.  61. 

19.  Suggestion  defined.  —  As  com- 
monly employed  in  modern  psy- 
choloay,  few  terms  are  more  varied 
in  definition  than  that  of  suggestion. 
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with  deficiencies  in  attention  or  defects  in  memory,  the  power  of 
the  mind  to  create  in  itself  new  concepts  by  what  is  called  auto- 
suggestion or  receive  ideas  from  others  by  hetro-suggestion,  is 
entirely  transcendent.  It  cannot  well  be  doubted  that  a  large 
share  of  that  which  customarily  passes  for  legal  testimony  has  no 
firmer  foundation  than  this.^" 


Fundamentally,  there  is  ground  for 
believing  that  the  characteristic 
effects  observable  in  hypnotism  and 
hysteria  are  but  specialized  mani- 
festations of  a  single  property  of  the 
subliminal  or  subconscious  mind.  As 
the  American  Journal  of  Psychology 
(I,  p.  514)  puts  the  matter,  "Sug- 
gestion appears  to  be  entirely  a 
phenomenon  of  unconscious  memory." 
For  practical  purposes  connected  with 
the  law  of  evidence,  the  following 
definition  may  be  regarded  as  suflS- 
ciently  exact:  Suggestion  may  be 
defined  as  the  communication  of  any 
proposition  from  one  person  (or  per- 
sons )  to  another  in-  such  a  way  as  to 
secure  its  acceptance  with  conviction, 
in  the  absence  of  adequate  logical 
ground  for  its  acceptance.  The  idea 
or  belief  so  introduced  to  the  mind 
of  the  recipient  is  held  to  operate 
powerfully  upon  his  bodily  and  men- 
tal processes  in  proportion  to  the 
degree  of  its  dominance  over  all  other 
ideas  or  mental  processes;  and  the 
extraordinary  character  of  the  ef- 
fects, both  bodily  and  mental,  of  sug- 
gestion in  hypnotic  and  hysterical 
subjects  is  held  to  be  due  to  the  fact 
that,  in  these  conditions  of  mental 
dissociation,  the  dominance  of  the 
suggested  idea  is  complete  and  abso- 
lute; whereas  in  the  absence  of  such 
dissociation  the  operation  of  the  sug- 
gested idea  is  always  subject  to  some 
weakening  or  inhibition  through  the 
influence  of  many  opposed  or  incom- 
patible tendencies  and  ideas,  even  if 
these  do  not  rise  into  explicit  con- 
sciousness. Encyclopaedia  Britan- 
nica,  11th  ed.,  vol.  XXVI,  p.  49. 
20.  Refreshing  memory.  —  A  very 


interesting  reproduction  of  the  actual 
process  by  which  the  memory  of  wit- 
nesses, is  as  is  whimsically  said,  "  re- 
freshed" has  been  given  by  Mr. 
Train.  "  Much  the  more  difficult 
problem,  however,  is  to  determine 
how  far  the  witness  is  the  victim  of 
his  memory  and  is  unconsciously  con- 
fusing fact  with  imagination,  or 
knowledge  with  belief.  It  is  a  mat- 
ter of  common  experience  that  almost 
all  cases  are  stronger  in  court  than 
they  give  the  impression  of  being 
when  the  witnesses  are  first  examined 
in  the  private  office.  Time  and 
again,  cases  which  in  the  beginning 
have  seemed  hopeless  to  prosecute 
have  resulted  in  verdicts  of  convic- 
tion, and  defenses  originally  so 
fragile  as  to  appear  but  gossamer 
have  returned  many  a  defendant  to 
his  despairing  family.  The  reason  is 
not  far  to  seek.  Witnesses  to  the 
events  leading  up  to  a,  crime  are  ac- 
quainted with  a  thousand  details 
which  are  as  vivid,  and  probably 
more  vivid,  to  them  than  the  occur- 
rence in  regard  to  which  their  testi- 
mony is  actually  desired.  It  may 
well  be  that  the  immaterial  facts  are 
the  only  ones  which  have  interested 
them  at  all,  while  their  knowledge  of 
the  criminal  act  is  relatively  slight. 
For  example,  they  know,  of  course, 
that  they  were  in  the  saloon;  are 
positive  that  the  complainant  and 
defendant  were  playing  cards,  even 
remembering  some  of  the  hands 
dealt;  are  sure  that  the  complainant 
arose  and  walked  away ;  liave  a  very 
vivid  recollection  that  in  a  few  mo- 
ments the  defendant  got  up  and  fol- 
lowed   him    across    the    room;    are 
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§   1775.    (Probative  Relevancy;  Objective  and  Subjective; 

Subjective);  Requisites As  has  been  intimated  elsewhere,^  the 

assertion  of  a  declarant  renders  the  fact  asserted  credible  under 
two  conditions;  (1)  when  the  inference  reasonably  arises,  from 
all  the  circumstances  presented  to  the  tribunal,  that  the  speaker 
knew  the  truth  of  the  matter  regarding  which  he  has  spoken ;  and, 
(2)  that  he  would  not  have  made  the  statement  which  he  has 
uttered  unless  he  had  believed  it  to  be  true.  In  other  words,  the 
essential  elements  of  subjective  relevancy  are  Adequate  KjiowI- 
edge  and  Absence  of  Controlling  Motive  to  misrepresent. 


pretty  clea/r,  although  their  atten- 
tion waa  still  upon  the  game,  that 
the  two  men  had  an  argument;  and 
have  a  strong  impression  that  the  de- 
fendant hit  the  complainant.  In 
point  of  fact,  their  evidence  is  really 
of  far  less  value,  if  of  any  at  all,  in 
regard  to  the  actual  striking  than  in 
regard  to  the  events  leading  up  to  it, 
for  at  the  time  of  the  blow  their  at- 
tention was  being  given  less  to  the 
participants  in  the  quarrel  than  to 
something  else.  Their  ideas  are  in 
truth  very  hazy  as  to  the  latter  part 
of  the  transaction.  However,  they 
become  witnesses,  pronouncing  them- 
selves ready  to  swear  that  they  saw 
the  blow  struck,  which  is  perhaps  the 
fact.  Their  evidence  is  practically 
of  no  value  on  the  question  of  justi- 
fication or  self-defense.  But  finding, 
on  being  examined,  that  their  testi- 
mony is  wanted  principally  on  that 
aspect  of  the  case,  they  naturally  tell 
their  entire  story  as  if  they  were  as 
clear  in  their  own  minds  upon  one 
part  of  it  as  another.  Being  able  to 
give  details  as  to  the  earlier  aspect 
of  the  quarrel,  they  feel  obliged  to  be 
equally  definite  as  to  all  of  it.  If 
they  have  an  idea  that  the  striking 
was  without  excuse,  they  gradually 
imagine  details  to  fit  their  point  of 
view.  This  ia  done  quite  uncon- 
acioualy.  Before  long  they  are  aa 
glib  with  their  description  of  the  as- 


sault as  they  are  about  the  game  of 
cards.  They  get  hazy  on  what  oc- 
curred before,  and  overwhelmingly 
positive  as  to  what  occurred  towards 
and  at  the  last,  and  on  the  witness 
stand  swear  convincingly  that  they 
they  saw  the  defendant  strike  the 
complainant,  exactly  how  he  did  it, 
the  words  he  said,  and  that  the  com- 
plainant made  no  offer  of  any  sort 
to  strike  the  defendant.  From  al- 
lowing their  minds  to  dwell  on  their 
own  conception  of  what  must  have 
occurred,  they  are  soon  convinced 
that  it  did  occur  in  that  way,  and 
their  account  flows  forth  with  a  cir- 
cumstantiality that  carries  with  it 
an  irresistible  impression  of  veracity. 
The  witness  remembers  in  a  large 
proportion  of  cases  what  he  iixmts  to 
remember,  or  believes  occurred.  The 
liar  with  his  prepared  lie  is  far  less 
dangerous  than  the  honest,  but  mis- 
taken witness,  or  the  witness  who 
draws  inadvertently  upon  his  imag- 
ination. Most  juries  instinctively 
know  a  liar  when  they  see  and  hear 
one,  but  few  of  them  can  determine 
in  the  case  of  an  honestly  intentioned 
witness  how  much  of  his  evidence 
should  be  discarded  aa  unreliable, 
and  how  much  accepted  as  true." 
Train,  Prisoner  at  the  Bar,  pp.  228, 
229,  230. 

§  1775-1.  §§  56,  1761. 
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§  1776.  (Probative  Relevancy;  Objective  and  Subjective; 
Subjective;  Requisites);  Function  of  Judge.  —  It  has  been  said  * 
that,  as  a  rule,  the  presiding  judge  does  not  regard  it  as  part  of 
his  administrative  duty  to  reject  evidence  on  account  of  the  exist- 
ence of  any  infirmative  subjective  inferences.  Consideration  of 
these  is  regarded  as  an  incident  of  the  jury's  function  of  deter- 
mining credibility  and  consequent  probative  weight.  To  this 
practice,  there  is,  however,  the  well  recognized  exception  referred 
to  above.^  The  evidence  will  be  rejected  should  it  appear  that  the 
declarant  has  no  such  adequate  knowledge  as  to  the  truth  of  the 
matter  regarding  which  he  means  to  testify,  as  tends  to  make  his 
statement  reasonably  relevant  to  the  existence  of  the  fact  affirmed. 
Thus,  where  special  training  and  experience  are  needed  to  en- 
able a  witness  —  as  an  "  expert "  ^  or  skilled  observer  —  *  to  give 
a  statement  upon  which  a  jury  may  reasonably  act,  the  court  will 
require  that  a  particular  witness  be  shown  to  possess  this  knowl- 
edge. So  if  a  proposed  declarant  in  a  matter  of  pedigree  is  not  a 
member  of  the  family,  by  birth  or  marriage,®  or  a  declarant  re- 
garding public  matters  is  not  a  member  of  the  community 
affected,^  his  statement  will  be  rejected  because  lack  of  adequate 
knowledge  prevents  the  existence  of  such  a  connection  between  the 
statement  and  the  fact  as  amounts  to  objective  relevancy. '^  In 
general,  where  the  subjective  inference  arises  that  the  witness  has 
no  sufficient  knowledge  of  the  fact  which  he  asserts,  no  objective 
relevancy  exists  between  the  statement  and  the  fact.  His  as- 
sertion on  that  point  will  accordingly  be  rejected. 

§  1777.  (Probative  Relevancy;  Objective  and  Subjective; 
Subjective) ;  Corroboration.  —  At  a  previous  place  ^  in  connection 
with  the  analogous  topic  of  objective  relevancy,  some  considera- 
tion was  given  to  the  probative  force  of  corroboration,  cumula- 
tive ^  or  operating  by  way  of  coincidence.*  As  was  incidentially 
mentioned  *  the  logical  force  of  corroboration,  in  its  two  forms, 
and  the  rights  of  the  parties  litigant  to  employ  it  are  the  same 
where  the  relevancy  is  subjective.     So  viewed,  when  additional 

§  1776-1.  §  1763.  7.  §  56. 

2.  §  1763.  §  1777-1.  §§  1768  et  seq. 

3.  §  2568.  2-  §  1770. 

4.  §  1827.  3.  §  1771. 

5.  §  2915.  4-  §  1769. 

6.  §  2792. 
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statements  by  witnesses  or  other  probative  facts  are  produced  all 
of  ■which  are  open  to  the  same  explanation  as  impedes  the  force  of 
similar  facts  already  in  evidence,  a  numerically  proportionate  in- 
creased probative  effect  is  all  that  further  subjective  inferences 
are  able  to  produce.  Beyond  a  certain  point,  however,  little  gain, 
if  any  is  made.  Thus,  let  it  be  assumed,  that  a  serious  offense, 
say  a  homicide  has  been  committed.  Little  doubt  exists  that 
either  X.  or  Y.,  both  participants  in  the  affair  killed  Z.  A  number 
of  witnesses  also  present  on  the  occasion  in  question  testify  dis- 
tinctly that  they  saw  X.  inflict  the  fatal  injury.  It  appears,  how- 
ever, that  the  inferences  as  to  the  truth  of  these  assertions  are 
antagonized  by  the  adverse  infirmative  explanation  which  lies  in 
the  fact  that,  without  exception,  these  witnesses  are  devoted  ad- 
herents of  Y.  At  the  same  time,  a  feud  or  mortal  enmity  exists 
on  their  part  against  X.  These  facts  are  relied  upon  by  the  de- 
fendant as  constituting  a  controlling  motive  to  misrepresent.  Such 
being  the  state  of  the  case,  the  judge  may  well  feel  justified  in 
rejecting  cumulative  evidence  of  additional  witnesses  of  this  class 
where  they  all  tell  the  same  story.  The  real  crux  of  the  case  is 
as  to  the  validity  of  the  infirmative  inference.  After  sufficient 
has  been  introduced  in  this  line  to  enable  the  jury  to  understand 
the  contention  of  the  friends  of  Y.  and  credit  it  if  ihey  purpose 
doing  so,  additional  witnesses  may  well  be  excluded.  Should  the 
explanation  fail,  and  there  be  no  other,  the  jury  will  believe  the 
affirmative  testimony  of  three  as  fully  as  it  would  that  of  a  dozen 
or  of  a  hundred. 

Should  it  happen,  however,  that  the  prosecution  is  able,  in  ad- 
dition to  the  witnesses  already  mentioned.  A,  B,  C,  to  produce 
also  D.,  a  perfectly  disinterested  witness  who  was  present  at  the 
fatal  occurrence  by  chance  and  knows  neither  X  nox  Y  and  he 
also  testifies  with  the  others  that  X.  killed  Z,  at  once  the  evi- 
dence of  A.,  B.  and  C.  assumes  a  new  aspect.  It  gains,  at  a 
bound  the  right  reasonably  to  be  taken  at  its  face  value.  It  has 
not  doubled  in  strength ;  it  has  multiplied  many  times.  The  ad- 
verse infirmative  inference  of  a  corrupt  agreement  to  serve  a 
friend  and  at  the  same  time  injure  an  enemy  by  procuring  the 
death  of  an  innocent  man  falls  at  once  to  the  ground.  It  does  not 
account  for  the  testimony  of  D.  To  be  valid  as  a  hypothesis  the 
infirmative  suggestion  must  explain  all  the  testimony.  Failing 
to  do  this,  it  fails  utterly.     The  evidence  of  D.,  it  is  obvious,  could 


§§  1778,  1779    Probative  Relevancy.  2382 

not  reasonably  lie  rejected  by  a  trial  judge.  It  furnishes  an  in- 
stance, in  case  of  subjective  inferences,  of  (iorroboration  by  coin- 
cidence. The  prosecution  is  clearly  entitled,  under  ordinary  cir- 
cumstances, to  the  use  of  so  necessary  a  method  of  proving  its 
case. 

§  1778.    (Probative  Relevancy;  Objective  and  Subjective; 

Subjective) ;  Impairment A  party  may  not  only,   especially 

when  an  actor,  corroborate  the  truth  of  the  original  inferences 
which  he  produces.  He  is  equally  at  liberty,  particularly  when 
the  nonaetor,  to  aim  at  impairment  of  the  probative  effect  of  the 
other's  evidence.  Upon  cross-examination,^  at  the  stage  of  re- 
buttal, or  in  some  other  "way,  subjective  inferences  may  be  added 
in  case  of  any  particular  witness.  It  may  be  showm,  for  example, 
that  the  witness  is  generally  unreliable,  e.  g.,  that  he  is  entirely 
lacking  in  veracity,  even  when  testifying  as  a  witness.^  He  may 
be  proved  to  have  a  strong  motive  to  misrepresent,  that  he  is 
vehemently  prejudiced  for  or  against  one  of  the  parties.^  In  the 
same  way,  it  may  be  shown  that  the  particular  witness  would  be 
ruined  financially  were  the  decision  of  the  action  to  be  adverse  to 
the  party  for  whom  he  is  testifying.  Evidence  is  equally  admis- 
sible to  the  effect  that  the  witness  should  not  be  credited,  because 
he  does  not  know  what  he  is  talking  about,  that  he  has  no  knowl- 
edge on  the  subject  as  to  which  he  testifies,  has  had  no  opportuni- 
ties of  observation;  that  his  memory  is  unreliable,  or  the  like.* 
The  basis  of  experience  on  which  the  general  credibility  of  wit- 
nesses is  predicated  becomes  at  once  broadened  and  modified  by 
these  subjective  inferences.  Quite  possibly  this  impairment  may 
extend  to  the  point  of  enabling,  or  requiring  the  jury  to  say  that  a 
statement  or  declaration  made  under  such  circumstances,  fur- 
nishes, as  a  matter  of  experience,  in  the  "  common  course  of 
events,"  no  rational  basis  for  believing  the  facts  asserted  by  it  to 
be  true. 

§  1779.  (Probative  Relevancy);  Deliberative  Inferences In 

weighing  probative  force  of  testimony  small  weights  may  be  of 
large  consequence.     In  case  of  a  balance,  they  may  even  deter- 

§  1778-1.  §  58.  3.  Ibid.  p.  601. 

8.  Best    on    Ev.     (Chamberlayne's  4.  Ihid.  601. 

3rd  ed. )  pp.  258c,  593  et  seq. 
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§  1779 


mine  tlie  preponderance  of  the  scales.  If  the  evidence  as  to  a 
material  fact  is  conflicting,  any  collateral  one  tending  in  a  rea- 
sonable degree  to  establish  the  probability  or  improbability  of  the 
disputed  fact  is  relevant,  though  it  may  not  tend  directly  to  prove 
any  issue  in  the  case.*  These  smaller  weights  may  be  used, 
adopting  the  nomenclature  just  stated,  either  by  way  of  corrohoror 
tion  or  for  purposes  of  impairment.  A  few  more  general  con- 
siderations may,  however,  be  stated  as  a  sort  of  introduction. 

Objective  amd  subjective  relevancy.  —  As  is  more  fully  set  forth 
in  another  place,^  it  is  quite  as  much  the  right  of  a  litigant  to  test 
his  adversary's  case,  at  an  appropriate  stage,  as  it  is  to  prove  his 
own.  To  a  certain  extent,  therefore,  it  is  the  right  of  a  litigant, 
part  of  that  to  a  jury  trial,*  to  present  qualifying,  conditioning 
and  testing  considerations  to  the  attention  of  the  tribunal.*  It 
is  open  to  a  party  to  add  to  the  weight  in  his  scale.^  It  is  equally 
possible  for  him  to  subtract  from  that  in  his  adversary's  scale. 
One  method  adds  to  the  absolute  probative  force  of  the  litigant's 
evidence.  The  second  process  increases  the  relative.  To  protect 
this  right  is  the  administrative  duty  of  the  court,  within  the  limits 
prescribed  by  reason. 


§  1779-1.  Landis  &  Schick  v. 
Watts,  (Neb.  1908)  117  N.  W.  705; 
Shepherd  v.  Lincoln  Traction  Co., 
(Neb.  1907)  113  N.  W.  627;  Smith 
V.  Sanda,  (Tex.  Civ.  App.  1907)  101 
S.  W.  470. 

Credibility  of  material  witness. — 
It  has  been  seen  in  another  place  that 
special  forensic  relaxation  of  the 
strict  application  of  the  rules  of  pro- 
cedure or  of  logic  will  be  accorded  in 
determining  the  truth  as  to  the  con- 
troverted credibility  of  a  material 
witness.  §  1740(Z.  Among  concessions 
usually  granted  for  the  purpose  is  the 
use  of  collateral  facts.  Prior  v.  Og- 
lesby,  (Fla.  1905)   39  So.  593. 

2.  §§  377  et  seg. 

3.  §§  408  et  seq. 

4.  Farmers'  State  Bank  v.  Yenney, 
(Neb.  1905)  102  N.  W.  617.  The 
relevancy  of  a  collateral  fact  is  not 
determined  by  the  conclusiveness  of 
the  inference  it  may  afford,  but  if  it 
tends  in  a  reasonable  degree  to  eluci- 
date the  inquiry,  it  is  relevant.    Fitcn 


V.  Martin,  84  Neb.  745,  122  N.  W.  50 
(1909)  [rehearing  denied  119  N.  W. 
25    (1908)]. 

5.  Furlong  v.  North  British  &  Mer- 
chantile  Ins.  Co.  of  Edinburg  &  Lon- 
don, (Iowa,  1907)  113  N.  W.  1084 
(documents)  ;  Furlong  v.  Aachen  & 
Munich  Fire  Ins.  Co.  of  Aix  La  Cha- 
pelle,  (Iowa,  1907)  113  N.  W.  1089. 
Evidence  which  in  some  cases,  under 
proper  pleadings,  would  be  a  substan- 
tive basis  for  recovery,  may  never- 
theless be  competent  in  a  case  where 
it  would  not  be,  and  is  not  sought  to 
be,  made  a  distinct  basis  of  recovery, 
if  it  constitutes  a  circumstance  which 
tends  to  establish  the  case  as  made 
by  the  pleadings.  Aurora,  E.  &  C. 
Ry.  Co.  V.  Gary,  123  III.  App.  163 
(1905). 

Action  of  appellate  court.  —  The 
action  of  a  trial  judge  will  not  be 
reversed  unless  clearly  unreasonable. 
Moody  V.  Peirano,  (Cal.  App.  1907) 
88  Pac.  380. 
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This  testing  may  be,  as  it  were,  either  objective  or  subjective. 
In  other  words,  the  litigant  is  entitled  to  introduce  facts  th.e  infer- 
ences from  which  tend  to  test  the  objective  accuracy  and  con- 
sistency of  the  evidence  to  which  they  are  applied.  Equally  well, 
a  party  is  at  liberty  to  test  the  subjective  relevancy,  knowledge 
and  other  psychological  states  of  the  witnesses  through  which  his 
adversary  is  presenting  his  case  to  the  tribunal.  In  truth,  a 
given  fact  may  even  be  eligible  for  use  in  either  capacity.  Either 
party  may  use  a  given  fact  either  in  a  probative  capacity  to  estab- 
lish the  truth  of  his  own  contention  or  in  a  deliberative  one  in 
order  to  test  that  of  his  adversary.  This  is  found  to  be  especially 
true  of  physical  facts,  those  of  objective  relevancy.  Such  facts, 
being  subject  to  direct  observation,  may  when  applied  to  a  dis- 
puted one,  appear  at  once  either  to  prove  or  disprove  it,  according 
as  consistency  or  inconsistency  is  manifested  upon  placing  the  two 
together. 

Subjective  inferences,  psychological  facts  as  to  the  mental  con- 
tent of  a  witness  or  the  writer  of  a  document,  not  being  equally 
susceptible  of  direct  observation,  being  moreover  largely  removed 
from  the  uniformity  of  nature  on  which  objective  relevancy  is 
based,  lend  themselves  to  this  process  of  verification  or  disproof 
much  less  readily.  Such  a  psychological  fact  is  for  these  reasons, 
more  frequently  used  in  a  deliberative  than  in  a  probative  capa- 
city. Entire  lack  of  knowledge,  for  example,  may  properly  be 
regarded  as  a  deliberative  fact  of  the  highest  consequence,  in  that 
it  precludes  the  possibility  of  placing  the  personality  of  the  dec- 
larant back  of  his  statement.  On  the  other  hand,  the  most  com- 
plete knowledge  of  the  facts  will  not  prove  that  the  witness  will 
tell  the  truth.  Such  a  fact  would  merely  show  that  it  is  appar- 
ently within  his  power  to  do  so.  In  much  the  same  way,  bias, 
prejudice,  lack  of  veracity  and  the  like  by  no  means  prove  that 
the  maker  of  a  judicial  statement  will  misrepresent  the  fact. 
The  circumstance  that  these  psychological  facts  exist  is  simply  one 
to  be  used  in  weiffhing  the  evidence.  In  other  words,  it  is 
deliberative  in  its  nature. 

To  sum  up  what  has  been  said:  ^Vliile  physical  facts  may  be 
used  in  either  a  probative  or  a  deliberative  capacity,  psychological 
ones,  those  of  subjective  relevancy,  are  most  frequently  employed 
in  a  deliberative  capacity,  by  whichever  side  produced.  This 
consideration  will  be  found  of  special  importance  in  connection 
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with  evidence  of  character  as  exerting  an  influence  upon  conduct.® 
Collateral  issues.  —  In  addition  to  other  facts  tending  to  mis- 
lead the  jury ''  the  presiding  judge  will  seek,  as  an  administrative 
matter,  to  reject  those  which  tend  to  raise  collateral  issues.  The 
danger  to  the  cause  of  justice  to  be  apprehended  from  raising 
these  is  elsewhere  considered  *  at  greater  length.  In  this  connec- 
tion, it  may  be  sufficient  to  note  the  fact  that  the  court  will  be  apt 
to  regard  with  disfavor  the  tender  of  a  collateral  fact  from  re- 
ception of  which  the  trying  of  a  side  or  collateral  issue  is  or  may 
be  imposed  upon  the  tribunal.  Prima  facie  such  a  fact  will  be 
excluded.®  Avoiding  these,  collateral  issues  was  part  of  the  ob- 
ject which  common  law  pleading  sought  to  attain  and  their  pres- 
ence is  an  obvious  administrative  danger  which  the  modem  sys- 
tem of  code  pleading  apparently  tends  to  aggravate. 

§  1780.  (Probative  Relevancy;  Deliberative  Inferences); 
Objective.  —  Inferences  from  the  existence  of  physical  facts  may 
not  only  be  directly  or  coUaterately  probative,  as  has  already  been 
seen,  to  the  existence  of  some  fact  in  the  res  gestae.  They  may  be 
used  in  a  deliberative  way,  determining  the  proper  weight  to  be 
given  to  other  evidence  in  the  case.  The  probative  force  of  any 
inference  but  most  frequently  of  an  objective  one  may  be  tested  by 
the  relation  which  the  fact  on  which  it  is  based  sustains  to  other 
facts,  more  especially  those  of  indirect  relevancy.^  However  vari- 
able, fickle  and  undeterminable  may  be  the  operations  of  the 
human  mind,  the  conduct  which  they  influence  of  inevitable  neces- 
sity takes  place  in  certain  definite  and  therefore  ascertainable  rela- 
tions to  several  fixed  facts  of  nature.    These,  as  it  were,  condition 

6.  §§  3265  et  seq.  Co.    of   Texas   v.   Baily,    (Tex.    Civ. 

7.  I  1745.  App.  1909)   115  S.  W.  601. 

8.  §§  2237  et  seq.,  3154  et  seq.  West   Virginia.  —  Hollen   v.   Crim, 

9.  Illinois. —TiaTvej  v.  Chicago  4  59  S.  E.  172   (1907). 

A.  Ry.  Co.,  221  111.  242,  77  N.  E.  569  The  reason  for  excluding  evidence 

(1906)     [judgment   affirmed    116   111.  of  collateral  facts  which  cannot  af- 

App.  507   (1904).]  ford  any  reasonable  presumption  or 

Iowa.  —  Harrison  v.  Harrison,  100  inference  as  to  the  fact  in  dispute  is 

N.  W.  344   (1904).  that  it  tends  to  draw  the  minds  of 

'New  York.  —  Deutchmann  v.  Third  the  jurors  from  the  issue,  and  to  ex- 

Ave.  R.  Co.,  84  N.  Y.  Suppl.  887,  87  cite  prejudice  and  to  mislead  them. 

App.  Div.  503   (1903).  Provencher  v.  Moore,  105  Me.  87,  72 

reajtw.  —  Missouri,    K.    4    T.    Ry.  Atl.  880  (1909). 

§  1780-1.  §  58. 
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and  therefore  identify  it.    They  are  in  main,  three:    Time,  Space 
and  Causation. 


§  1781.  (Probative  Relevancy;  Deliberative  Inferences; 
Objective);  Adaptation  to  objective  Reality.  —  Each  act  or  event 
which  is  part  of  the  reality  of  things  is  or  may  he,  in  theory  at 
least,  individualized,  identified  and  located  by  the  other  facts 
which  surround  it  in  time,  space  or  are  connected  with  it  under 
the  influence  of  the  law  of  causation.  Such  a  fact  is,  as  it 
were,  a  peculiarly  shaped  piece  in  a  "  dissected  map,"  a  bit  of 
mosaic  in  a  figured  pavement,  a  part  torn  from  a  written  or  printed 
paper.  Let  it  be  assumed,  that  a  piece  has  been  lost  and  one  is 
produced  which  is  claimed  to  be  the  missing  one.  The  truth  of 
this  is  denied.  The  correctness  of  the  claim  is  to  be  tested.  It 
is  evident  that  in  proportion  as  the  place  to  be  supplied  is  unusual 
in  outline,  as  the  adjustment  of  the  piece  claimed  to  fit  it  is  abso- 
lute, going  into  place  without  pressure  and  fitting  without  seam 
or  surplus,  each  indentation  of  the  space  exactly  filled  by  protru- 
sion of  the  piece  and  vice  versa,  strong,  even  to  the  point  of  demon- 
stration, becomes  the  inference  that  the  portion  of  matter  which 
so  admirably  fits  the  surrounding  edges  actually  belongs  there  and 
that  it  once  occupied  that  space.  As  each  indentation  in  the  hith- 
erto empty  cavity  is  found  to  be  matched  by  a  precisely  corre- 
sponding depression  in  the  piece;  and  each  peculiar  depression  in 
the  cavity  is  seen  to  be  exactly  fitted  by  a  corresponding  projection 
in  the  irregular  outline  of  the  piece  the  facts  thus  developed  may 
be  used  either  probatively  to  assist,  corroborate  or  reinforce  the 
evidence  of  those  who  have  stated  that  the  piece  was  taken  from 
the  space ;  or  deliberatively,  to  test  the  accuracy  or  reliability  of 
testimony  of  those  who  have  made  statements  to  the  opposite  effect. 
That  which  is  true  of  the  verification  of  a  physical  fact  by  actual 
sense  perception  may  be  predicated,  with  more  or  less  correctness, 
of  the  mental  images  which  arise  by  way  of  inference  from  the 
testimony.  When  the  statement,  for  example,  is  made  that  a 
given  act  was  done  or  event  occurred  at  a  particular  time,  in  a 
specified  place  and  as  the  result  of  certain  causes,  the  objective  in- 
ference of  the  truth  of  this  proposition  may  well  be  greatly  cor- 
roborated or  impaired  according  as  it  does  or  does  not  successfully 
stand  the  test  imposed  by  lines  of  inference  drawn  from  surround- 
ing facts  and  occurrences  which  outline,  more  or  less  completely, 
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in  time,  space  and  the  causal  succession  such  an  act  or  event  as  is 
said  to  have  taken  place.  The  form  surrounding  the  cavity  into 
which  the  fact  claimed  to  have  occurred  may  be  established,  as  it 
were,  by  the  offsets  drawn  from  collateral  facts,  will  act  as  a 
matrix  or  test  for  the  fact  which  the  affirmative  evidence  tends  to 
prove.  Should  it  fit  smoothly  and  completely,  the  inference  that 
the  fact  so  admirably  adjusted  to  its  surroundings  actually  hap- 
pened or  really  exists  is  greatly  strengthened;  should  it  prove 
otherwise,  and  the  fact  alleged  fail  to  fit  into  what  is  shown  to 
have  been  its  necessary  surroundings  had  it  actually  existed,  an 
inconsistent  fact  is  at  once  developed  by  which  the  inference  that 
the  fact  is  as  claimed  becomes  greatly  weakened. 

§  1782.  (Probative  Relevancy;  Deliberative  Inferences; 
Objective) ;  Time.  —  Every  act  or  event  necessarily  takes  place 
in  time.  At  the  moment  of  its  occurrence,  therefore,  it  assumes 
certain  temporal  relations  toward  every  other  act  which  precedes, 
is  contemporaneous  with  or  follows  it.  No  option  in  this  matter 
rests  with  the  actor.  To  remove  his  act  from  the  necessity  of 
coming  into  these  temporal  relations  he  must  remove  himself, 
while  doing  it,  to  a  sphere  of  existence  where  time  no  longer  sur- 
rounds all  things  as  with  an  atmosphere. 

§  1783.  (Probative  Relevancy;  Deliberative  Inferences; 
Objective) ;  Space.  —  Any  physical  act  must,  moreover,  by  an 
equally  stringent  necessity  be  done  within  the  confines  of  space, 
in  a  certain  definite  locality.  The  actor,  at  the  time  of  doing  his 
act  must  have  been  at  the  place  where  it  is  shown  to  have  been 
done.  The  limitations  of  space  lead  to  certain  necessary  infer- 
ences as  that  the  assailant  of  one  killed  by  the  use  of  an  axe  must, 
at  the  time  of  the  homicide,  have  been  within  striking  distance  of 
the  deceased. 

§    1784.    (Probative    Relevancy;   Deliberative   Inferences; 

Objective) ;   Causation "As  the   terms   are   used   in  modem 

scientific  investigation,  a  cause  of  any  phenomenon  is  that  which 
necessarily  and  invariably  precedes  it;  and  an  effect  is  what  fol- 
lows, in  the  same  uniform  way,  some  event  which  has  gone 
before."  *     The  concatenation  of  events,  under  the  universal  law 

§  1784r-l.  Creighton,  An  Introductory  Logic,  p.  199. 
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of  causation  is  inevitable  and  endless  in  either  the  physical  or 
mental  world.  Each  act  is  the  effect  of  a  long  chain  of  causes  and 
will,  in  turn,  be  the  fertile  cause  of  a  constantly  widening  circle 
of  effects.  The  reason  why  this  is  so  will  be  more  particularly 
noticed  hereafter.^  In  making  inferences  from  observation,  the 
original  sensations,  as  corrected  by  experiment  and  other  experi- 
ence, are  used  as  the  basis  of  an  objective  inference  as  to  the  ex- 
istence of  a  simple  fact,  which  fact,  with  others,  similarly  estab- 
lished, may  be  used,  in  turn,  as  the  basis  of  an  objective  inference 
as  to  the  existence  of  a  fact  still  more  complex  in  its  nature,  and 
80  on  in  many  degrees  of  involution.  This  necessary  method  of 
drawing  inferences  from  observation  is  merely  a  phrasing  in 
slightly  different  language,  of  the  inevitable  operation  of  syllogistic 
reasoning  from  experience  under  which  each  simple  conclusion 
established  by  a  prior  claim  of  reasoning  becomes  in  turn  a  premise 
in  a  new  syllogism.^  Such  is  the  universal  order  of  nature. 
"  Every  event  which  actually  transpires  has  its  appropriate  rela- 
tion and  place  in  the  vast  complication  of  circumstances,  of  which 
the  affairs  of  men  consist ;  it  owes  its  origin  to  those  which  have 
preceded  it ;  it  is  intimately  connected  with  all  others  which  occur 
at  the  same  time  and  place,  and  often  with  those  of  remote 
regions ;  and,  in  its  turn,  it  gives  birth  to  a  thousand  others  which 
succeed."  *  Such  relations  make  it  possible,  when  the  existence 
of  one  fact  in  the  chain  of  causation  is  asserted,  to  test  the  truth 
of  the  assertion  by  an  inquiry  as  to  the  existence  of  those  facts 
with  which,  had  it  existed,  it  would  have  been  so  connected  as  to 
make  their  own  existence  necessary,  or,  at  least,  highly  probable. 

§   1785.    (Probative  Relevancy;  Deliberative   Inferences); 

Subjective.  — ■  Especially  important  among  deliberate  facts  are 
those  of  a  psychological  nature  giving  rise  to  subjective  inferences. 
The  mental  act  of  belief  usually  employs  and  in  case  of  a  direct 
conflict  of  testimony,  must  employ,  in  a  deliberative  way,  these 
subjective  inferences.  Certain  of  the  more  prominent  of  these 
may  briefly  be  considered.  In  general,  the  object  of  the  pro- 
ponent of  such  facts  is  impairment  ^  of  the  probative  force  of  the 
adversary's  hypothesis  by  including  in  it  facts  for  which  he  will 
find  it  necessary  to  account.     It  is  to  be  observed,  however,  that 

2.  §§  3150  et  seq.  4.  See  1  Stark,  Ev.,  496. 

3.  §  1740.  §  1785-1.  §  1768. 
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an  unsuccessful  attempt  at  impairment  may  serve  to  corroborate. 
Successfully  witlistanding  any  test  creates  a  sense  of  reliability. 
We  know  a  stick  to  be  strong  when  we  find  ourselves  unable  to 
break  it. 

Bias.  —  The  existence  of  any  facts  which  may  reasonably  cause 
a  witness  to  be  biased  in  favor  of  one  of  the  parties  or  against  the 
other  may  usually  be  shown. 

Interest.  —  The  influence  of  an  interest  on  the  part  of  a  witness 
which  would  show  that  he  would  be  benefited  by  a  particular  re- 
sult of  the  litigation  may  be  a  fact  of  no  slight  subjective  rele- 
vancy. Any  attempt  to  convey  to  a  proposed  witness  a  property 
right  in  the  subject  matter  of  the  litigation  ^  is  practically  an  at- 
tempt at  spoliation^  and  may  furnish  a  deliberative  inference 
well  worthy  of  judicial  attention. 

§  1786.  (Probative  Relevancy;  Deliberative  Inferences; 
Subjective);  Good  Faith.  —  The  proponent  of  a  case  may  logi- 
cally and,  subject  to  conditions  of  judicial  administration/  will 
be  permitted  by  the  court  to  strengthen  his  hypothesis  by  the  cor- 
roborating use  of  deliberative  inferences.^  The  presiding  judge 
for  the  purpose  of  expediting  trials  *  may,  indeed,  require  the 
party  to  wait  until  he  is  attacked  before  invading  a  position  which 
the  opposing  party  may  not  take.  On  the  other  hand,  where  a 
canon  of  relaxation  *  is  properly  invoked  this  corroboration  may 
be  permitted  in  the  first  instance,  by  way  of  anticipatory  replica- 
tion or  otherwise.  Thus,  he  may,  in  this  way  show  his  good 
faith,^  explaining  away,  even  before  it  is  assailed,  facts  appar- 
ently impugning  his  candor  and  fairness  to  the  tribunal.     To  this 

2.  Stevenson  v.  Avery  Coal  &  Min-  Maryland.  —  Divers  v.  Fulton,  8 
ing  Co.,  143  111.  App.  397  (1908).              Gill  &  J.  202  (1836). 

3.  §§  1070  et  seq.  Oregon.  —  Smitson      v.      Southern 
§  1786-1.  §§  174  et  seq.                        Pac.   Co.,   37  Oreg.   74,  60  Pao.  907 

2.  Schwerin  v.  DeGraflf,  21   Minn.       (1900). 

354    (1875);    Chamberlain  v.  Cham-  Vermont.  —  Durgin  V.  Danville,  47 

berlain  Banking  House,   (Neb.  1903)  Vt.  95  (1874). 

93  N.  W.  1021;  Kavanaugh  v.  Wau-  Virginia.  —  Thomas    v.    Lewis,    89 

sau,  (Wis.  1904)  98  N.  W.  550.  Va.  1,  15  S.  E.  389,  37  Am.  St.  Rep. 

3.  §i  544  et  seq.  848,  18  L.  R.  A.  170   (1892). 

4.  §  1740(i.  United  States.  —  Southern  Fstc.  Co. 

5.  Kansas.  —  ScimsteT,  etc.,  Co.  v.  v.  Rauh,  49  Fed.  696,  1  C.  C.  A.  416 
Stout,    30    Kan.    529,    2    Pac.    642  (1892). 

(1883). 
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end  he  may  skow,  if  he  can,  why  a  material  witness  has  not  been 
produced,®  a  set  of  books  offered  in  evidence  ^  or  the  like. 

Psychological  facts.  —  To  rebut  an  adverse  inference  as  to  the 
existence  of  a  constituent  psychological  fact,  e.  g.,  fraudulent 
intent  ®  a  party  may  show  his  good  faith  by  proof  of  prior  con- 
versation or  by  the  establishment  of  any  hypothesis  of  innocence. 


§    1787.    (Probative    Relevancy;   Deliberative   Inferences; 

Subjective);  Bad  Faith On   the   other  hand,   a   party  may, 

almost  as  a  right,  show  bad  faith  on  the  part  of  his  opponent,^  as 
well  to  the  court  as  to  himself.  He  may,  for  example,  prove  that 
his  adversary  has  tried  to  bribe  *  or  suborn  ^  witnesses ;  that  he 
has  suppressed  evidence,*  destroyed  documents  ^  or  failed  to  ad- 
vance his  claim  under  proper  circumstances.® 

Inconsistent  statements.  —  To  show  bad  faith  on  the  part  of  his 


6.  Georgia.  —  Richmond,  etc.,  B. 
Co.  V.  Garner,  91  Ga.  27,  16  S.  E.  110 
(1892). 

Illinois.  —  Warth  v.  L.  Loewen- 
stein  &  Sons,  121  111.  App.  71  (1905) 
[judgment  affirmed  in  part  219  111. 
222,  76  N.  E.  379.] 

Maine.  —  Penobscot  Boom  Corp.  v. 
Brown,  16  Me.  237  (1839). 

New  York.  —  Pease  v.  Smith,  61 
N.  Y.  477  (1875). 

Texas.  —  Freeman  v.  State,  (Or 
App.  1904)  81  S.  W.  953;  Weather- 
ford,  etc.,  R.  Co.  V.  Duncan,  88  Tex. 
611,  32  S.  W.  878   (1895). 

United  States.  —  Southern  Pac.  Co. 
V.  Rauh,  49  Fed.  696,  1  C.  C.  A.  416 
(1892). 

To  the  contrary  effect,  that  such 
evidence  is  not  receivable,  there  is 
some  authority.  Starke  v.  State, 
(Fla.  1905)  37  So.  850;  Clifton  v. 
State,  (Tex.  Cr.  App.  1904)  79  S.  W. 
824. 

7.  Gage  v.  Chesebro,  49  Wis.  486,  "i 
N.  W.  881    (1880). 

8.  Comeau  v.  Hurley,  (S.  D.  1908) 
117  N.  W.  371;  Sowles  v.  State,  (Tex. 
Cr.  App.  1907)   105  S.  W.  178. 

§  1787-1.  Noble  v.  White,  103  Iowa 
352,  72  N.  W.  556  (1897). 


2.  1072O,  1072a  nn.  1  et  seq.;  Tay- 
lor V.  Gilman,  60  N.  H.  506  (1881). 

3.  §  1072,  1072  n.  3 ;  Egan  v.  Bow- 
ker,  5  Allen  449  (1862). 

4.  §  1075;  Minor  v.  State,  (Fla. 
1908)  46  So.  297;  McCarthy  v.  Gal- 
lagher, 4  Misc.  188,  23  N.  Y.  Suppl. 
884  [affirming  2  Misc.  587,  23  N.  Y. 
Suppl.  313]  (failure  to  submit  to  ex- 
amination) (1893);  Judevine  v. 
Weaks,  57  Vt.  278  (1884)  (failure  to 
take  deposition). 

The  strength  of  the  inference  de- 
pends on  the  wealth,  knowledge  and 
other  resources  of  the  party  in  ques- 
tion when  compared  with  the  obvious 
materiality  of  the  evidence.  Daub  v. 
Northern  Pac.  R.  Co.,  18  Fed.  625 
(1883). 

The  contrary  has  apparently  been 
held.  Everett  v.  St.  Louis  &  S.  F.  R. 
Co.,  214  Mo.  54,  112  S.  W.  486 
(1908). 

5.  §§  1078,  10780,  1078(1  nn.  2,  4; 
Flanigan  v.  Guggenheim  Smelting 
Co.,  63  N.  J.  L.  647,  44  Atl.  7621 
(1899). 

6.  §  1393,  1393  n.  3 ;  Rutherford  v. 
Mclvor,  21  Ala.  750  (1852)  (failure 
to  advance  claim  under  proper  cir- 
cumstances) ;  Stock  t'.  Crawford,  125 
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opponent,  a  litigant  is  usually  entitled  to  prove  that  he  has  made 
inconsistent  statements  in  regard  to  the  existence  of  some  material 
fact.  Except  as  an  admission  of  a  party,  the  alleged  inconsistent 
statement  is  not  affirmative  evidence  of  the  fact  asserted  in  it/ 
The  effect  of  establishing  such  a  contradiction  is  rather  to  create 
an  impairment  of  the  subjective  relevancy  of  the  declarant's 
story. 

Secondary  evidence.  —  To  punish  bad  faith  to  the  court,  it  has 
been  held  that  a  refusal  to  produce  written  evidence  noticed  to  be 
produced  is  a  ground  of  objection  to  the  admission  of  the  same 
writing  after  secondary  evidence  of  its  contents  has  been  offered 
because  of  such  refusal,  where  the  possessor  finally  concludes  to 
offer  it.*  The  propriety  of  such  a  ruling  may  well  be  doubted. 
The  discovery  of  truth  as  an  aid  to  the  doing  of  justice  is  leas  a 
private  than  a  social  right.  For  the  court,  therefore,  to  insist,  as 
is  frequently  done,  that  the  primary  evidence,  the  most  trust- 
worthy and  reliable  form  of  proof,  should  in  all  cases  be  em- 
ployed in  order  that  the  jury  be  not  misled  *  seems  far  more  in 
the  line  of  a  proper  discharge  of  the  functions  of  the  judicial 
office. 

§    1788.    (Probative   Relevancy;   Deliberative    Inferences; 

Subjective);  General  Weight Either  party  may  introduce  any 

deliberative  fact  tending  to  establish  the  mental  or  moral  attitude 
of  himself  or  his  antagonist  to  any  aspect  of  the  litigation,^  or 
the  credibility  of  witnesses.^  This  may  be  shown  by  proof  of 
self-contradiction  *  or  in  some  other  way.* 

Iowa,   355,    101   N.    W.    89    (1904);  Tex.  24   (1884).     See  also  Glassberg 

Webster  v.   Sibley,  72  Mich.  630,  40  v.  Olson,  89  Minn.  195,  94  N.  W.  554 

N.  W.  772    (1888);   Green  v.  Dodge,  (1903);    Reagan   v.    Manchester    St. 

(Vt.    1906)    64  Atl.   499;    Strong  v.  E.   Co.,   72   N.   H.  298,   56  Atl.   314 

Slicer,  35  Vt.  40  (1861).  (1903). 

7.  Martin  v.  Hall,  30  Ky.  Law  Rep.  3.  Yarbrough  v.  State,  105  Ala.  43, 
1110,  100  S.  W.  343  (1907).  16  So.  758   (1894)  ;  Stolp  v.  Blair,  6S 

8.  Merritt  v.  Jordan,  (N.  J.  1903)  111.  541  (1873);  Mertz  v.  Detweiler, 
60  Atl.  183.  8    Watts    k    S.     (Pa.)     376    (1845); 

9.  §  1745  n.  7.  Scott  v.  U.  S.,  172  U.  S.  343,  19  S. 
§  1788-1.    Campbell   v.    Wright,    8       Ct.  209,  43  L.  ed.  471   (1899). 

N.  Y.  St.  471  (1887).    See  also  Glass-  4.  Fordsville  Banking  Co.  v.  Thomp- 

berg  V.  Olson,   89  Minn.   195,   94  N.  son,  65  S.  W.  6,  23  Ky.  L.  Rep.  1276 

W.  554  (1903).  (1901). 
2.  Evansich  v.  Gulf,  etc.,  E.  Co.,  61 
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§    1789.    (Probative  Relevancy;   Deliberative  Inferences); 

Relevancy  essential.  —  Probative  relevancy  of  deliberative  facts 
may  be  slight  so  far  as  relates  to  some  inference  in  a  hypothesis  ad- 
vanced by  one  of  the  parties.  Still,  some  probative  force  must  be 
shown.  The  fact  offered  as  a  deliberative  one  will  not  be  received 
if  entirely  irrelevant  to  the  point  under  investigation.  The  in- 
ference affected  by  the  deliberative  fact  may  be  either  objective 
or  subjective.  It  must,  however,  be  one  or  the  other.  Receipt 
of  deliberate  facts  is  not  beyond  the  administrative  function  of  the 
court.  Should  a  party,  for  example,  seek  to  excuse  the  produc- 
tion of  a  witness,  the  ground  alleged  must,  in  order  to  be  admit- 
ted, afford  some  reasonable  basis  for  excusing  the  non-production.^ 
It  is  equally  true  that  facts  offered  to  impugn  good  faith  must  be 
logically  calculated  to  do  so.^  On  the  contrary  the  relevancy  of 
the  evidence,  by  which  a  party  seeks  to  establish  a  deliberative 
fact  and  the  relevancy  of  that  fact  itself  is  as  entirely  within  the 
judicial  power  of  administration  as  is  any  other  question  of  ob- 
jective or  subjective  relevancy.* 

§    1790.    (Probative   Relevancy;    Deliberative   Inferences; 
Relevancy   essential) ;   Right   to    employ   not   unlimited.  —  The 

extent  to  which  the  parties  may  test  the  evidence  of  their  re- 
spective opponents  is  not  unlimited.  In  every  litigation,  a  time 
arrives  when,  if  a  party's  contention  in  any  particular  connection 
is  to  impress  the  jury,  it  will  do  so  if  closed  at  that  time.  As 
soon  as  that  point  is  reached  the  fair  right  of  a  party  to  test  or  to 
corroborate  is  at  an  end.  The  wishes  of  the  litigants,  with  the 
emotions  of  contest  buzzing  in  their  minds  are  not  good  guides  in 
this  connection.  It  is  clearly  within  the  administrative  function 
of  the  court  to  decide,  subject  to  the  use  of  reason,  when  the  point 
at  which  further  deliberative  inferences  ceased  to  be  useful,  has 
been  reached.  This  is  the  basis  of  the  court's  power  in  controlling 
impeaching  evidence,*  cross-examination  as  to  credit.^  In  the 
making  of  such  rulings  a  large  proportion  of  administration  is  in- 

§  178&-1.    Learned    v.    Hall,    133  3.  §  54. 

Mass.  417   (1882).     See  also  Hanson  §  1790-1.  Best  on  Ev.    (Chamber- 

V.    Carlton,     6    Allen     (Mass.)     276  layne's  3rd  ed.)  pp.  602,  603. 
(1863).  2-  Ihid.  pp.  602,  603. 

2.  Thornton  v.  Thornton,  39  Vt.  122 
(1866). 
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volved.  Muct  will  of  necessity  depend  upon  the  nature  of  the 
case.  What  we  have  called  the  claim  of  the  crux  ^  may,  moreover, 
furnish  a  strong  reason  for  administrative  indulgence.  Where, 
for  example,  the  evidence  is  in  direct  conflict,  especially  where  it 
is  furnished  largely  by  the  parties  themselves,  the  court  will  fre- 
quently permit  a  wide  range  of  deliberative  evidence  as  to  the 
minds  of  the  parties  toward  each  other,  including  circumstances  of 
slight  relevancy  regarding  their  relations,  tending  to  establish  the 
reasonableness  *  or  unreasonableness  ®  of  the  respective  contentions. 

3.  §  1740d.  New  York.  — Dodge  v.  Weill,   153 

4.  Kansas.  — B.o\mB.n    v.    Raynes-       N.  Y.  346,  53  N.  E.  33  (1899). 

ford,  3  Kan.  App.  676,  44  Pac.  910  Pennsylvania.  —  Van  Sciver  Co.  v. 

(1896).  McPherson,  199  Pa.  St.  331,  49  Atl. 

Missouri.  —  Mosby  v.  MfcKee,  etc.,  73  (1901). 

Commission    Co.,    91    Mo.    App.    500  United  States.  —  J.  S.  Toppan  Co. 

(1901).  V.  McLaughlin,  120  Fed.  705  (1903); 

Nebraska.  —  Chamberlain  V.  Cham-  Home  Ins.  Co.  v.  Weide,  11  Wall.  (U. 

berlain  Banking  House,  93  N.  W.  1021  S.)  438,  20  L.  ed.  197   (1870). 

(1903).  5.  Dexter  v.  Collins,  21  Colo.  455, 

42  Pac.  664  (1895). 
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CHAPTER  XXVI. 

REASONING  BY  WITNESSES. 

Matters  of  opinion,  1791. 

an  arribiguous  phrase,  1791. 

facts  incapable  of  verification,  1792. 
irrelevancy  as  true  ground  for  rejection,  1793. 
loch  of  adequoite  knowledge,  1794. 

modesty  of  claim  to  be  distinguished,  1795. 
trxie  ground  for  exclusion,  1796. 
Inference  by  witnesses,  1797. 
Reasoning  a  vital  atmosphere,  1798. 
Use  of  reason  a  matter  of  right,  1799. 
The  position  of  the  witness,  1800. 
Entire  elimination  of  inference  impossible,  1801. 
Involuiion  of  reasoning,  1802. 

(1)  inference,  1802. 

(2)  conclusion,  1803. 

(3)  judgment,  1804. 

ambiguity  of  term  expert,  1805. 
credibility  of  intuition,  1806. 
canons  of  administration,  1807. 
conditions  of  admissibility,  1808. 
necessity,  1809. 

inferences,  1810. 

conclusions  and  judgments,  1811. 

(a)  inability  of  witness  to  state  precise  menial 

effect  of  observation,  1812. 
detailed  statement  of  salient  facts,  1813. 

(b)  inability  of  jury  to  coordinate  the  sense-imr 

pressions  of  the  observers,  1814. 
sequences  and  coexistences,  1815. 
instructing  the  jury,  1816. 
jury's  lack  of  knowledge,  1817. 
common  knowledge,  1818. 
special  knoiuledge,  1819. 
functions  of  the  judge,  1820. 
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relevancy,  1821. 

objective,  1821. 
subjective,  1822. 
adequate  hnowledge,  1823. 

observation  and  inference,  1824. 
position  of  the  witness,  1825. 
ordinary  observer,  1826. 

special  facilities  for  observation,  1826a. 
skilled  witness,  1827. 
who  are  skilled  ivitnesses,  1828. 
conclusions  drawn  by  skilled  witness,  1829. 
judgment  formed  by  skilled  witness,  1830. 
judgment  of  skilled  witness  based  upon  prac- 
tical experience,  1831. 
judgment  of  skilled  witness  qualified  by  read- 
ing, 1832. 
judge  as  tribunal  of  fact,  1833. 
action  of  appellate  courts,  1834. 
harmless  error,  1835. 

§  1791.  "  Matters  of  Opinion ;  "  An  ambiguous  Flirase.  —  A 
familiar  rule  of  exclusion  is  to  the  effect  that  witnesses  are  to 
state  facts  and  not  "  matters  of  opinion."  ^     It  may  be  well  to 

§  1791-1.  Alabama.  —  Southern  Ry.  Connecticut.  —  Dunham  v.  Cox,  81 

Co.    V.    Lewis,    51    So.    746     (1910)  Conn.  268,  70  Atl.  1033   (1908). 

(suflSciency)  ;   Ferdon  v.  Dickens,  49  Florida.  —  Chaires    v.    Brady,    10 

So.  888  (1909);  Boland  t).  Louisville,  Pla.  133   (1862). 

etc.,  E.  Co.,  106  Ala.  641,  18  South.  Georgia.  —  Kendrick    v.     Central 

9Q    (1894)  ;   Richardson  v.   Stringfel-  R.,  etc.,  Co.,  89  Ga.  782,  15  S.  B.  685 

low,    100    Ala.    416,    14    South.    283  (1892);  Keener  v.  State,  18  Ga.  194, 

(1893);   Gregory  v.  Walker,  38  Ala.  63  Am.  Dec.  269   (1855);  Mealing  v. 

26    (1861);    Thomas   v.    De   GraflFen-  Pace,   14  Ga.   596    (1854);    Berry  v. 

reid,   27  Ala.   651    (1855);   Jones  v.  State,  10  Ga.  511    (1851). 

Hatchett,  14  Ala.  743    (1848).  Illiruiis.  —  West  Skokie  Drainage 

See  also  La  Croix  v.  Malone,  (Ala.  Dist.  v.  Dawson,  243  111.   175,  90  N. 

1908)  47  So.  725.  E.   377    (1909);   McCoy   v.  McAnsh, 

Arkansas.  —  Dickerson  v.  Johnson,  Dwyer  &  Co.,  151  111.  App.  297  (1909) 

24  Ark.  251    (1866).  (conclusion);   O'Shaughnessy  v.  Chi- 

California.  —  Evans  Ditch  Co.  v.  cago  City  Ry.  Co.,  144  111.  App.  174 

Lakeside  Ditch  Co.,  (Cal.  App.  1910)  (1908)  ;  Cleveland  Seed  Co.  v.  Moore, 

108  Pac.  1027.  142  111.  App.  615    (1908);   Nordgren 

8ee  also  Walters  v.  Mitchell,   (Oal.  v.  People,  211  111.  425,  71  N.  B.  1042 

App.  1907)   92  Pac.  315.  (1904);    Chicago   Terminal   Transfer 

Colorado.  —  Saxton   v.    Perry,    47  R.  Co.  v.  O'Donnell,  114  111.  App.  345 

Colo.  263,  107  Pac.  281   (1910).  (1904)    [judgment  affirmed  72  N.  E. 
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premise  that  this  phrase  "  matter  of  opinion  "  fails  to  represent, 
in  itself  considered,  any  very  definite  conception.  As  used  in  the 
law  of  evidence,  the  object  of  its  exclusion  is  to  require  that  the 
reasoning  of  juries  should  not  be  supplanted  by  that  of  witnesses. 
Judge,  jury,  counsel  are  required  to  reason.     Witnesses,  alone  of 


1133];  Brink's  Chicago  City  Express 
Co.  V.  Kinnare,  168  111.  643,  48  N.  E. 
446  (1897);  Evans  v.  Dickey,  117 
111.  291,  7  N.  E.  263  (1886)  ;  Iglehart 
V.  Jernegan,  16  111.  513  (1855). 

Iowa.  —  Speer  v.  Speer,  123  N.  W. 
176  (1909);  Bruggeman  v.  Illinois 
Cent.  R.  Co.,  123  N.  W.  1007  (1909)  ; 
McCormick  Harvesting  Mach.  Co.  v. 
Brower,  88  Iowa  607,  55  N.  W.  537 
(1893);  Roebling's  Sons  Co.  v.  Mer- 
chants' Union  Barb-Wire  Co.,  78  Iowa 
608,  41  N.  W.  569,  43  N.  W.  759 
(1889). 

Kansas.  —  Marshall  v.  Weir  Plow 
Co.,  4  Kan.  App.  615,  45  Pac.  621 
(1896)  ;  Cherokee,  etc..  Coal,  etc.,  Co. 
V.  Dickson,  55  Kan.  62,  39  Pac.  691 
(1895)  ;  Parsons  v.  Lindsay,  26  Kan. 
426  (1881)  ;  Da  Lee  v.  Blackburn,  11 
Kan.  190  (1873). 

Kentucky.  —  American  Ace.  Co.  v. 
Fidler,  35  S.  W.  905,  18  Ky.  L.  Rep. 
161  (1896);  Self  v.  Self,  1  Ky.  L. 
Rep.  356   (1880). 

Louisiana.  —  McConnell  v.  New 
Orleans,  15  La.  Ann.  410  (1860); 
Kraentler  v.  U.  S.  Bank,  11  Rob.  213 
(1845);  Mechanics',  etc.,  Bank  v. 
Walton,  7  Rob.  451  (1844)  ;  Fleming 
V.  Hill,  17  La.  Curry  1  (1841)  ;  Har- 
ris V.  AUnutt,  11-12  La.  Curry  664 
(1835). 

Maryland.  —  MUia,  Indemnity  Co. 
of  Hartford,  Conn.  v.  George  A.  Ful- 
ler Co.,   Ill   M.  D.  321,  73  Atl.  738 

(1909)  [reargument  denied  74  Atl. 
369). 

Massachusetts.  —  Barrie  v.  Quim- 
by,    206   Mass.    259,    92    N.    E.    451 

(1910)  ;  Bobbins  v.  Atkins,  168  Mass. 
45,  46  N.  E.  425  (1897);  McGuerty 
V.  Hale,  161  Mass.  51,  36  N.  E.  682 
(1894);  Barts  V.  Morse,  126  Mass. 
226  (1879). 


Minnesota.  —  Lovejoy  v.  Howe,  55 
Minn.  353,  57  N.  W.  57  (1893)  ;  Low- 
ry  V.  Harris,  12  Minn.  255  (1867); 
Seldon  v.  Bank  of  Commerce,  3  Minn. 
166   (1859). 

Missouri.  —  Ford  v.  St.  Louis,  etc., 
R.  Co.,  63  Mo.  App.  133  (1895); 
Madden  v.  Missouri,  etc.,  R.  Co.,  50 
Mo.  App.  666  (1892);  Hurt  v.  St. 
Louis,  etc.,  R.  Co.,  94  Mo.  255, 
7  S.  W.  1,  4  Am.  St.  Rep.  374 
(1887);  Wetherell  v.  Patterson,  31 
Mo.  458  (1862);  Sparr  v.  Welhnan, 
11  Mo.  230   (1847). 

New  Hampshire.  —  Hoitt  v.  Moul- 
ton,  21  N.  H.  586  (1850). 

New  Jersey.  —  Berckmans  v. 
Berckmans,  16  N.  J.  Eq.  122   (1863). 

New  Mexico.  —  Territory  v.  Clay- 
pool,  71  Pac.  463   (1903). 

New  York.  —  People  v.  Barber,  115 
N.  Y.  475,  22  N.  E.  182  (1889)  ;  Peo- 
ple V.  Sharp,  107  N.  Y.  427,  14  N. 
E.  319,  1  Am.  St.  Rep.  851  (1887)  ; 
Guitermann  l).  Liverpool,  etc..  Mail 
Steamship  Co.,  9  Daly  119  (1879); 
Hollis  V.  Wagar,  1  Lans.  4  (1869). 

North  Carolina.  —  Burwell  v. 
Sneed,  104  N.  C.  118,  10  S.  E.  152 
(1889);  State  v.  Starnes,  94  N.  C. 
973  (1886);  Bailey  v.  Poole,  35  N. 
C.  404   (1852). 

OMo.  —  Pugh  Printing  Co.  v.  Yeat- 
man,  22  Ohio  Cir.  Ct.  584,  12  Ohio 
Cir.  Dec.  477  (1901)  ;  The  Albatross 
V.  Wayne,  16  Ohio  513   (1847). 

Pennsylvania.  —  Manayunk  Bldg. 
Soc.  V.  Holt,  184  Pa.  St.  572,  39  Atl. 
293  (1898)  ;  Given  v.  Albert,  5  Watts 
&  S.  333   (1843). 

South  Carolina.  —  Roberts  v.  Vir- 
ginia-Carolina Chemical  Co.,  84  S.  C. 
283,  66  S.  E.  298  (1909)  ;  Rapley  v. 
Klugh,  40  S.  0.  134,  18  S.  E.  680 
(1893). 
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all  persons  connected  with  the  trial,  are  not  permitted  to  do  so,  ex- 
cept so  far  as  may  be  necessary.  Tacts,  physical  or  pyschological, 
being  the  subject-matter  of  evidence,  this  exclusion  of  the  "  opin- 
ion "  of  witnesses  applies  to  the  use  of  the  reasoning  faculty  con- 


-  Saundera  v.  City,  etc., 
E.  Co.,  89  Tenn.  130,  41  S.  W.  1031 
(1897). 

Texas.  —  Fort  Worth  A  R.  G.  Ey. 
Co.  V.  Conner,  (Civ.  App.  1910)  131 
S.  W.  1135;  Merriman  v.  Blalack, 
(Civ.  App.  1909)  122  S.  W.  403;  In- 
ternational, etc.,  R.  Co.  V.  Armstrong, 
4  Tex.  Civ.  App.  146,  23  S.  W.  236 
(1893)  ;  Schmick  v.  Noel,  72  Tex.  1, 
8  S.  W.  83  (1888)  ;  Houston,  etc.,  E. 
Co.  V.  Smith,  52  Tex.  178  (1879); 
Haynie  v.  Baylor,  18  Tex.  498  (1857). 

Vtah.  —  Ganaway  v.  Salt  Lake 
Dramatic  Assoc,  17  Utah  37,  53  Pac. 
830  (1898);  Saundera  v.  Southern 
Pac.  R.  Co.,  15  Utah  334,  49  Pac.  646 
(1897)  ;  Hamer  v.  Ogden  First  Nat. 
Bank,  9  Utah  215,  33  Pac.  941 
(1893). 

Vermont.  —  Weeks  v.  Lyndon,  34 
Vt.  638  (1880). 

Virginia.  —  Tyler  v.  Sites,  90  Va. 
539,  19  S.  E.  174   (1894). 

Washington.  —  Kirk  v.  Seattle 
Electric  Co.,  108  Pac.  604  (1910); 
Sanpere  v.  Sanpair,  107  Pac.  369 
(1910);  Johnson  v.  Caughren,  104 
Pac.  170   (1909). 

See  also  Sullivan  v.  Seattle  Elec- 
tric Co.,  51  Wash.  71,  97  Pac.  1109 
(1908). 

VPest  Virginia.  —  Scott  &  Wood- 
ruff V.  Hughes,  66  W.  Va.  573,  66  S. 
E.  737   (1909). 

Wisconsin.  —  Veerhusen  v.  Chi- 
cago, etc.,  R.  Co.,  53  Wis.  689,  UN. 
W.  433  (1882);  Luning  v.  State,  2 
Pinn.  215,  1  Chandl.  178,  52  Am. 
Dec.  153    (1849). 

United  States.  —  Chicago,  R.  I.  & 
P.  Ry.  Co.  V.  Hale,  176  Fed.  71,  99 
C.  C.  A.  379  (1910)  ;  Erie  R.  Co.  v. 
Schomer,  171  Fed.  798.  96  C.  C.  A. 
458  (1909)  ;  Hinds  v.  Keith,  57  Fed. 
10,  6  C.  C.  A.  231   (1893). 


i.  —^  Mansell  v.  Clements, 
L.  E.  9  C.  P.  139   (1874). 

Hearsay  is  to  be  distinguished 
from  opinion.  Olds  v.  Powell,  10  Ala. 
393   (1846). 

"A  witness  is  to  state  facts,  not 
inferences,  and  the  court  can  draw 
no  inferences  which  the  facts  as 
proved  do  not  justify."  Berckmans 
V.  Berckmans,  16  N.  J.  Eq.  122 
(1863).  . 

"The  general  rule  is  well  settled 
that  the  province  of  a  witness  is  to 
state  facts,  and  that  of  the  jury  is  to 
draw  conclusions  from  them."  Mu- 
sick  V.  Latrobe,  184  Pa.  St.  375,  39 
Atl.  226  (1898).  See  also  Perry  v. 
Graham,  18  Ala.  822  (1851);  Lar- 
gan  V.  Central  R.  Co.,  40  Cal.  272 
(1870). 

Impeachment.  —  The  existence  cf 
an  opinion  on  the  part  of  a  witness 
may  be  independently  relevant,  e.  g., 
for  the  purpose  of  impeaching  him. 
Ledford  v.  Ledford,  95  Ind.  283 
(1883). 

Psychological  facts  distinguished. 
—  It  is  not  competent  for  a  witness 
to  state  his  opinion  as  a  mere  psycho- 
logical fact.  So  considered,  it  is  ob- 
jectionable from  an  administrative 
point  of  view  as  invading  the  prov- 
ince of  the  jury,  even  where  it  is  pro- 
batively  relevant.  To  other  psycho- 
logical facts,  e.  g.,  mental  condition 
or  state,  the  witness  is  perfectly 
competent  to  testify.  (§§  1741d, 
1741e.)  Where,  however,  he  under- 
takes to  reason  about  the  facts  of 
the  case  he  infringes  the  present  rule. 

"A  fact  known  to  the  witness, 
though  only  from  his  own  conscious- 
ness, and  which  may  be  pertinent  to 
the  issue,  is  admissible,  but  not  when 
to  such  fact  is  added  the  exercise  of 
the    judgment   upon   its    relation   to 
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cerning  them.  "  Matter  of  opinion,"  tlius  relating  to  facts,  is,  as 
has  been  seen,^  separated  from  the  general  class  of  facts  for  the 
purpose  of  indicating,  usually  marking  thereby  for  exclusion  from 
evidence,  an  act  of  reasoning  or  a  fact  in  which  the  element  of  in- 
ference is  unnecessarily  prominent.  The  administrative  value  of 
this  rule  of  exclusion,  as  a  whole,  is  a  matter  of  serious  question. 
Undoubtedly,  the  wisdom  of  the  general  rule  has  many  admirers. 
Thus,  it  has  been  held  that  it  is  to  be  strictly  enforced  and  firmly 
applied  to  all  instances  which  do  not  fall  within  the  scope  of  a 
recognized  exception.^ 

§  1792.    ("Matters  of  Opinion;"  An  ambiguous  Phrase); 

Facts  incapable  of  Verification.  —  The  same  phrase,  "  matter  of 
opinion,"  may  be  so  used  as  to  indicate  not  only  a  fact  which  is 
composed,  in  whole  or  in  large  part,  of  an  act  of  reasoning,  but 
propositions  of  belief,  incapable  of  verification,  religious  views, 
political  principles  and  the  like,  as  to  which  certainty  is  prac- 
tically impossible.  These  are  the  matters  of  endless  debate,  of  ar- 
gument, pure  and  simple.^  All  such  facts  are  excluded,  it  would 
seem,  under  the  rule  in  question.^  The  latter  rejection  is  based, 
however,  upon  an  entirely  different  set  of  considerations  than  the 
former.  Such  "  matters  of  opinion  "  are  not  rejected  merely  be- 
cause it  is  reasoning,  which  the  jury  ought  properly  to  do,  with 
regard  to  the  facts  before  them.  In  case  of  these  debatable  ques- 
tions, the  facts  of  the  trial,  res  gestae  or  probative,  are  in  no  way 
involved.  The  points  raised  are,  as  it  were,  "  moot "  or  academic 
ones.  With  them,  the  practical  operations  of  judicial  evidence 
do  not  concern  themselves. 

other  facts  and  an  opinion  upon  such  fore  the  eyes  of  two  persona  would 

combination  is  expressed."     Schmick  not    be    a.    matter    of    opinion,    nor 

V.  Noel,   72   Tex.    1,   4,   8  S.   W.   83  would  it  be  a  matter  of  opinion  that 

(1888).  twice  two  are  four.     But  when  testi- 

2.  §  42.  mony  is  divided  or  uncertain  the  ex- 

3.  Kiesel  v.  Sun  Ins.  OflBce,  88  Fed.  istence  of  a  fact  may  become  doubt- 
243,  31  C.  C.  A.  515   (1898).  ful  and,  therefore,  a  matter  of  opin- 

§   1792-1.   "  The  essential  idea  of  ion."     Lewis   Authority   in   Matters 

opinion  seems  to  be  that  it  is  a,  mat-  of  Opinion,  c.  1,  §  1,  note, 

ter   about  which   doubt  may  reason-  2.  Whited  v.  Cavin,  (Or.  1909)  105 

ably  exist,  as  to  which  two  persons  Pac.  396  (quantity  of  water  required 

can   without   absurdity  think   differ-  for  irrigation), 
ently.    The  existence  of  an  object  be- 
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§  1793.  ("Matters  of  Opinion");  Irrelevancy  as  true  Ground 
for  Rejection.  —  Like  other  exclusionary  rules  in  the  law  of  evi- 
dence, that  which  undertakes  to  reject  "  opinion  "  may  be  a  mere 
assignment,  as  it  were,  of  irrelevancy.  The  fact  stated  may  be 
perfectly  capable  of  verification.  The  assertion  of  the  witness 
may  be  the  statement  of  such  a  fact.  The  ground  for  rejecting 
the  testimony  is  that  the  witness  is  not  reasoning  as  to  what  he  has 
seen  but  is  guessing  as  to  what  he  has  not  seen.  The  statement 
which  he  makes  is  lacking  in  subjective  relevancy.-'  He  has  no 
adequate  knowledge  on  the  subject.  His  declaration,  therefore, 
is  said  to  be  rejected  as  "  opinion."  ^  In  the  same  way,  when  an 
act  of  reasoning  by  a  witness  as  to  the  existence  of  an  irrelevant 
fact  is  rejected,^  the  ruling  usually  made  by  the  court  is  that  the 
evidence  is  rejected  as  "  opinion."  Such  an  announcement  evi- 
dently fails  to  assign  the  primary  ground  for  exclusion. 

§  1794.  ("Matters  of  Opinion;"  Irrelevancy  as  true  Ground 

tor  Rejection) ;  lack  of  adequate  Knowledge Illustrations  of 

the  method  by  which  irrelevant  testimony,  e.  g.,  that  given  with- 
out adequate  knowledge,  is  solemnly  rejected  as  if  taken  out  of  the 
class  of  "  evidence,"  to  which  it  never  really  belonged,  by  virtue 
of  the  rule  excluding  "  opinion  "  are  extremely  numerous.  As  is 
to  be  observed  shortly,^  such  rulings  are  largely  matters  of  phrase- 

§  1793-1.  §  56.  Evening  Journal  Pub.  Co.,   89  N.  Y. 

2.  Alabama.  —  Atlanta  &  B.  Air  Suppl.  263,  96  App.  Div.  376   (1904) 

Line  Ey.  v.  Wood,  49  So.  426  (1909)  ;  (charge  of  forgery  well  founded). 

Cummins    v.     State,     58     Ala.     387  Ohio.  —  Arcade  Hotel  Co.  v.  Wiatt, 

(1877).  44  Ohio  St.  32,  4  N.  E.  398,  58  Am. 

Maine.  —  Lime  Rock  Bank  v.  Hew-  Rep.  785    (1886). 

ett,   50  Me.   267    (1861);   Palmer  v.  Oklahoma.  —  Wells  v.  State,   (Or. 

Pinkham,  33  Me.  32   (1851).  App.  1911)   113  Pac.  210. 

Maryland.  —  American  Towing  A  Texas.  —  Kansae  Gulf  Short  Line 

Lightering     Co.     v.     Baker- Whiteley  R.  Co.  v.  Scott,  1  Tex.  Civ.  App.  1,  20 

Coal  Co.,  Ill  Md.  504,  75  Atl.  341  S.  W.  725  (1892). 

(1909).  Bee  also  Galveston,  H.  &  S.  A.  Ry. 

Michigan.  —  Reid    v.    Ladue,    66  Co.  v.  Worth,   (Tex.  dv.  App.  1909) 

Mich.  22,  32  N.  W.  916,  11  Am.  St.  116  S.  W.  365. 

Rep.  462  ( 1887 )  ;  Bissell  v.  Starr,  32  Virginia.  —  Tyler  v.  Sites,  90  Va. 

Mich.  297    (1875).  539,  19  S.  E.  174   (1894). 

New  York.  —  Cook  v.   Broekway,  Wisconsin.  —  Wood     v.     Chicago, 

21    Barb.   331    (1856);    Fry  v.   Ben-  etc.,  R.  Co.,  40  Wis.  582  (1876). 

nett,  3  Bosw.  200   (1858)  ;  People  v.  3.  White  V.  Chicago  &  N.  W.  Ry. 

Holfelder,  5  N.  Y.  St.  488   (1887).  Co.,  (Iowa,  1910)  124  N.  W.  309. 

See   also   Carpenter   v.   New   York  §  1794-1.  §  1795. 
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ology.  This  question  of  language,  ought  not,  however,  to  be  con- 
trolling. The  real  consideration  is  as  to  the  actual  state  of  the 
witness'  mind.  Administration  has  the  power  to  go  below  the 
form  into  the  substance,  passing  from  the  letter  which  killeth 
into  the  spirit  which  giveth  life.  The  witness,  indeed,  may  use 
various  forms  of  expressing  himself.  Thus,  may  make  an  offer 
of  an  "  approximation."  ^  He  may  state  his  "  belief,"  ^  or  give 
what  he  "  considers  "  *  to  "be  true.  He  may  tender  to  the  court 
his  "  expectation,"  ®  "  guess  "  ®  or  "  impression."  "^  The  best 
which  he  is  willing  to  submit  to  the  tribunal  may  be  his  "  judg- 


2.  Hopper  v.  Beck,  83  Md.  647,  .14 
Atl.  474    (1896). 

3.  Alalama.  —  Mobile  Furniture 
Commission  Co.  v.  Little,  108  Ala. 
399,  19  South.  443  (1895);  Brewer 
V.  Watson,  71  Ala.  299,  46  Am.  Rep. 
318    (1882). 

Kentucky.  —  Collins  v.  Com.,  25 
S.  W.  743,  15  Ky.  L.  Rep.  691 
(1894). 

Maryland.  —  Salmon  v.  Feinour,  6 
Gill  &  J  60  (1833). 

Massachusetts.  —  Hodges  v.  Hodges, 
2  Cush.  455   (1848). 

New  York.  —  Berg  v.  Parsons,  90 
Hun  267,  35  N.  Y.  Suppl.  780 
(1895). 

Pennsylva/nia.  —  Schrader  v.  Schra- 
der,  14  Atl.  434  (1888). 

Texas.  —  Conde  v.  State,  33  Tex. 
Cr.  10,  24  S.  W.  415  (1893). 

Vermont.  —  Bagley  v.  Mason,  69 
Vt.  175,  37  Atl.  287    (1896). 

Virginia.  —  House  v.  House,  102 
Va.  235,  46  S.  E.  299  (1904). 

4.  Yanke  v.  State,  51  Wis.  464,  8 
N.  W.  276  (1881). 

6.  Hager  v.  National  German- 
American  Bank,  105  Ga.  116,  31  S. 
E.  141   (1897). 

6.  Spurlock  V.  Com.,  20  S.  W.  1095, 
14  Ky.  L.  Rep.  605  (1893)  (reck- 
oned) ;  Johnson  v.  Hovey,  98  Mich. 
343,  57  N.  W.  172  (1894). 

7.  Illinois.  —  Rounds  v.  McCor- 
mick,   11  111.  App.  220   (1882). 

Louisiana.  —  Ingram  v.  Croft,  7 
La.  82   (1834). 


Maine.  —  Humphries  v.  Parker,  52 
Me.  502  (1864)  ;  Lewis  v.  Brown,  41 
Me.  448    (1856). 

Michigan.  —  People  v.  Dowd,  127 
Mich.  140,  86  N.  W.  546  ( 1901 ) . 

Minnesota.  —  Lovejoy  v.  Howe,  55 
Minn.  353,  57  N.  W.  57  (1893)  ;  Sel- 
den  V.  Bank  of  Commerce,  3  Minn. 
166  (1859);  Bank  of  Commerce  v. 
Selden,  1  Minn.  340   (1856). 

New  Bampshire.  —  Kingsbury  v. 
Moses,  45  N.  H.  222   (1864). 

North  Carolina.  —  State  v.  Thorp, 
72  N.  C.  186  (1875)  (best  impres- 
sion) ;  McRae  v.  Morrison,  35  N.  C. 
46    (1851). 

Ohio.  —  Crowell  v.  Western  Re- 
serve Bank,  3  Ohio  St.  406  (1854). 

Pennsylvania.  —  Plymouth  Coal 
Co.  V.  Kommiskey,  116  Pa.  St.  365, 
9  Atl.  646  (1887)  ,  Duvall  v.  Darby, 
38  Pa.  St.  56   (1860). 

Tennessee.  —  Wilson  v.  Smith,  5 
Yerg.  379   (1825). 

Washington.  —  State  v.  Wilson,  9 
Wash.  16,  36  Pac.  967    (1894). 

Texas.  —  Cobb  v.  Bryan,  ( Civ.  App. 
1906)  97  S.  W.  513. 

United  States.  —  7ji  re  De  Got- 
tardi,  114  Fed.  328  (1902);  Pilcher 
V.  U.  S.,  113  Fed.  248,  51  C.  C.  A. 
205   (1902). 

Any  serious  cUim  to  actual  mem- 
ory will  suffice  to  admit  the  evidence. 
Franklin  «.  Macon,  12  Ga.  257 
(1852). 
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ment,"  *  or  a  "  supposition."  ®  In  all  such  cases,  the  evidence  is 
to  be  rejected  on  account  of  the  lack  of  subjective  qualifications 
on  the  part  of  the  witness.  He  is  not  entitled  to  testify  as  to 
what  he  "  thought,"  ^^  if  thinking  on  the  matter  is  all  that  he  has 
done.** 


§  1796.  ("  Matters  of  Opinion; "  Irrelevancy  as  true  Ground 
for  Rejection;  Lack  of  adequate  Knowledge) ;  Uodesty  of  Claim 
to  be  distinguished.  —  That  a  witness  uses  language  in  giving  his 
testimony  which  would  be  appropriate  to  the  statement  of  an  in- 


8.  Huntsville  Belt  Line,  etc.,  R.  Co. 
V.  Corpening,  97  Ala.  681,  12  South. 
295   (1892). 

9.  Alahama.  —  Hall  v.  State,  40 
Ala.  698  (1867)  ;  Ward  v.  Reynolds, 
32  Ala.  384    (1858). 

Georgia.  —  Holland  v.  McRae  Oil 
A  Fertilizer  Co.,  68  S.  E.  555  (1910). 

Illinois.  —  Menifee  v.  Higgins,  57 
111.  50   (1870). 

Iowa.  —  State  v.  King,  22  Iowa  1, 
96  N.  W.  712  (1903)  ;  Orr  v.  Cedar 
Rapids,  etc.,  R.  Co.,  94  Iowa  423,  62 
N.  W.  851   (1895). 

Mississippi.  —  Cumberland  Tele- 
phone, etc.,  Co.  V.  Odeneal,  26  South. 
966   (1899)    ("naturally  suppose"). 

Tfew  Hampshire.  —  Hoitt  V.  Moul- 
ton,  21  N.  H.  586  (1850). 

New  York.  —  Weber  v.  Kingsland, 
8  Bosw.  415   (1861). 

Texas.  —  Houston  &  T.  0.  E.  Co. 
V.  Patrick,  (Civ.  App.  1908)  109  S. 
W.    1097. 

Independent  relevancy.  —  Should 
the  fact  of  the  existence  of  a  suppo- 
sition be  relevant,  regardless  of  its 
truth  or  falsity,  it  must  be  received 
as  a  matter  of  course.  Irish-Ameri- 
can Bank  v.  Ludlum,  49  Minn.  255, 
51  N.  W.  1047    (1892). 

10.  Idaho.  —  Territory  v.  McKern, 
3  Idaho  15,  26  Pac.  123   (1891). 

Illinois.  —  Sterling  Bridge  Co.  v. 
Pearl,  80  111.  251    (1875). 

Indiana.  —  Ohio,  etc.,  R.  Co.  v. 
Stein,  140  Ind.  61,  39  N.  E.  246 
(1894). 

Vol.  111  —  151 


Iowa.  —  Roziene  v.  Ball,  51  Iowa 
328,  1  N.  W.  668  (1879). 

Kansas.  —  State  v.  Nolan,  48  Kan. 
723,  29  Pac.  568,  30  Pac.  486  (1892). 

Kentucky.  —  Collins  v.  Com.,  25  S. 
W.  743,  15  Ky.  L.  Rep.  691   (1894). 

Maine.  —  Humphries  v.  Parker,  52 
Me.  502  (1864). 

Massachusetts.  —  Lund  v.  Tyngs- 
borough,  9  Cush  361   (1851). 

Michigan.  — ■  Haney  v.  Village  of 
Pickney,  155  Mich.  656,  119  N.  W. 
1099,  15  Detroit  Leg.  N.  1130  (1909). 

Pennsylvania.  —  Barre  v.  Reading 
City  Pass.  R.  Co.,  155  Pa.  St.  170,  26 
Atl.  99   (1893). 

Texas.  —  McClure  v.  State,  (Cr. 
App.  1899)  53  S.  W.  Ill;  McFarlane 
V.  Howell,  16  Tex.  Civ.  App.  246,  43 
S.  W.  315  (1897)  ;  Harrison  v.  State, 
(Cr.  App.  1894)   25  S.  W.  284. 

Virginia.  —  Goldman  v.  Com.,  100 
Va.  865,  42  S.  E.  923  (1902). 

11.  Strength  of  mental  certainty. 
—  It  would  seem  but  reasonable  that, 
in  the  same  way  that  a  witness  may 
show  such  subjective  disqualifications 
as  cause  the  objection  of  the  state- 
ment as  "  mere  matter  of  opinion,'' 
he  should  equally  well  be  at  liberty 
to  enforce  the  credibility  of  what  he 
says  by  some  assertion  as  to  the  pos- 
itiveness  of  his  belief  in  the  truth  of 
what  he  says.  This  he  may  do.  State 
V.  Duncan,  116  Mo.  288,  22  S.  W.  699 
(1893);  MSssouri,  etc.,  R.  Co.  v. 
Sledge,  (Tex.  Civ.  App.  1895)  30  S. 
W.  1102. 
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ference  or  to  indicate  lack  of  adequate  knowledge  should  by  no 
means  be  regarded  as  fatal  to  tbe  reception  of  his  evidence.  A 
witness  may  be  modest.  He  may  be  cautious  and  desirous  of 
understating  rather  than  overstating  the  strength  of  his  con- 
viction. He  may  even  be  in  the  habit  of  using  a  weak  word 
where  a  strong  one  might  answer  his  purpose  better.  All  this 
and  many  similar  facts  may  be  entirely  consistent  with  a  high 
degree  of  probative  value  in  the  testimony  of  a  witness.  The 
true  test  is  whether  he  actually  knows  enough  to  make  his  testi- 
mony such  that  the  jury  might  reasonably  act  upon  it.  If  he  does, 
it  will  be  received  although  he  couches  his  utterance  in  the  precise 
language  which  has  just  been  seen^  to  warrant  its  rejection.^ 
Thus,  a  witness  may  properly  testify  as  to  what  he  "  believes,"  ^ 
as  to  that  which  is  the  "  best  of  his  judgment,"  *  or  what  he  "  con- 
siders "  to  be  true.^  His  evidence  may  be  none  the  less  valuable 
because  he  is  willing  to  tell  only  what  he  "  expects,"  ®  "  guesses  "  '' 
or  "  has  an  impression  "  ®  that  such  is  the  fact.     It  may  be  suffi- 


§  1795-1.  §  1794. 

2.  Stone  v.  Com.,  181  Mass.  438,  63 
N.  E.  1074  (1902)  (prophecy); 
Hunter  v.  Helsley,  98  Mo.  App.  616, 
73  S.  W.  719  (1903);  Hallahan  v. 
New  York,  etc.,  R.  Co.,  102  N.  Y.  194, 
6  N.  E.  287  (1886);  Harpending  v. 
Shoemaker,  37  Barb.  (N.  Y.  1860) 
270;  Gilliand  v.  Board  of  Education 
and  School  Committee  of  Buncombe 
County,  (N.  C.  1906)  54  S.  B.  413. 

3.  Alabama.  —  Elliott  v.  Dyche,  80 
Ala.  376  (1885);  Turner  v.  McPee, 
61  Ala.  468  (1878)  ;  Head  v.  Shaver, 
9  Ala.  791   (1846). 

California.  —  Pottkamp  v.  Buss,  46 
Pac.  169   (1896). 

Kentucky.  —  Gentry  v.  McMinnis, 
3  Dana  382  (1835). 

Massachusetts.  —  Griffin  v.  Brown, 
2  Pick.  304  (1824). 

'North  Carolina.  —  State  v.  Free- 
man, 72  N.  C.  521   (1875). 

Texas.  —  Terrell  v.  Russell,  16  Tex. 
Civ.  App.  573,  42  S.  W.  129   (1897). 

Vnited  States.  —  Wilson  v.  Mc- 
Clean,  30  Fed.  Cas.  No.  17,819,  1 
Cranch  C.  C.  465  (1876);  Columbia 
Bank  v.  McKenny,  2  Fed.  Cas.  No. 
874,  3  Cranch  C.  C.  361  (1828). 


The  reasons  for  the  belief  may  be 
equally  competent.  Thomas  v.  State, 
27  6a.  287  (1858)  ;  State  v.  Reitz,  83 
N.  C.  634  (1880)    (tracks). 

4.  D.  P.  Haynes  &  Bros.  v.  W.  0. 
Gray  &  Co.,  (Ala.  1905)  41  So.  615; 
Alabama  Great  Southern  R.  Co.  v. 
Hill,  93  Ala.  514,  9  South.  722,  30 
Am.  St.  Rep.  65  (1890). 

5.  Alabama.  —  Ward  v.  Reynolds, 
32  Ala.  384   (1858). 

California.  —  Prior  v.  Diggs,  31 
Pac.    155    (1892). 

Iowa.  —  Richards  v.  Knight,  78 
Iowa  69,  42  N.  W.  584,  4  L.  R.  A. 
453   (1889). 

Kentucky.  —  Com.  V.  Thompson,  3 
Dana  301    (1835). 

Michigan.  —  De  Graw  v.  Emory, 
113  Mich.  672,  72  N.  W.  4  (1897). 

Texas.  —  Galveston,  etc.,  R.  Co.  v. 
Parrish,  (Civ.  App.  1897)  43  S.  W. 
536. 

6.  Hunter  v.  Helsley,  98  Mo.  App. 
616,  73  S.  W.  719  (1903). 

7.  Hunter  v.  Helsley,  98  Mo.  App. 
616,  73  S.  W.  719  (1903). 

8.  Harris  v.  Fitzgerald,  75  Conn. 
72,   52  Atl.   315    (1902);   Leland  ». 
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cient  for  all  judicial  purposes  if  the  witness  testifies  that  he  "  has 
an  opinion,"  ^  or  "  judges  "  ^^  the  fact  to  be  as  he  states  it.  A 
cautious  witness  may  be  credited  although  his  only  statement  is 
that  he  "  should  say  "  ^^  certain  things,  are  true.  Judicial  re- 
laxation may  even  go  further.  A  person  may  be  permitted  to 
testify  although  he  merely  "  supposes,"  ^^  "  thinks  "  ^*  or  "  under- 
stands "  ^*  that  his  testimony  represents  the  truth.  He  may  be 
received  to  testify  although  he  is  unwilling  to  swear  positively  to 
the  actual  truth  of  what  he  says.^°  His  "  best  recollection  "  may 
be  all-sufficient.-^^ 


§  1796.  ("Matters  of  Opinion");  True  Grotmd  for  Exclusion. 

—  As  stated  elsewhere,-'  the  real  administrative  consideration  to 
which  the  power  of  the  court  is  directed  in  dealing  with  so  called 


Chamberlin,    (Tex.   Civ.   App.    1909) 
120  S.  W.  1040. 

9.  Hallahan  v.  Ne-w  York,  etc.,  R. 
Co.,  102  N.  Y.  194,  6  N.  E.  287 
(1886). 

10.  Campbell  v.  New  York  Fidelity, 
etc.,  Co.,  109  Ky.  661,  60  S.  W.  492, 
22  Ky.  L.  Rep.  1295  (1901);  People 
V.  Eastwood,  14  N.  Y.  562  (1856); 
Herrick  v.  Town  of  Holland,  83  Vt. 
502,  77  Atl.  6   (1910). 

11.  White  V.  Van  Horn,  159  U.  S. 
3,  15  S.  Ct.  1027,  40  L.  ed.  55  (1894). 

12.  State  V.  Porter,  34  Iowa  131 
(1871). 

13.  Alabama.  —  Bragan  v.  Birm- 
ingham Ry.,  Light  &  Power  Co.,  51 
So.  30   (1909). 

California.  —  Prior  v.  Diggs,  31 
Pac.  155  (1892). 

Connecticut.  —  Harris  v.  Fitzger- 
ald, 75  Conn.  72,  52  Atl.  315  (1902)  ; 
Clinton  v.  Howard,  42  Conn.  294 
(1875). 

Georgia.  —  Doe  v.  Biggera,  6  Ga. 
188    (1848). 

Iowa.  —  Kirsher  v.  Kirsher,  120 
Iowa  337,  94  N.  W.  846  (1903)  State 
V.  Porter,  34  Iowa  131    (1871). 

New  Hampshire.  —  Willis  v.  Quim- 
by,  31  N.  H.  485  (1855);  Hoitt  v. 
Moulton,  21  N.  H.  586   (1850). 

New  York.  —  Voisin  v.  Commer- 


cial Mut.  Ins.  Co.,  60  N.  Y.  App.  Div. 
139,  70  N.  Y.  Suppl.  147  (1901); 
Blake  v.  People,  73  N.  Y.  586  (1878)  ; 
Snell  V.  Moses,  1  Johns.  96  (1806). 

South  Dakota.  —  La  Rue  v.  St. 
Anthony,  etc..  Elevator  Co.,  95  N.  W. 
292    (1903). 

Texas.  —  Texas,  etc.,  R.  Co.  v. 
Crockett,  27  Tex.  Civ.  App.  463,  66 
S.  W.  114  (1901)  ;  Galveston,  etc.,  R. 
Co.  V.  Parrish,  (Civ.  App.  1897)  40 
S.  W.  191;  Hewett  v.  Currier,  63 
Wis.  386,  23  N.  W.  884  (1885). 

The  ordinary  presumption  is  that 
a  witness  who  uses  the  expression  "  I 
think "  means  that  his  observation 
is  indistinct  or  his  recollection  uncer- 
tain regarding  the  matter  testified  to, 
rather  than  that  he  is  without  per- 
sonal information  on  the  subject. 
Losey  v.  Atchison,  T.  &  S.  F.  Ry.  Co., 
84  Kan.  224,  114  Pac.  198  (1911). 

14.  Lockett  V.  Mims,  27  Ga.  207 
(1858);  Printup  v.  Mitchell,  17  Ga. 
558,  63  Am.  Dec.  258   (1854). 

On  the  other  hand,  the  evidence 
has  been  rejected.  Henderson  v. 
Brunson,  (Ala.  1904)  37  So.  549. 

15.  Lewis  V.  Freeman,  17  Me.  260 
(1840). 

16.  Jockers  v.  Borgman,  29  Kan. 
109,  44  Am.  Rep.  625   (1883). 

§  1796-1.  §  1807. 
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"  matters  of  opinion  "  is  the  necessity  for  preserving  to  the  parties 
the  substantive  right  to  a  jury  trial.^  The  positive  law,  in  a  very 
emphatic  and  sweeping  way,  has  established  the  inviolable  right 
to  such  a  trial.*  That  right  it  is  the  duty  of  the  court  to  protect. 
The  fact  that  the  reasoning  of  particular  witnesses  might  be  more 
accurate  and  sound  than  that  of  the  average  jury  is,  in  contempla- 
tion of  law,  a  matter  of  no  consequence.  The  substantive  law  has 
determined,  in  the  most  unequivocal  manner,  that  the  reasoning 
by  which  the  rights  of  the  parties  are  to  be  decided  is  that  of  the 
jury  chosen  according  to  the  forms  of  law.  Either  party,  there- 
fore, is  entitled  to  insist  that  this  right  be  preserved  to  him,  as  far 
as  possible.  To  the  extent  that  he  may,  the  judge  will  yield  al- 
most automatically,  to  the  force  of  such  a  suggestion.  His  admin- 
istrative instinct  has  been  long  cultivated  to  that  effect. 

§  1797.  Inference  by  Witnesses.  —  It  is  evident  that,  in  order 
for  the  reasoning  of  the  jury  to  contribute  the  vital  atmosphere  in 
which  alone  the  discovery  of  truth  is  possible,  certain  capacities 
on  their  part  should  exist.  The  proposition  before  them  being 
one  of  fact,  as  to  the  reality,  actual  existence,  of  things,  it  is  es- 
sential, if  their  reasoning  is  to  be  effective  that  they  should  be  able 
both  to  comprehend  and  to  judge.  It  is  this  reasoning,  and  this 
alone,  upon  which  the  parties  are  entitled  to  insist.  Wherever, 
and  to  the  extent  that,  the  conditions  under  which  this  reasoning 
is  possible  are  absent,  the  proponent  of  the  inference  of  witnesses 
is  no  longer  able  to  prove  his  case  and  is  entitled  to  insist  upon 
some  secondary  means  of  doing  so,  the  primary  having  failed. 

What  these  requirements  for  sound  reasoning  on  the  part  of  a 
jury  are,  is  obvious  upon  the  surface.  They  must  be  able  to  un- 
derstand, intelligently,  rationally,  the  general  proposition  which 
constitutes  the  major  premise.  They  must  be  able  to  comprehend, 
in  its  entirety  and  its  various  relevant  relations  to  the  world  of 

2.  §  412.  biased."    Hames  v.  Brownlee,  63  Ala. 

Hames   v.    Brownlee,   63   Ala.   277  277,  278  (1879). 
(1879);    Robertson   v.   Stark,    15   N.  The   inferences   to   be   drawn   from 

H.  109   (1844).  the  facts  are  to  be  settled  by  the  jury 

"  The   verdict    should    express    the  and  not  by  the  witnesses.     Hurley  & 

jury's    own    independent    conclusion  Eoss  f.  Oliver,  (Ark.  1909)  121  S.  W. 

from  the  facts  and  circumstances  in  920. 

evidence,  and  not  be  the  echo  of  the  3.  State  v.  Hull,  45  W.  Va.  767,  32 

opinions  of  witnesses,  perhaps  not  un-  S.  E.  240  (1899). 


2405  Eight  to  the  Use  of  Eeason.         §§  1798,  1799 

nature,  the  fact  stated  as  the  minor  premise.  Finally,  it  is  es- 
sential that  the  jury  should  so  far  understand  the  relations  be- 
tween the  major  and  minor  premise,  the  uniformities  which  raise 
the  inference,  that  what  is  asserted  in  the  major  premise  is  true 
of  the  minor,  as  to  enable  them  to  draw  a  rational  conclusion  help- 
ful in  the  discovery  of  truth.  In  other  words,  what  is  necessary, 
on  the  part  of  the  jury,  is  a  certain  combination  of  hnowledge  and 
mental  faculty  or  power  of  correct  judgment.  Failure  in  any 
part  of  this  essential  equipment  rationally  bases  a  claim  that  the 
reasoning  of  a  jury  must  be  reinforced  by  that  of  others.  The 
proponent  cannot  prove  his  case  except  by  placing  it  before  the 
jury  in  such  a  form  that  they  can  understand  it, 

§  1798.  Reasoning  a  vital  Atmosphere It  is  not  difficult  to  see 

why  the  necessity  of  admitting  opinion  evidence  is  imperative. 
Under  the  modern  system  of  judicial  administration,  the  vital 
atmosphere,  in  which  alone  the  appropriate  functions  of  all 
branches  of  the  court  can  satisfactorily  be  discharged,  is  the  use 
of  sound  reasoning.  However  much  such  reasoning  may  be  syn- 
copated in  popular  treatment  it  seems  to  be  clear  that  the  use  of 
the  syllogism  still  bulks  largely  in  the  effective  use  of  evidence. 
A  general  proposition  of  experience,  itself  reached,  as  a  rule,  by  a 
prior  series  of  inductions,*  serves  as  a  major  premise.^  The  prov- 
ing quality  of  the  syllogism  has  been  found  to  depend  upon  the 
probable  nature  of  the  general  proposition,  a  probability  based 
ultimately,  upon  the  observed  uniformity  of  nature.®  A  fact  in 
evidence,  factum  probans  so  called,*  is  taken  as  a  minor  premise.** 
The  conclusion,  factum  probandum,  so  called,®  is  reached  by  com- 
bining the  two  premises,  in  a  semi-mechanical  way,  the  true  infer- 
ence or  real  deduction  consisting  in  the  inference  that  the  fact 
stated  in  the  minor  premise  is  one  of  a  class  to  which  the  general 
proposition  of  the  major  premise  actually  applies. 

§  1799.  Use  of  Reason  a  matter  of  Right Such  is  the  basis 

upon  which  a  proponent  of  an  act  of  reasoning  by  a  witness  ad- 
vances his  claim  to  have  it  received  into  evidence.  He  has,  as  a 
litigant,  not  only  the  substance  right  to  prove  his  case  ^  but  also  a 

§  1798-1.  §  1730.  5.  §  1728a. 

2.  §  1728a.  6.  §  51. 

3.  §  3150.  §  1799-1.  §§  334  et  seq. 

4.  S  SI. 
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substantive  right  to  the  use  of  reason.^  Combining  these  two 
rights,  a  litigant  is  justly  entitled  to  insist  that  he  should  be  able 
to  place  the  facts  of  his  contention  before  a  tribunal  fitted  to  rea- 
son about  them  in  a  rational  manner.  If  the  tribunal  selected  by 
the  law,  the  jury,  are  unable  to  reason  concerning  the  facts  in 
their  primary  form,^  one  of  two  things  must  be  done  in  order  to 
protect  the  proponent  in  his  rights.  (1)  The  jury  may  be  so 
taught  upon  the  subject-matter  involved  in  the  inquiry  as  to  en- 
able them  to  dispose  of  it  in  a  rational  manner  at  the  end  of  the 
instruction.*  Practically,  this  is  what  the  law  undertakes  to  do 
for  the  purpose  of  enabling  the  jury  to  apply  the  rule  of  law  to 
the  constituent  facts  of  a  case.  The  presiding  judge  is  required 
to  so  instruct  an  untrained  body  of  men  previously  unable  to  rea- 
son on  the  subject  as  to  how  they  may  rationally  dispose  of  a  novel 
subject-matter.  In  ordinary  cases,  this  sort  of  temporary  instruc- 
tion would  be  found  unsatisfactory  if  not  impossible.  To  convey 
to  a  casual  tribunal  the  terms  of  a  highly  specialized  science  or 
art  may,  perhaps,  be  done  within  the  narrow  limits  of  a  trial  at 
law.  To  enable  such  a  body  to  reason  concerning  a  proposition 
involved  in  it,  of  sufficient  intricacy  to  be  made  the  subject  of  liti- 
gation, is  usually  the  work  of  years.  (2)  The  proponent  may  pre- 
pare the  facts  for  the  reasoning  faculty  of  the  jury  in  a  secondary 
form,  viz.,  the  effect  which  they  have  produced  upon  the  mind 
capable,  by  training  or  experience,  of  reaching  a  rational  conclu- 
sion with  regard  to  them.  Almost  of  necessity,  the  second  expe- 
dient, the  reasoning  of  witnesses  with  regard  to  the  facts,  is 
adopted  in  most  cases.  Where,  as  it  were,  the  mental  digestion 
of  the  jury  is  unable  to  assimilate  the  facts  in  their  primary  form, 
the  latter  predigested  by  the  operations  of  another  mind  is  offered 
as  a  substitute. 

§  1800.    The  Position  of  the  Witness Having  thus  briefly 

stated  the  general  relations  between  the  reasoning  of  witnesses 

2.  §§  385  et  seq.  ters  of  fact.    Thus,  it  is  operative  at 

3.  The  rule  that  facts  themselves  the  stage  of  voir  dire.  Shepard  v. 
are  primary  and  that  the  reasoning  Pratt,  16  Kan.  209  (1876).  Where 
of  witnesses  about  them  is  a  second-  the  judge  is  sitting  as  a  jury  the  rule 
ary  grade  of  evidence  applies  not  only  is  the  same.  Lazarus  v.  Metropolitan 
where  a  jury  is  employed  but,  equally  El.  R.  Co.,  69  Hun  (N.  Y.  1893)  190 
well,  wherein  cases  in  which  the  judge  23  N.  Y.  Suppl.  515. 

acts   for   the  determination  of   mat  4.  ^  1816. 
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and  that  of  the  jury,  it  may  be  advisable  to  consider,  as  a  sort  of 
base-line  from  which  the  judge  will  exercise  his  administrative 
powers  in  this  regard,  the  normal  position  of  a  witness.  Even 
down  to  the  present  time,  it  is  that  portrayed  in  the  Year  Books. 
He  must  be  oyant  et  voyant,  he  who  hears  and  sees.''  His  func- 
tion, is,  par  excellence,  that  of  observation.  The  tribunal  is  to 
hear  through  his  ears,  see  through  his  eyes.  He  may  merely  state 
the  facts  and  let  the  jury  draw  the  conclusion.^  His  office  is  that 
of  a  purveyor  of  raw  material  to  the  reasoning  faculty.  To  be- 
come ideally  perfect,  he  should  merely  transmit  without  distorting 
or  adding  in  the  least.  The  more  mechanical  the  nature  of  his 
transmission,  the  more  closely  it  resembles  the  repetition  of  sounds 
by  a  phonograph  or  the  re-presentation  of  sights  by  a  photograph, 
the  more  completely  his  function  is  discharged.  Unfortunately, 
from  the  standpoint  of  the  law,  no  witness  can  transmit  his  im- 
pressions in  this,  or  in  any  similar,  way. 

§  1801.  Entire  Elimination  of  Inference  impossible.  —  The  im- 
pression which  first  arises  to  the  mind  upon  hearing  the  ideal 
position  of  the  witness  thus  stated  is  a  conviction  of  the  impos- 
sibility for  any  one  to  satisfy  such  requirements.  If  insisted 
upon,  no  one  could  testify.  The  statement  of  the  simplest  fact 
embodies  an  element  of  inference.  The  most  instant  intuitive 
recognition  of  a  familiar  object  necessarily  connotes  an  act  of  rea- 
soning. Observation,  undoubtedly,  presents  to  the  mind  certain 
sense-impressions  by  the  aid  of  the  faculty  analogous  to  but  con- 
veniently distinguished  from  that  of  inference  or  reasoning,  viz., 
intuition.'     So  instantly  and  intuitively  that  the  mind  is  seldom 

§  1800-1.  §  486.  observed.     An  opinion  formed  by  a 

2.  Tennessee  Coal,  Iron  &  R.  Co.  v.  witness  has  been  said  not  to  be  evi- 

Kelly,  (Ala.  1909)  50  So.  1008;  Par-  dence.     Muni    Souar   v.   Emperor,   2 

kin  V.  Grayson-Owen  Co.,  (Cal.  1909)  India  Criminal  Law  Journal  &  Crim. 

106  Pac.  210;  Atlantic  Coast  Line  R.  Law  Journal  176  (1904). 

Co.  V.  Caple's  Adm'x,  110  Va.  514,  66  Separability  of  fact  and  reasoning. 

S.  E.  855   (1910);  Pantages  v.  Seat-  —  Where     statements    of    fact    are 

tie   Electric  Co.,    (Wash.   1909)    104  blended  with  expressions  of  reasoning, 

Pac.  629    (competency  of  automobile  the   former   will   not   be   rejected   if 

driver).  separable    from   the    reasoning   upon 

See    also    Perdue    v.    State,     (6a.  which  they  are  based.    Tilden  v.  Gor- 

1910)   69  S.  E.  184.  don   &   Co.,    (Wash.    1904)    74   Pac. 

A  witness  is  bound  to  state  what  1016. 

he  saw  and  not  what  he  thought,  the  §  1801-1.  §  1726. 
evidence  being  confined  to  the  facts 
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conscious  of  the  process  these  sense-impressions  are  seized  by  the 
reasoning  powers  and  the  mind  becomes  aware  of  the  concept 
rather  than  a  mere  perception.^  It  may  be  surmised  with  much 
probability  that  at  the  outset  of  the  mind's  career  among  its 
earthly  surroundings  individual  sense-impressions  to  which  no 
element  of  inference  attaches,  come  to  it  Memory,  however, 
fails  to  recall  such  episodes  and  the  dawn  of  self-consciousness 
usually  occurs  at  a  period  when  these  original  sense-perceptions 
Lave  become  so  overlaid  by  inference  or  experiment  that  the  re- 
action of  each  upon  the  other  can  no  longer  be  distinguished.  In 
short,  the  admonition  customarily  given  to  a  witness  by  counsel 
or  from  the  bench,  to  tell  what  he  saw,  not  what  he  thinks  he  saw, 
represents  a  feat  practically  impossible  of  accomplishment. 

§  1802.  Involution  of  Reasoning;  (1)  Inference.  —  While  the 
entire  elimination  of  inference  is  impossible,  something  may  fairly 
be  said  as  to  the  relative  proportions  which  observation  and  infer- 
ence bear  to  each  other  in  certain  general  classes  of  mental  result. 
However  distinct  these  classes  may  be  from  each  other  in  broad 
outline,  they  present  the  ordinary  difB.culties  inherent  in  a  situ- 
ation where  one  class  shades  into  another  by  almost  imperceptible 
gradations.  A  distinct  line  is  frequently  difficult  to  draw.  Nor 
can  it  be  told  with  even  approximate  certainty  as  to  how  far  the 
"  state  of  the  case  "  ^  or  other  administrative  considerations  may 
influence  a  court  in  making  rulings  even  on  a  precisely  similar  set 
of  facts.  It  may  be  observed,  moreover,  that  any  attempt  at  class- 
ification between  the  different  operations  of  the  human  mind  or 
the  results  in  which  they  are  manifested  must  be,  in  a  large  de- 
gree, arbitrary.  Taking,  however,  the  viewpoint  of  administra- 
tion, bearing  in  mind  the  consideration  above  suggested,^  that  in 
proportion  as  the  element  of  reasoning  as  compared  with  that  of 
observation  is  present  in  a  given  mental  manifestation  it  is  re- 

2.  People  V.  Nunley,  142  Cal.  105,  The  rule  excluding  mere  conclusions 

441,     75     Pac.     676     (1904)      (moss  should  not  be  carried  to  an  extreme, 

stains).  since  every  statement  of  fact  is,   in 

Evidence,   in   a  legal   sense,  is  ex-  a  sense  a  conclusion  from  the  witness' 

ternal,  being  brought  into  the  mind,  impressions.       Moyers     v.     Fogarty, 

through   the    senses,    by    the   mental  (Iowa,  1909)   119  N.  W.  159. 

faculty  of  perception,   and  appropri-  §  1802-1.  §  1742. 

ated  by  the  faculty  of  reason.    Taylor  2.  §  1796. 
V.   McClintock,    (Ark.    1908)    112   S. 
W.  405. 
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garded  as  obnoxious  to  the  rule  excluding  opinion  evidence,  it 
"would  seem  convenient  to  divide  the  acts  of  reasoning  by  vritnesses 
as  they  come  before  the  tribunal  according  to  the  proportion  which 
reasoning  bears  to  observation.  So  regarded,  these  mental  acts  or 
processes  may  be  treated  as  consisting  of  (1)  Inference,  (2)  Con- 
clusion, and,  (3)  Judgment. 

Inference.  —  In  the  first  of  these  classes,  that  of  Inference,  the 
element  of  observation  is  at  its  maximum.  The  observation  is 
specific  and  relates  to  the  facts  of  the  case.  The  witness  is  an  ob- 
server and  his  inference  attaches  to  the  effect  of  the  impressions 
which  have  come  to  his  consciousness  from  what  he  has  seen  or 
otherwise  perceived.  Speaking  generally,  the  observation  will  be 
spoken  of  as  ordinary  *  where  it  is  in  relation  to  the  every-day 
affairs  of  life,  common  knowledge*  which  every  one  may  have, 
and  skilled  ®  when  made  within  the  domain  of  an  art,  science  or 
trade  by  one  proficient  in  it.  According  as  the  element  of  infer- 
ence or  reasoning  is  in  greater  or  less  proportion  the  inference  is 
spoken  of  as  intuitive  or  reasoned. 

An  intuitive  or  instinctive  inference  is  one  where  the  reasoning 
of  the  mind  is  a  spontaneous,  semi-automatic  mental  reflex  upon 
the  sense-impressions  created  by  the  perception  of  a  familiar 
object. 

A  reasoned  inference  is  one  in  which,  as  compared  to  the  in- 
tuitive, the  proportion  of  reasoning  is  increased.  The  phenomena 
do  not  instantly  suggest  the  source  and  nature  of  the  impressions. 
A  chain  of  reasoning,  more  or  less  complicated,  intervenes  between 
the  phenomena  and  the  "  making  up,"  as  it  were,  of  the  mind.  A 
theory,*  simple,  perhaps;  but  still,  a  theory.  The  mind  is  con- 
scious of  a  distinct  step,  although,  it  may  be,  a  short  one. 

§  180Z.  Involution   of   Reasoning);    (2)    Conclusion Still 

further  involving  the  element  of  reasoning,  as  compared  to  the 
element  of  observation,  is  the  class  of  mental  operation  or  result 
to  which  the  term  Conclusion  has  been  applied.  As  in  Inference, 
both  observation  and  reasoning  are  present.  The  proportion, 
however,  of  the  two,  is  reversed.  In  Inference,  we  have  observa- 
tion with  incidental  reasoning.  In  Conclusion,  is  to  be  found 
reasoning  with  incidental  observation.     In  close  cases,  the  line 

8.  §  1837.  5.  §§  1947  et  seq. 

4.  5§  691  et  seq.  6.  §  1740a. 
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between  Inference  and  Conclusion,  as  we  have  used  the  terms 
seems  one  difficult  to  draw.  The  fact  is  not  unnatural  in  view  of 
the  circumstance  that  the  dilBFerence  is  one  largely  of  degree.  In 
the  case  of  Conclusion,  the  element  of  specific  observation,  percep- 
tion of  the  facts  of  the  case,  is  never  entirely  lacking,  although  it 
may  be  withdrawn  almost  to  the  vanishing  point.  In  any  case, 
direct  specific  observation  of  the  phenomena  is  blended  with  much 
else,  the  results  of  past  observation,  general  knowledge,  informa- 
tion furnished  by  others,  and  the  like.  Instant  recognition  of  a 
book,  dog,  one's  house,  familiar  friend,  etc.,  would  be,  under  such 
a  definition,  an  intuitive  inference.  That  A.,  a  neighboring 
tradesman,  was  in  failing  health  or  on  the  verge  of  bankruptcy, 
might  properly  be  treated  as  a  Conclusion.  Much  of  the  result  of 
past  observation  may  have  been  lost  from  memory.*  More  recent 
observation  is  drawn,  perhaps  unconsciously,  to  the  support  of  a 
previously  formed  hypothesis  which  itself  rests  upon  the  basis  of  a 
mass  of  now  forgotten  individual  inferences  remaining  with  us 
only  in  the  form  of  their  effect 

Unascertained  facts.  —  A  marked  administrative  infirmity 
attendant  upon  the  use  of  conclusions  is  that  the  act  of  reasoning 
is  thus  seen  to  be  based,  in  a  greater  or  less  degree,  upon  the 
existence  of  facts,  not  verified  and  frequently  unascertained.^ 

§  1804.  (Involution  of  Reasoning);  (3)  Judgment A  dis- 
tinct administrative  change  marks  the  step  from  Conclusion  to 
Judgment.  The  element  of  observation  has  entirely  disappeared. 
Nothing  remains  but  an  act  of  pure  reasoning.  Facts,  assumed 
to  be  true,  are  placed  before  the  intellect  of  a  suitably  equipped 
witness  and  the  results  given  to  the  jury.  The  assumption  of  fact 
upon  the  basis  of  which  the  witness  reaches  his  mental  result  is 

§  1803-1.  "There   is   one   class   of  tion  as  our  opportunities  for  obser- 

cases  in  particular,  which  may  be  re-  vation  are  multiplied,  our  judgment 

ferred  to  as  illustrating  our  habit  of  is  likely  to  be  correct,  but  the  facts 

entertaining  opinions  without  any  ac-  from  which  our  ultimate  opinion  is 

curate     memory    of     their    grounds.  collected  are  so  numerous,  and  often 

That  is,  the  estimates  which  we  form  so  trivial  in  themselves,  that  however 

of  the  characters  of  persons  either  in  sound   the  opinion  may  be,   a   large 

private  or   public   life;   our  progress  part  of  them  necessarily  soon  vanish 

of  a  man's  character  is  derived  from  from  the  memory."    Lewis  Authority 

observing  a  number  of  successive  acts,  in  Matters  of  Opinion,  c.  2,  §  4. 
forming  in  the  aggregate  his  general  2.  Oakes    v.    Prather,     (Tex.    Civ. 

course  of  conduct.     Now  in  propor-  App.  1904)  81  S.  W.  557. 
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styled  a  hypothetical  question.^  The  mind  resultant  at  which  he 
arrives  is  referred  to  as  his  Judgment.  The  witness  himself  is 
termed  an  "  expert."  As  spoken  of  in  the  present  treatise  an  ex- 
pert may  be  defined  as  a  witness  who  gives  his  reasoning  and  the 
result  at  which  he  arrives  upon  the  basis  of  hypothetieally  stated 
facts.^     Should  the  act  of  judgment  in  any  particular  case  be  a 


§  1804-1.  §§  2451  et  seq.;  Wichita 
t^.  Coggahall,  3  Kan.  App.  540,  43 
Pac.  842  (1890);  Titus  v.  Gage,  70 
Vt.  13,  39  Atl.  246   (1896). 

2.  Best  evidence  reqiiired.  —  The 
court,  in  dealing  with  evidence  of 
this  highly  inferential  character,  will 
endeavor  to  provide  that  the  jury  be 
aided  by  the  production  of  the  most 
conclusive  evidence  which  the  pro- 
ponent has  it  in  his  power  to  offer. 
Russell  V.  State,  53  Miss.  367  (1876). 

Common  knowledge.  —  In  exercis- 
ing its  wide  administrative  powers  in 
respect  to  the  use  to  be  made  of  the 
judgments  of  experts  the  court  is  not 
required,  it  is  said,  to  admit  the 
opinion  of  an  expert  contrary  to 
common  knowledge.  Warden  v.  Louis- 
ville, etc.,  E.  Co.,  94  Ala.  277,  11 
South.  276,  14  L.  R.  A.  552  (1891) 
(riding  on  "cow  catcher"  is  safe); 
Goodwin  v.  State,  96  Ind.  550  (1884) 
(meaning  of  monomania)  ;  Com.  v. 
Marzynski,  149  Mass.  68,  21  N.  E. 
228  (1889)    (cigars  are  not  drugs). 

Judicial  knowledge.  —  A  fortiori, 
a  presiding  judge  ia  not  called  upon 
to  hear  expert  testimony  as  to  a  rule 
of  law  concerning  which  he  has  judi- 
cial knowledge.     §§  570  et  seq. 

See  also  Hogan  v.  Reynolds,  8  Ala. 
59  (1845)  (law  merchant);  Mer- 
chants', etc.,  Sav.  Bank  v.  Cross,  65 
Minn.  154,  67  N.  W.  1147  (1896) 
(custom  of  bankers). 

Number.  —  The  marked  adminis- 
trative power  of  the  judge  in  dealing 
with  this  class  of  witnesses  is  fur- 
ther marked  by  the  readiness  with 
which  he  may  limit  their  number. 
Fraser  v.  Jennison,  42  Mich.  206,  3 
N.   W.   882    (1879);   Powers  v.  Mc- 


Kenzie,  90  Tenn.  167,  182,  16  S.  W. 
559  (1891).  An  appellate  court  will 
be  loath  to  disturb  any  reasonable 
exercise  by  the  judge  below  of  this 
administrative  control.  "  Manifestly, 
a.  trial  Judge  must  have  some  control 
over  the  dispatch  of  business  in  his 
court  and  some  discretion  respecting 
the  number  of  witnesses  he  will  hear 
upon  a  specific  line  of  inquiry  inci- 
dent to  a  case.  This  conceded,  it  fol- 
lows, from  the  essential  nature  of  the 
juridical  connection  of  inferior  and 
appellate  courts,  that  the  latter  will 
not  reverse  the  ruling  of  the  former, 
originating  in  the  exercise  of  this  dis- 
cretion, unless  it  has  been  abused  and 
it  can  be  seen  that  this  abuse  has  re- 
sulted in  injury.  The  value  and  con- 
vincingness of  expert  testimony  in  ar- 
riving at  the  truth  in  this  case  are 
not  so  clear  and  evident  that  the 
Court  can  see  that  the  Chancellor 
abused  his  authority  in  limiting  the 
number  of  experts  to  five  on  each 
side."  Powers  v.  McKenzie,  90  Tenn. 
167,  182,  16  S.  W.  559   (1891). 

Other  definitions. —  An  "  expert "  is 
one  having  superior  knowledge  of  a 
subject  acquired  by  professional,  sci- 
entific or  technical  training  or  by 
practical  experience,  which  gives  him 
knowledge  not  had  by  persons  gen- 
erally so  as  to  enable  him  to  aid  the 
court  or  jury  in  determining  the  mat- 
ters under  consideration.  Ausmus  v. 
People,  47  Colo.  167,  107  Pac.  204 
(1910). 

"  Expert  testimony  "  is  the  evidence 
of  persons  who  are  skilled  in  some 
art,  science,  profession  or  business, 
which  skill  or  knowledge  is  not  com- 
mon to  every  fellow  man,  and  which 
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necessary  one,  a  mere  summary  of  facts  proved  in  evidence,  no 
administrative  objection  would  seem  to  exist  to  receiving  it  and 
no  prejudice  caused  by  its  reception,  in  the  absence  of  special 
circumstances.* 


has  come  to  the  expert  by  reason  of 
special  study  and  experience  in  his 
art.  Louft  v.  C.  &  J.  Pyle  Co.,  (Del. 
Super.  1910)   75  Atl.  619. 

Expert  evidence  is  an  opinion  by  a 
qualified  person  on  facts  already 
proved  involving  scientific  or  techni- 
cal knowledge,  and  is  not  evidence  of 
things  done  or  measurements  taken 
which  any  one  is  competent  to  prove, 
the  weight  to  be  given  to  his  evidence 
depending  upon  his  ability.  Cain  v. 
Uhlman,  20  Nova  Scotia  (8  Russell  & 
Geldert)   148   (1887). 

It  is  to  be  observed  that  such  defi- 
nitions state  the  qualifications  of  a 
"  skilled  witness "  which  as  defined 
in  the  present  treatise  is  a  generic 
term  embracing  "  experts  "  as  a  sub- 
division. §§  1827,  1828.  Only  a 
skilled  witness  can  properly  testify 
as  an  expert.  Fowlie's  Adm'x  v.  Mc- 
Donald, Cutler  &  Co.,  82  Vt.  230,  72 
Atl.   989    (1909). 

General  administrative  control.  — 
The  fact  that  expert  witnesses  are,  in 
a  marked  degree,  under  the  adminis- 
trative control  of  the  court  is  made 
evident  in  a  variety  of  ways.  The 
presiding  judge  may  limit  the  scope 
of  the  direct  examination  forbidding 
it  to  extend  beyond  the  point  at 
which  he  regards  it  as  helpful  to  the 
jury.  Aurora  v.  Hillman,  90  111.  61 
(1878)  ;  Davis  v.  U.  S.,  165  U.  S.  373, 
17  S.  Ct.  360,  41  L.  ed.  750  (1896). 

See  aUo  Taylor  r.  McClintock, 
(Ark.  1908)  112  S.  W.  405  (are  you 
as  good  as  an  alienist?). 

The  '  judge's  right  to  limit  the 
cross-examination  of  an  expert  wit- 
ness is  equally  well  settled.  Stroh  c. 
South  Covington,  etc.,  R.  Co.,  78  S. 
W.  1120,  25  Ky.  L.  Rep.  1868  (1904). 

It  is  entirely  open  to  the  presiding 


Judge,  in  much  the  same  way,  to  lim- 
it the  right  of  the  party  to  call  at- 
tention to  the  failure  of  his  adversary 
to  produce  an  expert.  McKeim  v. 
Foley,  170  Mass.  426,  49  N.  E.  625 
(1898). 

Where  a  question  has  been  fully 
answered,  a  party  may  properly  be 
prevented  from  repeating  it.  Aurora 
V.  Hillman,  90  111.  61  (1878).  See 
also  §  2375. 

Certain  rules  for  the  guidance  of 
the  court  have  been  attempted.  It 
has,  for  example,  been  said  that  un- 
less the  judge  can  rule  as  a  matter  of 
law  that  the  jury  cannot  be  aided  by 
the  expert,  the  evidence  of  the  latter 
should  be  received.  Copenhaver  v. 
Northern  Pac.  Ry.  Co.,  42  Mont.  453, 
113  Pac.  467  ( 1911 ) .  Or  that  if,  with 
any  reason,  the  judge  could  think 
that  the  jury  would  be  aided  by  the 
reception  of  his  evidence  the  expert 
will  be  allowed  to  testify.  Buis  v. 
Northern  Pac.  Ry.  Co.,  42  Mont.  471, 
113  Pac.  472  (1911).  The  true  rule 
apparently  is  that  it  is  for  the  judge 
to  determine  as  a  matter  of  adminis- 
tration, i.  e.,  within  the  rules  pre- 
scribed by  reason,  as  to  whether  a 
given  subject  is  a  proper  one  for  the 
testimony  of  an  expert.  Buis  v. 
Northern  Pac.  Ry.  Co.,  42  Mont.  471, 
113  Pac.  472  (1911).  In  like  man- 
ner, it  is  for  him  to  judge  whether 
the  proponent,  under  all  the  circum- 
stances of  the  case,  is  fairly  entitled 
to  the  benefit  of  the  testimony  of  a 
particular  witness.  Statement  as  to 
the  existence  of  some  relevant  fact 
is,  of  course,  essential  to  admissibil- 
ity. Gonzalez  v.  Palanca  Tan-Guinlay, 
12  Philippine  Reports  617  (1909). 

3.  Williams  v.  Anniston  Electric  & 
Gas  Co.,  (Ala.  1909)  51  So.  385. 
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§  1805.  (Involution  of  Reasoning;  [5]  Judgment);  Am- 
biguity of  the  Term  Expert.  —  A  confessedly  arbitrary  use  is  made 
in  the  present  treatise  of  the  term  "  expert,"  as  limited  to  a  skilled 
witness  testifying  in  response  to  a  hypothetical  question.  The 
object  of  such  an  effort  is  simply  to  emphasize  the  unusual  position 
of  one  who  thus  testifies  without  the  use  of  observation.  Here  is 
a  radical  departure  from  the  time-honored  position  of  a  witness, 
the  man  pre-eminently  oyamt  et  voyomt.  In  case  of  most  other 
witnesses,  an  element  of  observation  connects  the  reasoner  with 
the  reality  of  objective  nature.  Even  the  jury  are  constantly  ob- 
serving and  inferring  from  what  they  have  observed.  The  expert 
alone  deals  simply  with  propositions  of  the  intellect.  He,  indeed, 
judges  as  the  jury  judge,  upon  facts  taken  to  be  true.  But  the 
jury  themselves  are  finding  as  to  the  truth  of  the  facts  by  the  aid 
of  observation.  The  expert,  therefore,  forms,  pTaetically,  a  class 
by  himself.  From  the  administrative  point  of  view  his  position 
is  unique.  He  should,  accordingly,  it  would  seem,  receive  separate 
administrative  treatment,  as  is  done  in  respect  to  the  form  of  ques- 
tion which  may  properly  be  addressed  to  him.^ 

The  ambiguity  of  the  term  is  obvious.  The  witness  who  testi- 
fies to  a  fact  of  special  knowledge,^  is  commonly  spoken  of  in 
current  parlance  as  an  expert.  A  skilled  observer,  familiar  with  a 
science,  diagnosing  the  complicated  phenomena  presented  to  his  at- 
tention is  an  expert.  The  man  of  science  or  other  technical  skill 
who  is  asked  to  give  his  opinion  on  the  basis  of  the  truth  of  a  hypo- 
thetically  stated  set  of  facts  observed  by  others  is  also  an  expert. 
Of  these  several  uses,  the  third  alone  is  adopted  in  the  present 
work.  The  short  reason  is  this.  From  the  viewpoint  of  admin- 
istration he  who  testifies  to  a  fact  of  special  knowledge  differs  in 
no  essential  particular  from  a  witness  who  states  any  other  fact. 
To  testify  to  the  symptoms  of  a  disease  is  much  the  same  as  giving 
any  other  fact  of  which  the  declarant  has  knowledge.  Testifying 
from  observation,  moreover,  is  much  the  same  thing  whatever  may 
have  been  the  special  experience  of  the  observer.  To  restrict  an 
overworked  term  to  a  distinctive  class  of  evidence  attended  by  inci- 
dents peculiar  to  itself  would  seem  to  be  a  suggestion  in  the  line 
of  clearness. 

§  1806.  (Involution  of  Reasoning) ;  Credibility  of  Intuition 

The  administrative  reason  for  rejecting  the  inferences  of  wit- 

§   1805-1.  §§  2451  et  seq.  Green  v.  Kansas  City  Southern  Ey. 

2.  §§  870  et  seq.  Co.,  (Mo.  App.  1910)   125  S.  W.  865. 
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nesses  already  given/  that  in  their  use  an  invasion  is  made  upon 
the  right  of  a  party  to  have  the  judgment  of  the  jury  upon  the 
facts  of  his  ease,  is  strengthened  by  a  further  consideration,  which 
now  remains  to  be  stated.  Modern  judicial  administration  recog- 
nizes that  the  spontaneous  intuitive  action  of  the  mind,  approach- 
ing, as  it  does,  the  uniformity  of  nature,^  is  far  more  trustworthy 
than  an  act  of  volitional  reasoning,  subject  to  the  variations  in 
operation  which  attend  moral  uniformity.*  Intuitive  observa- 
tions, like  spontaneous  statements,  are  presumably  true.  The  rea- 
son in  both  cases  is  the  same.  Experience  shows  that  instinctively 
acting,  the  normal  human  mind  tends  to  observe  correctly  and  re- 
port truly.  To  the  eye  of  the  judicial  administrator,  the  spon- 
taneous statement  is  reliable ;  the  result  of  the  perverting  influence 
of  self-interested  reasoning  is  not.  Partly  on  this  account,  a  dec- 
laration, though  not  under  oath,  will  be  taken  as  true  where  in- 
stinctively made  without  opportunity  for  invention,  under  what 
we  have  called  the  relevancy  of  spontaneity.*  In  much  the  same 
way,  in  proportion  as  the  element  of  observation  predominates  over 
that  of  inference,  the  exercise  of  intuition  over  that  of  reasoning, 
does  the  expression  of  a  blended  mental  result  increase  in 
credibility. 

Conversely,  as  a  larger  proportion  of  reasoning  is  involved  in 
an  expression  of  thought,  the  stronger  must  be  the  administrative 
necessity  for  receiving  it  It  follows,  upon  this  ground  also,  as 
well  as  on  that  of  the  invasion  of  the  function  of  the  jury,  that 
while  an  intuitive  inference  will  be  received  almost  as  a  matter  of 
course,  one  more  reasoned  in  its  nature  can  be  admitted  only  upon 
the  exhibition  of  some  satisfactory  administrative  necessity  for  so 
doing.  For  the  reception  of  a  Conclusion  a  still  more  imperative 
necessity  is  required.  Inability  to  offer  other  evidence  or  to  prove 
a  ease  without  using  this  species  of  proof  culminates  when  a  judg- 
ment is  offered. 

§  1807.  (Involution  of  Reasoning) ;  Canons  of  Administration. 

—  The  problem  would  not  exist  if  questions  as  to  the  proper  use 
of  the  reasoning  faculty  by  witnesses  presented  itself,  at  all  times, 
in  so  simple  a  form  as  has  hitherto  been  assumed.  Seldom  does  it 
happen,  in  actual  practice,  that  the  sound  action  of  the  trial  judge 

§  1806-1.  §  1796.  3.  §§  3207  et  seq. 

2.  §  3150.  4.  §§  2982  et  seq. 
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is  determined  by  a  single  administrative  principle.  In  most  in- 
stances, he  is  forced  to  reach  the  result  by  properly  adjusting  and 
combining  the  application  of  conflicting  canons.  The  glory  of 
judicial  administration  is  that  it  enables,  indeed  requires,  the 
judge  to  do  this.  The  application  of  the  present  rule  against  the 
reception  of  "  opinion  evidence  "  is  a  case  in  point.  Each  litigant 
has,  it  is  perfectly  true,  a  right  to  insist  that  the  reasoning  of  a 
jury  should  be  applied  to  the  facts  of  his  case.  This  right  is 
stated  in  the  most  unqualified  terms  as  if  it  were  the  only  right 
which  a  litigant  has.  In  truth,  this  right  is  not  the  sole  one  to  be 
considered.  If  ot  even  is  it  the  paramount  or  controlling  right  in- 
volved in  the  matter.  Insistence  cannot  be  too  often  made  upon 
the  fact  that,  in  an  administrative  point  of  view,  the  party's  high- 
est right  is  the  right  to  insist  upon  being  given  a  reasonable  oppor- 
tunity to  prove  his  case} 

Should  a  conflict  arise  between  the  party's  right  to  prove  his 
case  to  a  reasonable  extent  by  the  best  evidence  in  his  power  and 
the  normal  operation  of  any  other  administrative  principle,  the 
latter  must  yield.  The  substantive  right  to  prove  one's  case  is 
paramount.  Only  by  use  of  this  touchstone  are  the  rules  of 
practical  judicial  administration  intelligible.  It  follows  that 
should  the  right  of  a  party  to  insist  upon  having  the  reasoning  of 
the  jury  applied  to  the  facts  of  his  case  be  found,  upon  examina- 
tion, to  be  inconsistent  with  the  exercise  by  the  opposing  party  of 
the  right  to  prove  his  case,  the  former,  to  the  extent  of  the  incon- 
sistency, is  displaced.  In  this  connection,  the  words,  "  to  the 
extent  of  the  inconsistency,"  are  highly  important.  The  reason- 
ing of  witnesses  is  permitted  to  supplant  that  of  the  jury  to  the 
extent  to  which  such  a  course  is  reasonably  necessary  to  the  proof 
of  the  proponent's  case.  Further,  the  court  does  not  go.  The 
province  of  the  jury  is  safe  from  all  unnecessary  invasions.  No 
more  reasoning  by  the  witness  is  received  than  is  essential.  In 
proportion,  therefore,  as  a  given  statement  is  seen  to  possess  a 
large  content  of  reasoning  it  is  viewed  with  suspicion.  As  rea- 
soning by  witnesses  passes  from  collateral  to  directly  probative 
facts,  from  these  to  the  res  gestae,  or  from  the  latter  to  constituent 
facts  a  corresponding  necessity  for  circumscribing  the  province  of 
the  jury  must  be  shown  with  ever  increasing  clearness. 

§  1807-1.  §§  334  et  seq. 
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§  1808.  (Involution  of  Reasoning);  Conditions  of  Admissi- 
bility. —  The  phenomena  observed  by  the  witness  being  the  pri- 
mary evidence  to  be  presented  to  the  tribunal  wherever  possible, 
and  the  effect  produced  upon  the  mind  of  the  witness  being  a 
secondary  species  of  evidence,  the  conditions  for  the  admissibility 
of  this  class  is  determined  by  the  ordinary  administrative  prin- 
ciples governing  the  reception  of  other  kinds  of  secondary  evi- 
dence.^ It  is,  in  the  first  place,  essential  to  admissibility  that  a 
suitable  forensic  necessity  for  relying  upon  secondary  evidence 
should  be  shown.  In  other  words,  it  must  be  reasonably  neces- 
sary to  proof  of  the  proponent's  case  that  he  should  be  allowed  to 
present  a  secondary  grade  of  evidence.  It  is  further  essential,  in 
the  second  place,  that  the  substituted  evidence  should  be  both  ob- 
jectively and  subjectively  relevant  to  the  existence  of  some  fact  in 
the  res  gestae.  These  two  elements  of  admissibility,  Necessity, 
and  Relevancy,  will  be  considered  in  this  order. 

§  1809.  (Involution  of  Reasoning;  Conditions  of  Admissi- 
ibility) ;  Necessity.  —  Such  being  the  administrative  dangers  to 
be  apprehended  from  the  use  in  evidence  of  the  inferences,  con- 
clusions and  judgments  of  witnesses,  the  inertia  of  the  courts  ^  is 
correspondingly  great  in  case  of  their  tender  in  evidence.  Should 
it  appear  that  their  reception  is  essential  to  protect  the  proponent 
in  his  paramount  right  to  prove  his  ease  ^  they  will  be  admitted. 
As  indicated  above,'  the  necessity  for  receiving  the  reasoning  of 
witnesses  arises  when  that  of  the  jury  must  necessarily  be  de- 
fective. This  may  happen,  as  before  suggested,  from  inability  to 
appreciate,  in  a  satisfactory  way,  either  the  major  or  minor  prem- 
ise of  the  syllogism  by  which  a  sound  result  is  to  be  reached. 
Where  no  adequate  necessity  for  receiving  the  secondary  evidence 
has  been  shown  it  is  to  be  rejected  under  the  administrative  prin- 
ciple now  under  consideration,*  itself  an  example  of  the  canon  in 

§  1808-1.  §§  339  et  seq.  those  whose   duty  it  is  to  draw  in- 

§  1809-1.  §  993.  ferences  therefrom  to  form  an  accu- 

2.  §§  334  et  seq.  rate   judgment   respecting   them   and 

To  the  general  rule  that  the  opln-  when   no   better   evidence   than   such 

ions   of    witnesses    are   not   evidence  opinions     is     obtainable.      Weiss     v. 

there    are    exceptions,    resting    upon  Kohlhagen,  (Or.  1911)   113  Pac.  46. 

clear  necessity,  rendering  them  admis-  3.  §  1799. 

sible   as   proof,   when   from    the   na-  4.  Earlier    v.   Lawrence   Mfc.    Co, 

ture  of  the  case  the  facts  cannot  be  176  Mass.  203,  57  N.  E.  366   (1900). 

stated   or   described   so   as   to  enable 
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furtherance  of  justice  which  requires  production  of  primary  evi- 
dence.®  Where,  for  example,  the  existence  of  a  fact  has  been  ® 
or  may  be  ''  verified  beyond  question  through  a  simple  act  of  sense- 
perception®  or  by  the  exhibition  of  a  plan®  or  photograph,^"  no 
statement  as  to  the  inferences  of  a  witness  with  regard  to  it  can 
be  received.  Documentary  evidence,  e.  g.,  letters,^^  as  it  may 
readily  be  produced  to  the  jury,  stands  in  much  the  same  position 
and  leaves,  in  many  instances,  no  ground  for  receiving  the  reason- 
ing of  a  witness  regarding  it. 

Action  of  appellate  courts.  —  Eeversal  of  the  action  of  a  trial 
judge  in  this  respect  will  not  take  place  except  in  cases  where  the 
action  has  been  manifestly  unreasonable.^* 

§  1810.  (Involution  of  Reasoning;  Conditions  of  Admissi- 
bility; Necessity);  Inferences As  is  said  in  another  place* 

the  necessity  for  a  use  of  reasoning,  more  or  less  great,  is  prac- 
tically insuperable.  The  simplest  statement  of  a  fact  embodies 
an  element  of  inference.  In  theory  at  least,  the  original  sense- 
impressions  received  from  observation  are  brought  to  the  con- 
sciousness by  the  faculty  of  intuition.*  The  mind,  however, 
seizes  upon  these,  its  raw  material,  with  such  instant  avidity  as  to 
make  the  transition  to  the  stage  of  inference  practically  unrecog- 
nizable. The  statement  therefore  of  a  simple  observed  phenom- 
enon, classed  as  one  of  fact,  is,  in  reality,  a  declaration  as  to  what 
the  observer  inferred  the  fact  to  be.     To  this  use  of  inference  no 

5.  §§  463  et  seq.  ferenoe.      Com.    v.    Sturtivant,    117 

6.  Southern  Kansas  R.  Co.  v.  Rob-  Mass.  122,  19  Am.  Rep.  401  (1875) 
tins,    43    Kan.     145,    23    Pao.     113        (blood    rubbed    off)  ;    Cole    V.    Lake 

(1890);    Smith   v.    Mutual   Ben.    L.  Shore,  etc.,  R.  Co.,  95  Mich.  77,  54  N. 

Ins.  Co.,  173  Mo.  329,  72  S.  W.  935  W.  638   (1893)    (witness  shamming). 

(1903);    Gates   v.   Chicago,   etc.,   R.  See  also  Congdon  v.  Howe  Scale  Co., 

Co.,  44  Mo.  App.  488   (1891)    (effect  66  Vt.  225,  29  Atl.  253   (1894). 

of  fire  on  grass)  ;  Harvey  v.  V.  S.,  18  9.  Schwede  v.   Hemrich,   29  Wash. 

Ct.  CI.  470  (1883).  124,  69  Pac.  643   (1902). 

7.  Stephens  v.  Gardner  Creamery  10.  Closser  v.  Washington  Tp.,  11 
Co.,  9  Kan.  App.  1883,  57  Pac.  1058  Pa.  Super.  Ct.  112  (1899). 

(1899).  11.  Kellogg  v.  Frazier,  40  Iowa  502 

8.  Com.   V.   Sturtivant,    117   Mass.       (1875). 

122,   19  Am.  Rep.  401    (1875);   Dil-  12.  Barker  v.  Lawrence  Mfg.   Co., 

lard  V.  State,  58  Miss.  368  (1880).  176  Mass.  203,  57  N.  E.  366  (1900). 

The  fact  of  change  since  the  obser-  §  1810-1.  §  1801. 

vation  of  the  witness  wae  made  may  2.  §  1726. 
warrant  receiving  evidence  of  an  in- 
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administrative  objection  can  be  taken.  Facts  can  be  proved 
in  no  other  way.  They  must  therefore  continue  thus  to  be 
stated. 

The  necessity,  however,  for  using  a  still  larger  element  of  in- 
ference, in  a  mental  process  somewhat  more  complicated  is  at 
once  discernible.  Not  only  may  the  witness  be  powerless  to  give 
the  simplest  fact  without  stating  his  inference  as  to  it.  He  may 
be  compelled  to  state  compound  facts  ^  in  the  same  way.  True, 
it  may  be  quite  possible  for  him  to  declare  certain  of  the  com- 
ponent *  or  constituent  ^  facts  which  go  to  make  up  the  compound 
fact  in  such  a  manner  that  the  jury  can  understand  and  appreciate 
it  without  the  slightest  difficulty.  He  may  even  be  able  to  present 
several  such  facts.  Still  he  may,  in  most  cases,  by  reason  of  the 
impotency  of  language  as  a  means  for  stating  coexistences,®'  find 
that  even  the  clearest  statement  of  these  component  facts  fails 
utterly  to  convey  to  the  jury  any  adequate  impression  of  the  com- 
pound fact  which,  as  a  complicated  whole,''  was  observed  by  him. 
It  may  for  example  be  quite  possible  for  an  observer  to  state  that 
water  was  smootb,  a  portion  of  the  sky  orange,  another  vermilion, 
and  so  on  for  a  considerable  time,  witbout  being  in  the  least  able 
to  convey  to  the  mind  of  the  hearer  the  sublimity  of  a  sunset  at 
sea  which  a  painting  might  have  presented  to  his  eye  at  a  glance. 
Under  such  circumstances,  judicial  administration,  ex  necessitate 
rei,  permits  the  witness,  having  stated  in  detail  such  of  the  com- 
ponent or  constituent  facts  as  admit  of  effective  individual  state- 

3.  i§  44,  49.  obtained    is    a    subsequent    process." 

4.  §§  45,  49.  Hill,  Principles  of  Rhetoric,  pp.  168, 

5.  §§  47,  49.  169. 

6.  §  1815.  "  The   number   of   things   we   may 

7.  "  In  looking  at  a  real  or  a  painted  attend  to  is  altogether  indefinite,  de- 
scene,  at  a  real  or  a  sculptured  per-  pending  on  the  power  of  the  individ- 
son,  we  are  conscious  of  a  single  im-  ual  intellect,  on  the  form  of  the  ap- 
pression  upon  the  eye,  upon  the  mind.  prehension,  and  on  what  the  things 
Some  metaphysicians  maintain  that  are.  When  apprehended  conceptually 
we  see  the  parts  of  an  object,  one  by  as  u.  connected  system,  their  number 
one,  but  that  the  process  of  putting  may  be  very  large.  But  however  nu- 
them  together  is  too  rapid  to  be  per-  merous  the  things,  they  can  only  be 
ceived;  others  hold  that  we  imme-  known  in  a  single  pulse  of  conscious- 
diately  perceive  a  whole;  but  all  are  ness  for  which  they  form  one  complex 
agreed  that  the  first  impression  coi-  '  object '  so  that  properly  speakin" 
Bciously  received  by  an  observer  is  of  there  is  before  the  mind  at  no  time 
u  whole,  and  that  the  analysis  by  a  plurality  of  ideas,  properly  so 
which  knowledge  of  the  parts  may  be  called."    James,  Psychology,  p.  405, 
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ment,*  to  give  a  combination  of  these  with  others  presented  to  the 
mind  at  the  same  time,  by  means  of  the  secondary  evidence  of  the 
result  to  which  they  have  led  his  reasoning  faculties. 

§  1811.  (Involution  of  Reasoning;  Conditions  of  Admissi- 
bility;  Necessity);  Conclusions  and  Judgments. — ^  The  necessity 
for  receiving  the  reasoning  of  skilled  witnesses  is  self-evident. 
At  the  risk  of  repetition,  it  may  be  said  that  the  skilled  witness, 
as  an  observer,  is  permitted  to  state  facts  perceived  by  him  with 
the  same  admixture  of  reasoning  which  is  allowed  the  ordinary 
percipient.  The  presence,  on  his  part,  of  a  new  element,  that  of 
special  knowledge,^  has  several  marked  effects,  in  an  administra- 
tive point  of  view.  Among  these,  it  may  be  noted  in  the  first 
place,  that  the  large  number  of  data,  professional  reading,  passed 
observations,  and  the  like,  usually  broadens  the  basis  of  the  rea- 
soning of  the  skilled  witness  to  such  an  extent  as  to  make  his  men- 
tal deduction  from  his  observations  resemble,  not  so  much  an 
inference,  as  a  conclusion.  It  further  results  from  the  technical 
experience  of  the  witness  that  in  his  case  an  additional  adminis- 
trative reason  for  stating  observed  phenomena  in  the  form  of  an 
act  of  reasoning  is  presented  to  the  tribunal.  Frequently  there 
is  the  additional  fact  that  phenomena  observed  are  not  only  such, 
by  reason  of  their  minute  and  interblending  character  as  to  defy 
individual  statement,  in  any  effective  way,  to  persons  capable  of 
understanding  their  meaning  and  relative  importance;  the  jury 
are  not  such  persons.  In  their  case  technical  phenomena  must 
be  weighed  by  every  day  standards.  These  may  be  so  obviously 
misleading  as  to  warrant  the  court  in  declining  to  require  the 
skilled  witness  to  state  technical  details,  even  where  he  could  do 
so  with  a  fair  approximation  to  fullness  and  accuracy. 

Judgment.  —  If  it  were  possible,  the  necessity  for  receiving"  the 
judgment  of  a  skilled  witness  in  the  proper  case  is  still  more  ob- 
vious. The  inability  of  the  jury  to  understand  the  weight  and 
bearing  of  technical  phenomena,  to  which  reference  has  just  been 
made,  naturally  inheres  in  every  act  of  judgment  which  jurors  are 
called  upon  to  make  with  regard  to  them.  Whether  the  difficulty 
be  regarded  as  pertaining  to  the  minor  premise  or  to  the  major, 
the  necessity  that  the  defective  reasoning  faculties  of  the  jury 

8.  S  1813.  §  1811-1.  §§  870  et  aeq. 
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should  be  aided,  in  technical  matters,  by  the  superior  knowledge 
and  more  highly  developed  mental  powers  of  skilled  men  admits, 
apparently,  of  but  little  question. 

§  1812.  (Involution  of  Reasoning;  Conditions  of  Admissi' 
bility;  Necessity);  (a)  Inability  of  Witness  to  state  precise  mental 
Effect  of  Observation.  —  The  necessity  for  receiving  secondary  evi- 
dence of  observed  facts  in  the  form  of  an  act  of  reasoning  may,* 
as  has  been  said,  arise  from  the  inability  of  the  jury  to  compre- 
hend, in  an  understanding  way,  the  rrmwr  premise.  The  fact  or 
set  of  facts  which  a  witness  has  observed  may  be  so  numerous, 
complicated,  minute,  or  interblending  as  to  elude  effective  indi- 
vidual expression  by  the  witness.^  It  is  a  peculiarity  of  language 
that,  unlike  painting  or  sculpture,  it  can  only  present  one  phenom- 
enon at  a  time.  In  actual  practice,  the  individual  phenomena 
presented  to  the  sense-perception  of  a  witness  may  be  so  disposed 
among  themselves  that  they  can  be  placed  before  the  mind  of  a 
tribunal  only  through  a  statement  as  to  their  combined  effect  upon 
that  of  an  observer.  This  limitation  upon  the  power  of  a  witness 
to  describe  a  complicated  set  of  phenomena  only  by  this  secondary 
evidence  of  their  effect  connotes  and  involves  as  a  matter  of  course 
the  forensic  necessity  on  the  part  of  a  proponent  of  offering  to  the 
jury  these  phenomena  in  the  only  form  which  is  available  to  him. 

Province  of  the  jury.  —  So  elementary  is  this  canon  of  ad- 
ministration and  so  convincing  the  necessity  out  of  which  it  grows 
that  but  slight  consideration  need  be  given  to  the  numerous  in- 
stances in  connection  with  which  it  is  applied.*     It  necessarily 

§  1812-1.  §  1798.  such  that  it  cannot  be   described  in 

2.  Oeorgia.  —  Allison  v.  Wall,  121  language     accurately     informing    the 

Ga.  822,  49  S.  E.  831  (1905).  judgment  of  the  jury,  opinions  of  or- 

Illinois.  —  Savage   v.    Hayes,    142  dinary    witnesses    may    be    received. 

III.  App.  316   (1908).  Adler  &  Co.   v.  Pruitt,    (Ala.   1910) 

Kansas.  —  Missouri,      etc.,      Tele-  53  So.  315. 

phone  Co.  v.  Vandevort,  67  Kan.  269,  3.    Arkansas.  —  St.    Louis,    I.    M. 

72  Pac.  771    (1903).  &    S.    R.    Co.    v.    Osborne,    129     S. 

New  Hampshire.  —  Turner  v.  Co-  W.  537    (1910)    (demeanor  of  a  wit- 

checo  Mfg.   Co.,   77  Atl.   999    (1910)  ness). 

(master's  care).  California.  —  0.  L.   Shatter  Estate 

New  Yorfc.  — Clark  v.  Baird,  9  N.  Co.  v.  Alvord,    (App.   1906)    84  Pac. 

Y.  183   (1853).  279   (substantial  structure). 

Utah.  —  Miller  v.  Livingston,  102  Connecticut.  —  Atwood   v.    Atwood, 

Pac.  996   (1909).  79  Atl.  59   (1911). 

Where  the  nature  of  a  subject  is  Georgia.  —  Taylor  v.  State,  135  Ga. 
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follows  that  -where  the  basis  of  this  rule  ceases  to  operate,  the  right 
of  the  opponent  to  the  reasoning  of  the  jury  resumes  its  customarj' 
force  and  effect.  Where  all  the  constituent  phenomena  can  be 
fully  placed  before  the  jury  the  mental  summary  of  the  observer 
is  rejected.* 

622,  70  S.  E.  237  (1911);  Thomas  v. 
State,  122  Ga.  151,  50  S.  B.  64 
( 1905 )  ;  Allison  v.  Wall,  121  Ga. 
822,  49  S.  E.  831  (1905)  (reasonable 
time ) . 

Illinois.  —  Kolp  v.  Decatur  Ey.  & 
Light  Co.,  145  111.  App.  645  (1908); 
Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v. 
Curtis,  134  111.  App.  565   (1907). 

Oregon. —  Trickey  v.  Clark,  93  Pac. 
457    (1908). 

South  Dakota.  —  Chaplin  v.  Mu- 
tual Cash  Guaranty  Fire  Ins.  Co., 
129  N.  W.  238  (1910). 

Texas.  —  Houston  &  T.  C.  K.  Co.  v. 
Hanks,  (Civ.  App.  1910)  124  S.  W. 
136. 

Washington.  —  Pierson  v.  Northern 
Pac.  Ry.  Co.,  52  Wash.  595,  100  Pac. 
999  (1909). 

The  opinion  of  ordinary  witnesses 
derived  from  observation  may  be  given 
in  evidence,  where,  from  the  nature  of 
the  subject,  the  facts  cannot  be  other- 
wise properly  presented  to  the  jury, 
or  such  evidence  is  alone  obtainable. 
Miller  i).  State,  (Ark.  1910)  128  S. 
W.  353. 

Constituent  facts  must  be  stated. 
.—  A  witness  should  generally  be  re- 
quired to  state  such  constituent  facts 
as  he  is  able  to  detail  and  give  his 
opinion  only  where  the  nature  of  the 
subject-matter  is  such  that  it  cannot 
be  reproduced  or  detailed  to  the  jury. 
In  re  Miller's  Estate,  (Utah  1909) 
102  Pac.  996. 

4.  Arkansas. —  Plumlee  1).  St.  Louis 
Southwestern  R.  Co.,  85  Ark.  488, 109 
S.  W.  515  (1908). 

Georgia.  —  McCray  v.  State,  68  S. 
E.  62  (1910)  ;  Brunswick  &  B.  R.  Co. 
V.  Hoodenpyle,  129  Ga.  174,  58  S.  B. 
705  ( 1907 ) ;  McDuffie  v.  State,  121 
Ga.  580,  49  S.  E.  708   (1905). 


Illinois.—  Springfield  &  N.  E.  Trac- 
tion Co.  V.  Warrick,  249  HI.  470,  94 
N.  E.  933  (1911). 

Indiana.  —  Cincinnati,  L.  &  A.  St. 
R.  Co.  V.  Cook,  (App.  1910)  90  N.  E. 
1052. 

Missouri.  —  Green  v.  Kansas  City 
Southern  Ry.  Co.,  (App.  1910)  125 
S.  W.  865 ;  Heberling  v.  City  of  War- 
rensburg,  133  Mo.  App.  544,  113  S. 
W.  673   (1908). 

Pennsylvania.  —  Hufnagle  v.  Dela- 
ware &  H.  Co.,  227  Pa.  476,  76  Atl. 
205  (1910)  (extraordinary  precipita- 
tion) ;  McKim  v.  City  of  Philadel- 
phia, 217  Pa.  243,  66  Atl.  340  (1907). 

Texas. —  Barnes  v.  State,  ( Cr.  App. 
1911)  133  S.  W.  887;  Western  Union 
Telegraph  Co.  v.  Smith,  (Civ.  App. 
1908)   113  S.  W.  766. 

Yermont. —  Drown  lj.  New  England 
Telephone  &  Telegraph  Co.,  81  Vt. 
358,  70  Atl.  599   (1908). 

Virginia.  —  Atlantic  Coast  Line  R. 
Co.  V.  Caple's  Adm'x,  110  Va.  514,  66 
S.  E.  885   (1910). 

Washington.  —  Johnson  v.  Caugh- 
ren,.  104Pac.  170  (1909). 

United  States.  —  National  Biscuit 
Co.  V.  Nolan,  138  Fed.  6  (1905). 

A  witness  will  not  be  allowed  to 
state  an  inference  unless  he  can  in- 
struct the  jury.  Commissioners  of 
Anne  Arundel  County  v.  State,  (Md. 
1908)  68  Atl.  602;  U.  S.  Smelting  Co. 
V.  Parry,  166  Fed.  407,  92  C.  C.  A. 
159   (1909). 

A  nonexpert  witness  should  state 
the  facts  and  leave  all  conclusions  or 
inferences  to  the  jury,  where  the  jury 
are  as  capable  of  forming  a  conclu- 
sion as  the  witness.  Bond  v.  Inter- 
national &  G.  N.  R.  Co.,  (Tex.  Civ. 
App.  1909)    118  S.  W.  867. 

See  also  §  1813,  n.  4. 
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Administrative  requirements.  —  Administration  naturally  at- 
taches certain  requirements  to  the  admissibility  even  of  a  process 
so  elementary.  For  example,  the  faculty  of  intuition  must  be 
employed  to  a  certain  extent.  The  witness  must  actually  have 
observed  the  constituent  phenomena.  There  is  no  presumption 
upon  a  presumption,^  i.  e.,  no  inference  upon  an  inference.  In 
other  words,  a  witness  will  not  be  permitted  to  give  his  deduction 
from  facts  the  existence  of  which  he  simply  infers.® 

Action  of  appellate  courts.  —  Should  it  chance,  however,  that 
the  trial  judge  has  admitted,  under  these  circumstances,  an  infer- 
ence which  he  might  more  properly  have  excluded,  still,  it  by  no 
means  follows  that  the  judgment  will  be  reversed.  Where  the 
preliminary  detail  shows  that  the  jury  might  well  have  coordinated 
the  phenomena  for  themselves,  the  error,  if  any,  is  properly  a 
harmless  one.'^ 

§  1813.  (Involution  of  Reasoning;  Conditions  of  Admissl- 
bility;  Necessity;  [a]  Inability  of  Witness  to  state  precise 
mental  Effect  of  Observation);  Detailed  Statement  of  salient 

Facts.  —  While  it  may  be  impossible,  as  has  just  been  said,  for 
an  observer  so  to  detail  a  large  number  of  minute  and  blending 
facts  that  the  jury  may  gain  a  complete  appreciation  of  the  com- 
plicated phenomena  as  they  appeared  to  his  mind,  the  same  diffi- 
culty by  no  means  necessarily  attaches  to  the  separate  items  of  the 
picture.  Seldom  can  it  happen  that  an  observer,  ordinary  or 
skilled,  is  unable  to  state  certain  individual  phenomena  which  as- 
sist to  compose  or  constitute  the  more  compound  or  complex  phe- 
nomenon to  which  his  proposed  act  of  reasoning  attaches  itself. 
Here  is  an  obvious  suggestion,  in  the  line  of  fairness  to  the  oppos- 
ing interest,  and  in  furtherance  of  substantial  justice,  of  which 
judicial  administration  seeks  to  avail  itself  so  far  as  possible. 
That  the  right  of  a  litigant  to  the  judgment  of  the  jury  should  be 
invaded  only  to  the  extent  that  the  necessity  of  the  proponent  re- 
quires, the  observing  witness  will  be  called  upon  to  state,  for  the 
benefit  of  the  jury,  such  portions  of  the  component  ^  or  constitu- 
ent ^  facts  as  admit  of  separate  statement.  The  observer  who 
stands  successfully  the  tests  which  this  preliminary  detail  applies 

5.  §  1029,  n.  1.  7.  Vaughan's  Seed  Store  v.  String- 

6.  Western  Ry.  of  Alabama  v.  Tur-  fellow,  56  Fla.  708,  48  So.  410  (1909). 
ner,  (Ala.  1911)  54  So.  527.  §  1813-1.  §§  45,  49. 

2.  5§  47,  49. 
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to  his  evidence  is  then  permitted  to  state  the  entire  set  of 
phenomena  observed  by  him  as  they  have  been  collected  into  the 
secondary  form  of  a  single  concept  or  act  of  reasoning,  e.  g.,  a 
compound  fact  or  expression  of  fact. 

Several  administrative  advantages  have  been  found,  as  was  to 
be  expected,  to  follow  this  practice,  almost  of  necessity.  The  state- 
ment of  a  number  of  specimen  facts  enables  a  tribunal  to  estimate 
a  narrator's  powers  of  observation  and  skill  in  statement.  It  is 
plainly  to  be  seen  as  to  what  he  regards  as  important  and  some- 
thing as  to  the  connection  between  the  phenomena  which  he  has 
observed  and  the  conclusion  to  which  he  has  arrived.  Thus,  in 
some  degree,  is  the  precision  of  his  reasoning  brought  to  light. 
More  subjective  feelings,  bias,  interest,  and  the  like,  occasionally 
stand  revealed.  In  these,  and  other  respects,  the  peculiar  steady- 
ing influence  upon  the  correctness  of  the  reasoning  faculty  which 
comes  from  the  presence  of  physical  existence,  the  reality  of 
things,  is  made  apparent  to  a  marked  extent.  In  assisting  the 
work  of  the  jury,  this  preliminary  detail  of  constituting  facts  is, 
as  will  more  fully  appear  later,  of  considerable  importance.  Its 
effect  in  testing  the  memory  is  of  no  slight  consequence.*  It  fol- 
lows, as  a  necessary  corollary,  that  where  all  the  constituting  facts 
can  be  placed  before  the  jury  no  reason  exists  for  receiving  the  in- 
ference^ provided  the  jury  are  able  to  coordinate  the  facts  pre- 
sented into  a  reasonable  deduction, 

3.  Abingdon  Mills  v.  Qrogan,  (Ala.  Texas.  —  St.  Louis  &  S.  F.  R.  Co. 

1910)   52  So.  596.  v.  Sizemore,   (Civ.  App.  1909)    116  S. 

A   general   lequirement.  —  The   re-  W.   403;    Leatherman  v.   State,    (Cr. 

quirement  of  a  preliminary  detail  of  App.    1906)    95   S.    W.    504    (profes- 

observed  phenomena  is  one  very  gen-  sional  gambler), 

erally  made.  United    States.  —  National     Cash 

Arkansas.  —  St.  Louis,  I  M.  &   S.  Register  Co.  v.  Wright,  94  Fed.  502, 

Ry.    Co.    i;.    Hardie,    113    S.    W.    31  37  C.  C.  A.  372   (1899). 

(1908).  A   proponent,   the   adverse   interest 

Georgia.  —  Landrum     v.      Swann,  or  the  presiding  judge  is  very  apt  to 

(App.   1910)   68  S.  E.  862;   Clary  v.  insist  upon  it,  although  in  pursuance 

State,    (App.    1910)    68    S.    E.    615;  of  diflferent  objects. 

Georgia    Southern   &   F.   Ry.    Co.   v.  To  render  inferences  or  conclusions 

Walker,  5  Ga.  App.  155,  62  S.  E.  720  from   observation  competent,  the   de- 

(1908).  tailed  facts  must  appear  to  be  such 

Illinois.  —  Snell  v.  Weldon,  239  111.  as   would  enable  witnesses  to  arrive 

279,  87  N.  E.  1022   (1909).  at   an   intelligent   opinion.     Johnson 

Pennsylvania.  —  Stoner  v.  Pennsyl-  v.   GrifBths   &   Co.,    (Tex.   Civ.   App. 

vania  Fuel  Supply  Co.,  40  Pa.  Super.  1911)   135  S.  W.  683. 

Ct.  599  (1909).  4.  Georgia.  —  Shaw  v.  Jones,  133 
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§  1814.  (Involution  of  Reasoning;  Conditions  of  Admissi- 
bility; Necessity);  (b)  Inability  of  Jury  to  coordinate  the  Sense 
Impressions  of  the  Observers.  —  From  similar  causes  inliereiit  in 
the  fact  that  verbal  description  is  necessarily  ill-adapted  for  the 
presentation  of  reciprocally  interacting  phenomena,^  it  is  probable 
that,  even  should  the  witness  succeed  in  giving  to  the  jury  an  exact 
representation  of  many  commingled  phenomena,  the  tribunal 
would  still  fail  to  receive  an  accurate  impression  of  the  situation 
as  a  whole.^ 

§  1815.  (Involution  of  Reasoning;  Conditions  of  Admissi' 
bility;  Necessity;  [6]  Inability  of  Jury  to  coordinate  Sense 
Impressions  of  the  Observers) ;  Sequences  and  Coexistences.  — 

The  necessity  presented  to  judicial  administration  for  using  the 
secondary  evidence  of  inference,  conclusion,  or  judgment  which 
arises,  as  has  just  been  noticed  in  the  preceding  section,  from  the 
inability  of  the  jury  properly  to  coordinate  a  lengthy  description 
by  the  most  capable  witness  into  an  approximately  correct  com- 
posite whole  is  due,  it  may  be  noticed,  to  a  very  fundamental 
cause.  The  root  of  the  trouble  lies  in  the  inherent  limitation  im- 
posed u,pon  language  as  a  means  for  conveying  thought.  Its  su- 
periority, in  this  respect,  to  other  symbolic  forms  for  representing 
ideas  has  been  elsewhere  noted.^  This  excellence,  however,  is  to 
be  taken  in  connection  with  the  fact  that  words,  symbolic  of  con- 
cepts or  ideas,  as  they  follow  each  other  in  the  mind  in  a  succes- 
sion of  time  are  ill-adapted  to  presenting  a  concept  of  numerous 
phenomena  which  co-exist  in  space.  In  other  words,  language, 
being  compelled  to  use  ideas  in  sequence,  deals  most  effectively, 
in  description,  with  actions  or  other  sequences  which  also  follow 
one  another  in  point  of  time.  Coexistences  in  space  are  more 
properly  brought  to  the  mind  by  other  forms  of  conveying  thought,* 

Ga.  446,  66  S.  E.  240  (1909)  ;  Sum-  United  States.  —  Lake  v.  Shenango 

ner  v.  Sumner,  118  6a.  590,  45  S.  E.  Turnace  Co.,  160  Fed.  887   ri908). 

509   (1903).  See  also  §  1812,  n.  4. 

Iowa.  —  Steele  v.  M.  E.  Andrews  §  1814-1.  §  1815. 

&  Sons,  121  N.  W.  17   (1909).  2.  Missouri,  etc.,  Telephone  Co.  v. 

New  Hampshire.  —  Keefe  v.  Sulli-  Vandevort,  67  Kan.  269,  72  Pao.  771 

van  County  R.  R.,  75  N.  H.  116,  71  (1903). 

Atl.  379   (1908).  §  1815-1.  §  17. 

Washington.  —  Pearson  v.  Alaska  2.  "Language,  on  the  other  hand, 

Pac.  S.  S.  Co.,  51  Wash.  560,  99  Pac.  cannot,    as    painting    and    sculpture 

753   (1909).  can,  bring  a  figure  or  a  scene  before 
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such  as  the  arts  of  sculpture  or  painting,  which  have  the  power  to 
present,  at  a  glance,  to  the  eye  the  synchronous  coexistence  in 
space  of  a  very  large  number  of  details ;  but  which,  being  limited 
in  their  presentation  to  a  single  moment  of  time,  have  no  power 
to  describe  action,  except  through  the  pregnant  nature  of  the 
incident  selected  for  portrayal.*  The  mind  is  distinctly  conscious 
of  a  sense  of  being  fatigued,  baffled  and  finally  driven  to  despair 
or  disgust  in  an  attempt  to  draw  any  correct  mental  picture  from 
a  description  in  words  of  a  composite  appearance  embodying  a 
large  number  of  details.  The  difficulty  is  the  same  as  that  which 
generally  attends  the  effort  of  a  novelist  to  give  a  minute  statement 


the  eye.  With  the  aid  of  the  imagi- 
nation, it  can  recall  to  the  memory 
things  that  the  eye  has  seen;  but  no 
'  word-painter '  can  give  an  idea  of 
the  sea  or  a  mountain,  of  a  color  or 
a  flower,  to  one  who  has  never  seen  it; 
there  is  no  such  thing  as  a  '  poetical 
picture.' "  Hill,  Principles  of  Rhet- 
oric, p.  168. 

3.  "  The  arts  of  communication  by 
colors  or  by  marble  differ  from  the 
art  of  communication  by  language,  in 
that  they  can  directly  represent  sta- 
tionary objects,  but  cannot  represent 
action.  Painting  and  sculpture,  as 
they  address  the  eye  only,  are  sub- 
ject to  the  limitations  to  which  the 
eye  is  subject.  Hence,  painting  and 
sculpture  can  represent  only  a  single 
moment  of  time,  since  the  eye  cannot 
receive  the  impressions  of  two  suc- 
cessive moments  at  once;  but  they 
may  represent  a  wide  extent  of  space, 
or  a  scene  comprising  numerous  de- 
tails, since  the  eye  can  in  a  moment 
receive  an  impression  of  a  whole  that 
is  composed  of  many  widely  different 
parts."  Hill,  Principles  of  Rhetoric, 
p.  167. 

Actions  and  bodies.  —  "  Subjects 
whose  wholes  or  parts  exist  in  juxta- 
position are  called  bodies.  Conse- 
quently, bodies  with  their  visible 
properties  are  the  peculiar  subjects 
of  painting.  Subjects  whose  wholes 
or  parts  are  consecutive  are  called  ac- 


tions. Consequently,  actions  are  the 
peculiar  subject  of  poetry.  Still,  all 
bodies  do  not  exist  in  space  only,  but 
also  in  time.  They  endure,  and  in 
each  moment  of  their  duration  may 
assimie  a  different  appearance,  or 
stand  in  a  different  combination. 
Each  of  these  momentary  appearances 
and  combinations  is  the  effect  of  a 
preceding  one,  may  be  the  cause  of 
a  subsequent  one,  and  is  therefore,  as 
it  were,  the  centre  of  an  action.  Con- 
sequently, painting  too  can  imitate 
actions,  but  only  indicatively,  by 
means  of  bodies.  On  the  other  hand, 
actions  cannot  exist  by  themselves, 
they  must  depend  on  certain  beings. 
So  far,  therefore,  as  these  beings  are 
bodies,  or  are  regarded  as  such, 
poetry  paints  bodies,  but  only  in- 
dicatively, by  means  of  actions.  In 
its  coexisting  compositions  painting 
can  only  make  use  of  a  single  instant 
of  the  action,  and  must  therefore 
choose  the  one  which  is  most  preg- 
nant, and  from  which  what  precedes 
and  what  follows  can  be  most  easily 
gathered.  In  like  manner  poetry,  m 
its  progressive  imitations,  is  confined 
to  the  use  of  a  single  property  of 
bodies,  and  must  therefore  choose  that 
which  calls  up  the  most  sensible 
image  of  the  body  in  the  aspect  in 
which  she  makes  use  of  it."  Lessing: 
Saokoon,  e.  xvi. 
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of  the  beauty  of  his  heroine.*  Upon  the  presentation  of  the  first 
detail,  a  concept  arises  in  the  mind.  This  is  at  once  dramatized, 
as  it  were,  into  association  with  a  person.^  The  mind,  forced  to 
fill  in  the  balance  of  the  picture,  almost  of  necessity  fails  to  do  so 
in  accordance  with  the  subsequent  details  of  the  narration.  As 
each  new  touch  is  added  to  the  attempted  word  painting'  much 
that  has  gone  before ''  must  be  rearranged.  The  whole,  in  the 
meanwhile,  is  held  in  suspense  to  await  the  arrival  of  further  com- 
pleting touches.  The  result,  in  most  instances,  is  that,  as  detail 
after  detail  is  added  the  mental  picture  becomes  dim  rather  than 
distinct  The  imagination,  deprived  of  the  sense  of  harmony 
and  proportion  which  the  painter  could  represent  to  the  physical 
eye  on  the  instant,  produces  but  a  sorry  jumble  of  independent  at- 
tributes cohering  in  no  specific  unity.®  This  is  the  fundamental 
impediment  in  the  path  of  the  witness  who  is  seeking  to  state 
numerous  coexisting  phenomena  to  a  jury  and  the  obstacle  to  the 
jury's  complete  comprehension  of  what  he  is  trying  to  say.  "  The 
only  way,"  says  Prof.  Hill,  "  in  which  words  can  give  an  impres- 
sion of  a  whole  is  by  the  enumeration  of  the  parts.  To  make  a 
whole,  these  parts  must  be  laboriously  put  together,  with  the  risk 
that  the  part  first  spoken  of  will  be  forgotten  before  the  last  part  is 

4.  "  Beauty,  being  the  result  of  a  Language  can  convey  visual  ideas  only 
harmonious  union  of  parts,  is  peou-  in  the  sense  that  it  can  eflfect  new 
liarly  difiBcult  to  represent  by  Ian-  combinations  of  images  already  ex- 
guage,  and  must  therefore  be  shown  isting  in  the  mind  of  the  person  ad- 
indirectly."  Hill,  Principles  of  Rhet-  dressed."  Bates,  Talks  on  Writing 
oric,  p.  174.  English,  2nd  series,  p.   175. 

5.  "  The  moment  our  discourse  rises  7.  "  Whoever  writes  description 
above  the  ground  line  of  familiar  must  guard  carefully  against  the  pos- 
facts,  and  is  inflamed  with  passion  or  sibility  of  arousing  in  the  reader's 
exalted  by  thought,  it  clothes  itself  mind  any  impression  that  must  after- 
in  images.  A  man  conversing  in  ward  be  removed  or  modified."  Bates, 
earnest,  if  he  watch  his  intellectual  Talks  on  Writing  English,  2nd  series, 
processes,  will  find  that  always  a  ma-  p.  183. 

terial  image,  more  or  less  luminous,  8.  "  Clearness     and     swiftness     of 

arises  in  his  mind,  contemporaneous  mental  vision  are  not  possible  where 

with  every  thought,  which  furnishes  images  must  be  changed  or  discarded 

the  vestment  of  the  thought.     .     .     .  (183)     .    .    .    The  piling  u,p  of   de- 

This  imagery  is  spontaneous.     It  is  tails   is    like    a    shower   of   feathers, 

the  blending  of  experience  with  the  which  may  at  first  be  charming,  but 

present   action   of   the   mind.     It  is  which    ends    by    smothering    the   be- 

proper    creation."  —  Emerson:     Na-  holder.     The  mind  must   see  all   at 

ture.  once,    or    it    sees    nothing    clearly."' 

6.  "  To  paint  with  words  is  of  Bates,  Talks  on  Writing  English,  2nd 
course,  strictly  speaking,  impossible.  series,  p.  18-1. 
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reached,  and  with  the  certainty  that  complete  unity  cannot  be 
secured.  Words  succeed  each  other  in  time,  as  colors  and  outlines 
lie  side  by  side  in  space ;  the  former  are,  therefore,  especially  fitted 
to  represent  action,  the  latter  to  represent  bodies.  A  writer  can 
only  suggest  to  the  imagination  scenes  or  persons  that  a  painter  can 
depict  to  the  eye,  as  a  painter  can  only  suggest  a  story  that  a 
writer  can  fully  tell.  Each  is  strongest  at  the  other's  weakest 
point."  ®  Manifestly,  the  situation  is  one  which  presents  a  claim 
for  administrative  indulgence  in  the  use  of  secondary  evidence. 
The  form  of  substitutionary  proof  practically  available  is,  as  abun- 
dantly appears  later,  an  act  of  reasoning  from  the  phenomena  pre- 
sented to  the  mind  which  the  witness  is  able  to  state  and  the  jury 
to  understand. 

§  1816.  (Involution  of  Reasoning;  Conditions  of  Admissi- 
bility; Necessity;  [6]  Inability  of  Jury  to  coordinate  the  Sense 
Impressions  of  the  Observers) ;  Instructing  the  Jury.  —  To  avoid 
the  administrative  difficulty  of  the  jury's  lack  of  knowledge,  a 
simple  and  obvious  expedient  is  to  afford  them  such  instruction, 
by  way  of  preparation  for  their  act  of  judgment,  as  will  render  it 
an  exercise  of  sound  reasoning.  Occasionally,  this  can  be  satis- 
factorily done.^     Such  instruction  may  be  afforded  to  the  jury  by 

9.  Hill,   Principles  of  Rhetoric,  p.  New  Hampshire.  —  Nourie  v.  Theo- 

169.  bald,  68  N.  H.  564,  41  Atl.  182  (1896) 

§  1816-1.  Illinois.  —  Batchelor    E.  (dangerous  nature  of  taking  down  a 

Union  Stock  Yard,  etc.,  Co.,   88  III.  building). 

App.   395    (1899)     (safety  of   brake-  New  York.  —  Roberts  l).  New  York 

man)  ;  National  Gas  Light,  etc.,  Co.  El.  R.  Co.,  128  N.  Y.  455,  28  N.  E. 

V.  Meithke,  35  111.  App.  629    (1890)  486,  13  L.  R.  A.  499   (1891);  Fergu 

(cause  of  an  explosion).  son  v.  Hubbell,  97  N.  Y.  507,  49  Am. 

Iowa.  —  Muldowney      v.     Illinois  Rep.  544  (1884);  Cole  v.  Fall  Brook 

Cent.   R.    Co.,    36   Iowa   462    (1873)  Coal    Co.,    87    Hun    584,    34    N.    Y. 

(danger  in  coupling  cars).  Suppl.    572     (1895);    Davis    v.    New 

Massachusetts.  —  Higgins  v.  Dew-  York,  etc.,  R.  Co.,  69  Hun  174,  23  N. 

ey,    107   Mass.   494,    9   Am.   Rep.   63  Y.  Suppl.  358   (1893). 

(1871).  Vermont.  —  Brown  v.  Doubleday, 

Missouri.  —  Benjamin    y.     Metro-  61  Vt.  523,  17  Atl.  135  (1888)   (pack- 

politan  St.  R.  Co.,  50  Mo.  App.  602  ing  bark)  ;  Fraser  v.  Tupper,  29  Vt. 

(1892).                                             •  409    (1857). 

See    also    Green    v.    Kansas    City  West  Virginia.  —  Sebrell  v.   Bar 

Southern  Ry.   Co.,    (Mo.  App.   1910)  rows,  36  W.  Va.   212,   14  S.  E.   996 

125  S.  W.  865.  (1892). 

Nebraska.  —  Read  v.  Valley  Land,  United  States.  —  Patten  v.  V.  S., 

etc.,  Co.,  66  Nebr.  423,  92  N.  W.  622  15  Ct.  CI.  288    (1879)    (factor's  out- 

(1902).  lays). 
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the  witnesses  who  appear  on  the  stand.  On  the  other  hand,  this 
evidence  may  he  rejected  when  tendered.^  The  matter  is  one  of 
administration. 

§  1817.  (Involution  of  Reasoning;  Conditions  of  Admissi- 
bility; Necessity;  [6]  Inability  of  Jury  to  coordinate  the  Sense 
Impressions  of  the  Observers) ;  Jury's  Lack  of  Knowledge.  —  The 

necessity  for  receiving  the  secondary  evidence  of  an  act  of  infer- 
ence, conclusion  or  judgment  may  arise  not  so  much,  as  heretofore, 
from  difficulty  in  understanding  the  minor  premise,  the  probative 
or  evidentiary  fact,  as  from  lack  of  the  special  experience  which 
alone  can  form  a  satisfactory  major  premise.-'  Sound  reasoning 
without  the  presence  of  this  major  premise  is,  of  course,  impos- 
sible. To  meet  the  diffieulty,  it  may,  under  exceptional  circum- 
stances, be  possible  to  instruct  the  jury  to  a  satisfactory  extent 
during  the  progress  of  a  trial  or  even  by  taking  advantage  of  a 
reasonable  adjournment  for  the  purpose.  Such  cases,  however, 
are  rare  and,  as  a  rule,  an  adequate  necessity  for  the  introduction 
of  the  reasoning  of  witnesses  will  be  assumed  to  have  been  created.* 
Where  the  experience  of  the  jury  does  not  enable  them  to  under- 
stand and  reason  intelligently  with  regard  to  a  matter  of  science, 
or  as  to  the  affairs  of  a  trade  or  calling,  skilled  witnesses  will  be 
allowed  to  state  facts  of  special  knowledge.^  The  administrative 
attitude  of  the  court  toward  the  inferences  of  a  skilled  witness  or 
competent  expert  is  much  the  same  as  that  toward  the  technical 

2.  Mlddlebury  Bank  v.  Rutland,  33  2.  That   a  jury  should   reject  the 

Vt.  414   (1860).  reasoning  of  a  competent  skilled  wit- 

§  1817-1.  "  It  is  not  because  a  man  ness  because  they  themselves  have  not 

has   a  reputation  for  superior  saga-  had  any  experience  which  sustains  it 

city,  and  judgment,  and  power  of  rea-  is  farcical.     Louisville,  etc.,  R.  Co.  V. 

soning,    that    his   opinion    is    admis-  Malone,    109  Ala.  509,  20   South.  33 

Bible;  if  so,  such  men  might  be  called  (1895). 

in  all  cases,  to  advise  the  jury,  and  3.  McClendon  v.  State,  7  Ga.  App. 

it  would  change   the  mode   of  trial.  784,  68  S.  E.  331  (1910)  ;  Pittsburgh, 

But  it  is  because  a  man's  professional  C,  C.  &  St.  L.  Ry.  Co.  v.  Nicholas, 

pursuits,  his  peculiar  skill  and  knowl-  165  Ind.  679,  76  N.  E.  522   (1906). 

edge  in  some  department  of  science.  Conclusions     of     expert     witnesses 

not  common  to  men  in  general,  enable  may  only  be  given  in  evidence  where 

him  to  draw  an  inference,  where  men  the  conclusions  as  well  as  knowledge 

of  common   experience,  after   all  the  of    the    facts    from    which    they    are 

facts  proved,  would  be  left  in  doubt."'  drawn    depend   upon    professional   or 

New  England  Glass  Co.  v.  Lovell,  7  scientific    information    or    skill,    not 

Cush.    (Mass.)    319,  321    (1851).  within  the  range  of  ordinary  train- 
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facts  which  they  state.  The  evidence  of  these  witnesses  is  admis- 
sible where  the  facts  are  such  that  those  who  testify  may  well  be 
supposed  from  their  experience  and  study  to  have  peculiar  knowl- 
edge on  the  subject  which  jurors  generally  do  not  possess.* 

§  1818.  (Involution  of  Reasoning;  Conditions  of  Admissi- 
bility; Necessity;  [A]  Inability  of  Jury  to  coordinate  the  Sense 
Impressions  of  the  Observers) ;  Common  Knowledge Con- 
versely, it  follows  that  where  the  matter  is  one  of  common  knowl- 
edge,^ i.  e.,  where  the  general  proposition  of  experience  which  con- 
stitutes the  major  premise  is  one  within  the  knowledge  of  the  aver- 
age juryman  no  ground  for  admitting  the  reasoning  of  witnesses 
is  furnished.''  The  secondary  evidence  is,  therefore,  rejected  un- 
der the  rule  excluding  the  reasoning  of  witnesses.^     A  good  ad- 


ing  or  intelligence.  Ferdon  v.  New 
York,  0.  &  W.  Ry.  Co.,  115  N.  Y. 
Suppl.  352,  131  App.  Div.  380  (1909). 

4.  Horst  V.  Lewis,  (Neb.  1905)  103 
N.  W.  460. 

See  also  Buis  v.  Northern  Pac.  Ry. 
Co.,  42  Mont.  471,  113  Pac.  472 
(1911). 

§  1818-1.  5§  691  et  seq. 

2.  "  In  applying  circumstantial  evi- 
dence, which  does  not  go  directly  to 
the  fact  in  issue,  but  to  facts  from 
which  the  fact  in  issue  is  to  be  in- 
ferred, the  jury  have  two  duties  to 
perform;  first,  ...  to  ascertain 
the  truth  of  the  fact  to  which  the 
evidence  goes,  and  thence  to  infer  the 
truth  of  the  fact  in  issue.  This  in- 
ference depends  on  experience.  .  .  . 
Now  when  this  experience  is  of  such 
a  nature  that  it  may  be  presumed 
to  be  within  the  common  experience 
of  all  men  of  common  education,  mov- 
ing in  the  ordinary  walks  of  life, 
there  is  no  room  for  the  evidence  ol 
opinion;  it  is  for  the  jury  to  draw 
the  inference."  New  England  Glass 
Co.  V.  Lovell,  7  Cush.  (Mass.)  319, 
321    (1851). 

3.  Alabama.  —  Alabama  Mineral 
R.  Co.  V.  Jones,  114  Ala.  519,  21 
South.  507,  62  Am.  St.  Rep.  121 
(1896);    Nichols  v.   State,   100  Ala. 


23,  14  South.  539  (1893)  (possibility 
of  seeing  pistol) ;  Reeves  v.  State,  96 
Ala.  33,  11  South.  296  (1891);  Car- 
ney V.  State,  79  Ala.  14  (1885) 
(lover-like  conduct). 

Arkansas.  —  Fordyce  v.  Lowman, 
62  Ark.  70,  34  S.  W.  255  (1896); 
Brown  v.  State,  55  Ark.  593,  18  S. 
W.  1051   (1892). 

California.  —  Sappenfleld  v.  Main 
St.,  etc.,  R.  Co.,  91  Gal.  48,  27  Pac. 
590  ( 1891 )  ;  Shafter  v.  Evans,  53 
Gal.  32  (1878)  ;  Enright  v.  San  Fran- 
cisco, etc.,  R.  Co.,  33  Cal.  230  (1867). 

Cormectiout.  —  Irving  v.  Shethar, 
71  Conn.  434,  42  Atl.  258  (1899) 
(book  keeping)  ;  Rowland  v.  Fowler, 
47  Conn.  347  (1879) ;  Taylor  v.  Mon- 
roe, 43  Conn.  36  (1875). 

Florida.  —  Mann  v.  State,  23  Fla. 
610,  3  South.  207    (1887). 

Georgia.  —  Sumner  v.  Sumner,  118 
Ga.  590,  45  S.  E.  509  (1903);  Mil- 
ledgeville  v.  Wood,  114  Ga.  370,  40 
S.  E.  239  (1901);  Georgia  R.,  etc., 
Co.  V.  Hicks,  95  Ga.  301,  22  S.  E.  613 
(1894). 

Illinois.  —  Lamb  v.  Kerrens-Don- 
newald  Coal  Co.,  140  111.  App.  195 
(1908)  (competency  of  mule  driver)  ; 
Swift  &  Co.  V.  Miller,  139  111.  App. 
192  (1908)  (extrahazardous  occupa- 
tion) ;  Illinois  Steel  Co.  v.  Mann,  197 
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ministrative  rule  has  been  announced  by  the  supreme  court  of 
Connecticut:  "  The  true  test  of  the  admissibility  of  such  testi- 
mony is  not  whether  the  subject  matter  is  common  or  uncommon, 


111.  186,  64  N.  E.  328  (1902)  (danger 
of  falling  on  uneven  floor)  ;  Wight 
rire-Proofing  Co.  v.  Poczekai,  130  111. 
139,  22  N.  E.  543  (1889)  ;  Chicago  f. 
McGiven,  78  111.  347  (1875);  Mc- 
Mahan  v.  Swain,  106  111.  App.  392 
(1902)  (negligence  in  leaving  an 
awning  down  in  charge  of  a  clerk  too 
weak  to  raise  it)  ;  Phenix  Ins.  Co.  v. 
Mills,  89  111.  App.  58  (1899);  Chi- 
cago City  R.  Co.  V.  Smith,  69  111.  App. 
69  (1896)  ;  Gilbert  v.  Kuppenheimer, 
67  111.  App.  251  (1896)  (usual  pur- 
chases) ;  National  Gas  Light,  etc., 
Co.  V.  Methke,  35  111.  App.  629 
(1890). 

Indiana.  —  Green  v.  State,  154  Ind. 
655,  57  N.  E.  637  (1900)  (quantity 
and  quality  of  moonlight)  ;  Blan- 
chard-Hamilton  Furniture  Co.  v.  Col- 
vin,  32  Ind.  App.  398,  69  N.  E.  1032 
(1904)  (duty  of  particular  me- 
chanic) ;  Elkhart,  etc.,  R.  Co.  v.  Wal- 
dorf, 17  Ind.  App.  29,  46  N.  E.  88 
(1896);  Louisville,  etc.,  R.  Co.  v. 
Berry,  9  Ind.  App.  63,  35  N.  E.  565, 
36  N.  E.  646   (1893). 

Iowa.  —  Frick  v.  Kabaker,  116 
Iowa  494,  90  N.  W.  498  (1902)  (Com- 
paring items  on  two  separate  ac- 
counts) ;  Creager  v.  Johnson,  114 
Iowa  249,  86  N.  W.  275  ( 1901 )  ; 
Belair  v.  Chicago  R.  Co.,  43  Iowa  662 
(1876)  ;  Way  v.  Illinois  Cent.  R.  Co., 
40  Iowa  341  (1875);  Muldowney  v. 
Illinois  Cent.  R.  Co.,  36  Iowa  462 
(1873). 

Kansas.  —  Atchison,  etc.,  R.  Co.  v. 
Chance,  57  Kan.  40,  45  Pac.  60 
(1896). 

Kentucky.  —  N.  N.,  etc.,  Co.  v. 
Wilson,  16  Ky.  L.  Rep.  262  (1894). 

Maine.  —  Pulsifer  v.  Berry,  87  Me. 
405,  32  Atl.  986  (1895)  ;  Mayhew  v. 
Sullivan  Min.  Co.,  76  Me.  100  (1884). 

Maryland.  —  Metropolitan  Sav. 
Bank  v.  Manion,  87  Md.  68,  39  Atl. 


90  (1897)  ;  Davis  v.  State,  38  Md.  15 
(1873). 

Massachusetts.  —  Welch  v.  New 
York,  etc.,  R.  Co.,  176  Mass.  393,  57 
N.  E.  668  (1900)  ;  Connelly  v.  Ham- 
ilton Woolen  Co.,  163  Mass.  156,  39 
N.  E.  787  (1895)  ;  Higgins  r.  Dewey, 
107  Mass.  494,  9  Am.  Rep.  63  (1871)  ; 
White  r.  Ballou,  8  Allen  408  (1864) ; 
New  England  Glass  Co.  v.  Lovell,  7 
Cush.  319   (1851). 

Michigan.  —  Atherton  v.  Bancroft, 
114  Mich.  241,  72  N.  W.  208  (1897)  ; 
Prentis  v.  Bates,  88  Mich.  567,  50  N. 
W.  637  (1891);  Smith  v.  Sherwood 
Tp.,  62  Mich.  159,  28  N.  W.  806 
(1886)    (hole  frightening  horse). 

Minnesota.  —  Hubachek  v.  Haz- 
zard,  83  Minn.  437,  86  N.  W.  426 
( 1901 )  ;  Sneda  v.  Libera,  65  MSnn. 
337,  68  N.  W.  36  (1896)  ;  Sowers  v. 
Dukes,  8  Minn.  23    (1862). 

Missouri.  —  Lee  v.  Knapp,  155  Mo. 
610,  56  S.  W.  458  (1899)  ;  Dammann 
V.  St.  Louis,  152  Mo.  186,  53  S.  W. 
932  (1899)  (how  long  a  condition 
had  existed)  ;  Benjamin  v.  Metropoli- 
tan St.  R.  Co.,  133  Mo.  274,  34  S.  W. 
590  (1895);  Hurt  v.  St.  Louis,  etc., 
R.  Co.,  94  Mo.  255,  260,  7  S.  W.  1,  4 
Am.  St.  Rep.  374  (1887)  ;  Laytham  f. 
Agnew,  70  Mo.  48  (1879)  ;  Gavisk  i: 
Pacific  R.  Co.,  49  Mo.  274  (1872); 
Rosenheim  r.  American  Ins.  Co.,  33 
Mo.  230  (1862)  ;  Blumenthal  v.  Roll, 
24  Mo.   113    (1856). 

Nebraska.  —  Missouri  Pac.  R.  Co. 
V.  Fox,  56  Nebr.  746,  77  N.  W.  130 
(1898)  ;  Atchison,  etc.,  R.  Co.  v.  Law- 
ler,  40  Nebr.  356,  58  N.  W.  968 
(1894). 

New  Bampshire.  —  Spear  v.  Rich- 
ardson, 34  N.  H.  428  (1857);  Pat- 
terson t'.  Colebrook,  29  N.  H.  94 
(1854)  ;  Marshall  v.  Columbian  Mut. 
F.  Ins.  Co.,  27  N.  H.  157  (1853)  ; 
Concord  R.  Co.  v.  Greely,  23  N.  H. 
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or  -whether  many  persons  or  few  have  knowledge  of  the  matter; 
but  it  is  whether  the  witnesses  offered  as  experts  have  any  peculiar 
knowledge  or  experience,  not  common  to  the  world,  which  renders 


237  ( 1851 ) ;  Rochester  v.  Chester,  3 
N.  H.  349   (1826). 

Naw  Jersey.  —  New  Jersey  Trac- 
tion Co.  V.  Brabban,  57  N.  J.  L.  691, 
32  Atl.  217  (1895). 

New  York.  —  Harrison  v.  New 
York  Cent.  &  H.  K.  R.  Co.,  195  N.  Y. 
86,  87  N.  E.  892  (1909)  [modifying 
order  111  N.  Y.  Suppl.  812,  127  App. 
Div.  804  (1908)];  Gardner  v.  Friede- 
rich,  163  N.  Y.  568,  57  N.  E.  1110 
(1900);  Parish  v.  Baird,  160  N.  Y. 
302,  54  N.  E.  724  (1899)  ;  Van  Wyck- 
len  V.  Brooklyn,  118  N.  Y.  424,  24 
N.  E.  179  (1890);  Ferguson  v.  Hub- 
bell,  97  N.  Y.  507,  49  Am.  Rep.  544 
(1884) ;  Hart  v.  Hudson  River  Bridge 
Co.,  84  N.  Y.  56  (1881);  Steinbach 
V.  La  Fayette  F.  Ins.  Co.,  54  N.  Y. 
90  (1873)  [affirming  12  Hun  641 
(1878)];  Morehouse  v.  Mathews,  2 
N.  Y.  514  (1849);  White  v.  Caze- 
novia,  77  N.  Y.  App.  Div.  547,  78  N. 
Y.  Suppl.  985  (1902) ;  Ward  v.  Troy, 
55  N.  Y.  App.  Div.  192,  66  N.  Y. 
Suppl.  925  (1900)  (possibility  that 
a  sewer  cover  will  tip  before  slip- 
ping) ;  Miller  v.  Erie  R.  Co.,  34  N. 
Y.  App.  Div.  217,  54  N.  Y.  Suppl.  606 
1898)  (paint  covers  defects) ;  Green 
V.  Homellsville,  etc.,  R.  Co.,  24  N. 
Y.  App.  Div.  434,  48  N.  Y.  Suppl.  570 
(1897)  (sufficiency  of  fence);  Smith 
V.  Brooklyn,  32  N.  Y.  App.  Div.  257, 
52  N.  Y.  Suppl.  983  (1898);  Roe  v. 
New  York,  56  N.  Y.  Super.  Ct.  298,  4 
N.  Y.  Suppl.  447  (1889)  (effect  of 
rain  on  a  street)  ;  Carradine  v. 
Hotchkiss,  55  N.  Y.  Super.  Ct.  190, 
13  N.  Y.  St.  295  (1888);  People  v. 
Bodine,  1  Denio  281  (1845) ;  Norman 
V.  Wells,  17  Wend.  137  (1837)  ;  Gib- 
son V.  Williams,  4  Wend.  320 
(1830). 

North  Carolina.  —  Cogdell  v.  Wil- 
mington, etc.,  R.  Co.,  132  N.  C.  852, 
44  S.  E.  618   (1903);  De  Berry  v. 


Carolina,  etc.,  R.  Co.,  100  N.  C.  310. 
6  S.  E.  723  (1888). 

Ohio.  —  Ohio,  etc..  Torpedo  Co.  t'. 
Fishburn,  61  Ohio  St.  608,  56  N.  E. 
457,  76  Am.  St.  Rep.  437  (1900); 
Crowell  V.  Western  Reserve  Bank,  3 
Ohio  St.  406  (1854);  Brandon  v. 
Lake  Shore,  etc.,  R.  Co.,  17  Ohio  Cir. 
Ct.  705,  8  Ohio  Cir.  Dec.  642  (1896). 

Oregon.  —  Fisher  v.  Oregon  Short 
Line  R.  Co.,  22  Oreg.  533,  30  Pac. 
425,  16  L.  R.  A.  519  (1892). 

Pennsylvania.  —  Seifred  v.  Penn- 
sylvania R.  Co.,  206  Pa.  St.  399,  55 
Atl.  1061  (1903);  Siegler  v.  Mellin- 
ger,  203  Pa.  St.  256,  52  Atl.  175,  93 
Am.  St.  Rep.  767  (1902)  (dangerous 
condition  of  a  place)  ;  Reese  v.  Clark, 
198  Pa.  St.  312,  47  Atl.  994  (1901)  ; 
Ryder  v.  Jacobs,  182  Pa.  St.  624,  38 
Atl.  471  (1897)  (keeping  of  simple 
accounts)  ;  Graham  v.  Pennsylvania 
R.  Co.,  139  Pa.  St.  149,  21  Atl.  151. 
12  L.  R.  A.  293  ( 1891 )  ;  Forbes  v. 
Caruthers,  3  Yeates  527  (1803)  ;  Un- 
derbill V.  Wynkoop,  15  Pa.  Super.  Ct. 
230  (1900);  Salsberg  v.  Dallas,  10 
Kulp  47  (1900)  (dangerous  condition 
of  highway).  iSfee  also  Blauvelt  v. 
Delaware,  etc.,  R.  Co.,  206  Pa.  St. 
141,  55  Atl.  857  (1903)  (time  neces- 
sary for  train  to  pass  at  given 
speed). 

South  Carolina.  —  Easier  v.  South- 
ern R.  Co.,  59  S.  C.  311,  37  S.  E.  938 
(1900)  (sufficient  time  to  alight 
from  train). 

Texas.  —  Radam  v.  Capital  Mi- 
crobe Destroyer  Co.,  81  Tex.  122,  16 
8.  W.  990,  26  Am.  St.  Rep.  783 
(1891) ;  Cooper  v.  State,  23  Tex.  331 
(1859);  Clay  v.  State,  41  Tex.  Or. 
653,  56  S.  W.  629  (1900)  ;  St.  Louis 
Southwestern  R.  Co.  v.  Ball,  28  Tex. 
Civ.  App.  287,  66  S.  W.  879  (1902) ; 
Chicago,  etc.,  R.  Co.  v.  Long,  26  Tex. 
Civ.  App.  601,  65  S.  WL  882  (1901)  j 
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their  opinions  founded  on  such  knowledge  or  experience  any  aid 
to  the  court  or  the  jury  in  determining  the  questions  at  issue."  * 
"  The  governing  rule  deduced  from  the  cases  "  say  the  supreme 
court  of  New  York,  "  permitting  the  opinions  of  witnesses  is  that 
the  subject  must  be  one  of  science  or  skill  or  one  of  which  observa- 
tion and  experience  have  given  the  opportunity  and  means  of 
knowledge,  which  exists  in  reasons  rather  than  descriptive  facts, 
and  therefore  cannot  be  intelligently  communicated  to  others  not 
familiar  with  the  subject  so  as  to  possess  them  with  a  full  under- 
standing of  it." "     "A  witness     .     .     .     testifying  merely  as  to 


Gulf,  etc.,  R.  Co.  V.  Bell,  24  Tex.  Civ. 
App.  579,  58  S.  W.  614  (1900)  (that 
ears  would  under  certain  conditions 
appear  to  be  clear  of  the  track). 

Vermont.  —  Magoon  v.  Before,  73 
Vt.  231,  50  Atl.  1070  (1901)  ;  Brown 
V.  Doubleday,  61  Vt.  523,  17  Atl.  135 
(1888)  ;  Stowe  v.  Bishop,  58  Vt.  498, 
3  Atl.  494,  56  Am.  Rep.  569  (1885)  ; 
Carpenter  v.  Corinth,  58  Vt.  214,  2 
Atl.  170  (1885);  Campbell  v.  Fair 
Haven,  54  Vt.  336  (1882);  Crane  v. 
Northfield,  33  Vt.  124   (1860). 

Virginia.  —  Southern  R.  Co.  v. 
Mauzy,  98  Va.  692,  37  S.  E.  285 
(1900)  (loading  car  wheels);  Guar- 
antee Co.  of  North  America  v.  Lynch- 
burg First  Nat.  Bank,  95  Va.  480,  28 
S.  E.  909  (1898). 

Washington.  —  Clum  v.  Barkley, 
20  Wash.  103,  54  Pac.  962   (1898). 

West  Virginia.  —  State  v.  Hull,  45 
W.  Va.  767,  32  S.  E.  240  (1899); 
State  V.  Musgrave,  43  W.  Va.  672,  28 
S.  E.  813  (1897);  Overby  v.  Chesa- 
peake, etc.,  R.  Co.,  37  W.  Va.  524,  13 
S.  E.  813  (1893)  ;  Welch  v.  Franklin 
Ins.  Co.,  23  W.  Va.  288   (1883). 

Wisconsin.  —  Selleck  v.  Janesville 
City,  104  Wis.  570,  80  N.  W.  644,  78 
Am.  St.  Rep.  892,  47  L.  R.  A.  691 
(1899)  ;  Crouse  v.  Chicago,  etc.,  R. 
Co.,  104  Wis.  473,  80  N.  W.  752 
(1899);  Trapp  v.  Druecker,  79  Wis. 
638,  48  N.  W.  664  (1891)  ;  Wiltse  v. 
Tilden,  77  Wis.  152,  46  N.  W.  234 
(1890);  Neilson  t).  Chicago,  etc.,  R. 
Co.,    68    Wis.    516,    17    N.    W.  310 


(1883);  Oleson  v.  Tolford,  37  Wis. 
327  (1875)  ;  Luning  v.  State,  2  Finn. 
(Wis.)  215,  1  Chandl.  (Wis.)  178,52 
Am.  Dec.  153  (1849). 

United  States.  —  Milwaukee,  etc., 
R.  Co.  V.  Kellogg,  94  U.  S.  469,  25 
L.  ed.  256  (1876);  Ft.  Pitt  Gas  Co. 
V.  Evansville  Contract  Co.,  123  Fed. 
63,  59  C.  C.  A.  281  (1903);  W.  J. 
Lemp  Brewing  Co.  v.  Ort,  113  Fed. 
482,  51  C.  C.  A.  317  (1902)  (driv- 
ing) ;  Manufacturers'  Ace.  Indemnity 
Co.  V.  Dorgan,  58  Fed.  945,  7  C.  C. 
A.  581,  22  L.  R.  A.  620  (1893);  U. 
S.  V.  Willard,  28  Fed.  Cas.  No.  16,698, 
1  Paine  539   (1826). 

England.  —  Ramadge  v.  Ryan,  9 
Bing.  333,  2  L.  J.  C.  P.  7,  2  Moore 
&  S.  421,  23  E.  C.  L.  604  (1832); 
Carter  v.  Boehm,  3  Burr.  1905 
(1766). 

Canada.  —  Cain  v.  Uhlman,  20 
Nova  Scotia  148,  8  Can.  L.  T.  373 
(1887). 

4.  Taylor  v.  Monroe,  43  Conn.  36, 
44  (1875). 

5.  Schwander  v.  Birge,  46  Hun 
(N.  Y.)   66,  69   (1887). 

To  the  same  efiect  see  Georgia  R., 
etc.,  Co.  V.  Hicks,  95  Ga.  301,  22  S. 
E.  613  (1894)  ;  Toledo,  etc.,  R.  Co.  v. 
Conroy,  68  111.  560  (1873);  Benja- 
min V.  Metropolitan  St.  R.  Co.,  133 
Mo.  274,  34  S.  W.  590  (1896)  ;  Fer- 
guson V.  Hubbell,  97  N.  Y.  507,  49 
Am.  Rep.  544  (1884)  ;  Scattergood  v. 
Wood,  79  N.  Y.  263,  35  Am.  Rep.  515 
(1879). 
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matters  with  wMch  the  jury  may  well  be  supposed  to  be  as  con- 
versant as  himself,  and  as  capable  of  drawing  a  correct  conclusion, 
is  not  allowed  to  give  an  opinion."  *  It  has  been  quite  truly  said 
that:  "The  jury  should  not  be  influenced  by  the  opinion  of 
anyone  who  is  not  more  competent  to  form  one  than  themselves."  ^ 

Proper  conduct.  —  For  example,  as  the  rules  which  experience 
has  established  for  reasonable  conduct,*  whether  certain  acts 
are  safe  or  dangerous,*  capable  of  being  performed  without  un- 
usual exertion  ^"  or  within  the  limits  of  human  endurance  ^*  are 
parts  of  common  knowledge,  the  reasoning  of  witnesses  with  re- 
gard to  them  will  not  be  admitted. 

Natural  uniformity.  —  In  like  manner,  no  evidence  will  be  re- 
ceived as  to  the  reasoning  of  witnesses  with  regard  to  the  operation 
of  well  known  laws  of  nature.  The  court  can  scarcely  assume 
that  an  inference  with  regard  to  a  fact  which  every  intelligent 
person  knows  can  be  helpful  to  the  jury.^*  For  instance,  the  in- 
ference of  a  witness  as  to  the  results  of  applying  force  in  a  well 
known  way  cannot  be  received.*^     Inferences  based  upon  familiar 

14  South.  864  (1893)  (whether  a  hoe 
could  kill  a  man  within  striking  dis- 
tance) ;  Cooper  v.  Mills  County,  69 
Iowa  350,  28  N.  W.  633  (1886)  (ac- 
tion of  currents)  ;  Hughes  v.  Musca- 
tine County,  44  Iowa  672  (1876) 
(buoyancy  of  water). 

13.  Alabama.  —  Golson  v.  State, 
124  Ala.  8,  26  South.  975  (1899) 
(whether  a  bullet  hole  in  a  door  ex- 
hibited to  the  jury  was  made  from 
within  or  without) . 

California.  —  Richardson  v.  Eu- 
reka, 96  Cal.  443,  31  Pac.  458  (1892) 
(plastering  cracks  from  settling  of 
building) . 

Illinois.  —  Chicago,  etc.,  R.  Co.  v. 
Lewandowski,  190  111.  301,  60  N.  E. 
497  (1901)  (whether  one  struck  by 
a  train  going  at  a  given  speed  can 
live)  ;  Hellyer  v.  People,  186  111.  550, 
58  N.  E.  245  (1900)  (whether  a  train 
of  a  given  momentum  could  have 
struck  a  man  and  inflicted  so  little 
visible  injury). 

Iowa.  —  Weane  v.  Keokuk,  etc.,  R. 
Co.,  45  Iowa  246  (1876). 

Kentucky.  —  Paducah  St.   R.  Co. 


6.  Hurt  V.  St.  Louis,  etc.,  E.  Co., 
94  Mo.  255,  260,  7  S.  W.  1,  4  Am.  St. 
Rep.  374   (1887). 

7.  Veerhusen  v.  Chicago,  etc.,  R. 
Co.,  53  Wis.  689,  694,  11  N.  W.  433 
(1882). 

8.  Hall  V.  Goodson,  32  Ala.  277 
(1858)  (that  whipping  was  cruel); 
Stone  V.  Denny,  4  Mete.  (Mass.)  151 
(1842)  (whether  an  important  omis- 
sion could  have  been  accidental ) . 

9.  Edwards  v.  Worcester,  172  Mass. 
104,  51  N.  E.  447  (1898)  (highway)  ; 
Locke  V.  International,  etc.,  R.  Co., 
25  Tex.  Civ.  App.  145,  60  S.  W.  314 
(1901)  (drive  safely  between  certain 
obstructions ) . 

10.  Clay  County  v.  Redifer,  32  Ind. 
App.  93,  69  N.  E.  305  (1903)  (as- 
sessing taxes ) . 

11.  Metropolitan  Sav.  Bank  v. 
Manion,  87  Md.  68,  39  Atl.  90  (1897) 
(opening  windows  in  the  wall  of   a 

stable  containing  a  number  of  horses) . 

12.  Johnson  v.  Louisville,  etc.,  R. 
Co.,  104  Ala.  241,  16  South.  75,  53 
Am.  St.  Rep.  39  (1893)  (intoxica- 
tion) ;  Holmes  v.  State,  100  Ala.  80, 

Vol.  Ill  — 153 


§  1818 


Reasoning  by  Witnesses. 


2434 


instances  of  the  uniformity  of  nature^*  and  therefore  known  to 
every  one  are  not  matters  for  the  reasoning  of  skilled  witnesses. 
As  a  rule,  facts  which  anybody  may  understandingly  observe  for 
himself  are  not  proper  subjects  for  the  evidence  of  such  a 
witness.^® 

The  general  rule,  in  other  words,  is  that  whenever  the  question 
to  be  determined  is  to  be  inferred  from  particular  facts  which 
can  be  readily  produced  before  the  jury,  and  the  inference  to  be 
deduced  therefrom  is  within  the  common  experience  of  men  in 
general,  requiring  no  special  knowledge,  skill  or  training,  the 
inference  is  to  be  drawn  by  the  jury,  and  not  by  the  witness.^® 


V.  Graham,  15  Ky.  L.  Rep.  748  (1894) 
(fall  from  car ) . 

Maine.  —  Boothby  v.  Lacasee,  94 
Me.  392,  47  Atl.  916  (1900)  (course 
of  fire  under  influence  of  wind, 
etc. ) . 

Michigan.  —  Pasamore  v.  Passmore, 
60  Mich.  463,  27  N.  W.  601  (1886) 
(loosening  of  leaves  in  a  book). 

Mississippi.  —  Majors  v.  State,  35 
South.  825  (1904)  (deadly  nature  of 
a  weapon). 

Missouri.  —  Winters  v.  Hannibal, 
etc.,  R.  Co.,  39  Mo.  468  (1867). 

New  York.  —  Rawls  v.  American 
Mut.  L.  Ins.  Co.,  27  N.  Y.  282,  84  Am. 
Dec.  280  (1863)  (injury  to  health  by 
intoxication). 

West  Virginia.  —  Welch  v.  Frank- 
lin Ins.  Co.,  23  W.  Va.  288  (1883) 
(destructive  quality  of  fire). 

14.  Knoll  V.  State,  55  Wis.  249,  12 
N.  W.  369,  42  Am.  Rep.  704  (1882) 
(whether  two  specimens  of  hair  were 
from  the  same  head). 

15.  Alaiama.  —  Troy  Fertilizer  Co. 
r.  Logan,  90  Ala.  325,  8  South.  46 
(1888)  (capacity  to  manage  em- 
ployees). 

Kentucky.  —  Wlright  v.  Com.,  72 
S.  W.  340,  24  Ky.  L.  Rep.  1838 
(1903). 

Massachusetts.  —  Hovey  v.  Sawyer, 
6  Allen  554  (1863)  (highest  part  of 
a  hill). 

Missouri.  —  Golding  v.  Golding,  6 


Mo.     App.     602      (1879)      (habitual 
drunkenness). 

New  Jersey.  —  New  Jersey  Trac- 
tion Co.  V.  Brabban,  57  N.  J.  L.  691, 
32  Atl.  217  (1895)  (ability  to  stand 
on  a  wooden  leg)  ;  Koccis  v.  State,  56 
N.  J.  L.  44,  27  Atl.  800  (1893)  (un 
derstand  English). 

New  York.  —  McCall  v.  Mosch- 
cowitz,  10  N.  Y.  Civ.  Proc.  107 
(1886). 

16.  Alalama.  —  Noel  v.  State,  49 
So.  824  (1909)  (sound  of  shots,  ap- 
pearance of  shell)  ;  American  Bolt 
Co.  V.  Fennell,  48  So.  97  (1908)  (ef- 
fect of  striking  a  mule) ;  Welch  v. 
State,  46  So.  856  (1908);  Southern 
R.  Co.  V.  Weatherlow,  44  So.  1019 
(1907)  (effect  of  being  struck  by 
locomotive ) . 

California.  —  Sullivan  r.  Morton 
Draying  &  Warehouse  Co.,  (App. 
1910)  108  Pac.  895  (danger  of  going 
near  horse's  head)  ;  Parkin  v.  Gray- 
son-Owen Co.,  106  Pac.  210  (1909) 
(hitching  a  team)  ;  Bowen  v.  Sierra 
Lumber  Co.,  (App.  1906)  84  Pac. 
1010   (effect  of  unsound  trestle). 

Colorado.  —  Smith  v.  Stevens,  33 
Colo.  427,  81  Pac.  35  (1905)  (keep- 
ing cows )  . 

Delaware.  —  Hearn  r.  Wilmington 
City  Ry.  Co.,  76  Atl.  629  (1910) 
(effect  of  fog  on  lights). 

Illinois.  —  Riley  v.  American  Steel 
&  Wire  Go,,  129  111.  App.  123  (1906) ; 


2435 


Exclusion  of  "  expert  "  Testimony.  §  1818 


Expert  testimony  is  inadmissible  on  a  question  which  court  or 
jury  can  themselves  decide  on  the  facts,  or  where  the  relation  of 


Star  Brewery  Co.  v.  Houck,  126  111. 
App.  608  (1906). 

Indiana.  —  Board  of  Com'r  of  Clay 
County  V.  Redifer,  32  Ind.  App.  93, 
69  N.  E.  305   (1903). 

Iowa.  —  State  v.  Armour  Packing 
Co.,  100  N.  W.  59  (1904)  (color  of 
butter). 

Kansas.  —  Wise  v.  Sugar  Appara- 
tus Mfg.  Co.,  84  Kan.  86,  113  Pac. 
403    (1911). 

Kentucky.  —  Chess  &  Wymond  Co. 
V.  Gohagan's  Guardian,  32  Ky.  Law 
Rep.  372,  105  S.  W.  890  (1907)  (con- 
dition of  knives ) . 

Louisiana.  —  City  of  Shreveport  v. 
Schulsinger,  36  So.  870  (1904)  (con- 
ducting poolroom). 

Maryland.  —  Stewart  v.  American 
Bridge  Co.,  69  Atl.  708  (1908)i; 
Baltimore  Belt  R.  Co.  v.  Sattler,  59 
Atl.  654  (1905)    (increase  of  smoke). 

Massachusetts.  —  Com.  v.  Spiro- 
poulos,  208  Mass.  71,  94  N.  E.  451 
(1911);  Bowie  v.  Fitchburg  Steam 
Engine  Co.,  200  Mass.  571,  86  N.  E. 
914  (1909);  Boisvert  v.  Ward,  199 
Mass.  594,  85  N.  E.  849  (1908) 
(leaking  roofs  produce  decay). 

Michigan.  —  Braasch  v.  Michigan 
Stove  Co.,  153  Mich.  652,  118  N.  W. 
366,  15  Detroit  Leg.  N.  748  (1908) 
(danger  from  elevator). 

Missouri.  —  Meily  v.  St.  Louis  & 
S.  F.  Ry.  Co.,  114  S.  W.  1013  (1908)  ; 
Heberling  v.  City  of  Warrensburg, 
133  Mo.  App.  544,  113  S.  W.  673 
(1908)  (trench  properly  filled); 
Gage  V.  St.  Louis  Transit  Co.,  211 
Mo.  139,  109  S.  W.  13  (1908)  (rock- 
ing of  trolley  cars ) . 

New  Jersey.  —  State  v.  Maioni,  74 
Atl.  526  (1909)  (formation  of  an  in- 
tent by  an  epileptic). 

Nevada.  —  Powell  v.  Nevada,  C.  & 
0.  Ry.,  78  Pac.  978  (1904)  (blowing 
shop  whistles). 

North  Carolina.  —  Boney  v.  Atlan- 


tic Coast  Line  R.  Co.,  71  S.  E.  87 
(1911)    (railroad  speed). 

Oklahoma.  —  Byers  v.  Territory, 
(Cr.  App.  1909)  100  Pac.  261  [re- 
hearing denied  103  Pac.  532]. 

Oregon. —  Trickey  v.  Clark,  93  Pac. 
457   (1908). 

Rhode  Island. —  State  v.  Heffernan, 
28  R.  I.  20,  65  Atl.  284  (1906) 
("practice  of  medicine"). 

Texas.  —  Kincheloe  Irrigating  Co. 
v.  Hahn  Bros.  &  Co.,  (Civ.  App. 
1910)  132  S.  W.  678  (rice  sufficiently 
watered). 

Utah.  —  Lee  v.  Salt  Lake  City,  83 
Pac.  562  (1905)  (the  effect  of  rid- 
ing bicycle  over   depression). 

Washington.  —  State  v.  Smails,  115 
Pac.  82  (1911)  ;  Christensen  v.  Haw- 
ley,  111  Pac.  1061  (1910);  (strength 
of  trestle)  ;  Johnson  v.  Caughren, 
104  Pac.  170  (1909). 

One  who  testifies  that  there  was 
no  dynamite  in  his  house  when  he 
left  home  need  not  be  shown  to  be  a 
skilled  witness.  Davis  v.  State,  (Ala. 
1904)   37  So.  676. 

Experts  should  not  be  permitted  to 
dogmatically  decide  questions  which 
depend  on  facts  from  which  ordinary 
men  are  competent  to  draw  conclu- 
sions; such  questions  being  for  the 
jury.  Stanch  v.  Fire  Ass'n  of  Phila- 
delphia, 111  N.  Y.  Suppl.  540,  127 
App.  Div.  350   (1908). 

A  man  of  ordinary  intelligence 
may  testify  on  such  matters  as  the 
settling  or  heaving  of  the  ground,  or 
a  fioor,  of  the  inclination  of  a  post, 
or  the  variation  in  diameter  of  grow- 
ing trees,  and  that  an  outer  rail  in 
the  curve  of  a  railroad  was  slightly 
lower  than  the  inner  rail.  Lincoln 
V.  Central  Vermont  Ry.  Co.,  82  Vt. 
187,  72  Atl.  821    (1909). 

Evidence  that  it  would  have  been 
possible  for  defendants  to  prepare  to 
have  protected  their  servant  from  in- 
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fads  and  their  probable  results  can  be  determined  without  special 
skill." 

Judge  sitting  as  a  jury.  —  Where  a  judge  sits  for  the  trial  of 
issues  of  fact,  a  rather  broader  range  has  frequently  been  given 
to  the  phrase  "  common  knowledge."  Thus,  on  a  trademark  case, 
evidence  of  experts  or  men  in  the  trade  cannot  be  given  to  show 
whether  or  not  a  combination  is  such  as  is  calculated  to  deceive 
the  purchaser.  It  is  a  question  entirely  for  the  judge.  Evidence 
of  facts  which  may  assist  the  latter  to  come  to  a  conclusion  whether 
one  mark  is  a  colourable  imitation  of  another  may  be  given.^* 

§  1819.  (Involution  of  Reasoning;  Conditions  of  Admissi- 
bility; Necessity;  [6]  Inability  of  Jury  to  coordinate  the  Sense 
Impressions  of  the  Observers) ;  Special  Knowledge.  —  To  admit 
the  inference,  conclusion  or  judgment  of  a  witness  it  is  by  no 
means  essential  that  the  subject  matter  should  be  one  of  science. 
If  it  be  such  that  a  special  habit  of  mind  or  specific  information 
not  usually  possessed  by  common  men  is  essential  for  its  complete 
understanding,  a  court  is  warranted  in  admitting  the  reasoning  of 
a  skilled  witness  with  regard  to  it.''  The  mere  fact,  however,  that 
the  witness  belongs  to  a  particular  trade  is  not  ground  for  receiv- 
ing the  evidence  of  his  inferences.  The  latter  must  embody 
technical  knowledge.^  Thus,  while  a  plumber  may  testify  as  to 
facts  particularly  relating  to  his  calling,  he  will  not  be  allowed  to 
state  his  reasoning  concerning  a  matter  of  common  knowledge  even 
should  the  latter  arise  in  connection  with  his  special  business.''' 
In  much  the  same  way,  the  inferences  of  those  especially  familiar 

juries    by    flying    rocks,    caused    by  &  Power  Co.  v.  State,  109  Md.  186, 

blasting,  is  not  a  subject  for  expert  72  Atl.  651   (1909). 

testimony.       Johnson     v.     Anderson,  18.  Nemohaud  v.  \Yanace,   11   Cal- 

(Wash.  1910)   111  Pac.  1063.  cutta  Weekly  Notes  537   (1907). 

When    expert    evidence    is   directed  §  1819-1.  Wight  Fire-Proofing  Co. 

to  ordinary  phenomena  easily  observ-  v.   Poczekai,    130    111.    139,   22   N.   E. 

able   by   any   person   of  ordinary   in-  543    (1889);   Davis  v.  State,  38  Md. 

telligence,  it  is  unnecessary  and  im-  15   (1873)  ;  People  v.  Barber,  115  N. 

proper.     Ladwig  v.  Jefferson  Ice  Co.,  Y.  475,  22  N.  E.   182    (1889);   Fair- 

141  Wis.  191,  124  N.  W.  407   (1910).  child  v.  Bascomb,  35  Vt.  398  (1862). 

Opinion  evidence  as  to  matters  of  2.  Georgia  R.,  etc.,  Co.  v.  Hicks,  95 

common  knowledge  is  not  permissible  Ga.  301,  22  S.  E.  613   (1894). 

although   not  necessarily  prejudicial.  3.  "  The  witness  was  asked,  '  What 

Schwantes    i;.    State,    127    Wis.    160,  would  be  the  effect  of  sixteen  feet  of 

106  N.  W.  237   (1906).  pipe  held  at  one  end  on  a  stick,  if 

17.   Consolidated  Gas,  Electric  Light  one  man  let  go;  what  would  be  the 
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with  animals  are  not  necessary  to  state  facts  regarding  which  the 
average  man  has  adequate  knowledge,  e.  g.,  what  is  likely  to 
frighten  *  or  otherwise  injure  °  them.  The  matter,  however,  is 
largely  one  of  administration.®  Where  no  special  training  is  re- 
quired for  learning  a  business,  facts  as  to  the  method  in  which  it  is 
done  will  not  be  received.'  "  No  rule,  however,  can  be  made  so 
precise  as  to  include  all  cases,  and  each  question  as  it  arises  must 
be  determined  by  the  application  of  general  principles  to  the  par- 
ticular inquiry  involved  in  the  case  before  the  court."  ^  In  this 
connection,  the  conflicts  are  numerous  for  the  decided  cases  "  may 


result  to  the  man  on  the  ladder,  if 
he  had  the  pipe  on  his  shoulder  as  de- 
scribed ? '  He  was  further  asked, 
what  in  his  opinion  caused  the  pipe 
to  fall.  We  do  not  think  these  mat- 
ters involve  any  of  the  mysteries  of 
any  particular  science,  trade  or  craft. 
The  plumber  was  doubtless  an  expert 
touching  matters  involved  in  his  par- 
ticular trade,  but  these  matters,  con- 
cerning which  an  expression  of  opin- 
ion from  him  was  then  invoked, 
though  bearing  some  slight  relation 
to  the  plumber's  trade,  are  simply  the 
ordinary  happenings  and  events  of 
life,  concerning  which  any  man  of 
reasonable  intelligence  from  his  own 
observation  would  be  able  to  speak 
with  as  much  precision  as  the  most 
expert  plumber."  Georgia  R.,  etc., 
Co.  V.  Hicks,  95  Ga.  301,  306,  22  S. 
E.  613  (1894). 

4.  Baltimore,  etc..  Turnpike  Koad 
V.  State,  71  MA.  573,  18  Atl.  884 
(1889)  ;  Ouverson  v.  Grafton,  5  N.  D. 
281,  65  N.  W.  676  (1895). 

What  an  animal  will  deem  it  safe 
to  approach  is  also  a  matter  of  com- 
mon knowledge.  Kauffman  v.  Maier, 
94  Cal.  269,  29  Pac.  481,  18  L.  R.  A. 
124  (1892);  Connelly  v.  Hamilton 
Woolen  Co.,  163  Mass.  156,  39  N.  E. 
787  (1895). 

5.  Brewster  v.  Weir,  93  111.  App. 
688  (1900)  (whether  a  horse  died  of 
overdriving). 

6.  Barber  v.  Manchester,  72  Conn. 
675,  45  Atl.  1014  (1900). 


7.  Illinois.  —  Illinois  Cent.  R.  Co. 
V.  People,  143  111.  434,  33  N.  E.  173, 
19  L.  R.  A.  119  (1892)  (regular  pas- 
senger train). 

Iowa.  —  Baldwin  v.  St.  Louis,  etc., 
R.  Co.,  68  Iowa  37,  25  N.  W.  918 
(1885)  (piling  lumber);  Moore  v. 
Chicago,  etc.,  R.  Co.,  65  Iowa  505,  22 
N.  W.  650,  54  Am.  Rep.  26  (1885) 
(qualifications  of  baggage-master)  ; 
Williams  v.  Niagara  F.  Ins.  Co.,  60 
Iowa  661  (1879)  (adjusting  insur- 
ance losses). 

Maryland.  —  Stumore  v.  Shaw,  68 
Md.  11,  11  Atl.  360,  6  Am.  St.  Rep. 
412  (1887)    (freighting). 

Massachusetts.  —  Flynn  v.  Boston 
Electric  Light  Co.,  171  Mass.  395,  60 
N.  E.  937  (1898)  (stringing  wires 
through  trees)  ;  Perkins  v.  Augusta 
Ins.,  etc.,  Co.,  10  Gray  312,  71  Am. 
Dec.  654   (1858)    (nautical). 

New  York.  —  Rawls  v.  American 
Mut.  L.  Ins.  Co.,  27  N.  Y.  282,  84 
Am.  Dec.  280  (1863)  (non  insurabil- 
ity of  a  habitual  drunkard). 

Oregon.  —  Nutt  v.  Southern  Pac. 
R.  Co.,  25  Oreg.  291,  36  Pac.  653 
(1894)    (unloading  tiles). 

Texas.  —  McKay  v.  Overton,  65 
Tex.  82  (1885)  (ordinary  book-keep- 
ing). 

Vermont.  —  Brown  v.  Doubleday, 
61  Vt.  523,  17  Atl.  135  (1889)  (pil- 
ing bark). 

8.  Van  Wycklen  v.  Brooklyn,  118 
N.  Y.  424,  429,  24  N.  E.  179  (1890). 
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be    said    not   only   to   have   become   legion,    but   legion    against 
legion."  ® 

Social  customs.  —  The  existence  and  nature  of  social  customs, 
being  a  matter  as  to  ■which  all  intelligent  persons  have  adequate 
information,  is  not  a  matter  of  special  knowledge.^" 

§  1820,  (Involution  of  Reasoning;  Conditions  of  Admissi- 
bility; Necessity) ;  Functions  of  the  Judge.  —  The  administrative 
duty  of  protecting  the  right  of  a  party  to  have  the  reasoning  of  the 
jury,  rather  than  that  of  witnesses,  applied  to  the  facts  of  his 
case,^  while  always  present,  presses  with  varying  weight  at  dif- 
ferent times.  As  is  elsewhere  suggested,  a  particularly  strong 
forensic  necessity  for  admitting  the  inference,  conclusion  or  judg- 
ment of  a  witness  must  be  shown  where  the  act  of  reasoning  re- 
lates to  the  existence  of  a  controverted  fact  upon  which  the  jury 
will  be  required  to  pass.  The  inertia  of  the  court  against  admit- 
ting such  evidence  will  naturally  be  found  to  be  great.  ^  The  es- 
tablishment by  the  proponent  of  the  fact  that  such  proof  is  fairly 
necessary  to  enable  him  to  bring  out  his  case  will  alone  suffice  to 
warrant  the  judge  in  sanctioning  so  great  a  violation  of  the  right 

9.  Graham  D.  Pennsylvania  Co.,  139  medicine");  Collinsville  v.  Eich- 
Pa.  St.  149,  158,  21  Atl.  151,  12  L.  mann,  108  111.  App.  655  (1902); 
R.  A.  293   ( 1891 ) .  Ohio,  etc.,  R.  Co.  v.  Atteberry,  43  111. 

10.  Compton  v.  Bates,  10  111.  App.       App.  80  (1891). 

78   (1881)    (suitable  female  apparel).  Indiana.  —  Johnson    v.    Anderson, 

See  also  Standard  Paint  Co.  v.  San  143  Ind.  493,  42  N.  E.  815   (1895); 

Antonio    Hardware    Co.,     (Tex.    Civ.  Hamrick  v.  State,  134  Ind.  324,  327, 

App.  1911)   136  S.  W.  1150.  34  N.  E.  3   (1892). 

§  1820-1.  §§  411  et  seq.  Iowa.  —  State  v.  Bennett,  121  N. 

2.  Arkansas.  —  Benson  v.  Files,  70  W.  1021   (1909). 

Ark.  423,  68  S.  W.  493  (1902)  ;  Lin-  Louisiana.  —  State    v.    Robertson, 

dauer  v.  Delaware  Mut.  Safety  Ins.  Ill  La.  35,  35  So.  375  (1903)    (guilt 

Co.,  13  Ark.  461   (1853).  of  accused). 

California.  —  People  v.  Wright,  93  Michigan.  —  People  v.  Row,  98  N. 

Cal.  564,  29  Pac.  240    (1892)  ;   Con-  W.  13,  10  Detroit  Leg.  N.  841  (1904) 

ner  v.   Stanley,  67  Cal.  315,  7  Pac.  (defendant's  guilt). 

723   (1885).  North    Dakota.  —  American    Soda 

Colorado.  —  Old     v.     Keener,     22  Fountain  Co.   v.  Hogue,   116   N.  W. 

Colo.  6,  43  Pac.  127    (1895).  339   (1908). 

Georgia.  —  Webb  v.   State,  6  Ga.  South  Carolina.  —  State  !>.  Stock- 

App.  353,  64  S.  E.  1001   (1909).  man,    82    S.    C.    388,    64    S.    E.    595 

Illinois.  —  Sokel  v.  People,  212  111.  ( 1909 ) . 

238,  72  N.  E.  382   (1904)  ;   People  v.  Texas.  —  Chenault  v.   State,    (Cr. 

Lehr,    196    111.    361,    63    N.    E.    725  App.   1904)    81   S,  W.   971    (want  of 

(1902)   (what  constitutes  "  practising  belief  in  defendant's  guilt). 


2439 


Reasoning  on  material  Points. 


§  1820 


to  a  jury  trial.®     Much,  the  same  attitude  is  taken  by  the  presiding 
judge  toward  the  tender  of  an  inference,  conclusion  or  judgment 


3.  Alabama.  —  Anderson  v.  State, 
104  Ala.  83,  16  South.  108  (1893) 
(inducement  in  seduction)  ;  Nichols 
V.  State,  100  Ala.  23,  14  South.  533 
(1893)  (visibility  of  pistol) ;  Helton 
V.  Alabama  Midland  E.  Co.,  97  Ala. 
276,  12  South.  276  (1892-93)  ;  Smith 
V.  State,  55  Ala.  1  (1876)  (known 
intemperance)  ;  Montgomery,  etc.,  R. 
Co.  V.  Edmonds,  41  Ala.  667  (1868) ; 
Weaver  v.  Alabama  Coal  Min.  Co.,  35 
Ala.  176  (1859)  (cause  of  collision) ; 
Johnson  v.  State,  35  Ala.  370  (1860) 
(money  obtained  honestly)  ;  Harris 
V.  State,  31  Ala.  362  (1858). 

Indiana.  —  Thompson  v.  Deprez,  96 
Ind.  67  (1884)  (public  utility  of  a 
highway)  ;  Dillman  v.  Crooks,  91  Ind. 
158  (1883);  Loshbaugh  v.  Birdsell, 
90  Ind.  466  (1883). 

Iowa.  —  Evans  v.  Elwood,  123 
Iowa  92,  98  N.  W.  584  (1904)  (acted 
in  self  defense)  ;  Cooper  Wagon,  etc., 
Co.  V.  Barnt,  123  Iowa  32,  98  N.  W. 
356  (1904)  (ownership  of  property)  ; 
Ward  V.  Dickson,  96  Iowa  708,  65  N. 
W.  997  (1896);  Miller  v.  Boone 
County,  95  Iowa  5,  63  N.  W.  352 
( 1895 )  ;  Butler  V.  Chicago,  etc.,  R. 
Co.,  87  Iowa  206,  54  N.  W.  208 
(1893);  Smith  v.  Hickenbottom,  57 
Iowa  733,  11  N.  W.  664  (1882)  ;  Mul- 
downey  v.  Illinois  Cent.  E.  Co.,  39 
Iowa  615  (1874);  Pelamourges  v. 
Clark,  9  Iowa  1   (1859). 

Kansas.  —  Cherokee,  etc.,  Min.  Co. 
V.  Dickson,  55  Kan.  62,  39  Pac.  691 
(1895)  ;  State  v.  Myers,  5  Kan.  206, 
38  Pac.  296  (1894)  (insolvency  of 
bank). 

Kentucky.  —  .^tna  L.  Ins.  Co.  v. 
Kaiser,  115  Ky.  539,  7  S.  W.  203,  24 
Ky.  L.  Rep.  2454  (1903)  (suicide); 
Smith  V.  Com.,  6  B.  Mon.  21  (1845) 
(disorderly  house). 

Michigan.  —  Furbush  v.  Maryland 
Casualty  Co.,  131  Mich.  234,  91  N. 
W.  135,  100  Am.  St.  Rep.  605  (1902) 


(suicide  or  murder) ;  McHugh  v.  Fitz- 
gerald, 103  Mich.  21,  61  N.  W.  354 
(1894). 

Minnesota.  —  Nininger  v.  Knox,  8 
Minn.  140   (1863). 

Missouri.  —  Walton  v.  Kansas  City, 
etc.,  R.  Co.,  40  Mo.  App.  544  (1890). 

Montana.  —  State  v.  Giroux,  19 
Mont.  149,  47  Pac.  798  (1896)  (which 
of  two  parents  was  better  qualified 
for  the  custody  of  children). 

Nebraska.  —  Chicago,  etc.,  R.  Co. 
V.  Holmes,  94  N.  W.  1007  (1903); 
Read  v.  Valley  Land,  etc.,  Co.,  66 
Nebr.  423,  92  N.  W.  622   (1902). 

New  York.  —  Blum  v.  Manhattan 
R.  Co.,  1  Misc.  119,  20  N.  Y.  Suppl. 
722  (1892);  Link  v.  Sheldon,  18  N. 
Y.  Suppl.  815  (1892);  Van  W^cklen 
V.  Brooklyn,  118  N.  Y.  424,  24  N.  E. 
179  (1890)  ;  People  v.  Barber,  115  N. 
Y.  475,  22  N.  E.  182  (1889)  ;  Doty  V. 
Stanton,  2  N.  Y.  Suppl.  417  (1888) ; 
Union  Mills  First  Nat.  Bank  v. 
Clark,  1  N.  Y.  Suppl.  724  (1888); 
Gutwillig  V.  Zuberbier,  41  Hun  361 
(1886);  People  v.  Muller,  96  N.  Y. 
408,  48  Am.  Rep.  635  (1884)  (ob- 
scenity of  a  photograph)  ;  Weber  v. 
Kingsland,  8  Bosw.  415  (1861); 
Heroy  v.  Van  Pelt,  4  Bosw.  60 
(1859).  See  also  People  v.  Murphy, 
101  N.  Y.  126,  4  N.  E.  326,  54  Am. 
Rep.  661  (1886). 

North  Carolina.  —  Pflfer  v.  Caro- 
lina Cent.  R.  Co.,  122  N.  C.  940,  29 
S.  E.  578  (1898);  Smith  v.  Smith, 
117  N.  C.  326,  23  S.  E.  270  (1895). 

North  Dakota.  —  Tetrault  v.  O'Con- 
nor, 8  N.  D.  15,  76  N.  W.  225  (1898) 
( who  was  in  possession ) . 

Ohio.  —  Ohio  Oil  Co.  v.  McCrory, 
14  Ohio  Cir.  Ct.  304,  7  Ohio  Cir.  Dec. 
344  (1896)  (whether  a  well  pro- 
duces gas  in  paying  quantities)  ;  Sell 
V.  Ernsberger,  8  Ohio  Cir.  Ct.  499,  4 
Ohio  Cir.  Dec.  100   (1894). 

Pennsylvania.  —  Omensetter         v. 
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of  a  witness  as  to  the  existence  of  a  fact  highly  material  to  the 
truth  of  the  proposition  in  issue.*     The  credibility  of  a  material 


Kemper,    6    Pa.    Super.    Ct.    309,   41 
Wkly.  Notes  Cas.  501   (1898). 

South  Dakota.  —  State  v.  Stevens, 
16  S.  D.  309,  92  N.  W.  420  (1902) 
(bank  insolvent). 

Texas.  —  Terry  v.  State,  (Or.  App. 
1903)  72  S.  W.  382  (who  fired  shot)  ; 
San  Antonio,  etc.,  R.  Co.  v.  Morgan, 
24  Tex.  Civ.  App.  58,  58  S.  W.  544 
(1900)  (child  old  enough  to  avoid  a 
danger)  ;  Pioneer  Sav.,  etc.,  Co.  v. 
Peck,  20  Tex.  Civ.  App.  Ill,  49  S. 
W.  160  (1898);  German  Ins.  Co.  v. 
Pearlstone,  18  Tex.  Civ.  App.  706,  45 
S.  W.  832  (1898)  ;  Bugbee  Land,  etc., 
Co.  V.  Brents,  (Civ.  App.  1895)  31 
S.  W.  695;  Schmick  v.  Noel,  72  Tex. 
1,  8  S.  W.  83   (1888)    (good  faith). 

Utah.  —  Saunders  v.  Southern  Pac. 
Co.,  15  Utah  334,  49  Pac.  646  (1897). 

Wisconsin.  —  Vecrhusen  v.  Chicago, 
etc.,  R.  Co.,  53  Wis.  689,  11  N.  W. 
433  (1882);  Wylie  v.  Wausau,  48 
Wis.  506,  4  N.  W.  682  (1880)  ;  Mel- 
lor  V.  Utica,  48  Wis.  457,  4  N.  W.  655 
(1880). 

England.  —  Rex  v.  Wright,  R.  &  R. 
456   (1821). 

Canada.  —  Courser  v.  Kirkbride, 
22  N.  Brunsw.  404  (1883);  Key  r. 
Thomson,  13  N.  Brunsw.  224  (1870). 

4.  Alabama.  —  Orr  v.  State,  117 
Ala.  69,  23  South.  696  (1897)  (dan- 
ger from  an  assault). 

Connecticut.  —  Brennan  v.  Berlin 
Iron  Bridge  Co.,  74  Conn.  382,  50  Atl. 
1030  (1902)  (whose  duty  it  was  to 
pile  up  timber). 

Delaware.  —  Wilcox  v.  Wilmington 
City  R.  Co.,  2  Pennew.  157,  44  Atl. 
686   (1899)    (earning  capacity). 

Georgia.  —  Lowman  v.  State,  109 
Ga.  501,  34  S.  E.  1019  (1899)  (self- 
defense). 

Illinois.  —  Chicago,  etc.,  R.  Co.  v. 
Kuckkuch,  197  111.  304,  64  N.  E.  353 
(1902)  (character  of  dogs  in  an  ac- 
tion for  injuries  received  from  vicious 
dogs). 


loica.  —  Suddeth  v.  Boone,  121 
Iowa  258,  96  N.  W.  853  (1903)  (in 
an  action  for  a  nuisance  caused  by 
discharge  of  a  sewer,  whether  filter 
beds  would  benefit  plaintiff)  ;  Thayer 
V.  Smoky  Hollow  Coal  Co.,  121  Iowa 
121,  96  N.  W.  718  (1903)  (probable 
interval  between  slate  becoming  loose 
in  the  roof  of  the  entry  to  a  mine 
and  its  dropping)  ;  State  v,  Reln- 
heimer,  109  Iowa  624,  80  N.  W.  669 
(1899)    (pregnancy  in  seduction). 

Louisiana.  —  State  v.  Parce,  37 
La.  Ann.  268  (1885)  (sufficient 
time). 

Michigan.  —  Mack  v.  Cole,  130 
Mich.  84,  89  N.  W.  564  (1902)  (op- 
portunity). 

Missouri.  —  Dammann  v.  St.  Louis, 
152  Mo.  186,  53  S.  W.  932  (1899) 
(sufficiency  of  repairs)  ;  State  t'. 
Pratt,  121  Mo.  566,  26  S.  W.  556 
(1894). 

Nebraska.  —  Martin  v.  Connell,  3 
Nebr.  (Unoff.)  240,  91  N.  W.  518 
(1902)  (to  whom  money  was  due); 
Jensen  v.  Halstead,  61  Nebr.  249,  85 
N.  W.  78  (1901)  (full  disclosure  to 
counsel  in  an  action  for  malicious 
prosecution). 

New  York.  —  People  v.  Smith,  172 
N.  Y.  210,  6  N.  E.  814  (1902)  (con- 
duct natural)  ;  Squire  v.  Press  Pub. 
Co.,  58  N.  Y.  App.  Div.  362,  68  N.  Y. 
Suppl.  1028  (1901)  (resemblance  of 
plaintiff  to  an  alleged  libelous  pic- 
ture) ;  Rowley  v.  Parsons,  45  N.  Y. 
App.  Div.  174,  61  N.  Y.  Suppl.  392 
(1899)  (made  overpayments);  Fer- 
guson V.  Hubbell,  97  N.  Y.  507,  49 
Am.  Rep.  544   (1844). 

North  Carolina.  —  State  v.  Mc- 
Laughlin, 126  N.  C.  1080,  35  S.  E. 
1037  (1900)  (similarity  of  two  state- 
ments). 

Ohio.  —  Seville  v.  State,  49  Ohio 
St.  117,  30  N.  E.  621,  15  L.  R.  A.  616 
(1892)  (whether  a  pugilistic  encoun- 
ter was  a  fight). 
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witness,"  the  existence  of  any  cause  for  which  liability  is  claimed 
in  the  action  *  or  questions  as  to  the  extent  of  a  proper  recovery  for 


Permsylvama.  —  Reiter  v.  McJun- 
kin,  194  Pa.  St.  301,  45  Atl.  46 
(1900)    ("recognized  division  line"). 

Texas.  —  Galveston,  etc.,  R.  Co.  v. 
English,  (Civ.  App.  1900)  59  S.  W. 
626  (a  switch  safer  with  or  without 
a  light) ;  Haynie  v.  Baylor,  18  Tex. 
498   (1857)    (cause  of  fire). 

Vermont.  —  State  v.  Gorham,  67 
Vt.  365,  31  Atl.  845  (1895)  (suspi- 
cious circumstances). 

United  States.  —  Northern  Pac.  R. 
Co.  V.  Hayes  87  Fed.  129,  30  C.  C.  A. 
676   (1898)    (speed  of  train). 

5.  Alabama.  —  Tullis  v.  Kidd,  12 
Ala.  648   (1847). 

Connecticut.  —  Lovell  v.  Hammond 
Co.,  66  Conn.  500,  34  Atl.  511 
(1895). 

Georgia.  —  McElhannon  v.  State, 
99  Ga.  672,  26  S.  E.  501  (1896) 
(point  to  guilt  of  accused). 

Illinois.  —  Inland  Printer  Co.  »'. 
Economical  Half  Tone  Supply  Co.,  99 
111.  App.  8  (1901). 

Michigan.  —  Strudgeon  v.  Sand 
Beach,  107  Mich.  496,  65  N.  W.  616 
(1895)  (sufficient  to  support  a,  ver- 
dict). 

New  York.  —  Van  Bokkelen  v.  Ber- 
dell,  130  N.  Y.  141,  29  N.  E.  254 
(1891)  ;  People  v.  Barhcr,  115  N.  Y. 
475,  22  N.  E.  182  (1889);  Loveless 
V.  Manhattan  R.  Co.,  57  N.  Y.  Super. 
Ct.  3,  35  N.  Y.  Suppl.  185  (1889). 

Texas.  —  Gibbs  v.  State,  (Cr.  App. 
1892)   20  S.  W.  919. 

While  it  is  not  permitted  for  a 
witness  to  express  his  inference  re- 
garding the  credibility  of  one  who 
has  also  testified,  the  same  result 
may  be  incidentally  accomplished, 
without  objection,  by  the  direct  tes- 
timony of  the  former  witness.  Holle- 
man  v.  Cabanne,  43  Ho.  568  (1869). 

The  habit  of  truth-telling  may  be 
material  in  this  connection.  Bailey 
V.  Chapman,   15  Tex.  Civ.  App.  240, 


38  S.  W.  544  (1897)  (liar  and  thief)  ; 
State  V.  Roller,  30  Wash.  692,  71  Pac. 
718    (1903). 

Exaggeration  is,  at  times,  equally 
significant.  People  v.  Webster,  59 
Hun  (N.  Y.)  398,  13  N.  Y.  Suppl. 
414   (1891)    (symptoms  of  insanity). 

6.  Alabama.  —  Louisville,  etc.,  R. 
Co.  V.  Landers,  135  Ala.  504,  33 
South.  482  (1902);  Johnson  v.  Bal- 
lew,  2  Port.  29  (1835)  (undue  infiu- 
ence) . 

District  of  Columbia.  —  National 
Union  v.  Thomas,  10  App.  Cas.  277 
(1896)     (suicide). 

Illinois.  —  Roberts  v.  Chicago,  etc., 
R.  Co.,  78  111.  App.  526   (1898). 

Indiana.  —  Chicago,  etc.,  R.  Co.  V. 
Ross,  24  Ind.  App.  .222,  56  N.  E.  451 
(1899). 

Iowa.  —  Collins  v.  Chicago,  etc.,  R. 
Co.,  122  Iowa  231,  97  N.  W.  1103 
(1904)  (gate  sufficient  to  turn  cat- 
tle). 

Kansas.  —  Missouri,  etc..  Tele- 
phone Co.  V.  Vandevort,  67  Kan.  269, 
72  Pac.  771   (1903). 

Michigan.  —  Jones  v.  Portland,  88 
Mich.  598,  50  N.  W.  731,  16  L.  R.  A. 
437  (1891);  Tice  v.  Bay  City,  78 
Mich.  209,  44  N.  W.  52  (1889) ;  Dun- 
das  V.  Lansing,  75  Mich.  499,  42  N. 
W.  1011,  13  Am.  St.  Rep.  457,  5  L. 
R.  A.  143  (1889)  ;  Cook  v.  Johnston, 
58  Mich.  437,  25  N.  W.  388,  55  Am. 
Rep.  703   (1885)    (fire). 

Minnesota.  —  Vant  Hul  v.  Great 
Northern  R.  Co.,  90  Minn.  329,  96  N. 
W.  789  (1903)  (defect  in  a  hammer)  ; 
Briggs  V.  Minneapolis  St.  R.  Co.,  52 
Minn.  36,  53  N.  W.  1019  (1892) 
"(cause  of  death). 

Missouri.  —  Nash  v.  Dowling,  93 
Mo.  App.  156  (1902)  (defect  in 
tool). 

New  York.  —  Winters  v.  Naughton. 
91  N.  Y.  App.  Div.  80,  86  N.  Y. 
Suppl.     439     (1904)      (weakness    of 
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damages ''  may  stand,  and  are  very  frequently  treated  as  standing, 
in  the  same  administrative  position.  In  like  manner,  the  possi- 
hility  of  doing  certain  crucial  acts  may  be  so  highly  material  to 
the  issue  as  to  exclude  the  reasoning  of  witnesses.*     It  is  by  no 


bank)  ;  Burns  v.  Farmington,  31  N. 
Y.  App.  Div.  364,  52  N.  Y.  Suppl. 
229  (1898)  (timber  liable  to  frighten 
horses)  ;  People  v.  Barber,  115  N.  Y. 
475,  22  N.  E.  182  (1889)  ;  VauZandt 
V.  Mutual  Ben.  L.  Ins.  Co.,  55  N.  Y- 
169,  14  Am.  Rep.  215  (1873)  (melan- 
cholia ) . 

Rhode  Island.  —  Ennis  v.  Little,  25 
R.  I.  342,  55  Atl.  884  (1903)  (frac- 
ture in  eye-bolt ) . 

Texas.  —  San  Antonio,  etc.,  R.  Co. 
V.  Woodley,  20  Tex.  Civ.  App.  216,  49 
S.  "W.  691   (1899). 

Vermont.  —  Moore  v.  Haviland,  61 
Vt.  58,  17  Atl.  725  (1888)  ("whist- 
ling "  in  horse )  ;  Davis  v.  Fuller,  12 
Vt.  178,  36  Am.  Dec.  334  ( 18400  ■ 
(flowing  back). 

7.  Illustrative  instances.  —  Thus,  a 
witness  may  be  forbidden  to  invade 
the  province  of  the  jury  by  giving  his 
inference  as  to  the  amount  of  dam- 
age caused  by  the  injuries  arising 
from  some  specific  defect  on  which 
the  cause  of  action  is  based. 

Alley.  —  Musick  v.  Latrobe,  184 
Pa.  St.  375,  39  Atl.  226  (1898). 

Bridge.  —  Bliss  v.  Wilbraham,  8 
Allen  (Mass.)  564  (1864)  (compara- 
tive repair)  ;  McDonald  v.  State,  127 
N.  Y.  18,  27  N.  E.  358  (1891)  (safe)  ; 
Baldridge,  etc.,  Bridge  Co.  v.  Cart- 
rett,  75  Tex.  628,  13  S.  W.  8  (1889)  ; 
Shelley  v.  Austin,  74  Tex.  608,  12  S. 
W.  753    (1889)    (dangerous). 

Car.  —  Dooner  v.  Delaware,  etc., 
Canal  Co.,  164  Pa.  St.  17,  30  Atl.  269 
(1894). 

Dock.  —  Marcy  v.  Sun  Mut.  In?. 
Co.,  11  La.  Ann.  748   (1856). 

Highway  —  Massach/usetts.  —  Ed- 
wards V.  Worcester,  172  Mass.  104,  51 
N.  E.  447   (1898). 

New  York.  —  White  v.  Cazenovia, 
77   N.   Y.  App.   Div.  547,   78   N.  Y. 


Suppl.  985  (1902)  (log  frightening 
horses)  ;  Ivory  v.  Deerpark,  116  'N'. 
Y.  476,  22  N.  E.  1080  (1889). 

Ohio.  —  Stillwater  Turnpike  Co.  v. 
Coover,  26  Ohio  St.  520  (1875). 

Rhode  Island.  —  Yeaw  v.  Williams, 
15  R.  L  20,  23  Atl.  33   (1885). 

Vermont.  —  Lester  v.  Pittsford,  7 
Vt.  158   (1835). 

Wisconsin.  —  Griffin  v.  Willow,  43 
Wis.  509  (1878)  ;  Kelley  v.  Fond  du 
Lac,  31  Wis.  179   (1872). 

Which  of  two  places  on  a  given 
highway  is  in  the  worse  condition 
may  not  be  a  subject  for  the  inference 
of  witnesses.  Ivory  v.  Deerpark,  116 
N.  Y.  476,  22  N.  E.  1080  (1889). 

Railroad  tra«k.  —  Louisville,  etc., 
R.  Co.  V.  Tegner,  125  Ala.  593,  28 
South.  510  (1899);  Roberts  v.  Chi- 
cago, etc.,  R.  Co.,  78  111.  App.  526 
(1898) 

Sidewalk  —  Iowa.  —  Barnes  v. 
Newton,  46  Iowa  567   (1877). 

Kansas.  —  Holton  v.  Hicks,  9  Kan. 
App.  179,  58  Pac.  998  (1899)  (area)  ; 
Topeka  v.  Sherwood,  39  Kan.  690,  18 
Pac.  933    (1888). 

Michigan.  —  Detzur  v.  Stroh  Brew- 
ing Co.,  119  Mich.  282,  77  N.  W.  948. 
44  L.  R.  A.  500  (1899);  Girard  v. 
Kalamazoo,  92  Mich.  610,  52  N.  W. 
1021   (1892). 

Missouri.  —  Bradley  r.  Spickards- 
ville,  90  Mo.  App.  416  (1901);  Eu- 
bank V.  Edina,  88  Mo.  650  (1886). 

Texas.  —  Lentz  v.  Dallas,  96  Tex. 
258,  72  S.  W.  59   (1903). 

Wisconsin.  —  Gordon  v.  Sullivan, 
116  Wis.  543,  93  N.  W.  457  (1903). 

Street.  —  Baker  v.  Madison,  62 
Wis.  137,  22  N.  W.  141,  583  (1885). 

8.  Colorado.  —  Shapter  r.  Pillar, 
28  Colo.  209,  63  Pac.  302  (1900) 
(transacting  business  properly). 

Indiana.  —  Insurance  Co.  of  North 
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means  necessary  that  the  material  fact  should  have  been  a  phy- 
sical one.  The  province  of  the  jury  is  equally  protected  from  the 
reasoning  of  witnesses  where  the  essential  fact  is  psychological, 
e,  g.,  as  to  the  intent  or  intention  with  which  a  given  act  is  done.* 


America  v.  Osborn,  26  Ind.  App.  8S, 
59  N.  E.  181  (1901)  (removing 
goods  from  building) ;  Jones  v.  State, 
71  Ind.  66  (1880)  (deceased  seeing 
defendant ) . 

Iowa.  —  Delfs  v.  Dunshee,  122  N. 
W.  236  (1909)  (auto  pass  in  given 
space)  ;  State  v.  Carpenter,  98  N.  W. 
775  (1904)  (observing  a  ravish- 
ment) ;  Urdangen  v.  Doner,  122  Iowa 
533,  98  N.  W.  317  (1904)  (hearing  a 
given  conversation) ;  State  v.  Vincent, 
24  Iowa  570,  95  Am.  Dec.  753  (1868) 
( identifying  a  head ) . 

Louisiana.  —  State  v.  Moore,  52  La. 
Ann.  605,  26  South.  1001    (1900). 

Michigan.  —  People  v.  Morrigan, 
29  Mich.  4  (1874)    (robbery). 

Missouri.  —  Graney  v.  St.  Louis, 
etc.,  R.  Co.,  157  Mo.  666,  57  S.  W. 
276,  50  L.  E.  A.  153  (1900). 

New  York.  —  Dittman  v.  Edison 
Electric  Illuminating  Co.,  87  N.  Y. 
App.  Div.  68,  83  N.  Y.  Suppl.   1078 

(1903)  (discovering  a  defect  in  a 
belt,  by  means  of  a  reasonable  inspec- 
tion) ;  Galligan  v.  Metropolitan  St. 
R.  Co.,  33  Misc.  87,  67  N.  Y.  Suppl. 
180  (1900)  (first  crossed  the  point 
of  intersection ) . 

Texas.  —  Bath  v.  Houston,  etc.,  E. 
Co.,  (Civ.  App.  1904)  78  S.  W.  993 
( receipt  of  cotton  in  good  order ) . 

Utah,  —  Mathews  v.  Daly- West 
Min.  Co.,  27  Utah  193,  75  Pac.  722 

(1904)  (shut  down  a  mill). 

Rape.  —  A  skilled  witness  will  not 
be  permitted  to  testify  as  to  whether 
it  was  possible  to  commit  rape  upon 
a  mature  female. 

California.  —  People  v.  Bene,  130 
Cal.  159,  62  Pac.  404  (1900).  See 
also  People  v.  Baldwin,  117  Cal.  244, 
49  Pac.   186   (1897). 

loioa.  —  State  v.  Peterson,  110 
Iowa  647,  82  N.  W.  329  (1900). 


Massachusetts.  —  Lawlor  v.  Wolff, 
180  Mass.  448,  62  N.  E.  973  (1902). 

Minnesota.  —  State  v.  Teipner,  36 
Minn.  535,  32  N.  W.  678   (1887). 

Missouri.  —  State  v.  Dusenberry, 
112  Mo.  277,  20  S.  W.  461   (1892). 

New  Jersey.  —  Cook  v.  State,  24 
N.  J.  L.  843   (1855). 

New  York.  —  Woodin  v.  People,  1 
Park.  Cr.  464  (1854). 

See,  however,  People  v.  Clark,  33 
Mich.  112   (1876). 

9.  Alabama.  —  Baldwin  v.  Walker, 
94  Ala.  514,   10  South.  391    (1891) 
Harrison  v.  State,  78  Ala.  5  (1884) 
Armor  v.  State,  63  Ala.  173  (1879) 
Oxford  Iron  Co.  v.  Spradley,  51  Ala. 
171    (1874);  Clement  v.  Cureton,  36 
Ala.   120    (1860);   Peake  v.   Stout,  8 
Ala.  647  (1845)  ;  Planters',  etc..  Bank 
V.  Borland,  5  Ala.  531   (1843). 

California.  —  Tait  v.  Hall,  71  Cal. 
149,  12  Pac.  391   (1886). 

Florida.  —  Hodge  v.  State,  26  Fla. 
11,  7  South.  593   (1890). 

Georgia.  —  Carey  v.  Moore,  119  Ga. 
92,  45  S.  E.  998  (1903)  ;  Gardner  v. 
State,  90  Ga.  310,  17  S.  E.  86,  35  Am. 
St.  Eep.  202  (1892)  ;  Fundy  v.  State, 
30  Ga.  400  (1860)  ;  Hawkins  v.  State, 
25  Ga.  207,  71  Am.  Dec.  166 
(1858). 

Illinois.  —  Treat  v.  Merchants'  L. 
Assoc,  198  111.  431,  64  N.  E.  992,  92 
Am.  St.  Rep.  270  (1902)  [reversing 
98  111.  App.  59   (1901)]. 

Iowa.  —  Dutton  v.  Seevers,  89 
Iowa  302,  56  N.  W.  398  (1893); 
Carey  v.  Gunnison,  51  Iowa  202,  1  N. 
W.  510  (1879).  But  see  Starr  v. 
Stevenson,  91  Iowa  684,  60  N.  W.  217 
(1894). 

Michigan.  —  Fowler  v.  Gilbert,  38 
Mich.  292    (1878)    (defraud). 

Minnesota.  —  State  v.  Pierce,  85 
Minn.    101,    88    N.   W.   417    (1901); 
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In  proportion  as  the  fact  covered  by  the  act  of  reasoning  ap- 
proaches, as  it  were,  the  heart  of  the  jury's  province,  the  more 


State  V.  Scott,  41  Minn.  365,  43  N. 
W.  62  (1889)    (insane  delusion). 

New  Jersey.  —  Farrington  v.  Min- 
turn,    (Sup.  1904)    57  Atl.  269. 

New  York.  —  Dwight  v.  Badgley, 

60  Hun  144,  14  N.  Y.  Suppl.  498 
(1891);  People  V.  Barber,  115  N.  Y. 
475,  22  N.  E.  182  (1889)  ;  Manufac- 
turers', etc..  Bank  v.  Koch,  105  N.  Y. 
630,  12  N.  E.  9  (1887)  ;  People  v.  De 
Graff,  1  Wiheel.  Cr.  203  (1823). 

North  Carolina.  —  Wolf  v.  Arthur, 
112  N.  C.  691,  16  S.  E.  843  (1893); 
State  V.  Vines,  93  N.  C.  493,  53  Am. 
Rep.  466   (1885). 

North  Dakota.  —  Witte  Mfg.  Co. 
V.  Reilly,- 11  N.  D.  203,  91  N.  W.  42 
(1898). 

Oklahoma.  —  Devore  v.  Territory, 
2  Okla.  562,  37  Pac.  1092   (1894). 

South  Carolina.  —  Simmons  Hard- 
are  Co.  V.  Greenwood  Bank,  41  S.  C. 
177,  19  S.  E.  502,  44  Am.  St.  Rep. 
700   (1894). 

Texas.  —  Lister  v.  Campbell,  (Civ. 
App.  1898)  46  S.  W.  876;  Anglin  v. 
Barlow,  (Civ.  App.  1898)  45  S.  W. 
827;  Seay  v.  Pennell,  15  Tex.  Civ. 
App.  261,  39  S.  W.  181  (1897)  (good 
faith )  ;  New  York  Mut.  L.  Ins.  Co.  v. 
Hayward  (Civ.  App.  1894)  27  S.  W. 
36,  12  Tex.  Civ.  App.  392,  34  S.  W. 
801 ;  Jones  v.  State,  30  Tex.  App.  345, 
17  S.  W.  544  (1891).  See  also  Har- 
rison V.  State,  (Cr.  App.  1894)  25  S. 
W.  284;  Gabel  V.  Weisensee,  49  Tex. 
131   (1878). 

Vermont.  —  Chelsea  Nat.  Bank  r. 
Isham,  48  Vt.  590  (1876)  (good 
faith). 

Wisconsin.  —  Rindskopf  v.  Myers, 
77  Wis.  649,  46  N.  W.  818  (1890) 
(good  faith)  ;  McKesson  v.  Sherman, 

61  Wis.  303,  8  N.  W.  432  (1881); 
Central  Bank  v.  St.  John,  17  Wis.  157 
(1863). 

United  States.  —  Rucker  v.  Bolles, 
80  Fed.  504,  25  C.  C.  A.  600  (1897). 


Effect  (A  intoxication.  —  That  a 
given  individual  was  at  a  particular 
time  so  far  under  the  influence  of  al- 
cohol as  to  be  incapable  of  forming 
the  specific  intent  essential  to  the 
commission  of  the  crime  in  question 
is  an  inference  for  the  jury,  not  for 
the  witness,  to  draw.  Armor  v.  State, 
63  Ala.  173   (1879). 

Psychological  facts  in  issue.  —  As 
abundantly  appears  in  another  place, 
(§  1741e)  the  ultimate  fact,  as  Ste- 
phen would  call  it,  "  the  fact  in  is- 
sue "  may  be  a  psychological  one. 
City  Nat.  Bank  of  Columbus,  Ohio, 
V.  Jordan,  (Iowa  1908)  117  N.  W. 
758    (motive  or  intent). 

Should  it  happen  that  the  propo- 
nent be  able  to  establish  a  case  in 
no  other  way  and  the  existence  of  a 
psyschological  fact  be  in  issue  or 
material  thereto  the  reasoning  of  a 
witness  may  be  employed  to  estab- 
lish the  necessary  proof.  In  the 
event  that  a  commensurate  necessity 
cannot  be  established  for  receiving 
the  psychological  fact,  the  reasoning 
will  be  rejected.  Carey  v.  Moore,  119 
Ga.  92,  45  S.  E.  998  (1903)  (no  in- 
tention to  ratify  and  adopt  a  sale)  ; 
Larabee  v.  Larabee,  240  111.  576,  88 
N.  E.  1037  (1909)  (undue  influence)  ; 
Farrington  v.  Minturn,  (N.  J.  Sup. 
1904)  57  Atl.  269  (intention  of  an- 
other )  ;  Burman  v.  State,  ( Tex.  Cr. 
App.  1911)  133  S.  W.  1045  (deter- 
mined to  kill). 

A  similar  result  may  be  reached 
where  the  psychological  fact  is,  un- 
der the  circumstances,  an  irrelevant 
one.  For  example,  proof  of  the  facts 
may  entirely  control  the  undisclosed 
mental  state  and  the  psychological 
fact  be  immaterial,  however  it  may 
be  established.  Getchell  <fc  Martin 
Lumber  &,  Mfg.  Co.  v.  Peterson  & 
Sampson,  (Iowa  1904)  100  N.  W. 
550     (waiver) ;     Downing    v.    Buck, 
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pressing  must  be  the  necessity  whidi  the  proponent  is  called  upon 
to  show  if  he  is  to  succeed  in  securing  its  reception.''*'  Proving 
this,  however,  evidence  of  the  reasoning  of  a  witness  in  the  form 
of  a  conclusion  '^  or  judgment  may  be  received  even  as  to  the 
truth  of  the  precise  proposition  regarding  which  the  parties  are 
at  issue.**  Should  the  fact  stated  in  the  act  of  reasoning  be 
prohatively,  rather  than  constituently,  relevant,  the  probability  of 
its  being  admitted  is  greatly  increased.*^  Where  proof  of  the  res 
gestae  is  by  the  use  of  circumstantial  evidence  it  will,  in  general, 
be  assumed  by  the  court  that  the  jury  are  capable  of  drawing  all 
necessary  inferences.''* 

Precise  point  in  issue.  —  An  apt  illustration  of  the  paramount 
nature  in  judicial  administration  of  the  proponent's  right  to  prove 
his  case  is  furnished  at  this  point.  Step  by  step  from  collateral 
facts  to  those  directly  relevant,  from  evidentiary  circumstances  to 


(Mich.  1904)  98  N.  W.  388,  10  De- 
troit Leg.  N.  910;  Vaughan  Lumber 
Co.  V.  Martin,  (Tex.  Civ.  App.  1904) 
81  S.  W.  1;  /«  re  S.  B.  Weisenberg  & 
Co.,  131  Fed.  517    (1904). 

"  Thought."  —  That  a  witness  pur- 
poses to  state  what  he  "  thought " 
furnishes  .  an  additional  administra-  • 
tive  reason  for  rejecting  his  state- 
ment. Walker  v.  People,  133  111.  110, 
24  N.  E.  424  (1890).  See  also  Cihak 
V.  Kleke,  117  111.  643,  7  N.  E.  Ill 
(1886)  [reversing  17  111.  App.  124 
(1885)]. 

10.  "  It  is  the  very  question  to  be 
passed  upon  by  the  jury."  Hamrick 
V.  State,  134  Ind.  324,  327,  34  N.  E. 
3    (1893)     (mental  incapacity). 

11.  National  Gas  Light,  etc.,  Co.  v. 
Miethke,  35  111.  App.  629  (1890): 
Hamrick  v.  State,  134  Ind.  324,  34 
N.  E.  3  (1893)  ;  Summerlin  v.  Caro- 
lina, etc.,  R.  Co.,  133  N.  C.  550,  45 
S.  E.  898  (1903);  Wolf  v.  Arthur, 
112  N.  C.  691,  16  S.  E.  843  (1893). 
See  also  E.  v.  Wright,  R.  4  R.  456 
(1821). 

12.  Indiana.  —  Indiana  Bitumi- 
nous Coal  Co.  V.  Buffey,  28  Ind.  App. 
108,  62  N.  E.  279  (1901)  (sufficiency 
of  pulley). 


Massachusetts.  —  Leslie  v.  Granite 
R.  Co.,  172  Mass.  468,  52  N.  E.  542 
(1899);  Poole  v.  Dean,  152  Mass. 
589,  591,  26  N.  E.  406   (1891). 

New  York.  —  Littlejohn  v.  Shaw, 
159  N.  Y.  188,  53  N.  E.  810  (1899)  ; 
Van  Wycklen  v.  Brooklyn,  118  N.  Y. 
424,  24  N.  E.  179  (1890)  ;  Cornish  v. 
Farm  Building  F.  Ins.  Co.,  74  N.  Y. 
295  (1878);  Bellinger  v.  New  York 
Cent.  R.  Co.,  23  N.  Y.  42  (1861). 

Texas.  —  International,  etc.,  R.  Co. 
V.  Mills,  (Civ.  App.  1903)  78  S.  W. 
11;  Galveston,  etc.,  R.  Co.  v.  Bohan, 
(Civ.  App.  1898)  47  S.  W.  1050. 

Wisconsin.  —  Daly  v.  Milwaukee, 
103  Wis.  588,  79  N.  W.  752   (1899). 

United  States.  —  Western  Coal, 
etc.,  Co.  V.  Berberich,  94  Fed.  329,  36 
C.  C.  A.  364  (1899)  ;  Baltimore  Fire- 
man's Ins.  Co.  V.  Mohlman  Co.,  91 
Fed.  85,  33  C.  C.  A.  347  (1898)  ;  East- 
ern Transp.  Line  v.  Hope,  95  U.  S. 
297,  24  L.  ed.  477   (1877). 

13.  Ohio,  etc.,  Torpedo  Co.  v.  Fish- 
burn,  61  Ohio  St.  608,  56  N.  E.  457. 
76  Am.  St.  Rep.  437  (1900). 

14.  ^tna  L.  Ins.  Co.  v.  Kaiser,  115 
Ky.  539,  74  S.  W.  203,  24  Ky.  L.  Rep. 
2454   (1903). 
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the  res  gestce,  the  rights  of  the  adverse  party  to  the  reasoning  of 
the  jury  upon  the  facts  of  his  case  has  been  forced  to  yield  as  the 
proponent  has  been  able  to  demonstrate  that  the  concession  was 
demanded  by  him  because  it  was  necessary  to  prove  his  case. 
Xor  is  there  any  refusal,  though  naturally  some  hesitancy,  when 
the  proponent  insists  upon  the  right  to  introduce  the  reasoning  of 
witnesses  practically  upon  the  truth  of  the  precise  proposition  in 
issue.  This  he  may  do  either  in  civil  '^^  or  criminal  ^®  cases.  But 
one  condition  is  imposed.  The  proponent  must  show  that  he  can- 
not enjoy  a  reasonable  opportunity  to  establish  his  position  unless 
this  concession  be  made.  The  right  of  the  adversary,  under  such 
circumstances,  is  to  test,  to  discredit,  to  ask  the  jury  to  disbelieve. 
He  cannot  rationally,  from  an  administrative  point  of  view,  insist 
that  the  evidence  be  excluded,  in  face  of  proof  by  the  proponent 
that  he  needs  the  evidence.  Should  the  latter's  proof,  however, 
fail  in  this  all-important  matter,  if  the  forensic  necessity  which 
he  establishes  is  not  such  as  rationally  to  warrant  such  an  invasion 
of  the  adversary's  rights  as  he  requires  should  be  made,  the  in- 
ference, conclusion  or  judgment  upon  the  precise  point  in  issue 
should  be  rejected.^^     Thus,  one  witness  will  not,  as  a  rule,  be 

15.  Alabama.  —  Western      Union      ham,    51    Wash.    18,    97    Pac.    1096 
Telegraph  Co.  v.  Peagler,  50  So.  913       (1908). 

(1909)  ;  K.  B.  Koosa  &  Co.  v.  War-  A  witness  may  testify  that  he   is 

ten,  48  So.  544  ( 1909 ) .  of  the  opinion  that  accused  is  the  one 

Delaware.  —  Johnson  v.  Wilming-  who    committed    the    crime    charged, 

ton  City  Ry.  Co.,  76  At].  96   (1905).  Craig  v.  State,   (Ind.  1908)   86  N.  E. 

Illinois.  —  Williams  v.  Morris,  237  397. 

111.  254,  86  N.  E.  729   (1908).  Whether  one  witness  was  in  a  bet- 

loiixi.  —  Searles    v.    Northwestern  ter   position  than  another  to   see  an 

Mut.  Life  Ins.  Co.  of  Milwaukee,  126  affray   is   part   of   the   credibility   of 

N.    W.     801     (1910)      (incapable    of  the    witness    as    to    which    the    jury 

transacting  business).  may  properly  judge.    Parker  r.  State, 

Teaias.  —  Galveston,  H.  &  S.  A.  Ry.  (Ala.  1909)   51  So.  260. 

Co.  v.  Jones,    (Civ.  App.   1910)    123  A  contrary  view  has  been  adopted 

S.  W.  737.  in    certain    courts.      State    r.    Hyde, 

Opinion  evidence  may  properly  be  (Mo.  1911)   136  S.  \Y.  316;  Territory 

given  as  to  the  very  point  in  issue,  v.  Archuleta,   (N.  M.  1911)    114  Pac. 

where  the  latter  is  within  the  field  285;  Lemons  v.  State,  (Tex.  Cr.  App. 

of  expert  evidence,  and  the  questions  1910)    128  S.  W.  416   (rape), 

are  based  on  undisputed  facts,  or  by  17.  Alalama.  —  Weller    &    Co.    v. 

assumptions  warranted  by  the  proof.  Camp,   52  So.  929    (1910);    Brandon 

Zarnik  v.  C.  Reiss  Coal  Co.,  133  Wis.  v.  Progress  Distilling  Co.,  52  So.  640 

290,  113  N.  W.  752  (1907).  (1910);    Stennett  v.   City   of   Besse- 

16.  People  V.  Monat,  200  N.  Y.  308,  mer,  45   So.   890    (1908)  ;    Forbes  & 
93  N.  E.  982  (1911)  ;  State  f.  Bridg-  Carloss    v.    Davidson,     41     So.     312 
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permitted  to  state  his  opinion  as  to  the  credibility  of  another.-'® 
Even  here,  a  normally  sound  ruling  may  well  be  altered  by  a 


(1906);  Central  of  Georgia  Ey.  Co. 
V.  Keyton,  41  So.  918   (1906). 

California.  —  Sampson  v.  Hughes, 
147  Cal.  62,  81  Pae.  292   (1905). 

Georgia. —  O'Neill  Mfg.  Co.  v.  Har- 
ris, 127  Ga.  640,  56  S.  E.  739  (1907) 
(what  places  are  public)  ;  Atlanta 
Ice  k  Coal  Co.  v.  Mixon,  126  Ga.  457, 
55    S.   E.   237    (1906). 

Illinois.  —  City  of  Chicago  v. 
France,  124  111.  App.  648  (1906) 
(physical  impairment) ;  Cleveland,  C, 
C.  &  St.  L.  Ry.  Co.  u.  Alfred,  113  111. 
App.  236  (1904)  ;  City  of  Collinsville 
V.  Eichmann,  108  111.  App.  655 
(1903). 

Iowa.  —  Mileham  v.  Montague,  125 
N.  W.  664  (1910);  Wilder  v.  Great 
Western  Cereal  Co.,  109  N.  W.  789 
(1906);  Martin  v.  Des  Moines  Edi- 
son Light  Co.,  106  N.  W.  359  (1906) 
(electric  shock). 

Kansas.  —  Augusta  Oil,  Gas,  Min- 
ing &  Prospecting  Co.  v.  Independ- 
ence Drilling  Co.,  80  Kan.  261,  101 
Pac.  1072    (1909). 

Kentucky.  —  Louisville  &  N.  R. 
Co.  V.  Lee,  140  Ky.  91,  130  S.  W.  813 
(1910);  Hubbard  v.  Louisville,  H.  & 
St.  L.  Ry.  Co.,  32  Ky.  1337,  108  S. 
W.  331    (1908). 

Maryland.  —  McCalls  Ferry  Power 
Co.  V.  Price,  69  Atl.  832  (1908); 
Shriver  &  Co.  v.  Edwards,  100  Md. 
652,  60  Atl.  283  (1905). 

Michigan.  —  City  of  Grand  Rapids 
V.  Coit,  149  Mich.  668,  113  N.  W. 
362,  14  Detroit  Leg.  N.  555    (1907). 

Missouri. —  Winn  v.  Modern  Wood- 
men of  America,  138  Mo.  App.  701, 
119  S.  W.  536  (1909)  (truth  of  rep- 
resentations in  an  application) ;  San- 
ders V.  Quincy,  0.  &  K.  C.'R.  Co., 
134  Mo.  App.  80,  114  S.  W.  543 
(1908)  ;  Thompson  v.  Keyes-Marshall 
Bros.  Livery  Co.,  214  Mo.  487,  113 
S.  W.  1128  (1908)  ;  Roscoe  v.  Metro- 
politan St.  Ry.  Co.,  202  Mo.  576,  101 
S.  W.  32   (1907). 


Nebraska.  —  Benson  v.  Peters,  126 
N.  W.  1003  (1910);  Kendrick  v. 
Furman,  115  N.  W.  541    (1908). 

New  York.  —  Zide  v.  Scheinberg, 
114  N.  Y.  Suppl.  41  (1909);  Money- 
weight  Scale  Co.  v.  Deis,  104  N.  Y. 
Suppl.  456  (1907)  ;  Schultz  v.  Union 
Ry.  Co.,  181  N.  Y.  33,  73  N.  E.  491 
(1905)  (derailment);  Valentini  v. 
Metropolitan  Life  Ins.  Co.,  94  N.  Y. 
Suppl.  758,  106  App.  Div.487   (1905). 

North  Ca/rolina.  —  Snow  Lumber 
Co.  V.  Atlantic  Coast  Line  R.  Co., 
65  S.  E.  920   (1909). 

Ohio.  —  Fowler  v.  Delaplain,  79 
Ohio  St.  279,  87  N.  E.  260  (1909). 

Oregon.  —  Columbia  Valley  Trust 
Co.  V.  Smith,  107  Pac.  465  (1910). 

South  Carolina.  —  Morrow  v.  Gaff- 
ney  Mfg.  Co.,  70  S.  C.  242,  49  S.  E. 
573   (1904). 

Texas.  —  Thompson  v.  State,  ( Cr. 
App.  1911)  134  S.  W.  350;  Clark  v. 
State,  (Cr.  App.  1908)  111  S.  W. 
659;  Texas  &  P.  Ry.  Co.  «.  Slator, 
(Civ.  App.  1907)   102  S.  W.  156. 

Vtah. —  Herndon  v.  Salt  Lake  City, 
34  Utah  65,  95  Pac.  646   ( 1908 ) . 

Virginia. — Virginia-Carolina  Chem- 
ical Co.  V.  Knight,  106  Va.  674,  56 
S.  E.  725    (1907). 

Wisconsin.  —  Hamann  v.  Milwau- 
kee Bridge  Co.,  127  Wis.  550,  106  N. 
W.  1081   (1906). 

Unless  good  administrative  reason 
is  shown,  an  expert  should  not  be  al- 
lowed to  testify  to  his  judgment  re- 
garding the  ultimate  fact  to  be  passed 
upon  by  the  jury.  City  of  Chicago 
V.  Rosenbaum,  126  111.  App.  93 
(1906);  Illinois  Cent.  R.  Co.  v. 
Whiteaker,  122  111.  App.  333   (1905). 

The  opinion  of  a  witness  as  to  the 
nature,  merits  or  purpose  of  the  suit 
should  be  excluded.  Continental  Nat. 
Bank  v.  First  Nat.  Bank,  1  Tenn.  Ch, 
App.  449   (1902). 

18.  Davis  V.  Collins,  69  S.  C.  460, 
48  S.  E.  469   (1904). 
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change  in  the  administrative  situation.  Much  may  properly  de- 
pend upon  the  proportion  of  pure  reasoning,  i.  e.,  reasoning  un- 
conditioned by  objective  reality,  which  a  given  inference,  con- 
clusion or  judgment  presents.  In  other  words,  a  statement  which 
is  in  form  an  inference  as  to  the  existence  of  an  ultimate  fact  may 
be  unobjectionable  if  the  element  of  reasoning  is  slight  and  the 
declaration  practically  amounts  to  a  mere  compound  of  simple 
facts.i^ 

§  1821.  (Involution  of  Reasoning;  Conditions  of  Admissi- 
bility);  Relevancy;  Objective.  —  Properly  speaking,  relevane^  in 
the  fact  offered  in  evidence  is  a  necessary  preliminary  to  its  com- 
ing under  the  operation  of  any  exclusionary  rule,  e.  g.,  that  under 
consideration.  Judicial  usage  is,  however,  inveterate  to  the  effect 
that  relevancy  is  a  condition  upon  the  admission  of  any  act  of 
reasoning.* 

§  1822.  (Involution  of  Reasoning;  Conditions  of  Admissi- 
bility; Relevancy);  Subjective Not  only  is  it  necessary  that 

the  fact  which  the  proposed  witness  is  prepared  to  state  should  be 
objectively  relevant.  The  declarant  should  possess  such  qualities 
of  mind  as  make  his  statement  subjectively  relevant,  as  that  term 
is  here  used.*  Of  this  subjective  relevancy  the  essential  elements 
or  conditions  are  two,  adequate  knowledge  and  absence  of  con- 
trolling motive  to  misrepresent.  Consideration  of  the  first  of 
these  is  within  the  province  of  the  court,^  and,  so  far  as  relates  to 

19.  Webster  v.  P.  W.  Moore  &  Son,  Colorado.  —  Crawford  v.  Birkins, 

108  Md.  572,  113  S.  W.  1128  (1908).  16     Colo.    App.    532,     66    Pac.     687 

Where  the  question  before  the  jury  (1901). 
is   one   of   fact,    and   tlie   element   of  Penxfsylvania .  —  Manajrunk     Fifth 

observation  is  large  the  witness  may  Mut.  Bldg.  Soc.  v.  Holt,  184  Pa.  St. 

be  allowed  to  state  his  inference  with  572,  39  Atl.  293   (1898). 
regard  to  it.     For  example,  an  opin-  Texas.  —  Preston  v.  Hilburn,  (Civ. 

ion  as  to  the  market  value  of  horses  App.  1898)   44  S.  W.  698. 
at  their  destination  if  they  had  been  Wisconsin.  —  Hankwitz  v.  Barrett, 

transported   properly   has   been    held  143  Wis.  639,  128  N.  W.  430  (1910). 
not  to   be   objectionable   as   invading  The    admissibility    of    a   nonexpert 

the   province  of   the   jury.     Chicago,  opinion    is    tested   by   its    relevancy, 

R.  I.  &  G.  Ry.  Co.  <v.  Jones,    (Tex.  this  being  the  best  evidence  of  which 

Civ.  App.  1909)   118  S.  W.  759.  the  case  admits.    Atwood  v.  Atwood, 

§   1821-1.  Alabama.  —  Louisville,  (Conn.  1911)  79  Atl.  59. 
etc.,  R.  Co.  V.  Brinekerhoff,  119  Ala.  §  1822-1.  §  1774. 

606,  24  South.  892  (1898).  2.  §  1763. 
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the  reasoning  by  witnesses,  is  elsewhere  considered.'  With  regard 
to  the  second,  it  may  be  observed,  at  this  place,  that  the  operation 
of  such  a  motive  is  difficult  to  detect,  still  more  to  prove ;  and  that, 
especially  in  case  of  the  expert,  is  greatly  to  be  apprehended.  In 
the  event  that  it  can  be  tested,  as  where  the  element  of  observation 
is  large,  by  the  actuality  of  physical  existence,  motive  to  misrepre- 
sent may  be,  in  measure,  corrected.  Where  the  act,  however,  is 
one  of  pure  reasoning,  the  influence  of  improper  motive,  con- 
sciously or  unconsciously  applied,  is  felt  to  be  comparatively  safe 
from  exposure  and  punishment.  To  the  influences  of  this  regret- 
table fact  is  to  be  added  the  necessary  impairment  of  probative 
force  which  frequently  arises  from  the  partisan  enthusiasm  of 
scientific  witnesses  who  apparently  regard  themselves,  in  many 
instances,  as  mercenary  soldiers  fighting,  not  so  much  for  truth  as 
on  behalf  of  those  who  pay  them,  often  in  proportion  to  their 
success. 

Interest.  —  So  subtle  may  be  the  influence  of  interest  as  to 
affect  the  testimony  of  a  witness  to  an  extent  of  which  he  himself 
is  ignorant.  The  more  potent,  however,  the  operation  of  such 
a  motive  may  be,  the  less  will  be  the  probative  force  which  attaches 
to  the  reasoning  so  affected.*  "  If  a  person  was  present  at  any 
event,  so  as  to  see  or  hear  it ;  if  he  availed  himself  of  his  oppor- 
tunity, so  as  to  take  note  of  what  passed ;  if  he  had  sufficient  men- 
tal capacity  to  give  an  accurate  report  of  the  occurrence ;  and  if  he 
is  not  influenced  by  personal  favor,  or  dislike,  or  fear,  or  hope  of 
gain,  to  misreport  the  fact ;  or  if,  notwithstanding  such  influence, 
his  own  conscience  and  moral  or  religious  principles,  or  the  fear 
of  public  opinion,  deters  him  from  mendacity,  such  a  person  is  a 
credible  witness."® 

§  1823.  (Involution  of  Reasoning;  Conditions  of  Admissi' 

bility;  Relevancy);  Adequate  Knowledge The  presiding  judge 

willrequire  that  it  be  proved  to  his  satisfaction  ^  either  by  means  of 

3.  §  1823.  V.  Lyman,  57  Ark.  512,  22  S.  W.  170 

4.  Patrick  v.  Howard,  47  Mich.  40,       (1893). 

10  N.  W.  71   (1881).  California.  —  Heintz  v.  Cooper,  47 

5.  Lewis  Authority  in  Matters  of      Pac.   360    (1896);   Howland  v.   Oak- 
Opinion,  c.  3,  §  1.  land  Conaol.  St.  R.  Co.,  110  Cal.  513, 

§   1823-1.  Aiotomo.  —  Tullis       v        42    Pac.    983     (1895);    Fairbank    v. 
Kidd,  12  Ala.  648   (1847).  Hughson,  58  Cal.  314   (1881). 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  Connecticut.  —  Palmer  v.  Hartford 

Vol.  Ill  — 154 
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the  statements  of  witnesses  testifying  in  open  court  or  by  the 


Dredging  Co.,  73  Conn.  182,  47  Atl. 
125  (1900)  ;  Barber  v.  Manchester,  72 
Conn.  675,  45  Atl.  1014  (1900)  ;  Os- 
borne V.  Troup,  60  Conn.  485,  23  Atl. 
157   (1891). 

District  of  Columbia.  —  Bradley 
V.  District  of  Columbia,  20  App.  Cas. 
169  (1902);  Lansburgh  v.  Wimsatt, 
7  App.  Cas.  271    (1895). 

Florida.  —  Davis  r.  State,  44  Fla. 
32,  32  South.  822    (1902). 

Illirwis.  —  Metropolitan  West  Side 
El.  R.  Co.  V.  Dickenson,  161  III.  22, 
43  N.  E.  706  (1896);  Ohio,  etc.,  R. 
Co.  v.  Schmidt,  47  111.  App.  383 
(1893);  Ohio,  etc.,  R.  Co.  v.  Webb, 
142  111.  404,  32  N.  B.  527    (1892). 

Indiana.  —  Jenney  Electric  Co.  r. 
Branham,  145  Ind.  314,  41  N.  E.  448. 
33  L.  R.  A.  395    (1895). 

Maine.  —  Marston  r.  Dingley,  83 
Me.  546,  34  Atl.  414  (1896);  Berry 
V.  Reed,  53  Me.  487   (1866). 

Massachusetts.  —  Bowen  v.  Boston, 
etc.,  R.  Co.,  179  Mass.  524,  61  N.  E. 
141  (1901);  Flaherty  r.  Powers,  167 
Mass.  61,  44  N.  E.  1074  (1896); 
Ouillette  v.  Overman  Wheel  Co.,  162 
Mass.  305,  38  N.  E.  511  (1S94)  ;  Per- 
kins V.  Stickney,  132  Mass.  217 
(1882);  Chandler  r.  Jamaica  Pond 
Aqueduct  Corp.,  125  Mass.  544 
(1878);  Tucker  v.  Massachusetts 
Cent.  R.  Co.,  118  Mass.  546  (1875)  ; 
Hawks  V.  Charlemont,  110  Mass.  110 
(1872);  Gossler  v.  Eagle  Sugar  Re- 
finery, 103  Mass.  331  (1869);  Emer- 
son r.  Lowell  Gaslight  Co.,  6  Allen 
146,  83  Am.  Dec.  621   (1863). 

Michigan.  —  Prentis  v.  Bates,  93 
Mich.  234,  53  N.  W.  153,  17  L.  R.  A. 
494  (1892)  ;  Ives  v.  Leonard,  50  Mich. 
296,  15  N.  W.  463  (1883)  ;  McEwen 
V.  Bigelow,  40  Mich.  215   (1879). 

Minnesota.  —  Martin  v.  Courtney, 
75  Minn.  255,  77  N.  W.  813  (1899)"; 
Peterson  i'.  Johnson-Wentworth  Co., 
70  Minn.  538,  73  N.  W.  510  (1897)  ; 
Beckett  v.  Northwestern  Masonic  Aid 


Assoc,  67  Minn.  298,  69  N.  W.  923 
(1897);  Sneda  v.  Libera,  65  Minn. 
337,  68  N.  W.  36  (1896). 

Missouri.  —  Helfenstein  v.  Medart, 
136  Mo.  595,  36  S.  W.  863,  37  S.  W. 
829,  38  S.  W.  294  (1896)  ;  Benjamin 
V.  Metropolitan  St.  R.  Co.,  50  Mo. 
App.  602  (1892);  Gates  v.  Chicago, 
etc.,  R.  Co.,  44  Mo.  App.  488   (1891). 

Nebraska.  —  Schmuck  v.  Hill,  2 
Xebr.  (Unoff.)  79,  96  N.  W.  158 
(1901). 

Xew  Hampshire,  —  Pattee  i;.  Whit- 
comb,  72  N.  H.  249,  56  Atl.  459 
(1903);  Boardman  v.  Woodman,  47 
N.  H.  120  (1866);  Jones  v.  Tucker, 
41  N.  H.  546  (1860). 

New  Mexico.  —  Lynch  v.  Grayson, 
5  N.  M.  487,  25  Pac.  992  (1891). 

New  York.  —  Brunnemer  v.  Cook, 
etc.,  Co.,  89  N.  Y.  App.  Div.  406,  85 
N.  Y.  Suppl.  954  (1903)  ;  Van  Wyck- 
len  V.  Brooklyn,  118  N.  Y.  424,  24  N. 
E.  179  (1890);  Sloeovich  v.  Orient 
Mut.  Ins.  Co.,  108  N.  Y.  56,  14  N.  E. 
802  (1888)  ;  Nelson  v.  Sun  Mut.  Ins. 
Co.,  71  N.  \'.  453  (1877)  [affHrmin^ 
40  N.  Y.  Super.  Ct.  417]. 

North  Dakota.  —  State  v.  Barry, 
11  N.  D.  428,  92  N.  W.  809   (1901). 

Oregon.  —  Farmers',  etc.,  Nat. 
Bank  v.  Woodell,  38  Oreg.  294,  61 
Pac.  837,  65  Pac.  520  (1900). 

Pennsylvania.  —  Allen's  Appeal,  99 
Pa.  St.  196,  44  Am.  Rep.  101  (1881)  ; 
Delaware,  etc..  Steam  Towboat  Co.  r. 
Starrs,  69  Pa.  St.  36   (1871). 

Rhode  Island.  —  Howard  v.  Provi- 
dence, 6  R.  L  514  (1860). 

South  Carolina.  —  Virginia-Caro- 
lina Chemical  Co.  v.  Kirven,  57  S.  C. 
445,  35  S.  E.  745   (1900). 

Tennessee.  —  Powers  v.  McKenzie, 
90  Tenn.  167,  16  S.  W.  559   (1891). 

Utah.  —  Wright  r.  Southern  Pac. 
R.  Co.,  15  Utah  421,  49  Pac.  303 
(1897). 

Vermont.  —  State  v.  Ward,  39  Vt. 
225   (1867). 
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relevant  assertions  contained  in  documents,  i.  e.,  directly  ^ 
or  else  by  probative  facts,^  that  the  proposed  witness  possesses 
sufficient  knowledge  to  make  his  act  of  reasoning,  inference,  con- 
clusion or  judgment,  helpful  to  the  jury.*  The  mental  qualifica- 
tions of  the  witness  must  relate  to  the  precise  point  as  to  which  his 


Virginia.  —  Richmond  Locomotive 
Works  17.  Ford,  94  Va.  627,  27  S.  E. 
509    (1897). 

United  States.  —  New  York  Mut. 
F.  Ins.  Co.  v.  Alvord,  61  Fed.  752,  9 
C.  C.  A.  623  (1894)  ;  Chateaugay  Ore, 
etc.,  Co.  V.  Blake,  144  U.  S.  476,  12 
S.  Ct.  731,  36  L.  ed.  510  (1892); 
Montana  R.  Co.  v.  Warren,  137  U.  S. 
348,  11  S.  Ct.  96,  34  L.  ed.  681 
(1890)  ;  U.  S.  V.  Kilpatrick,  16  Fed. 
765    (1883). 

Canada.  —  Cain  v.  Uhlman,  20 
Nova  Scotia  148,  8  Can.  L.  T.  373 
(1887). 

Law  and  fact.  — "  The  rule  deter- 
mining the  subjects  upon  which  ex- 
perts may  testify,  and  the  rule  pre- 
scribing the  qualifications  of  experts, 
are  matters  of  law;  but  whether  a 
witness,  offered  as  an  expert,  has 
those  qualifications,  is  a  question  of 
fact,  to  be  decided  by  the  court  at 
the  trial."  Jones  (-.  Tucker,  41  N. 
H.  546,  548  (1860).  See  also  Dole 
V.  Johnson,  50  N.  H.  452   (1870). 

8.  A  wide  range  of  examination 
has  been  held  to  be  expedient  in  this 
connection.  Leopold  v.  Van  Kirk,  29 
Wis.  548  (1872).  But  see  Chicago 
City  R.  Co.  V.  Handy,  208  111.  81,  69 
N.  B.  917   (1904). 

A  witness,  however,  cannot  be  asked 
as  to  the  minutiw  of  his  personal 
practice.  Home  v.  Williams,  12  Ind. 
324  (1859). 

3.  Pennsylvania  R.  Co.  v.  Connell, 
127  111.  419,  20  N.  E.  89  (1889); 
Citizens'  Gas  Light,  etc.,  Co.  v. 
O'Brien,  118  111.  174,  8  N.  E.  310 
(1886)  ;  Wright  V.  Schnaier,  35  Misc. 
(N.  Y.)  37,  70  N.  Y.  Suppl.  128 
(1901)  ;  Charleston  Bridge  Co.  v.  The 
John  C.  Sweeney,  55  Fed.  536  (1893). 


4.  Alalama.  —  Stein  v.  Burden,  24 
Ala.  130,  60  Am.  Dec.  453   (1854). 

Arkaiisas.  —  Little  Rock,  etc.,  R. 
Co.  V.  Allister,  62  Ark.  1,  34  S.  W. 
82  (1896). 

California.  —  San  Diego  Land,  etc., 
Co.  V.  Neale,  88  Cal.  50,  25  Pac.  977, 
11  L.  R.  A.  604  (1891). 

Connecticut.  —  Hayden  v.  Fair 
Haven  &  W.  R.  Co.,  76  Conn.  355,  56 
Atl.  613  (1904)  (no  opportunities  for 
observation)  ;  Taylor  v.  Monroe,  43 
Conn.  36    (1875). 

Delaware.  — .Creswell  v.  Wilming- 
ton, etc.,  R.  Co.,  2  Pennew.  210,  43 
Atl.  629  (1899). 

Illvnois.  • —  McCormick  Harvesting 
Mach.  Co.  V.  Burandt,  37  III.  App. 
165    (1890). 

Indiana.  —  Louisville,  etc.,  R.  Co. 
V.  Berry,  9  Ind.  App.  63,  35  N.  E. 
565,  36  N.  E.  646   (1893). 

Kansas.  —  Atchison,  etc.,  R.  Co.  v. 
Sage,  49  Kan.  524,  31  Pac.  40  (1892). 

Maryland.  —  Willner  v.  Silverman, 
109  Md.  341,  71  Atl.  962  (1909). 

Massachusetts.  —  Zinn  f.  Rice,  161 
Mass.  571,  37  N.  E.  747  (1894). 

Michigan.  —  Foster  v.  East  Jordan 
Lumber  Co.,  104  N.  W.  617,  12  De- 
troit Leg.  N.  426  (1905). 

Missouri.  —  Guffey  v.  Hannibal, 
etc.,  R.  Co.,  53  Mo.  App.  462   (1893). 

Pennsylvania.  —  Dooner  v.  Dela- 
ware, etc..  Canal  Co.,  164  Pa.  St.  17, 
30  Atl.  269  (1894)  ;  Lineoski  v.  Sus- 
quehanna Coal  Co.,  157  Pa.  St.  153, 
27  Atl.  577  (1893). 

Wisconsin.  —  Veerhusen  v.  Chicago, 
etc.,  R.  Co.,  53  Wis.  689,  11  N.  W. 
433   (1882). 

United  States.  —  Chateaugay  Ore, 
etc.,  Co.  V.  Blake,  144  U.  S.  476,  12 
S.  Ct.  731,  36  L.  ed.  510  (1892). 
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inference  is  asked.  Adequate  knowledge  upon  other  heads  is  im- 
material.' This  proof  of  a  qualification  is  usually  made  in  con- 
nection with  the  examination-in-chief.*  The  burden  of  showing 
knowledge  rests  upon  the  proponent  of  the  inference-bearing 
statement.^ 


§  1824.  (Involution  of  Reasoning;  Conditions  of  Admissi- 
bility;  Relevancy;  Adequate  Knowledge) ;  Observation  and  In- 
ference. —  As  Inference,  Conclusion  and  Judgment  represent  an 
increasingly  large  involution  of  reasoning  as  related  to  observa- 


\ 


5.  Dore  v.  Babcock,  72  Conn.  408, 
44  Atl.  736  (1899). 

6.  California.  —  Eeed  v.  Drais,  67 
Cal.  491,  8  Pac.  20  (1885). 

Illinois.  —  Chicago,  etc.,  R.  Co.  ■». 
Springfield,  etc.,  R.  Co.,  67  111.  142 
( 1873 )  ;  McCormick  Harvesting  Mach. 
Co.  V.  Burandt,  37  111.  App.  165 
(1890)  [affirmed,  136  111.  170,  26  N. 
E.  588] ;  Pennsylvania  Co.  v.  Swan, 
37  111.  App.  83   (1890). 

Kansas.  —  Sandwich  Mfg.  Co.  v. 
Nicholson,  32  Kan.  666,  5  Pac.  164 
(1884)    (reaping  machine). 

Kentucky.  —  Cobb  v.  Wolf,  96  Ky. 
418,  29  S.  W.  303,  16  Ky.  L.  Rep.  591 
(1895). 

Massachusetts.  —  Campbell  v.  Rus- 
sell, 139  Mass.  278,  1  N.  E.  345 
(1885);  Rich  v.  Jones,  9  Cush.  329 
(1852). 

Missouri.  —  Gates  v.  Chicago,  etc., 
R.  Co.,  44  Mo.  App.  488  (1891). 

New  Hampshire.  —  Page  v.  Parker, 
40  N.  H.  47  (1860). 

Vew  York.  —  Haslam  v.  Adams 
Express  Co.,  6  Bosw.  235   (1860). 

Texas.  —  Half  v.  Curtis,  68  Tex. 
640,  5  S.  W.  451   (1887). 

Virginia.  —  Mendum  v.  Com.,  G 
Rand.  704   (1828). 

West  Virginia.  —  Sebrell  v.  Bar- 
rows, 36  W.  Va.  212,  14  S.  E.  996, 
(1892). 

Redirect  examination.  —  The  rule 
requiring  proof  of  the  qualifications 
of  a  witness  who  offers  to  testify  tn 
acts  of  reasoning  continues  to  apply 


at  all  stages  of  the  trial.  Thus,  a 
witness  who  first  testifies  as  an  ex- 
pert upon  his  redirect  examination 
must  qualify  before  doing  so.  Titus 
V.  Gage,  70  Vt.  13,  39  Atl.  246 
(1896). 

7.  Colorado.  —  Denver,  etc.,  R.  Co. 
V.  Smock,  23  Colo.  456,  48  Pac.  681 
(1897). 

Connecticut.  —  Nichols  v.  Turney, 
15  Conn.  101   (1842). 

Illinois.  —  Pennsylvania  Co.  ». 
Swan,  37  III.  App.  83    (1890). 

Kansas.  —  Atchison,  etc.,  R.  Co.  v. 
Mason,  4  Kan.  App.  391,  46  Pac.  31 
(1896). 

Kentucky.  —  Lockridge  v.  Fesler, 
37  S.  W.  65,  18  Ky.  L.  Rep.  469 
(1896). 

New  Hampshire.  —  Page  v.  Parker, 
40  N.  H.  47  (1860). 

New  Mexico.  —  Illinois  Silver  Min., 
etc.,  Co.  V.  Raff,  7  N.  M.  336,  34  Pac. 
544  (1893). 

The  judge  himself,  if  so  disposed, 
may  assist  in  the  examination.  (§ 
684  li.  1.)  Tullis  V.  Kidd,  12  Ala. 
648   (1847). 

The  evidence  of  other  witnesses  is 
available  for  the  purpose.  Tullis  v. 
Kidd,  12  Ala.  648  (1847);  People  0. 
Holmes,  111  Mich.  364.  69  N.  W.  501 
(1896).  But  see  Forcheimer  v.  Stew- 
art, 73  Iowa  216,  32  N.  W.  665,  35 
N.  W.  148  (1887). 

This  extrinsic  evidence  may  be  as 
to  the  degree  of  qualification  which 
would  be  essential  to  make  the  rea- 
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tion,  it  is  evident  that  the  necessity  for  showing  mental  capacity 
is  intensified  in  proportion  as  the  advance  is  made  from  one  class 
into  another.  In  case  of  an  ordinary  act  of  observation  relating 
to  an  everyday  matter  which  all  persons  can  understand,  the  prin- 
cipal concern  of  the  court  is  to  make  sure  that  the  witness  is  fairly 
intelligent  and  has  had  suitably  opportunities  for  observation.  In 
proportion,  however,  as  the  element  of  pure  reasoning  increases 
and  the  subject-matter  is  removed  from  common  experience  into 
the  realm  of  science,  trade  or  art,  from  common  ^  to  special  ^ 
knowledge,  the  sufficiency  of  mental  eqiuipment  necessarily  be- 
comes pressing.  Merely  showing  adequate  opportunities  for  ob- 
servation is  no  longer  sufficient.^  Mental  capacity  to  coordinate 
these  obeervations  into  a  resultant  helpful  to  the  jury  must  also 
be  shown.*  Even  association  with  a  given  trade  or  calling  is  not 
adequate  to  enable  an  observer  to  aid  the  jury  as  to  the  more  tech- 
nical aspects  of  a  special  pursuit.®    Thus,  a  worker  in  soapstone  is 


Boning  of  a  witness  of  assistance  to 
the  court.    Mason  v.  Phelps,  48  Midi. 
126,  11  N.  W.  413,  837   (1882). 
§   1824-1.  §§  691  et  seq. 

2.  §§  870  et  seq. 

3.  Alabama.  —  McLean  v.  State, 
16  Ala.  672  (1849). 

Massachusetts.  —  Lincoln  'v.  Barre, 
5  Cush.  590  (1850). 

Mississippi.  —  Cabeh  v.  State,  39 
Miss.  721   (1861). 

New  Hampshire.  —  Page  v.  Parker, 
40  N.  H.  47  (1860)  ;  Marshall  v.  Co- 
lumbian Mut.  F.  Ins.  Co.,  27  N.  H. 
157  (1853);  Pickard  v.  Bailey,  26 
N.  H.  152  (1852)  ;  Concord  R.  Co.  v. 
Greely,  23  N.  H.  237  (1851);  Rob- 
ertson V.  Stark,  15  N.  H.  109  (1844)  ; 
Beard  v.  Kirk,  11  N.  H.  397  (1840)  ; 
Rochester  v.  Chester,  3  N.  H.  349 
(1826). 

New  Jersey.  —  Wheeler,  etc.,  Mfg. 
Co.  1).  Bockhout,  60  N.  J.  L.  102,  36 
Atl.  772  (1897)  ;  Koccis  v.  State,  56 
N.  J.  L.  44,  27  Atl.  800  (1893). 

Oregon.  —  State  v.  Barrett,  33 
Oreg.  194,  54  Pac.  807   (1898). 

Texas.  —  Missouri,  etc.,  R.  Co.  v. 
Baker,  (Civ.  App.  1902)  68  S.  W. 
556. 


Wiseomin.  —  Luning  v.  State,  2 
Pinn.  215,  1  Chandl.  178,  52  Am.  Dec. 
153  (1849). 

Ample  opportunities  for  observa- 
tion may,  under  certain  circum- 
stances, create,  even  in  a  technical 
matter,  adequate  qualification.  Wheel- 
er, etc.,  Mfg.  Co.  V.  Buckhout,  60  N. 
J.  L.  102,  36  Atl.  772  (1897)  (in- 
specting signatures ) . 

4.  Kirkpatriok  v.   Snyder,   33  Ind. 

169  (1870);  Cothran  v.  Knight,  45 
S.  C.  1,  22  S.  E.  596  (1895)  ;  Web- 
ster V.  White,  8  S.  D.  479,  66  N.  W. 
1145  (1896);  Gulf,  etc.,  R.  Co.  v. 
Hughes,  (Tex.  Civ.  App.  1895)  31  S. 
W.  411;  Clardy  v.  Callicoate,  24  Tex. 

170  (1859). 

5.  "  The  *ule  [is]  that  mere  oppor- 
tunity will  not  change  an  ordinary 
observer  into  an  expert,  and  that 
special  skill  will  not  entitle  a  witness 
to  give  an  expert  opinion  when  the 
subject  is  one  where  the  opinion  of 
an  ordinary  observer  is  admissible  or 
where  the  jury  is  capable  of  forming 
its  own  conclusion  from  facts  suscep- 
tible of  proof  in  common  form." 
Koccis  V.  State,  56  N.  J.  L.  44,  47,  27 
Atl.  800    (1893). 
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not,  necessarily,  enabled  to  speak  authoritatively  as  to  the  art  of 
mining  it  or  as  to  the  probable  results  of  given  operations.®  Never- 
theless, the  truth  of  the  basis  of  observation  upon  which  the  skilled 
or  ordinary  observer  speaks,  or  the  correctness  of  the  assumption 
from  which  the  expert  states  his  judgment  must  always  continue 
to  be  important  elements  in  deciding  the  probative  value  of  any 
act  of  reasoning.^ 

Detail  of  observed  fads.  —  A  fairly  satisfactory  test  as  to  the 
probative  value  of  any  inference  from  observation  is  furnished  by 
requiring  the  proposed  witness  to  state,  so  far  as  he  can,  the  sep- 
arate phenomena  observed  by  him  and  used  as  constituting,  in 
part  at  least,  the  basis  of  his  inference.*  The  necessary  effect  of 
so  doing  is  to  furnish  to  the  tribunal  a  fairly  accurate  gauge  as  to 
the  witness'  physical  powers  of  observation  and  statement  and  also 
regarding  his  mental  ability  to  coordinate  what  he  sees  into 
a  reasonable  act  of  judgment.  Indeed,  the  broad  administrative 
rule  has  been' suggested  that  wherever  a  skilled  witness  might  give 
his  conclusion  without  stating  his  reasons,  the  ordinary  observer 
may  give  his  mental  result  upon  assigning  the  grounds  for  it* 
Should  it  appear,  when  this  detail  of  constituting  facts  is  given, 
that  a  portion  of  them  are  such  that,  under  the  rules  of  law,  the 

6.  "For  aught  that  is  shown  in  tha  Kern,  9  Ind.  App.  505,  36  X.  E,  381 
case,  he  might  have  been  a  mere  day        (1893). 

laborer,  mechanically  performing  the  Iowa.  —  Eslieh  i\  Mason  City,  etc , 

task  assigned  him;  scarcely  more  in-  E.  Co.,  75  Iowa  443,  39  N.  W.   700 

telligent  than  the  material  on  which  (1888). 

he  wrought,  and  hardly  better  quali-  Massachusetts.  —  Sexton  v.  North 

fied  to  give  an  opinion  of  the  quaU-  Bridgewater,  116  Mass.  200   (1874). 
ties  of  that  material  than  the  tools  Miniiesota.  —  Minnesota  Belt-Line 

he  employed  in  working  it.     He  was  R.,  etc.,  Co.  r.  Gluek,  45  Minn.  463, 

not,  therefore,  shown  to  possess  that  48  N.  W.  194  (1891)  :  Sherman  r.  St. 

scientific  or  actual  knowledge  of  the  Paul,   etc.,  E.  Co.,  30  Minn.  227,  15 

subject  in  relation  to  which  he  was  N.  W.  239   (1883). 
inquired  of,  which  made  his  opinions  Missouri.  —  Springfield, 

competent   evidence;    and    they   were  Co.  v.   Calkins,  90  Mo.  538, 

improperly  admitted."     Page  v.  Par-  82  (1886). 
ker,  40  N.  H.  47,  60  (1860).  New    York.  —  Eochester, 

7.  Foster  v.  Dickerson,  64  Vt.  233,  Co.     r.     Budlong,    6    How. 
24  Atl.  253  (1891).  (1851). 

8.  Arkansas.  —  St.  Louis,  etc.,  E.  Texas.  —  Dallas,  etc.,  R.  Co.  !). 
Co.  V.  Jones,  59  Ark.  105,  26  S.  W.  Day,  3  Tex.  Civ.  App.  353,  22  S.  W. 
595    (1894).  538    (1893). 

Illinois.   —   Cairo,    etc.,   E.   Co.   v.  Wisconsin.  —  Parks  r.   Wisconsin 

Woosley,  85  111.  370   (1877).  Cent.  E.  Co.,  33  Wis.  413   (1873). 

Indiana.  —  Chicago,  etc.,  E.  Co.  i'.  9.  See    St.    Louis,   etc.,    E.    Co.   v. 


etc.. 

E. 

3  S. 
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jury  could  not  properly  act  upon  them,  the  rights  of  the  opponent 
may  be  confined  to  urging  that  the  objectionable  facts  be  removed 
from  the  consideration  of  the  'witness.  Should  sufficient  remain 
that  the  latter  would  reasonably  be  justified  in  drawing  the  same 
inference  without  the  objectionable  fact,  the  moving  party  is  not 
necessarily  entitled  to  have  the  inference  as  a  whole  stricken  out.^° 

§  1825.  (Involution  of  Reasoning;  Conditions  of  Admissi= 
bility;  Relevancy;  Adequate  knowledge);  Position  of  the  Wit- 
ness. —  The  court  may  recognize  in  the  claim  of  the  proposed 
witness  to  the  possession  of  suitable  knowledge  prima  facie  proof  ^ 


Jones,  59  Ark.  105,  26  S.  W.  595 
(1894). 

10.  Smalley  v.  Iowa  Pae.  R.  Co., 
36  Iowa  571   (1873). 

§  1825-1.  Alaiama.  —  Washington 
V.  Cole,  6  Ala.  212  (1844). 

Kansas.  —  Atchison,  etc.,  R.  Co.  v. 
Sage,  49  Kan.  524,  31  Pac.  140 
(1892). 

New  York.  —  Scandell  v.  Columbia 
Constr.  Co.,  50  N.  Y.  App.  Div.  512, 
64  N.  y.  Suppl.  232  (1900). 

North  Carolina.  —  State  v.  Wilcox, 
132  N.  C.  1120,  44  S.  E.  625  (1903)  ; 
State  V.  Behrman,  114  N.  C.  797,  19' 
S.  E.  220,  25  L.  R.  A.  449  (1894). 

Wisconsin.  —  Bartell  v.  State,  106 
Wis.  342,  82  N.  W.  142  (1900). 

Canada.  —  Preeper  v.  R.,  15  Can. 
Supreme  Ct.  401   (1888). 

Of  course,  a  witness  is  not  neces- 
sarily qualified  because  he  asserts  th? 
fact.  Snyder  v.  State,  70  Ind.  349 
(1880)  ;  Staats  v.  Hausling,  22  Misc. 
(N.  Y.)  526,  50  N.  Y.  Suppl.  222 
(1898). 

Equally  true  is  it  that  one  who 
disclaims  qualification  does  not  neces- 
sarily fail  to  qualify. 

Alabama.  —  Louisville,  etc.,  R.  Co. 
V.  Sandlin,  125  Ala.  585,  28  South. 
40  (1899). 

District  of  Colunibia.  —  Horton  v. 
V.  S.,  15  App.  Cas.  310  (1898). 

Iowa.  —  Christman  V.  Pearson,  100 
Iowa  634,  69  N.  W.  1055  (1897). 


Kansas.  —  Walker  v.  Scott,  10 
Kan.  App.  413,  61  Pac.  1091   (1900). 

Massachusetts.  —  Com.  v.  Wil- 
liams, 105  Mass.  62  (1870);  Haver- 
hill Loan,  etc.,  Assoc,  r.  Cronin,  4 
Allen  141  (1862);  Webber  v.  East- 
ern R.  Co.,  2  Mete.  147   (1840). 

New  Hampshire.  —  Boardman  v. 
Woodman,  47  N.  H.  120  (1866). 

Tennessee.  —  Hall  v.  State,  6  Baxt. 
522    (1873). 

Texas.  —  Crow  v.  State,  33  Tex. 
Cr.  264,  26  S.  W.  209  (1894). 

Virginia.  —  Nuckolls  v.  Com.,  32 
Gratt.  884   (1879). 

Washington.  —  State  v.  Boyce,  24 
Wash.  514,  64  Pac.  719   (1901). 

It  is  for  the  court  to  pass  upon  the 
question  of  qualification;  when  such 
a  ruling  has  been  made  the  feeling  of 
the  witness  himself  with  regard  to 
his  capacity  is  immaterial.  Board- 
man  V.  Woodman,  47  N.  H.  120 
(1866). 

Where,  however,  the  disclaimer  of 
qualification  is  the  only  fact  in  the 
case  upon  that  point  it  must  be  re- 
garded as  conclusive  and  the  witness 
accordingly  rejected.  Frederickson  v. 
State,  44  Tex.  Cr.  288,  70  S.  W.  754 
(1902)  ;  Wehner  v.  Lagerfelt,  27  Tex. 
Civ.  App.  520,  66  S.  W.  221  (1901). 

See,  however.  Glover  v.  State,  129 
Ga.  717,  59  S.  E.  816   (1907). 

The  case  is  not  varied  by  the  fact 
that  the  witness  is  a  party.     Stande- 
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of  qualifications,^  permitting  the  adverse  party,  if  so  disposed,  to 
cross-examine  on  the  point.*     In  any  case,  the  judge,  in  order 


fer  V.  Aultman,  etc.,  Machinery  Co., 
(Tex.  Civ.  App.  1904)  78  S.  W.  552. 

2.  Minnesota  Beit-Line  E.,  etc., 
Co.  V.  Gluek,  45  Minn.  463,  48  N.  W. 
194  (1891);  Sale  v.  Eiehberg,  105 
Tenn.  333,  59  S.  W.  1020  (1900); 
Southern  Telegraph  &  Telephone  Co. 
V.  Evans,  (Tex.  Civ.  App.  1909)  116 
S.  W.  418;  El  Pasa  &  S.  W.  Ey.  Co. 
V.  Smith,  (Tex.  Civ.  App.  1908)  108 
S.  W.  988. 

As  has  been  said  above  (§  1823, 
n  7)  the  ultimate  burden  of  estab- 
lishing the  qualifications  of  his  wit- 
ness rests  upon  the  proponent.  Evans 
Ditch  Co.  V.  Lakeside  Ditch  Co.,  ( Cal. 
App.  1910)  108  Pac.  1027;  Ferguson 
V.  Rochford,  (Conn.  1911)  79  Atl. 
177. 

The  administrative  effect  of  a 
claim  to  knowledge  on  the  part  of 
the  witness  may  be  to  transfer  the 
burden  of  evidence  to  the  adverse 
party  for  the  time  being. 

In  any  ease,  whether  the  opinion 
of  a  witness  who  claims  to  be  an  ex- 
pert or  skilled  witness  is  admissible 
or  not,  is  to  be  determined  by  proof 
of  his  skill  and  special  knowledge 
as  to  the  subject-matter  of  the  par- 
ticular question  propounded;  and  the 
existence  of  the  capacity  to  testify  as 
an  expert  arises  in  theory  as  a  new 
inquiry  from  question  to  question. 
U.  S.  V.  Gil,  13  Philippine  Eeports 
530    (1909). 

3.  Goodwine  v.  Evans,  134  Ind.  262, 
33  N.  E.  1031  (1892)  ;  Ft.  Wayne  v. 
Coombs,  107  Ind.  75,  7  N.  E.  743 
(1886);  Pennsylvania,  etc.,  Canal, 
etc.,  Co.  V.  Eoberts,  2  Walk.  (Pa. 
1881)  482;  Ardesco  Oil  Co.  v.  Gilson, 
63  Pa.  St.  146   (1869). 

The  range  and  length  of  cross-ex- 
amination are  matters  of  administri- 
tion.  Andre  v.  Hardin,  32  Mich.  324 
(1875). 

To  cross-examine  on  voir  dire  has 


been  said  to  be  also  a  matter  of  ad- 
ministration. Ft.  Wayne  v.  Coombs, 
107  Ind.  75,  7  N.  E.  743  (1886); 
Finch  V.  Chicago,  etc.,  E.  Co.,  46 
Minn.  250,  48  N.  W.  915  (1891); 
Sarle  v.  Arnold,  7  E.  I.  582  (1863)  ; 
In  re  Gorkow,  20  Wash.  563,  56  Pac. 
385    (1899). 

The  rule  apparently  is  otherwise  in 
New  York.  Walter  v.  Hangen,  71  N. 
Y.  App.  Div.  40,  75  N.  Y.  Suppl.  683 
(1902);  Woodworth  v.  Brooklyn  El. 
R.  Co.,  22  N.  Y.  App.  Div.  501,  48  N. 
Y.  Suppl.  80  (1897). 

In  the  same  line,  it  has  been  re- 
garded, in  other  states,  as  the  better 
practice  to  permit  cross-examination 
at  this  preliminary  stage.  In  re  Gror- 
kow,  20  Wash.  563,  56  Pac.  385 
(1899). 

A  reasonable  opportunity  of  cross- 
examining  the  witness  as  to  his  quali- 
fications at  the  general  stage  of 
cross-examination-in-chief  would  seem 
to  be  a  matter  of  right,  fairly  testing 
the  adversary's  case.     §§  377  et  seq. 

Davis  V.  State,  35  Ind.  496,  9  Am. 
Eep.  760  (1871)  ;  Jaeckel  t>.  David,  34 
Misc.  (N.  Y.)  791,  69  N.  Y.  Suppl. 
998  (1901). 

In  specific  matters,  it  has  been  held 
that  a  witness  to  an  act  of  reasoning 
cannot  be  asked  as  to  his  relative 
credibility  in  comparison  to  other 
witnesses  who  have  testified  in  the 
same  way.  Haverhill  Loan,  etc.,  As- 
soc. V.  Cronin,  4  Allen  (Mass.)  141 
(1862). 

Reinforcement.  —  It  well  may  hap- 
pen, in  case  of  an  unskilled  or  inat- 
tentive counsel,  that  a  proof  of  quali- 
fication, originally  defective  upon  di- 
rect examination,  may  be  so  fortified 
and  reinforced  by  the  attempts  made 
further  to  discredit  it  upon  cross-ex- 
amination as  to  render  it  complete. 
Hough  )'.  Grants  Pass  Power  Co.,  41 
Oreg.  531,  69  Pac.  655    (1902).     See 
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to  admit  the  result  of  a  mental  operation,  must  be  able  to  assume 
that  it  was  made  by  one  who  possessed  adequate  data  upon  which 
to  make  it  and  had  the  requisite  mental  faculties  to  enable  him  to 
reach  a  sound  conclusion.*  The  question  is  not  whether  the  pre- 
siding judge  would  himself,  personally,  credit  a  certain  piece  of 
evidence  reached  by  a  process  of  reasoning;  but  as  to  whether  the 
witness  has  shown  so  intimate  an  acquaintance  with  the  subject- 
matter  as  to  enable  him  to  make  an  inference  which  would  be  help- 
ful to  the  jury.®  "  Courts  cannot  establish  a  standard  by  which 
to  measure  expert  witnesses.  If  they  show  that  they  have  prac- 
tical skill  or  scientific  knowledge  and  experience  as  to  matters 
under  investigation,  they  are  competent  to  testify."  ®  The  wit- 
ness must  prove  himself,  to  this  extent,  to  be  qualified.  Whether 
the  jury  will  credit  his  testimony,  is  for  them  to  say.'^  The  mat- 
ter of  probative  force  is  entirely  for  them.^ 

§  1826.  (Involution  of  Reasoning;  Conditions  of  Admissi- 
bility; Relevancy;  Adequate  Knowledge) ;  Ordinary  Observer 

In  case  of  the  ordinary  observer,  the  person  dealing  with  common 
place,  every  day  inferences,  "  the  man  on  the  street,"  as  the  phrase 
goes,  the  work  of  the  presiding  judge  in  passing  upon  the  matter 
of  qualification  is  comparatively  easy.  All  that  need  be  shown  is 
that  the  proposed  witness  has  had  suitable  opportunities  for  ob- 
serving the  facts  which  he  proposes  to  state  *  and  has  mentality  suf- 

also  Crich  v.  Williamsburg  City  F.  upon   in  a  former  suit  between  the 

Ins.  Co.,  45  Minn.  441,  48  N.  W.  198  same   parties.      Philadelphia    F.    As- 

(1891).  soe.  V.  Merchants'  Nat.  Bank,  52  Vt. 

4.  Campbell    v.    Cayey,    59    N.    Y.  83   (1879). 

App.  Div.  621,  69  N.  Y.  Suppl.  859  6.  Sioux  City,  etc.,  E.  Co.  v.  Fin- 

(1901)    (indebtedness).  layson,  16  Nebr.  578,  20  N.  W.  860, 

The  province   of  an   expert  being  49  Am.  Rep.  724   (1884). 
that  of  pure  reasoning,  his  possession  7.  Com.  v.  Williams,  105  Mass.  62 

of   the  faculty  of  description  would  (1870);   Gleckler  v.  Slavens,  5  S.  D. 

not  be  deemed  important.     Smith  v.  364,  59  N.  W.  323  (1894). 
Brooklyn,  32  N.  Y.  App.  Div.  257,  52  8.  Jones  v.  Erie,  etc.,  E.  Co.,   151 

N.  Y.  Suppl.  983   (1898).  Pa.   St.  30,  25  Atl.   134,  31  Am.  St. 

5.  To  admit  the  testimony  of  a  wit-  Eep.  722,  17  L.  E.  A.  758   (1892). 
ness  not  so  qualified  has  been  held  to  §  1826-1.  Iowa.  —  McMahon  v.  Du- 
be  error.     Lee  v.  Clute,  10  Nev.  149  buque,  107  Iowa  62,  77  N.  W.  517,  70 
(1875).  Am.  St.  Eep.  143    (1898). 

Nor  is  it  important,  in  such  a  con-  Kansas.  —  Atchison,  etc.,  E.  Co.  v. 

nection,  that  the  qualifications  of  the  Chance,  57  Kan.  40,  45  Pao.  60 
same  witness  have  already  been  passed       ( 1896) . 
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fieient  to  enable  him  to  coordinate  his  impressions  into  a  simple 
act  of  direct  inference  in  a  rational  way.^  A  mere  guess  will  not 
be  received.^  "  For  testimony,  nothing  further  is  in  general  re- 
quired than  opportunity  of  observation,  ordinary  attention  and 
intelligence,  and  veracity.  Almost  every  person  of  sound  mind, 
who  has  reached  a  certain  age,  is  a  credible  witness  as  to  matters 
which  he  has  observed,  and  as  to  which  he  has  no  immediate  inter- 


Maine.  —  Fayette  v.  Cheaterville, 
77  Me.  28,  52  Am.  Kep.  741    (1885). 

Maryland.  —  Waters  v.  Waters,  35 
Md.  531    (1872). 

Massachusetts.  —  May  v.  Bradlee, 
127  Mass.  414   (1879). 

Michigan.  —  People  v.  Kinney,  124 
Mich.  486,  83  N.  W.  147   (1900). 

Missouri.  —  State  v.  Williamson, 
106  Mo.-  162,  17  S.  W.  172  (1891). 

New  Hampshire.  —  Challis  v.  Lake, 
71  N.  H.  90,  51  Atl.  260  (1901)  ;  Car- 
penter V.  Hatch,  64  N.  H.  573,  15  Atl. 
219  (1888);  Wheeler  v.  Blandin,  22 
N.  H.  167    (1850). 

Netc  Jersey.  —  Koccis  v.  State,  50 
N.  J.  L.  44,  27  Atl.  800  (1893). 

New  York.  —  Slocovich  i\  Orient 
Mut.  Ins.  Co.,  108  N.  Y.  56,  14  N.  E. 
802  (1888);  Haggerty  v.  Brooklyn 
City,  etc.,  R.  Co.,  6  Abb.  N.  Cas.  129 
(1874). 

Pennsylvania.  —  Austin  v.  Austin, 
4  Pa.  Co.  Ct.  368   (1887). 

Texas.  —  Galveston,  etc.,  E.  Co.  v. 
Pitts,  (Civ.  App.  1897)  42  S.  W.  255. 

Utah.  —  People  r.  Hopt,  4  Utah 
247,  9  Pac.  407   (1886). 

Wisconsin.  —  Strong  v.  Stevens 
Point,  62  Wis.  255,  22  N.  W.  425 
(1885). 

United  States.  —  Manufacturers' 
Ace.  Indemnity  Co.  v.  Dorgan,  58  Fed. 
945,  7  C.  C.  A.  581,  22  L.  R.  A.  620 
(1893);  Harrison  v.  Rowan,  11  Fed. 
Cas.  No.  6,663,  3  Wash.  580   (1820). 

2.  Alabama.  —  McDonald  t;.  Wood, 
118  Ala.  589,  24  South.  86   (1898). 

Arkansas.  —  McClintock  v.  Lary, 
23  Ark.  215  (1861). 

Illinois.  —  Grand  Lodge  B.  of  R. 
T.  V.  Randolph,  186  111.  89,  57  N.  E. 


882  (1900);  Cooper  i;.  Randall,  59 
111.  317   (1871). 

Indiana.  —  Cook  v.  Fuson,  66  Ind. 
521    (1879). 

Kansas.  —  Ft.  Scott  v.  Canfield,  48 
Kan.  322,  26  Pac.  697   (1891). 

Kentucky.  —  Flynn  v.  Louisville  R 
Co.,  110  Ky.  662,  62  S.  W.  490,  23 
Ky.  L.  Rep.  57    (1901). 

Massachusetts.  —  Gilmore  v.  Mit- 
tineague  Paper  Co.,  169  Mass.  471. 
48  N.  E.  623  (1897)  ;  Greenfield  First 
Nat.  Bank  v.  Coffin,  162  Mass.  180,  ."^S 
N.  E.  414  (1894)  ;  Nelson  v.  Boston, 
etc.,  R.  Co.,  155  Mass.  356,  29  N.  E. 
586   (1892). 

Michigan.  —  Detzur  v.  Stroh  Brew- 
ing Co.,  119  Mich.  282,  77  N.  W.  948, 
44  L.  R.  A.  500  (1899). 

Minnesota.  —  Conrad  v.  Swanke, 
80  Minn.  438,  83  N.  W.  383  (1900)  ; 
Burnett  v.  Great  Northern  R.  Co.,  73 
Minn.  461,  79  N.  W.  523   (1899). 

Neic  York.  —  Teerpenning  v.  Corn 
Exch.  Ins.  Co.,  43  N.  Y.  279  (1871). 

Oregon.  —  Stamper  v.  Raymond,  38 
Greg.  16,  62  Pac.  20  (1900)  ;  Zachary 
V.  Swanger,  1  Oreg.  92   (1853). 

Pennsylvania.  —  Wallace  t'.  Jeffer- 
son Gas  Co.,  147  Pa.  St.  205,  23  Atl. 
416   (1892). 

Texas.  —  Baldridge,  etc..  Bridge 
Co.  V.  Cartrett,  75  Tex.  628,  13  S.  W. 
8  (1890)  ;  East  Line,  etc.,  R.  Co.  v. 
Scott,  68  Tex.  694,  5  S.  W.  501 
(1887). 

Virginia.  —  Holleran  v.  Meisel,  91 
Va.  143,  21  S.  E.  658   (1895). 

West  Virginia.  —  Hood  v.  Max- 
well, 1  W.  Va.  219  (1866). 

3.  Illinois  Cent.  R.  Co.  v.  Behrena, 
106  111.  App.  471   (1902). 
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est  in  deception  or  concealment."  *  Competency  and  weight  are  to 
be  distinguished  in  this  connection.  That  the  inference  whidi 
the  -witness  states  is  not  strongly  probative  does  not  furnish  a 
ground  for  rejecting  the  evidence.  If  the  jury  might  reasonably 
act  upon  it  and  the  "  state  of  the  case  "  ^  does  not  require  some 
other  course  the  testimony  will  be  received.®  No  special  skill  or 
experience  is  required.  The  inference  is  largely  one  of  fact. 
Observation,  the  intuitive  action  of  the  mind,  bulks  largely  in  the 
product.  This  preponderating  element  of  objective  reality  sim- 
plifies the  reasoning  of  the  witness  and,  as  it  were,  steadies  it. 
To  make  so  elementary  a  mental  process  helpful  to  the  jury,  all 
that  is  necessary  is  opportunity  to  observe  ^  and  a  fair  average  in- 
telligence. A  witness  qualified  only  to  this  extent  will  not  be 
permitted  to  testify  as  an  expert,  i.  e.,  upon  the  basis  of  hypo- 
thetically  stated  facts.®  Hearsay  cannot  properly  be  used  as  con- 
stituting part  of  the  basis  upon  which  the  witness  purposes  to 
testify.* 

Function  of  jvdge.  —  As  an  administrative  matter,  no  special 
reason  is  perceived  why  the  court  should  be  called  upon  to  pass, 
in  any  distinct  way,  upon  the  qualifications  of  an  ordinary  ob- 
server. The  question  is  one  of  fact  and  embodies  no  issue  as  to 
technical  or  scientific  training.-"'  The  practice,  however,  is  to  do 
so,  should  the  fact  to  be  stated  contain  a  large  proportion  of  the 
element  of  volitional  reasoning.^' 

§  1826a.  (Involution  of  Reasoning;  Conditions  of  Admissi- 
bility; Relevancy;  Adequate  Knowledge;  Ordinary  Observer); 

Special  Facilities  for  Observation.  —  Residence  in  a  given  commu- 
nity or  some  other  circumstance  of  a  similar  nature  may  confer 
special  opportunities  for  observation  denied  to  observers  not  so 
situated.-'     Indeed,  such  reasoning  is  seldom  entirely  specific  to 

4.  Le-wis  Authority  in  Matters  of  (Pa.)  231  (1826);  Lester  v.  Pitts- 
Opinion,  i:.  3,  §  5.  ford,  7  Vt.  158   (1835). 

5.  §  1742.  10.  Prentis  v.  Bates,  93  Mich.  234, 

6.  Goodwin  v.  State,  96  Ind.  550  53  N.  W.  153,  17  L.  R.  A.  494  (1892). 
(1884).  11.  People    v.    Youngs,    151    N.    Y. 

7.  Chicago,  etc.,  E.  Co.  v.  Inger-  210,  45  N.  E.  460  (1896);  Dauphin 
soil,  65  111.  399  (1872).  v.  U.  S.,  6  Ct.  CI.  221   (1870). 

8.  Cook  V.  Fuson,  66  Ind.  521  §  1826a-l.  Colorado.  —  Denver, 
(1879)  ;  Zachary  ».  Swanger,  1  Oreg.  etc.,  R.  Co.  v.  Pulaski  Irrigating 
92  (1853).  Ditch  Co.,  19  Colo.  367,  35  Pac.  910 

9.  Scull  V.  Wallace,  15  Serg.  &  R.  (1894). 
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the  facts  of  a  particular  case  and  more  completely  resembles  a 
conclusion.^ 

Pacts  as  to  streams.  —  Thus  one  who  lives  on  a  stream  may  be 
able  to  state  that  a  dam  across  it  has  been  raised  to  a  height  be- 
yond the  capacity  of  the  water  course.^  He  knows  what  the  prob- 
able effect  of  a  series  of  dry  seasons  would  be.*  He  can  tell  in 
what  way  use  may  properly  be  made  of  its  water  for  floating  logs.^ 
Such  a  witness  might  well  be  regarded  as  competent  to  state 
whether  a  given  freshet  is  greater,  in  any  respect,  than  those  which 
have  come  in  former  times.®  He  knows,  as  a  result  of  observa- 
tion, what  channel  a  stream  in  his  neighborhood  would  take  if 
permitted  to  do  so.''  From  previous  experience,  he  may  be  com- 
petent to  state  the  probability  of  being  able  to  locate  a  given 
object,  e.  g.,  a  human  body,*  within  its  waters.  Wo  one,  probably, 
would  be  better  fitted  than  he  to  state  that  the  construction  of  a 
railroad  embankment  ®  or  other  impediment  to  the  free  flow  of  the 


Connecticut.  —  Porter  v.  Pequon- 
noc  M-fg.  Co.,  17  Conn.  249  (1845). 

Iowa.  —  Willitts  v.  Chicago,  etc., 
E.  Co.,  88  Iowa  281,  55  N.  W.  313,  21 
L.  R.  A.  608  (1893);  Dunn  v.  Chi- 
cago, etc.,  R.  Co.,  58  Iowa  674,  12  N. 
W.  734   (1882). 

Maine.  —  Cottrill  v.  Myriek,  12 
Me.  222  (1835). 

Maryland.  —  Hartford  County 
Com'rs  V.  Wise,  71  Md.  43,  18  Atl.  31 
(1889). 

Michigan. " —  Pettibone  v.  Smith,  37 
Mich.  579   (1877). 

Welraska.  —  Lincoln,  etc.,  R.  Co. 
V.  Sutherland,  44  Nebr.  526,  62  N.  W. 
859   (1895). 

"Nevada.  —  McLeod  v.  Lee,'  17  Nev. 
103,  28  Pac.  124  (1882). 

Texas.  —  Ethridge  v.  San  Antonio, 
etc.,  R.  Co.,  (Civ.  App.  1897)  39  S. 
W.  204;  Galveston,  etc.,  R.  Co.  v. 
Daniels,  9  Tex.  Civ.  App.  253,  28  S. 
W.  548,  711  (1894);  Gulf,  etc.,  R. 
Co.  V.  Haskell,  4  Tex.  Civ.  App.  550, 
23  S.  W.  546  (1893)  ;  Gulf,  etc.,  R. 
Co.  V.  Richards,  83  Tex.  203,  18  S.  W. 
611  (1892);  Gulf,  etc.,  R.  Co.  t). 
Locker,  78  Tex.  279,  14  S.  W.  611 
(1890)  ;  International,  etc.,  R.  Co.  v. 
Klaus,  64  Tex.  293  (1885). 


Vermont.  —  Dean  v.  McLean,  43 
Vt.  412,  21  Am.  Rep.  130   (1875). 

United  States.  —  St.  Louis,  etc.,  R. 
Co.  V.  Bradley,  54  Fed.  630,  4  C.  C. 
A.  528   (1893). 

2.  §§  2291  et  seq. 

3.  Porter  v.  Pequonnoc  Mfg.  Co., 
17  Conn.  249  (1845). 

4.  Pettibone  v.  Smith,  37  Mch.  579 
(1877). 

5.  Dean  v.  McLean,  48  Vt.  412,  21 
Am.  Rep.  130  (1875). 

See  also  Hot  Springs  Lumber  & 
Mfg.  Co.  V.  Revercomb,  (Va.  1909) 
65  S.  E.  557. 

6.  Minnequa  Springs  Imp.  Co.  v. 
Coon,  10  Wkly.  Notes  Cas.  (Pa.)  502 
(1881);  Galveston,  etc.,  R.  Co.  v. 
Daniels,  9  Tex.  Civ.  App.  253,  28  S. 
W.  548,  711    (1894)    (cafion). 

7.  Winter  v.  Fulstone,  20  Nev.  260, 
21  Pac.  201,  687    (1889). 

8.  Travelers'  Ins.  Co.  r.  Sheppard, 
85  Ga.  751,  12  S.  E.  18   (1890). 

9.  Central  R.,  etc.,  Co.  v.  Kent,  84 
Ga.  351,  10  S.  E.  965  (1890)  ;  Eth- 
ridge t'.  San  Antonio,  etc.,  R.  Co., 
(Tex.  Civ.  App.  1897)   39  S.  W.  204. 

See  also  Taylor  v.  San  Antonio  & 
A.  P.  R.  Co.,  (Tex.  Civ.  App.  1904) 
83  S.  W.  738. 
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stream  had  caused  its  waters  to  set  back.  He  could  probably  go 
so  far  as  to  state  the  capacity  of  a  certain  structure  to  pass  on  the 
waters  of  a  particular  stream  when  in  a  given  condition,  e.  g.,  that 
of  freshet.^"  Of  a  particular  dam,  he  may  have  knowledge 
enough  to  be  able  to  say  that  it  is  or  is  not  properly  constructed,'^ 
or  as  to  how  far  back  it  will  cover  land  by  the  waters  which  it 
controls.'^ 


§  1827.  (Involution  of  Reasoning;  Conditions  of  Admlssl- 
blllty;  Relevancy;  Adequate  Knowledge);  Skilled  Witness. — 
Should  the  necessity  for  receiving  the  inference  of  a  witness  lie 
in  the  fact  that  the  subject-matter  of  the  inquiry  is  as  to  some 
matter  of  science,  trade  or  calling  with  which  the  jury  have  no 
experience  that  would  enable  them  to  deal  with  it  in  a  rational 
manner,  resort  must  be  had  to  what  we  have  denominated  a  skilled 
witness.  One  familiar  with  the  facts  or  lines  of  thought  knovm 
to  those  engaged  in  a  particular  science,  trade  or  calling  not  within 
the  scope  of  common  knowledge  may  well  be  termed  a  skilled 
witness.*     Such  a  one  may  declare  from  observation  or  inference. 


To  certain  courts  this  class  of  evi- 
dence has  seemed  objectionable.  Kan- 
sas City,  etc.,  R.  Co.  v.  Cook,  57  Ark. 
387,  21  S.  W.  1066  (1893). 

10.  McPherson  v.  St.  Louis,  etc.,  B, 
Co.,  97  Mo.  253,  10  S.  W.  846 
(1889). 

11.  Porter  v.  Pequonnoe  Mfg.  Co., 
17  Conn.  249  (1845);  Minnequa 
Springs  Imp.  Co.  v.  Coon,  10  Wkly. 
Notes  Cas.  (Pa.)  502   (1881). 

12.  Walker  v.  Davis,  83  Mo.  App. 
374   (1900). 

Such  a  fact  might  well  be  a  matter 
of  special  knowledge.  (§§  870  et  seq.) 

In  case  of  a  skilled  witness,  how- 
ever, the  judgment  or  conclusion  of 
another  skilled  witness  that  the  fore- 
mer  is  or  is  not  qualified,  cannot,  it 
is  said,  be  received.  Brabo  v.  Martin, 
5  La.  275  (1833)  ;  Langston  v.  South- 
ern Electric  E.  Co.,  147  Mo.  457,  4S 
S.  W.  835  (1898);  Williams  v.  Pap- 
pleton,  3  Oreg.  139  (1869). 

Nor  is  the  qualification  of  such  a 
witness  established,  if  disputed,  by 
the  reputation  which  he  has  among 


his  associates  or  with  the  general 
public.  People  v.  Holmes,  lU  Mich. 
364,  69  N.  W.  501  (1896)  ;  Thompson 
V.  Ish,  99  Mo.  160,  12  S.  W.  510,  17 
Am.  St.  Rep.  552  (1899);  Laros  V. 
Com.,  84  Pa.  St.  200  (1877). 

The  judge  is  at  liberty  to  inquire 
from  others  as  to  the  qualifications 
of  a  particular  witness.  The  former 
must,  however,  testify  of  their  own 
knowledge  and  not  allow  their  judg- 
ment to  be  influenced  by  the  reputa- 
tion enjoyed  by  the  subject  of  their 
testimony.  People  v.  Holmes,  111 
Mich.  364,  69  N.  W.  501   (1896). 

§  1827-1.  Alabama.  —  Prince  v. 
State,  100  Ala.  144,  14  South.  409,  46 
Am.  St.  Rep.  28  (1893);  Rash  v. 
State,  61  Ala.  89  (1878)  ;  Mitchell  v. 
State,  58  Ala.  417  (1877);  Merkle 
V.  State,  37  Ala.  139   (1861). 

Arkansas.  —  Daniel  v.  Guy,  19 
Ark.   121    (1857). 

California.  —  People  v.  Temperle, 
94  Cal.  45,  29  Pac.  709  (1892)  ;  Peo- 
ple V.  Marseiler,  70  Cal.  98.  11  Pac. 
503  (1886). 
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To  him  alone  are  all  forms  of  inferential  reasoning  open.  He 
may  testify  equally  well,  under  proper  conditions,  to  an  inference, 
conclusion,  or  judgment.     Upon  matters  of  every  day  or,  as  we 


Colorado.  —  Germania  L.  Ins.  Co. 
V.  Ross-Lewin,  24  Colo.  43,  51  Pac. 
488,  65  Am.  St.  Rep.  215  (1897). 

Connecticut.  —  Osborne  v.  Troup, 
60  Conn.  485,  23  Atl.  157   (1891). 

Georgia.  —  Boswell  v.  State,  114 
Ga.  40,  39  S.  E.  897  (1901)  ;  Walker 
V.  Fields,  28   Ga.  237    (1859). 

Illinois.  —  Siebert  v.  People,  143 
111.  571,  32  X.  E.  431  (1892)  ;  Lake 
Erie,  etc.,  R.  Co.  v.  Helmericks,  38 
111.  App.  141  (1890);  Citizens'  Gas- 
light, etc.,  Co.  I'.  O'Brien,  15  111.  App. 
400  (1884);  Schmidt  v.  Peoria  M.  & 
F.  Ins.  Co.,  41  111.  295   (1866). 

Indiana.  —  Isenhour  v.  State,  157 
Ind.  517,  62  N.  E.  40,  87  Am.  St. 
Rep.  228    (1901). 

Iowa.  —  Lee  v.  Agricultural  Ing. 
Co.,  79  Iowa  379,  44  N.  W.  683 
(1890);  Kilbourne  P.  Jennings,  38 
Iowa  533  (1874)  ;  Donaldson  v.  Mis- 
sissippi, etc.,  R.  Co.,  18  Iowa  280,  87 
Am.  Deo.  391  (1865). 

Kansas.  —  Rouse  v.  Youard,  1  Kan. 
App.  270,  41  Pac.  426  (1895);  Mis- 
souri Pac.  R.  Co.  r.  Finley,  38  Kan. 
550,  16  Pac.  951  (1888);  Broquet  v. 
Tripp,  36  Kan.  700,  14  Pac.  227 
(1887);  Manhattan,  etc.,  R.  Co.  i). 
Stewart,  30  Kan.  226,  2  Pac.  151 
(1883). 

Kentucky.  —  Paducah  St.  R.  Co. 
f.  Graham,  15  Ky.  L.  Rep.  748 
(1894). 

Maine.  —  Hutchins  v.  Ford,  82  Me. 
363,  19  Atl.  832  (1890);  Fayette  v. 
Chesterville,  77  Me.  28,  52  Am.  Rep. 
741  (1885)  ;  State  i'.  Watson,  65  Me. 
74  (1876). 

Massachusetts.  —  Emerson  v.  Low- 
ell Gaslight  Co.,  6  Allen  146,  83  Am. 
Dec.  621  (1863);  Com.  v.  Rich,  14 
Gray  335    (1859). 

Michigan.  —  Lewis  r.  Bell,  109 
Mich.  189,  66  N.  W.  1091  (1896); 
American  Cushman  Telephone  Co.  v. 


Noble,  98  Mich.  67,  56  N.  W.  1100 
(1893);  Wickes  v.  Swift  Electric 
Light  Co.,  70  Mich.  322,  38  N.  W.  299 
(1888);  People  v.  Millard,  53  Mich. 
63,  18  N.  W.  562  (1884);  Brownell 
V.  People,  38  Mich.  732   (1878). 

Minnesota.  —  Peteler  Portable  R. 
Mfg.  Co.  I'.  Northwestern  Adamant 
Mfg.  Co.,  60  Minn.  127,  61  N.  W. 
1024  (1895)  ;  Stevens  v.  Minneapolis, 
42  Minn.  136,  43  N.  W.  842  (1889)  ; 
Payson  v.  Everett,  12  Minn.  216 
(1867). 

Mississippi.  —  Merchants'  Wharf- 
Boat  Assoc.  V.  Wood,  3  South.  248 
(1887);  Russell  v.  State,  53  Miss. 
367   (1876). 

Missouri.  —  Fuchs  v.  St.  Louis,  167 
Mo.  620,  67  S.  W.  610,  57  L.  R.  A. 
136  (1902)  ;  State  v.  Crisp,  126  Mo. 
605,  29  S.  W.  699    (1895). 

'Xew  Hampshire.  — •  Dole  t;.  John- 
son, 50  N.  H.  452   (1870). 

Neic  Jersey.  —  Bergen  Neck  R.  Co. 
V.  Point  Breeze  Ferry,  etc.,  Co.,  57 
N.  J.  L.  163,  30  Atl.  584,  31  Atl.  724 
(1894)  ;  Convery  r.  Conger,  53  N.  J. 
L.  468,  22  Atl.  43,  549  (1891)  ;  Jones 
V.  Mechanics'  F.  Ins.  Co.,  36  N.  J.  L. 
29,  13  Am.  Rep.  405   (1872). 

Neir  York.  —  Piehl  v.  Albany  R. 
Co.,  162  N.  Y.  617,  57  N.  E.  1122 
(1900);  Hochstrasser  r.  Martin,  62 
Hun  165,  16  N.  Y.  Suppl.  558  (1891)  ; 
Nelson  r.  Sun  Mut.  Ins.  Co.,  71  N.  Y. 
453  (1877)  ;  Higbie  !'.  Guardian  Mut. 
L.  Ins.  Co.,  53  N.  Y.  603  (1873). 

North  Carolina.  —  Otey  v.  Hoyt, 
47  N.  C.  70  (1854);  State  !'.  Allen, 
8  N.  C.  6,  9  Am.  Dec.  616  (1820). 

Ohio.  —  Koons  v.  State,  36  Ohio 
St.  195   (1880). 

Pennsylvania.  —  Fraim  v.  National 
F.  Ins.  Co.,  170  Pa.  St.  151,  32  Atl. 
613,  50  Am.  St.  Rep.  753  (1895); 
Lineoski  v.  Susquehanna  Coal  Co., 
157  Pa.  St.  153,  27  Atl.  577   (1893)  ; 
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have  preferred  to  call  it,  common,^  knowledge  lie  shares  with  the 
ordinary  observer^  the  ability  to  draw  and  report  inferences  to 
the  court.  Unlike  the  average  observer,  however,  the  skilled 
witness  is  allowed  to  draw  technical  or  scientific  deductions  or 
conclusions  from  the  existence  of  a  state  of  phenomena  in  which, 
as  in  the  case  of  a  patient  under  a  doctor's  care,  a  question  of 
science  or  art  is  presented.  When  thus  acting,  he  is  spoken  of  as 
a  Skilled  Observer.*  He  may  even  go  further.  ~Ko  element  of 
observation  may  be  involved  in  his  act  of  mental  process.  That 
which  he  contributes  to  the  cause  of  justice  may  be  an  act  of  pure 
reasoning,  passing  upon  facts  assumed  to  be  true  and  submitted  to 
the  intelligence  of  the  witness  in  the  form  of  a  so  called  hypo- 
thetical question.^  Under  these  circumstances,  the  skilled  wit- 
ness becomes  an  Expert.^ 

§  1828.  (Involution  of  Reasoninff;  Conditions  of  Admissi= 
bility;  Relevancy;  Adequate  Knowledge) ;  Who  are  Skilled  Wit- 
nesses. —  In  otlier  words,  the  essential,  specific  characteristic  of 
a  skilled  witness  is  that  his  reasoning  is  technical,  either  as  to  the 
major  premise,^  the  minor  premise,^  or  both.  He  is  contributing 
the  work  of  a  mind  trained  in  a  special  school  of  experience  and 
applying  it  to  the  subject-matter  to  which  the  experience  relates. 
Specializing,  he  may  be  a  man  of  science,  a  professional  man,  an 
artist  in  the  field  of  his  art,  an  artisan  in  respect  to  the  matter 
covered  by  his  trade.  If  the  inquiry  relate  to  any  form  of  human 
activity  which  embodies  a  knowledge  denied  to  other  men,  not 
shared  by  men  in  general,  or  creates  special  powers,  the  topic 

Ardesco  Oil  Co.  v.  Gilaon,  63  Pa.  St.  United  States.  —  Erhardt  v.  Ballin, 

146   (1869).  55  Fed.  968,  5  C.  C.  A.  363   (1893); 

Texas.  —  Dane  v.   State,  36  Tex.  New  York,  etc.,  Man.  Syndicate,  etc. 

Cr.  84,   35  S.  W.   661    (1896);   Hea.-  v.     Fraser,     130    U.     S.     611,     9     S. 

cock     V.     State,     13    Tex.    App.     97  Ct.    665,    32    L.     ed.     1031     (1888); 

(1882);    International,    etc.,    R.    Co.  U.    S.    v.    Kilpatrick,    16    Fed.    765 

V.  Malone,   1  Tex.  App.   Civ.  Cas.   §  (1883). 

232    (1882).  2.  §§  691  et  seq. 

West      Virginia.  —  McKelvey      v.  3.  §§  1836  et  seq. 

Chesapeake,  etc.,  R.  Co.,  35  W.  Va.  4.  §§  1947  et  seq. 

500,  14  S.  E.  261   (1891).  5.  §§  2451  et  seq. 

'    Wisconsin.  —  Soquet  v.   State,  72  6.  Only  skilled  witnesses  may  tes- 

Wis.  659,  40  N.  W.  391  (1888)  ;  Lun-  tify  as  experts, 

ing  V.  State,  2  Finn.  284,  1  Chandl.  §  1828-1.  §  1728a. 

264  (1849).  2.  §  1728a. 
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is  one  for  the  reasoning  of  the  skilled  witness.^  Qualifications  of 
such  a  witness  should,  so  far  as  practicable,  be  substantial.  A 
little  experience,  in  a  casual  way,  may  not  suffice  to  entitle  a 
witness  to  be  heard  as  one  who  possesses  skill  on  the  subject* 
In  the  same  way,  a  witness  may  be  rejected  if  he  shows  ignorance 
of  some  fact  material  to  giving  helpful  testimony.^  Substantial 
experience  in  a  given  trade  or  calling  can  alone  produce  that 
which  is  perhaps  the  most  vitally  important  element  in  the  con- 
tribution of  the  skilled  witness,  the  exercise  of  technically  trained 
faculties  for  observation  and  of  inference.^  For  the  best  results, 
it  would  seem  essential,  even  in  the  practice  of  an  art,  that  the 
principles  of  the  science  on  which  it  is  based  should  be  thoroughly 
rooted  in  the  mind  of  one  who  has  Lad  occasion  to  test  and 


3.  Alabama.  —  Mitchell  v.  State, 
58  Ala.  417  (1877). 

Colorado.  —  Germania  L.  Ins.  Co. 
V.  Ross-Lewin,  24  Colo.  43,  51  Pac. 
488,  65  Am.  St.  Rep.  215   (1897). 

Georgia.  —  Bos  well  v.  State,  114 
Ga.  40,  39  S.  E.  897  (1901)  ;  Jackaon 
V.  Boone,  93  Ga.  662,  20  S.  E.  46 
(1894). 

Illinois.  —  Siebert  v.  People,  143 
111.  571,  32  N.  E.  431   (1892). 

Indiana.  —  Isenhour  v.  State,  157 
Ind.  517,  62  N.  E.  40,  87  Am.  St. 
Rep.  228    (1902). 

Massachusetts. — Childa  v.  O'Leary, 
174  Mass.  Ill,  54  N.  E.  490  (1899)  : 
Hardiman  v.  Brown,  162  Mass.  585, 
39  N.  E.  192  (1895);  Finnegan  e. 
Fall  River  Gas  Works  Co.,  159  Mass. 
311,  34  N.  E.  523   (1893). 

Michigan.  —  Hall  v.  Murdock,  114 
Mich.  233,  72  N.  W.  150  (1897). 

Missouri.  —  Helfenstein  v.  Medart, 
136  Mo.  595,  36  S.  W.  863,  37  S.  W. 
829,  38  S.  W.  294  (1896). 

New  Bampshire.  —  State  v.  Wood, 
53  N.  H.  484   (1873). 

North  Carolina.  —  State  v.  Wilcox, 
132  N.  C.  1120,  44  S.  E.  625  (1903)  ; 
State  V.  Sheets,  89  N.  C.  543   (1883). 

Texas.  —  Fordyce  v.  Moore,  (Civ. 
App.  1893)  22  S.  W.  235. 

"A  witness'  opinion  is  admisaible 
as  evidence,  not  only  where  scientific 


knowledge  is  required  to  comprehend 
the  matter  testified  about,  but  also 
where  experience  and  observation  in 
the  special  calling  of  the  witness  give 
him  knowledge  of  the  subject  in  ques- 
tion beyond  that  of  persons  of  com- 
mon intelligence."  Little  Rock,  etc., 
R.  Co.  17.  Shoecraft,  56  Ark.  465,  466, 
20  S.  W.  272  (1892).  See,  however, 
Graney  v.  St.  Louis,  etc.,  R.  Co.,  157 
Mo.  666,  57  S.  W.  276,  50  L.  R.  A. 
153  (1900);  Bradford  Glycerine  Co. 
V.  Kizer,  113  Fed.  894,  51  C.  C.  A. 
524   (1902). 

4.  Broquet  v.  Tripp,  36  Kan.  700, 
14  Pac.  227   (1887). 

5.  Stevens  v.  Minneapolis,  42  Minn. 
136,  43  N.  W.  842   (1889). 

6.  "  In  order  that  a  person  should 
be  eminent  in  a  learned  profession,  it 
is  necessary  that  he  should  combine  a 
knowledge  of  its  principles,  with 
that  judgment,  tact,  dexterity  and 
promptitude,  of  applying  them  to  ac- 
tual cases  which  are  derived  from 
habits  of  practice.  The  like  may  be 
said  of  persons  conversant  in  the  con- 
structive arts,  as  architects  and  engi- 
neers, of  the  military  and  naval  ser- 
vices, agriculturists,  gardeners,  manu- 
facturers of  different  sorts,  etc."' 
Lewis  Authority  in  Matters  of  Opin- 
ion, c.  3,  §  7,  el.  1. 
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exemplify  them  in  actual,  intelligent  practiced  Time,  therefore, 
is  usually  a  condition  under  which  alone  experience  is  developed 
and  mental  qualities  acquired  sufficient  to  make  a  witness  helpful 
to  the  jury.* 

Perhaps  no  more  general  rule  as  to  the  extent  of  qualification 
required  in  a  skilled  witness  can  be  laid  down  than  that  it  must 
be  commensurate  to  the  specialized  nature  of  the  inference  which 
the  witness  offers  to  state.  As  the  line  is  passed  from  inference  to 
conclusion,  as  the  element  of  observation  dwindles  when  compared 
to  that  of  reasoning,  as  it  drops  entirely  when  an  act  of  judgment 
is  called  for,  technical  experience  and  mental  power  must  be 
shown  in  an  ever  increasing  degree.  Within  the  field  of  the 
science,  trade  or  calling  itself,  the  same  rule  continues  to  apply. 
With  the  commonly  known  facts  of  any  particular  form  of  human 
activity,  the  special  knowledge®  of  the  craft,  it  may  practically 
be  assumed  that  any  member  of  it  is  familiar.'^"    Possibly,  it  may 


7.  "  The  practical  man  who  has 
studied  the  theory  of  the  subject  in 
which  he  is  employed,  combines  that 
tact  which  results  from  experience, 
with  the  knowledge  of  general  prin- 
ciples. He  is  not  only  imbued  with 
the  theory,  but  has  learned  to  apply 
it  in  practice  and  he  has  acquired  the 
facility,  promptitude,  correctness  and 
confidence  of  judgment  which  result 
from  habit  and  experience  in  the  prac- 
tical application  of  a  sound  theory; 
in  the  use  of  an  art  founded  upon  a 
matured  science."  Lewis  Authority 
in  Matters  of  Opinion,  c.  3,  §  8. 

8.  Otey  V.  Hoyt,  47  N.  C.  70 
(1854). 

"  In  practical  questions,  experience 
which  implies  time,  is  indispensable." 
Lewis  Authority  in  Matters  of  Opin- 
ion, c.  3,  §  10. 

9.  §§  870  et  seq. 

10.  Alabama.  —  Tullis  v.  Kidd,  12 
Ala.  648,  650  (1847). 

Oeorgia.  —  Von  Pollnitz  v.  State, 
92  Ga.  16,  18  S.  E.  301,  44  Am.  St. 
Eep.  72  (1893)    (physician). 

Illinois.  —  Siebert  v.  People,  143 
111.  571,  32  N.  E.  431  (1892)  (physi- 
cian). 

Vol.  Ill  — 155 


Iowa.  —  State  v.  Cole,  63  Iowa  695, 
17  N.  W.  183   (1883)    (physician). 

Louisiana.  —  Williams  v.  Landry, 
47  La.  Ann.  5,  16  South.  591  (1895) 
(nurse). 

Massachusetts.  —  Hardiman  ». 
Brown,  162  Mass.  585,  39  N.  E.  192 
(1894)    (physician). 

Missouri.  —  Seckinger  v.  Philiber, 
etc.,  Mfg.  Co.,  129  Mo.  590,  31  S.  W. 
957  (1895)  (physician);  Turner  v. 
Hoar,  114  Mo.  335,  21  S.  W.  737 
(1893)    (architect). 

Wetc  Hampshire.  —  Blodgett  Paper 
Co.  17.  Farmer,  41  N.  H.  398  (1860). 

New  Jersey.  —  Castner  v.  Sliker, 
33  N.  J.  L.  95  (1868)    (physician). 

Pennsylvania.  —  Ardeseo  Oil  Co.  v. 
Gilson,  63  Pa.  St.  146,  151   (1869). 

Texas.  —  Ft.  Worth,  etc.,  E.  Co.  i;. 
Thompson,  75  Tex.  501,  12  S.  W.  742 
(1889). 

Virginia.  —  Livingston  v.  Com.,  14 
Gratt.  592   (1857). 

Wisconsin.  —  Lowe  v.  State,  118 
Wis.  641,  96  N.  W.  417  (1903) 
(graduate  of  medical  college)  ;  Allen 
V.  Voje,  114  Wis.  1,  89  N.  W.  924 
(1902)     (licensed  physician). 

United  States.  —  Union    Pac.    R, 
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even  happen  that  the  recent  graduate,  fresh  from  his  preparatory 
studies  may  be  especially  acquainted  with  technical  terms  and 
phrases.  When,  however,  and  in  proportion  as,  higher  walks  of 
the  science  or  calling  are  entered  on,  the  greater  will  be  seen  to  be 
the  value  of  exceptional  experience  combined  with  the  finest 
mental  adaptation  to  the  requirements  of  the  work  in  hand.  The 
only  rule  which  can  be  generally  applied  by  judicial  administra- 
tion is  a  requirement  that,  so  far  as  practical  conditions  will 
permit,  the  witness  whose  reasoning  is  to  be  relied  upon  by  the 
court  should  show  experience  and  training  fairly  proportionate 
with  the  subtlety  and  intricacy  of  the  inference  which  he  is 
expected  to  draw. 

Allied  or  related  callings.  —  No  rule  of  administrative  action, 
in  this  respect,  requires  that  the  witness  should  be  a  member  of 
the  special  trade  or  calling  to  which  his  reasoning  relates.*^  Nor 
can  any  assumption  fairly  be  made  that  a  witness  is  skilled  or 
experienced  in  a  particular  trade  or  calling  merely  because  the 
one  in  which  he  is  actually  engaged  is  so  connected  with  the 
former  that  knowledge  and  experience  acquired  in  it  would  be 
helpful  to  him  in  his  own  business.^^  Thus,  for  example,  per- 
sons skilled  in  chemistry  are  by  no  means  necessarily  qualified 
to  speak  about  medical  matters ;  and  the  reverse  is  equally  true.*^ 
No  legitimate  inference  can  be  drawn  that  an  undertaker  is 
qualified  as  to  physiology.^* 

Co.  V.  Novak,  61  Fed.  573,  9  C.  C.  A.  dlesex    County    Com'rs,    6    Allen    92 

629   (1894).  (1863). 

"One    who    exercises    an    art,    or  New      York.  —  Van      Deusen      v. 

trade,   is   supposed  to  be  acquainted  Young,  2  Barb.  9   (1858). 

with  it."    Tullis  v.  Kidd,  12  Ala.  648,  Pennsylvania.  —  Ardesco  Oil  Co.  v. 

650   (1847).  Gilson,  63  Pa.  St.  146   (1869). 

"An  expert,  as  the  word  imports,  is  Texas.  —  Nations    r.    Love,     (Civ. 

one  having  had  experience."    Ardesco  App.  1894)   26  S.  W.  232. 

Oil  Co.  V.  Gilson,  63  Pa.  St.  146,  151  12.  Paducah  St.  R.  Co.  v.  Graham, 

(1869).  15  Ky.  L.  Rep.  748  (1894)  ;  People  v. 

One  appointed  to  office  will  be  as-  Millard,  53  Mich.  63,  18  N.  W.  562 

sumed   to    possess    the    qualiiications  (1884)  ;  Fuchs  i\  St.  Louis  City,  167 

needed  to  discharge  its  duties.     Ashe  Mo.  620,  67  S.  W.  610,  57  L.  R.  A. 

V.  Lanham,  5  Ind.  434    (1854).  136   (1902);  Piehl  r.  Albany  R.  Co.. 

This  is  probably  done  in  virtue  of  162     N.     Y.     617,     57     N.     E.     1122 

the  administrative  assumption  spoken  (1900). 

of  as  that  of  Regularity.     (§  1193).  13.  People  v.  Millard,  53  Mich.  63, 

11.  Iowa.  —  Christman  v.  Pearson,  18  N.  W.  562  (1884). 

100  Iowa  634,  69  N.  W.  1055  (1897).  14.  People  v.  Millard,  53  Mich.  63. 

Massachusetts.  —  Fowler    v.   Mid-  18  N.  W.  562   (1884). 
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Special  knowledge.  —  It  is  clearly  within  the  function  of  the 
presiding  judge,  as  has  been  said,**'  to  decide  as  to  whether  a 
witness  who  undertakes  to  state  special  knowledge  shall  be 
regarded  as  qualified  to  do  so.^*  Tbat  such  special  knowledge 
may  relate  merely  to  a  fact  as  well  as  to  the  general  propositions 
of  experience  recognized  as  sound  in  that  particular  business, 
does  not  affect  the  power  or  duty  of  the  court  in  this  respect 
Any  such  fact  or  proposition  of  experience  may  assist  to  con- 
stitute part  of  a  premise,  major  or  minor,  employed  in  the  reason- 
ing of  a  skilled  witness.  The  judge  must  be  satisfied  that  the 
special  knowledge  as  to  which  a  skilled  witness  offers  to  testify 
relates  to  the  precise  calling  in  which  the  declarant  is  experienced, 
rather  than  to  an  allied  one.  A  nurse,  for  example,  will  not  be 
permitted  to  state  the  recognized  symptoms  of  a  disease.^^ 

§  1829.  (Involution  of  Reasoning;  Conditions  of  Admissi- 
bility; Relevancy;  Adequate  Knowledge) ;  Conclusions  drawn  by 
Skilled  Witness.  —  The  range  of  data  embraced  within  the  reason- 
ing of  a  skilled  witness  causes  his  mental  result,  in  most  cases,  to 
partake  not  so  much  of  the  nature  of  an  inference  as  of  that  of  a 
conclusion.  Special  knowledge,  propositions  of  technical  experi- 
ence, reading  as  to  similar  cases,  observation  on  other  occasions, 
unite  with  the  specifically  observed  phenomena  to  form  the  basis 
of  an  extended  induction  ''■  or  hypothesis.  These  conclusions, 
indeed,  may  as  the  scientist  or  operative  grows  more  skilled  in 
his  work,  become,  in  a  sense,  automatic  or  intuitive.  Thus,  quoad 
him,  they  may  fall  back  into  the  general  class  of  inferences  and 
even  become  intuitive  ones.  To  the  tribunal,  however,  they  must 
stand,  in  most  instances,  in  the  position  of  conclusions.  So  re- 
garded, the  trial  judge  will  receive  them,  if  adequate  necessity  ^ 
has  been  developed,  in  any  case  where  the  declarant  appears  to 
the  court  to  be  qualified  for  the  purpose.  He  must  be  able  to 
supply  any  deficiencies  in  the  common  knowledge  and  reasoning 
faculty  of  the  jury.  He  should  be  able  so  understandingly  to 
observe  the  phenomena  in  all  relevant  relations  and  so  possessed 
of  mental  training  and  experience  as  to  enable  him  to  coordinate 

15.  §  872.  17.  Osborne  v.  Troup,  60  Conn.  485, 

16.  Osborne  v.  Troup,  60  Conn.  485,  23  Atl.  157  (1891). 
23  Atl.  157  (1891);  Baxter  v.  Chi-  §  1829-1.  §  1730. 
cago,  etc.,  E.  Co.,   104  Wis.   307,  SO  2.  §  1809. 

N.  W.  644   (1899). 
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these  phenomena  into  a  result  which  the  jury  may  reasonably 
adopt  as  their  own.*  I^aturally,  the  stringency  of  requirement  is 
far  greater  when  a  skilled  witness  is  asked  to  reason  than  when 
he  is  merely  called  upon  to  state  a  fact  of  special  knowledge 
known  to  all  members  of  the  profession,  trade  or  calling.  Powers 
of  observation  alone  are  not  involved  in  such  a  conclusion  as  is 
offered.  Technical  experience  on  which  to  ground  a  line  of 
reasoning  and  mental  faculty  to  carry  it  through  are  also  de- 
manded. 

§  1830.  (Involution  of  Reasoning;  Conditions  of  Admissi' 
bility;  Relevancy;  Adequate  Knowledge);  Judgment  formed  by 

Skilled  Witness.  —  While,  as  has  been  said,^  only  those  equipped 
to  testify  as  skilled  observers  will  be  received  to  state  their  judg- 
ments as  experts,  it  seems  inevitable  that,  other  things  equal,  a 
higher  than  ordinary  grade  of  mental  power  will  be  insisted  upon 
where  a  skilled  witness  undertakes  to  testify  as  an  expert,  i.  e., 
in  response  to  a  question  embodying  hypothetically  stated  facts. 
Increased  precision  and  accuracy  may  well  be  demanded  of  a 
mind  which  is  to  reason  upon  facts  stated  by  others,  without  the 
steadying  force  of  actually  observed  phenomena.  The  further 
administrative  consideration  that  this  process  of  judging  of  the 
force  of  facts  testified  to  by  others  is  closely  analogous  to  the 
judicial  work  of  the  jury,  which  it  has  a  tendency  to  supplant, 
cannot  escape  attention.  These  considerations  unite  with  others 
to  warrant  the  court  in  insisting,  so  far  as  consistent  with  a 
reasonable  opportunity  to  prove  one's  case,  that  the  skilled  witness 


3.  Kentucky.  —  American  Ace.  Co.  Texas.  —  Houston,  etc.,  R.  Co.  V. 

V.  Fiddler,  36  S.  W.  528   (1896).  Smith,  52  Tex.  178  (1879). 

Massachusetts.  —  Zinn  v.  Rice,  161  'W isconsin.  —  Lunning  v.  State,  2 

Mass.    571,    37    N.    E.    747     (189t)  Finn.  215,  1  Chandl.  178,  52  Am.  Dec. 

(cause  of  pneumonia).  153   (1849). 

Michigan.  —  Evans  v.   People,   12  "  For  all  purposes  of  philosophical 

Mich.  27   (1863)    (type  of  disease).  observation,     a     knowledge     of     the 

Missouri.  —  Wagner  v.  Jacoby,  26  proper  science  and  a  peculiar  training 

Mo.   530    (1858);    Stonam  v.  Waldo,  of  the  senses,  are  requisite,  and  theri?- 

17  Mo.  489   (1853)    (symptoms  of  in-  fore    that    a    witness    who    possesses 

jured  cattle).  these  qualifications  is  far  more  cred- 

'New  York.  —  Pfau  r.  Alteria,  23  ible    than    one    who    is    destitute    of 

Misc.     693,     52     N.     Y.     Suppl.     88  them."     Lewis  Authority  in  Matters 

(1898).  of  Opinion,  c.  3,  §  3. 

§  1830-1.  §  1827,  1827  n.  5. 
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who  undertakes  to  testify  as  an  expert  should  be  affirmatively 
shown  to  be  one  whose  reasoning,  coupled  with  technical  experi- 
ence, may  guide  that  of  a  jury  to  a  sound  conclusion.^  Disregard- 
ing moral  qualities,  the  elements  which  give  force  to  the  reasoning 
of  an  expert  are  comparatively  simple.  "  The  value  of  the  expert 
testimony  .  .  .  depends  largely  on  the  extent  of  the  experience 
or  study  of  the  witness.  The  greater  the  experience  or  knowledge, 
the  greater  is  the  value  of  the  opinion  resting  upon  it."  ^ 

§  1831.  (Involution  of  Reasoning;  Conditions  of  Admissi= 
bility;  Relevancy;  Adequate  Knowledge);  Judgment  of  Skilled 
Witness  based  upon  practical  Experience.  —  Though  it  be  true  that 
evidence  by  an  expert  which  relates  partly  to  technical  matters 
and  partly  to  those  not  technical  is  to  be  rejected,  because  indi- 
cated by  no  adequate  necessity ;  -^  it  is  equally  true  that  the  techni- 
cal or  trade-knowledge  may  well  have  been  gained  in  a  practical 
way.  The  only  requirement  imposed  upon  the  reception  of  such 
evidence  is  that  the  witness  should  be  shown  to  be  skilled  in  a 
subject-matter  of  a  trade  or  calling  or  has  in  some  way  acquired 
possession  of  information  not  known  to  average  men  like  the  jury 

2.  California.  —  Grigsby  v.  Clear  Boat  Assoc,  v.  Wood,   3   South.  248 

Lake  Water  Works  Co.,  40  Cal.  396  (1887). 

(1870).  'New  York.  —  Ferguson  v.  Hubbell, 

Colorado.  —  McGonigle  v.  Kane,  20  97    N.    Y.    507,    49    Am.    Eep.    544 

Colo.  292,  38  Pac.  367   (1894).  (1884). 

Oeorgia.  —  Berry  v.  State,  10  Ga.  Permsylvania.  —  Wells  v.  Leek,  151 

511    (1851).  Pa.  St.  431,  25  Atl.  101   (1892). 

Illinois.  —  National     Gas     Light,  Tennessee.  —  Powers  v.  McKenzie, 

etc.,  Co.  V.  Miethke,  35  111.  App.  629  90  Tenn.  167,  16  S.  W.  559  (1891). 

(1890)  ;   Wight  Fire-Proofing  Co.  v.  Texas.  —  Ft.  Worth,  etc.,  R.  Co.  v. 

Poczekai,  130  111.  139,  22  N.  E.  543  Thompson,  75  Tex.  501,  12  S.  W.  742 

(1889).  (1889)  ;  International,  etc.,  R.  Co.  v. 

Indiana.  —  Hinds   v.    Harbou,    58  Malone,  1  Tex.  App.  Civ.  Cas.  §  232 

Ind.  121   (1877).  (1882). 

Maine.  —  Caven  v.  Bodwell  Granite  Vermont.  —  Wright   v.    Williams, 

Co.,  97  Me.  381,  54  Atl.  851   (1903).  47  Vt.  222   (1874). 

Massachusetts.  —  Boston,  etc.,  R.  West    Virginia.  —  State    v.    Mus- 

Corp.  V.  Old  Colony,  etc.,  R.  Corp.,  3  grave,  43  W.  Va.  672,  28  S.  E.  813 

Allen  142  (1861)  ;  Bierce  v.  Stocking,  (1897). 

11  Gray  174  (1858).  Wisconsin.  —  Luning   v.    State,   2 

Michigan.  —  American      Cushman  Pinn.  284,  1  Chandl.  264,  52  Am.  Dec. 

Tel.  Co.  V.  Noble,  98  Mich.  67,  56  N.  153   (1849). 

W.  1100   (1893)  ;   Daniels  v.  Mosher,  3.  Wells  v.  Leek,  151  Pa.  St.  431, 

2  Mich.  183    (1851).  438,  25  Atl.  101   (1892). 

Mississippi.  —  Merchants'  Wharf-  §  1831-1.  Luning  v.  State,  2  Pinn. 
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and  not  of  such  a  nature  that  they  could  learn  it  during  the  trial.* 
"All  persons,  .  .  .  who  practice  a  business  or  profession  which 
requires  them  to  possess  a  certain  knowledge  of  the  matter  in 
hand,  are  experts,  so  far  as  expertness  is  required."  ^  A  pork 
packer,  for  example,  may  well  testify  as  to  the  danger  of  shipping 
fresh  hams  on  long  journeys  in  unfavorable  weather.* 

Qualifications.  —  After  all,  however,  the  real  question  is,  as 
has  been  said,  as  to  whether  the  training,  experience,  reading  or 
other  qualifications  of  the  witness  are  sufficient  in  the  opinion  of 
the  court  to  make  his  inference,  conclusion  or  judgment,  helpful 
to  the  jury  in  respect  to  the  subject-matter  as  to  which  he  pro- 
poses to  testify.^     Tc  render  the  opinion  of  a  non-expert  admis- 


(Wis.)  284,  1  Chandl.  (Wis.)  264,  52 
Am.  Dec.  153  (1849). 

2.  Kershaw  v.  Wright,  115  Mass. 
361  (1874);  Ft.  Worth,  etc.,  R.  Co. 
V.  Thompson,  75  Tex.  501,  12  S.  W. 
742  (1889). 

See  also  McDonald  v.  Sundstrom,  31 
Pa.  Super.  Ct.  241  (1906)  (crushed 
limestone)  ;  Zarnlk  v.  C.  Eeiss  Coal 
Co.,  133  Wis.  290,  113  N.  W.  752 
(1907). 

3.  Vander  Donckt  v.  Thellusson,  8 
C.  B.  812,  825,  19  L.  J.  C.  P.  12,  65 
E.  C.  L.  812  (1849). 

4.  Kershaw  v.  Wright,  115  Mass. 
361    (1874)     (Milwaukee  to  Boston). 

5.  Alabama.  —  Stewart  v.  Sloss- 
Sheffield  Steel  &  Iron  Co.,  54  So.  48 
(1910);  Alabama  Consol.  Coal  & 
Iron  Co.  r.  Head,  53  So.  162  (1910)  ; 
Clemmons  v.  State,  52  So.  467 
(1910). 

California.  —  Evans  Ditch  Co.  v. 
Lakeside  Ditch  Co.,  (App.  1910)  108 
Pac.   1027. 

Connecticut.  —  Seidel  v.  Town  of 
Woodbury,  81  Conn.  65,  70  Atl.  58 
(1908). 

Georgia.  —  Clary  v.  State,  ( App. 
1910)  68  S.  E.  615. 

Idaho. — Carscallen  i\  Coeur  d'Alene 
&  St.  Joe  Transp.  Co.,  15  Idaho  444, 
98  Pac.  622   (1908). 

JUi-nois.  —  O'Eourke  v.  Sproul,  147 
111.   App.    609    (1909);    Shaughnessy 


V.  Holt,  236  111.  485,  86  N.  E.  256 
(1908). 

Maryland. —  State  v.  Flanigan,  111 
Md.  481,  74  Atl.  818  (1909);  Harris 
V.  Consolidation  Coal  Co.,  Ill  Md. 
209,  73  Atl.  805  (1909);  Baltimore 
Refrigerating  &  Heating  Co.  v. 
Kreiner,  109  Md.  361,  71  Atl.  1066 
(1909). 

Minnesota. —  Spino  •!!.  Butler  Bros., 
129  N.  W.  590  (1911)  ;  International 
Boom  Co.  V.  Rainy  Lake  River  Boom 
Corporation,  127  N.  W.  382  (1910); 
Segerstrom  v.  Swenson,  105  Minn. 
115,  117  N.  W.  478   (1908). 

Missouri.  —  State  r.  Bell,  212  Mo. 
Ill,  111  S.  W.  24  (1908);  State  v. 
Daly,  210  Mo.  664,  109  S.  W.  53 
(1908). 

Montana.  —  Copenhaver  v.  North- 
ern Pac.  Ry.  Co.,  42  Mont.  453,  113 
Pac.  467    (1911). 

;\'e(('  Jersey.  —  Kinney  v.  Philadel- 
phia Watch  Case  Co.,  71  Atl.  269 
(1908). 

North  Carolina.  —  Boney  r.  Atlan- 
tic Coast  Line  R.  Co.,  71  S.  E.  87 
(1911). 

Oregon.  —  Crosby  v.  Portland  Ry. 
Co.,  100  Pac.  300  (1909)  [rehearing 
denied  101  Pac.  204]. 

Pennsylvania.  —  White  r.  Western 
Allegheny  R.  Co,,  222  Pa.  534.  71 
Atl.  1081   (1909). 

Texas.  —  International  t  G.  N.  R. 
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sible,  the  facts  upon  which  the  witness  is  called  upon  to  express 
his  opinion  must  be  such  as  men  in  general  are  capable  of  under- 
standing.*^ 

§  1832.  (Involution  of  Reasoning;  Conditions  of  Admissi^ 
bility;  Relevancy;  Adequate  Knowledge) ;  Judgment  of  Skilled 

Witness   qualified   by  Reading ISTothing  could   well  be  better 

settled  than  that  a  skilled  witness  may  be  competent  to  testify  as 
an  expert  although  his  knowledge  on  the  subject  is  based  entirely 
upon  his  reading.^  Such  a  course  assumes  that  the  reading  is 
digested  and  harmonized  into  the  general  experience  of  the  witness 
and  that  the  latter  has  found  nothing  to  oppose  to  the  propositions 


Co.  V.  Welbourne,  (Civ.  App.  1908) 
113  S.  W.  780. 

Virginia.  —  Johnson  V.  Com.,  Ill 
Va.  877,  69  S.  E.  1104   (1911). 

Washington.  —  State  v.  Smails,  115 
Pac.   82    (1911). 

The  scope  of  expert  evidence  is  not 
restricted  to  matters  of  science,  art 
or  skill,  but  extends  to  any  subject 
in  respect  of  which  one  may  derive 
special  knowledge  by  experience. 
Maxson  v.  J.  I.  Case  Threshing  Mach. 
Co.,  (Neb.  1908)  116  N.  W.  281. 

In  matters  of  science,  art  or  special 
occupation  where  persons  inexperi- 
enced therein  would  be  unable  to 
reach  a  proper  conclusion  from  a 
mere  statement  of  the  facts,  the  opin- 
ions and  conclusions  of  an  expert 
may  be  given.  Bryan  Press  Co.  v. 
Houston  &  T.  C.  Ry.  Co.,  (Tex.  Civ. 
App.  1908)    110  S.  W.  99. 

The  scope  of  opinion  evidence  is 
not  limited  by  the  technical  meaning 
of  the  term  "  science,  art  or  skill," 
but  includes  every  subject  in  respect 
to  which  one  may  acquire  special 
knowledge.  Schwantes  v.  State,  127 
Wis.  160,  106  N.  W.  237    (1906). 

6.  Combs  •().  Lake,  (Ark.  1909)  120 
S.  W.  977. 

If  the  qualifications  of  a  witness 
are  so  inadequate  that  the  jury  can- 
not rationally  follow  his  evidence,  it 
may  be  rejected.     Gulf   C.   &  S.   F. 


Ry.  Co.  V.  Hefner,  (Texas  1892)  18 
S.  W.  Rep.  441. 

Qualification  for  both  sides.  —  A 
witness  whose  qualifications  have 
been  shown  or  conceded  will  be  re- 
garded as  having  been  rendered  com- 
petent for  examination  by  both  sides. 
Martin  v.  Boston  &  N.  St.  R.  Co.,  205 
Mass.  16,  91  N.  E.  159   (1910). 

On  the  other  hand,  one  who  testi- 
fies to  facts  on  a  direct  examination 
will  not  be  allowed  to  declare  upon 
cross-examination  his  judgment  as 
an  expert.  Anthony  v.  Cass  County 
Home  Telephone  Co.,  (Mich.  1911) 
130  N.  W.  659,  18  Detroit  Leg.  N. 
193. 

§  1832-1.  California.  —  Healy  v. 
Visolia,  etc.,  R.  Co.,  101  Cal.  585,  36 
Pac.  125    (1894). 

Georgia.  —  Jackson  v.  Boone,  93 
Ga.  662,  20  S.  E.  46  (1894)  ;  Central 
R.  Co.  V.  Mitchell,  63  Ga.  173  (1879). 

Michigan.  —  Brown  v.  Marshall,  47 
Mich.  576,  11  N.  W.  392,  41  Am.  Rep. 
728   (1882). 

North  Carolina.  —  Melvin  v.  E.is- 
ley,  46  N.  C.  386,  62  Am.  Dec.  171 
(1854). 

South  Carolina.  —  State  v.  Terrell, 
12  Rich.  321   (1859). 

Texas.  —  Pordyce  v.  Moore,  (Civ. 
App.  1893)    22  S.  W.  235. 

There  is,  however,  evidence  to  the 
contrary  effect.     Luning  v.  State,  2 
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gained  by  his  reading.^  It  must  have  enabled  him  to  form  a 
reasonable  conclusion  for  himself.^  Mere  study  is  but  slight  evi- 
dence of  skill.* 


§  1833.  (Involution  of  Reasoning;  Conditions  of  Admissi' 

bility) ;  Judge  as  Tribunal  of  Fact The  administration  of  the 

court  in  the  particular  under  examination  is  greatly  modified 
when  the  judge  himself  sits  for  the  trial  of  questions  of  fact. 
Where  this  action  is  usual,  as  in  case  of  maritime  or  admiralty 
causes,  the  court  is  usually,  in  a  greater  or  less  degree,  skilled  in 
the  subject-matter  under  consideration.-'  He  is,  therefore,  well 
adapted  to  estimate  the  inferences  of  other  skilled  witnesses  at 
their  true  value.  It  is  highly  improbable  that  his  seasoned  in- 
telligence should  be  seriously  misled  by  undue  reliance  upon  the 
mental  processes  of  experts  or  skilled  observers  testifying  before 
him.^  Wide  latitude  will  accordingly  be  conceded  him  both  in 
regard  to  accepting  or  rejecting  witnesses  of  this  class.     For  like 


Finn.    (Wis.)   284,  1  Chandl.  264,  52 
Am.  Dec.  153  (1849). 

2.  Carter  v.  State,  2  Ind.  617 
(1851)  ;  State  v.  Hinkle,  6  Iowa  380 
(1858)    (strychnine). 

"  If  the  suhjeet  be  extensive  —  if 
it  be  one  of  the  great  departments 
into  which  human  knowledge  is  di- 
vided —  a  careful  study  of  it,  contin- 
ued for  several  years,  or  even  for  a 
large  part  of  a  life,  combined  with 
frequent  meditation,  and,  if  possible, 
personal  observation,  is  requisite  to 
enable  a  man  to  understand  it  thor- 
oughly and  to  treat  it  with  a  sound 
and  comprehensive  judgment."  Lewis 
Authority  in  Matters  of  Opinion,  c. 
3,  §  7,  cl.  1. 

3.  People  V.  Thacker,  108  Mich.  652, 
66  N.  W.  562   (1896). 

4.  Paducah  St.  R.  Co.  v.  Graham, 
15  Ky.  L.  Rep.  748   (1894). 

§  1833-1.  Where,  as  in  admiralty 
cases,  the  presiding  judge  is  himself 
an  expert  with  regard  to  the  subject- 
matter,  he  may  be  amply  justified  in 
declining  to  hear  other  experts  where 
he  feels  that  the  latter  could  not  aid 
him  in  the  discharge  of  his  own  du- 


ties. The  Attila,  5  Quebec  340 
(1879)    (speed  in  a  fog). 

For  a  reverse  reason,  a  judge  may, 
where  he  feels  that  his  own  discharge 
of  duty  may  be  aided  by  doing  so, 
call  in,  on  his  own  account,  experts 
to  assist  him.  Polkes  v.  Chadd,  Z 
Dougl.  157,  26  E.  C.  L.  Ill   (1782). 

2.  Barnum  v.  Bridges,  81-Cal.  604, 
22  Pac.  924    (1889). 

The  opinion  of  an  expert  on  facts, 
proved  or  admitted  is  only  relevant 
when  the  court  has  to  form  an  opin- 
ion on  a  point  of  science  or  art.  Ex- 
pert opinion  even  on  admitted  or 
proved  facts  will  differ  and  then  the 
court  has  to  decide  which  opinion  it 
will  rely  on.  But  when  the  facts  are 
not  admitted  the  court  has  first  to 
come  to  a  conclusion  on  the  evidence 
as  to  what  facts  have  been  proved 
and  then  apply  to  such  facts  the  va- 
rious expert  opinions  which  have 
been  offered.  But  if  it  be  not  a 
point  of  science  or  art  the  court  or 
jury  can  form  an  opinion  without 
expert  evidence  though  the  line 
where  there  no  longer  remains  a 
point  of  science  or  art  on  which  the 
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reasons,  an  appellate  court  will  hesitate  to  reverse  his  action  in 
the  matter.  It  has  even  been  held  that  the  ruling  of  a  trial  judge 
upon  the  matter  of  qualification  of  a  skilled  witness  is  not  open 
to  review.*     This  last  point  is  not,  however,  generally  conceded.* 


§  1834.  (Involution  of  Reasoning ;  Conditions  of  Admissi- 
bility) ;  Action  of  Appellate  Courts.  —  An  appellate  court  will  not, 
as  a  rule,  reverse  the  action  of  the  judge  presiding  at  the  trial  in 
respect  to  the  admission  of  opinion  evidence,  provided  that  he  has 
acted  reasonably.^      [The  ruling]    "  will  not  be  reversed  for  a 


court  has  to  form  an  opinion  is  not 
always  very  clearly  defined.  Monos- 
seh  V.  Shapurji,  10  Bombay  Law  Re- 
porter 1004   (1908). 

Foreign  law.  —  On  a  question  of 
legitimacy  to  be  decided  in  Canada 
according  to  the  law  of  New  York, 
the  expert  evidence  as  to  that  law 
being  conflicting,  the  court  examined 
the  authorities  upon  which  the  ex- 
perts respectively  relied,  and  reading 
these  with  the  aid  of  the  explanatory, 
critical,  and  argumentative  testimony 
adduced,  and  discharging  functions 
analogous  to  those  of  a  special  jury, 
determined  that  by  the  law  of  the 
State  of  New  York  the  plaintiff's 
ancestor  was  legitimate.  Hunt  V. 
Trusts  and  Guarantee  Co.,  41  Can. 
Law  Journal  653    (1905). 

3.  Tilew  BampsMre.  —  Dole  v.  John- 
eon,  50  N.  H.  452  (1870)  ;  Jones  v. 
Tucker,  41  N.  H.  546   (I860). 

North  Carolina.  —  State  v.  Cole,  94 
N.  C.  958   (1886). 

Oregon.  —  State  v.  Murray,  11 
Oreg.  413,  5  Pac.  55   (1884). 

Rhode  Island.  —  Sarle  v.  Arnold,  7 
R.  1.  582  (1863). 

Vermont.  —  Wright  V.  Williams,  47 
Vt.  222    (1874). 

4.  Wiggins  v.  Wallace,  19  Barb. 
(N.  Y.)    338,  340   (1855). 

"  It  is  said  that  the  justice  must  be 
the  judge  whether  the  witness  is  com- 
petent to  testify  as  an  expert;  so  he 
must;  and  yet,  if  he  misjudges,  it  is 
as  much  an  error  as  if  be  misjudges 


on  any  other  question.  It  is  not  a 
question  of  discretion  for  the  justice, 
where  his  judgment  is  conclusive." 
Wiggins  V.  Wallace,  19  Barb.  (N.  Y.) 
338,  340  (1855). 

§  1834-1.  California.  —  People  V. 
McCarthy,  115  Cal.  256,  258,  46  Pac. 
1073  (1896);  Howland  v.  Oakland 
Consol.  St.  R.  Co.,  110  Cal.  513,  42 
Pac.  983   (1895). 

Colorado.  —  Grermania  L.  Ins.  Co. 
V.  RossLewin,  24  Colo.  43,  51  Pac. 
488,  65  Am.  St.  Rep.  215  (1897). 

Connecticut.  —  Hygeia  Distilled 
Water  Co.  v.  Hygeia  Ice  Co.,  70  Conn. 
516,  40  Atl.  534  (1898)  ;  State  v. 
Main,  69  Conn.  123,  37  Atl.  80,  61 
Am.  St.  R«p.  30,  36  L.  R.  A.  623 
(1897). 

District  of  Columbia.  —  Raub  v. 
Carpenter,  17  App.  Cas.  505  (1901) 
(error  of  law  or  fact). 

Florida.  —  Davis  v.  State,  44  Fla. 
32,  32  South.  822  (1902)  ("clearly 
against  the  evidence  or  founded  oa 
some  error  in  law  " ) . 

See  also  Schley  v.  State,  (Fla. 
1904)  37  So.  518. 

Indiana.  —  Buckeye  Mfg.  Co.  v. 
Woolley  Foundry,  etc..  Works,  26 
Ind.  App.  7,  58  N.  B.  1069  (1900) 
("when  there  is  some  evidence  of 
that  qualification,  and  the  trial  court 
has  not  abused  that  discretion"). 
See  also  Jenny  Electric  Co.  v.  Bran- 
ham,  145  Ind.  314,  41  N.  E.  448,  33 
L.  R.  A.  395  (1896);  Ft.  Wayne  v. 
Coombs,    107    Ind.    75,  7   N.   E.   743 
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mere  difference  of  opinion.     The  decision  must  clearly  appear  to 


( 1886 )  ( "  no  evidence  at  all  tending 
to  prove  that  the  witness  is  qualified 
to  testify  as  an  expert"). 

Louisiana.  —  State  v.  IMathis,  106 
La.  263,  30  South.  834   (1902). 

Maine.  — ■  Marston  v.  Dingley,  88 
Me.  546,  34  Atl.  414   (1896). 

Maryland.  —  Dashiell  !'.  Griffith, 
84  MJ.  363,  35  Atl.  1094  (1896). 

Massachusetts.  —  Perkins  v.  Stick- 
ney,  132  Mass.  217  (1882)  ("unless 
it  appears  upon  the  evidence  to  have 
been  erroneous,  or  to  have  been 
founded  upon  some  error  in  law  " ) ; 
Lawrence  r.  Boston,  119  Mass.  126 
(1875);  Com.  r.  Sturtivant,  117 
Mass.  122,  19  Am.  Eep.  401  (1875). 
See  also  Prendible  v.  Connecticut 
River  Mfg.  Co.,  160  Mass.  131,  35  N. 
E.  675  (1893);  Campbell  !.  Russell, 
139  Mass.  278,  1  N.  E.  345,   (1885). 

Minnesota.  —  Beckett  v.  North- 
western Masonic  Aid  Assoc,  67  Minn. 
298,  69  N.  W.  923   (1897). 

Missouri.  —  Naughton  !'.  Stagg,  4 
Mo.  App.  271   (1877). 

See  also  Bradford  v.  Missouri  K. 
&  T.  Ry.  Co.,  64  Mo.  App.  475 
(1896). 

A'eic  Jersey.  —  New  Jersey  Zinc, 
etc.,  Co.  V.  Lehigh  Zinc,  etc.,  Co.,  59 
N.  J.  L.  189,  35  Atl.  915  (1896). 

NeiD  York.  —  Woodworth  i\  Brook- 
lyn El.  R.  Co.,  22  N.  Y.  App.  Div. 
501,  48  N.  Y.  Suppl.  80  (1897t; 
Conkling  r.  Manhattan  R.  Co.,  12  N. 
Y.  Suppl.  846  (1890);  Slocovich  r. 
Orient  Mut.  Ins.  Co.,  108  N.  Y.  56,  14 
N.  E.  802  (1888)  ("against  the  evi- 
dence or  V  .01.  ■  or  mainly  without 
support  in  the  facts  which  appear"). 

yorth  Carolina.  —  Blue  t'.  Aber- 
deen, etc.,  R.  Co.,  117  N.  C.  644,  23 
S.  E.  275    (1895). 

Korth  Dakota.  —  State  r.  Barry, 
11  N.  D.  428,  92  N.  W.  809  (1901). 

Pennsylvania.  —  Delaware,  etc. 
Steam  Towboat  Cn.  v.  Starrs,  69  Pa. 
St.  36  (1871)  ;  Stevenson  v.  Ebervale 


Coal  Co.,  203  Pa.  St.  316,  52  Atl.  201 
(1902). 

Tennessee.  —  Powers  v.  McKensie, 
90  Tenn.  167,  16  S.  W.  559  (1891). 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Nor- 
fleet,  78  Tex.  321,  14  S.  W.  703 
(1890). 

Utah.  —  Wright  v.  Southern,  etc., 
R.  Co.,  15  Utah  421,  49  Pac.  309 
(1897)  ;  People  v.  Hopt,  4  Utah  247, 
9  Pac.  407    (1886). 

Vermont.  —  iMaughan  v.  Burns,  64 
Vt.  316,  23  Atl.  583  (1892)  ;  Wright 
V.  Williams,  47  Vt.  222   (1874). 

Virginia.  —  Richmond  Locomotive 
Works  V.  Ford,  94  Va.  627,  27  S.  E. 
509   (1897). 

United  States.  —  Bradford  Glyce- 
rine Co.  V.  Kizer,  113  Fed.  894,  51  C. 
C.  A.  524  (1902)  ;  New  York  Mut.  F. 
Ins.  Co.  V.  Alvord,  61  Fed.  752,  9  C. 
C.  A.  623  (1894);  Chateaugay  Ore, 
etc.,  Co.  r.  Blake,  111  U.  S.  476,  12  S. 
Ct.  731,  36  L.  ed.  510  (1892);  Con- 
gress, etc..  Spring  Co.  r.  Edgar,  99 
U.  S.  645,  25  L.  ed.  487  (1878).  See 
also  St.  Louis,  etc.,  R.  Co.  r.  Brad- 
ley, 54  Fed.  630,  4  C.  C.  A.  528 
(1893). 

Canada.  —  Cain  r.  Uhlman,  20 
Nova  Scotia  148,  8  Can.  L.  T.  373 
(1887). 

Responsibility  of  trial  judge.  —  As 
part  of  the  reasonable  moulding  of 
the  course  of  the  trial  for  the  fur- 
therance of  justice  (§§  463  et  seq.) 
the  action  of  the  presiding  judge  may 
well  have  been  taken  under  a  sense 
of  responsibility  which  an  appellate 
court  may  find  it  difficult  fully  to 
understand.  It  has  been  held  there- 
fore, in  general  terms,  that  where  it 
appears  that  the  witness  has  an  opin- 
ion or  is  able  to  form  one  on  a  mat- 
ter in  question,  it  is  not  error  to  per- 
mit his  evidence  to  go  to  the  jury. 
Citizens'  Electric  Ry..  Light  and 
Power  Co.  r.  Bell,  26  Ohio  Cir.  Ct. 
R.  691    (1903). 
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be  wrong."  ^  Tliat  the  appellate  tribunal  itself  would  have  acted 
to  a  different  effect  furnishes  no  ground  for  reversing  the  original 
ruling.^  Action  which  is  clearly  unreasonable  will,  as  a  matter 
of  course,  be  reversed.* 

§  1835.  (Involution  of  Reasoning;  Conditions  of  Admissi= 
bility;    Action    of    Appellate    Courts);    Harmless    Error.  —  In 

several  states,  to  secure  reversal,  prejudice,  as  well  as  error,  must 
be  affirmatively  shown.^  Where  this  has  not  been  done,  the  action 
of  the  trial  judge  will  be  allowed  to  stand. 

Having  thus  briefly  considered  the  general  nature  of  opinion 
evidence,  the  canons  of  judicial  administration  applicable  to 
Inference,  Conclusion  and  Judgment,  various  forms  of  reasoning 
by  witnesses ;  having  glanced,  in  this  connection,  at  certain  aspects 
of  Necessity  and  Relevancy,  essential  conditions  to  the  recep- 
tion of  secondary  evidence,  we  are  now  prepared  to  examine, 
somewhat  more  in  detail,  the  work  of  practical  judicial  adminis- 
tration as  applied  to  these  several  forms  of  reasoning.  Examining 
them  in  the  order  mentioned,  our  consideration  may  properly  be 
given  first,  as  to  Inference,  secondly,  as  to  Conclusion,  and, 
finally,  as  to  Judgment.  First,  then,  as  to  Inference.  After 
considering  the  question  as  to  what  inferences  may  properly  be 
drawn  for  the  use  of  the  court  by  the  Ordinary  Observer,  the 
man  of  average  training  and  intelligence,  it  will  then  be  time  to 
take  up  the  question  as  to  how  far  the  results  at  which  we  may 
arrive  are  modified  by  the  possession,  on  the  part  of  the  observer, 
of  special  skill  and  experience  in  some  particular  profession,  trade 
or  calling. 

2.  People  V.  Schmitt,  106  Cal.  48,  Chesterville,  77  Me.  28,  33,  52  Am. 
39  Pac.  204   (1895).  Rep.   741    (1885);   Hawks  v.  Charle- 

3.  People  V.  Goldsworthy,  130  Cal.       mont,  110  Mass.  110    (1872). 

600,  62  Pac.  1074   (1900).  §   1835-1.  Powers  v.  McKenzie,  90 

4.  Bradley  v.  District  of  Columbia,       Tenn.  167,  16  S.  W.  559  (1891). 
20  App.  Cas.  169  (1902) ;  Fayette  i'. 
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CHAPTER  XXVII. 

INFERENCE  FROM  SENSATION}    ORDINARY  OBSERVER. 

Inference  from  sensation,  1836. 
ordinary  observer,  1837. 

familiar  physical  objects,  1837. 
solid,  1838. 
liquid,  1839. 
Instinctive  inferences,  1840. 
collective  fact,  1841. 
conduct,  1841a. 
Negative  inferences,  1842. 
Reasoned  inferences,  1843. 

financial  condition,  1843a. 
moroil  aspect  of  phenomena.,  1844. 
Conditions  of  admissihility  of  inference  from  ohservafiorb,  1845. 
Physical  inferences,  1846. 
body,  1846. 

animals,  1847. 
effect  of  injuries,  1848. 
health  or  sickness,  1849. 
minor  and  transitory  appearcmces,  1850. 
conduct,  1851. 

animals,  acts  and  habits,  1852. 
common  inferences,  1853. 
complicated  inferences,  1854. 
habitual  conduct,  1855. 
hwman  conduct,  1856. 
mutual  relations,  1857. 
object  of  conduct,  1858. 
other  characterization  of  conduct,  1859. 
protecting  the  jury,  1860. 
identities  and  correspondences,  1861. 

how  far  reasoned  inference  is  essential,  1862. 
qualifications  of  observer,  1863. 
certainty  of  inference,  1864. 
persons,  1865. 
animals,  1866. 
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circumstantial  evidence,  1867. 
objective  facts,  1868. 
subjective  facts,  1869. 

analogy  to  evidence  establishing  pedigree,  1870. 
chattels,  1871. 

articles  difficult  to  identify,  1872. 
chose  in  action,  1873. 
footprints,  1874. 

measurements  admitted,  1875. 
province  of  the  jury,  1876. 
trades  other  than  footprints,  1877. 
other  correspondences,  1878. 
intoxication,  1879. 

conclusions  excluded,  1880. 
degree  of  intoxication,  1881. 
physical  condition  of  inanimate  objects,  1882. 
changes,  1883. 

e^eci  of  /ire,  water,  etc.,  1884. 
e^ec^  o/  </ie  application  of  force,  1885. 
safety  of  public  pXaces,  1886. 

negligence,  1887. 
soundness,  1888. 
suitability,  1889. 
Physiological  inferences,  1890. 
Psychological  inferences,  1891. 
mental  condition.,  1892. 
objective  mental  condition,  1853. 
relevancy  of  inference,  1894. 
qualifications  of  witness,  1895. 
technical  inferences,  1896. 
change,  1897. 
consciousness,  1898. 
/orm  o/  statement,  1899. 

6^/  conduct,  1900. 
mental  characteristics,  1901. 
insanity,  1902. 

ordinary  observer  rejected,  1903. 
a  dwindling  minority,  1904. 
Maine  rule,  1905. 
Massachusetts  rule,  1906. 
ruZe  in  iVew  Forfc,  1907. 
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ordinary  observer  admitted,  1908. 
English  rule,  1909. 

reasons  for  admitting  the  inference,  1910. 
qualification  of  ability  to  state  details  of  phe- 
nomena, 1911. 
statements,  1911a. 
qualification    of    suitable    opportunities    for 

observation,  1912. 
qualification    of    ability    to    coordinate    phe- 
nomena,, 1913. 
comparative  value  of  qualifications  demanded 

by  judicial  administration,  1914. 
direct  and  indirect  inferences,  1915. 
judicial  estimates  as  to  probative  force,  1916. 
function  of  the  judge,  1917. 
action  of  appellate  courts,  1918. 
province  of  the  jury,  1919. 
■weight  of  the  evidence,  1920. 
skilled  observer,  1921. 

inferences  of  sanity,  1922. 
subscribing  witness,  1923. 
English  rule,  1924. 
American  rule,  1925. 
an  anomalous  position,  1926. 
marked  administrative  indulgence,  1927. 
objective  mental  states,  1928. 
animals,  1928a. 
intuitive  inferences,  1929. 
reasoned  inferences,  1930. 
administrative  requirements,  1931. 
necessity,  1931. 
subjective  relevancy,  1932. 

adeqvxite  Tcnoivledge,  1932. 
self-regarding  states,  1933. 
psychological  states  regarding  ot}iers,  1934. 
unfavorable,  1934. 
favorable,  1935. 
disposition,  1936. 
animals,  1937. 
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inference  rejected,  1938. 

lack  of  adequate  necessity,  1939. 

facts  may  be  placed  before  the  jury,  1940. 
lack  of  objective  relevancy,  1941. 
'protecting  -province  of  the  jury,  1942. 
subjective  relevancy,  1943. 

intent  and  intention,  1944. 

other  complex  mental  states,  1945. 
psychological  states  not  subject  to  direct  observa- 
tion, 1946. 

§  1836.  Inference  from  Sensation.  —  In  dealing  with  inferences 
drawn  by  an  average  person  upon  a  familiar  matter  of  every  day 
occurrence  the  problem  presented  to  judicial  administration  in 
respect  to  the  reasoning  of  witnesses  is  reduced  to  its  lowest 
terms.  So  simple  is  it  that  it  can  scarcely  be  said  to  exist.  At 
all  events,  it  presents  no  difficulty.  Inference,  reasoning,  is,  to 
be  sure,  present.  To  eliminate  it  utterly,  as  is  so  frequently 
suggested  to  the  witness,^  is,  in  point  of  fact,  impossible.^  Every 
act  of  observation,  however,  carries  this  degree  of  inference, 
instantly  fusing,  as  it  were,  a  series  of  sense  impressions  into  a 

§  1836-1.  Baxter  v.  Abbott,  7  Gray  2.  §  1801;  Healy  v.  Visalia,  etc.,  E. 

(Mass.)    71,  79    (1856).  Co.,   101   Cal.   585,   589,  36   Pac.   125 

"All  lawyers  know  how  difficult  it  (1894). 
is  to  try  issues  of  sanity  with  the  re-  "  The  border  line  between  fact  and 
strictions  as  to  matters  of  opinion  opinion  is  often  very  indistinct,  and 
already  existing;  how  hard  it  is  to  the  statement  of  a  fact  is  frequently 
make  witnesses  distinguish  between  only  an  opinion  of  the  witness.  Im- 
matters  of  fact  and  opinion  on  this  pressions  or  sensations  caused  by  ex- 
subject;  between  the  conduct  and  ternal  objects  are  not  susceptible  of 
traits  of  character  they  observe,  and  exact  reproduction  or  description  in 
the  impression  which  that  conduct  words,  nor  do  they  affect  every  indi- 
and  those  traits  create,  or  the  mental  vidual  alike,  and  the  judgment  or 
conclusion  to  which  they  lead  the  opinion  of  the  witnesses  by  whom 
mind  of  the  observer.  If  it  were  a  they  have  been  experienced  is  the 
new  question,  I  should  be  disposed  to  only  mode  by  which  they  can  be  pro- 
allow  every  witness  to  give  his  opin-  sented  to  a,  jury."  Healy  v.  Visalia, 
ion,  subject  to  cross-examination  upon  etc.,  R.  Co.,  101  Cal.  585,  589,  36  Pac. 
the  reasons  upon  which  it  is  based,  125  (1894).  Where  judge,  jury  and 
his  degree  of  intelligence,  and  his  counsel  all  understand  that  questions 
means  of  observation.  It  is  at  least  calling  for  inferences  from  observa- 
unwise  to  increase  the  existing  re-  tion  are  really  limited  to  the  facts  of 
strictions."  Baxter  v.  Abbott,  7  Gray  the  case  on  trial,  no  prejudice  is  done 
(Mass.)   71,  79   (1856).  by  failure  to  make  an  express  limita- 
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mental  concept  of  an  observed  object.*  In  no  other  way  can  any 
fact,  bowever  simple,  be  perceived.  The  mental  act  passes  with- 
out administrative  attention.  The  result  in  evidence  is  simply 
the  statement  of  a  fact* 

§  1837.  (Inference  from  Sensation);  Ordinary  Observer; 
Familiar  physical  Objects.  —  Observation  and  reason  being  prac- 
tically inseparable,  the  real  administrative  problem  is  not  as  to 
whether  reasoning  shall  be  excluded  in  toto  but  rather  in  determin- 
ing whether  a  particular  involution  of  a  given  quantum  of  reason- 
ing is  necessary  under  the  facts  of  a  particular  situation.  As 
facts  become  more  complex,  more  compound,^  the  proportion  of 
reasoning,  almost  of  necessity,  grows  greater.  So  intimate,  in 
many  cases,  is  the  blending,  that  the  court  is  compelled  to  accept 
or  reject  the  whole,  despairing  of  success  in  separation.^  It 
follows  that  in  the  simplest  case,  the  least  compounded  fact,  recep- 
tion into  evidence  is  practically  a  matter  of  course.  Such,  as  has 
been  said,  is  the  perception  by  the  ordinary  observer,  the  man  of 
average  intelligence  and  acquirements,  of  a  common  place  object 
familiar  to  him. 

§  1838.  (Inference  from  Sensation;  Ordinary  Observer: 
Familiar  pliysical  Objects) ;  Solid.  —  In  all  cases  where  the 
positive  perception  of  a  familiar  object  is  in  full  accordance  with 
human  experience  the  statement  is  readily  received  as  one  of  fact.^ 

tion  to  that  eflFect.     Wellman  v.  j\Iet-  tation  of  the  appearances  is  a  matter 

ropolitan  St.  Ey.   Co.,  219  Mo.   126,  of  general   agreement,   the  object   of 

118  S.  W.  31    (1909)    (blows  on  the  sensation  may  be  considered  a  fact." 

body).  Lewis  Authority  in  Matters  of  Opin- 

3.  "In  almost  every  act  of  our  per-  ion,  c.  1,  §  1. 
ceiving  faculties  observation  and  in-  §  1837-1.  §§  44,  49. 

ference  are  intimately  blended.    What  2.  Auberle  r.  McKeesport,   179  Pa, 

we  are  said  to  observe  is  usually  a  St.  321,  36  Atl.  212  (1807)  ;  Graham 

compound  result,  of  which  one  tentli  r.  Pennsylvania  Co.,  139  Pa.  St.  149, 

may  be  observation  and  the  remain-  21  Atl.  151,  12  L.  R.  A.  293   (1891). 

ing    nine    tenths    inference."      Mill,  A   nonexpert   cannot  testify  to  an 

Logic,  bk.  4,  c.  I,  §  2.  opinion  not  based  on  facts  stated  by 

Daylight  or  dark.  —  A  witness  may  him  or  not  acquired  through  use  of 

testify  whether  it  is  daylight  or  dark.  his  senses.  Atwood  v.  Atwood,   (Conn. 

Lamb  v.  Southern  Ry.  Co.,  86  S.   C.  1911)  79  Atl.  59. 

106,  67  S.  E.  958   (1910).  §  1838-1.  Hanna  r.  Barker,  6  Colo. 

4.  "When,  however,  the  judgment  303  (1882)  ;  Graham  r.  Pennsylvania 
is  of  BO  simple  a  kind  as  to  become  Co.,  139  Pa.  St.  149,  21  Atl.  151,  12 
wholly  unconscious  and  the  interpre-  L.  R.  A.  293    (1891);   International, 
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A  certain  amount  of  inference  is  implied,  to  be  sure,  in  the  mere 
act  of  naming.  So  doing,  implies  an  explanation,  a  theory,  of  the 
actual  sense-impressions  ^  which  are  not  themselves  itemized  nor, 
indeed,  perhaps  can  be.  This  is,  as  it  were,  simply  drawing  upon 
the  common  stock  of  knowledge.*  In  such  a  connection,  little 
administrative  difference  is  made  in  dealing  with  the  testimony 
of  the  witness  whether  the  fact  be  probative,  one  in  the  res  gestae 
or  even  one  directly  involved  in  the  specific  field  of  the  jury's 
action.* 

Nor  is  the  state  of  matter  in  which  the  familiar  object  presents 
itself  a  consideration  of  the  least  consequence.  It  may  well  be  a 
solid.  Hair,^  hard-pan  ®  and  a  large  number  of  very  diverse 
physical  objects  having  this  particular  form  may  equally  well 
constitute  the  subject  of  an  intuitive  inference. 

§  1839.  (Inference   from    Sensation;    Ordinary    Observer; 

Familiar  physical  Objects);  Liquid On  the  other  hand,  the 

familiar  object  recognized  and  named  by  the  witness  may  have 


etc.,  R.  Co.  V.  Anchonda,   (Tex.  Civ. 
App.  1903)   75  S.  W.  557. 

2.  Morris  v.  State,  124  Ala.  44,  27 
South.  336  (1900)  (something  like 
bluing)  ;  Dabney  v.  State,  113  Ala. 
38,  21  South.  211,  59  Am.  St.  Rep. 
92  (1897)  (powder  burns)  ;  Mayberry 
V.  State,  107  Ala.  64,  18  South.  219 
(1895)    (pistol). 

3.  Alabama.  —  Birmingham  R., 
etc.,  Co.  V.  Ellard,  135  Ala.  433,  33 
South.  276  (1893). 

Georgia.  —  Turner  v.  State,  114  Ga. 
421,  40  S.  B.  308  (1901)    ("tried"). 

Massachusetts. — Robinson  v.  Fitch- 
burg,  etc.,  R.  Co.,  7  Gray  92  (1856). 

Missouri.  —  State  v.  Buchler,  103 
Mo.  803,  15  S.  W.  331   (1890). 

"New  Hampshire.  —  Currier  v.  Bos- 
ton, etc.,  R.  Co.,  34  N.  H.  498  (1857). 

T^ew  York.  —  People  v.  Gonzalez, 
35  N.  Y.  49  (1866)  ;  Shepard  v.  Met- 
ropolitan El.  R.  Co.,  48  N.  Y.  App. 
Div.  452,  62  N.  Y.  Suppl.  977  (1900) 
[affirmed  169  N.  Y.  160,  62  N.  E.  151 
(1901)    (use  of  streets)]. 

"  It  is  true  that  even  the  simplest 
sensations    involve    some    judgment; 

Vol.  Ill  — 156 


when  a  witness  reports  that  he  saw 
an  object  of  a  certain  shape  and  siz", 
or  at  a  certain  distance,  he  describes 
something  more  than  a  mere  impres- 
sion on  his  sense  of  sight,  and  his 
statement  implies  a  theory  and  ex- 
planation of  the  bare  phenomenon. 
When,  however,  this  judgment  is  of 
so  simple  a  kind  as  to  become  wholly 
unconscious,  and  the  interpretation  of 
the  appearances  is  a  matter  of  gen- 
eral agreement,  the  object  of  sensa- 
tion may,  for  our  present  purpose,  be 
considered  a  fact."  Lewis  Authority 
in  Matters  of  Opinion,  e.  1,  §  3. 

4.  [In  such  a  ease  it  is]  "  just  as 
competent  to  prove  a  fact  directly  in 
issue,  as  one  incidentally  involved." 
Walsh  V.  Washington  Mar.  Ins.  Co., 
32  N.  Y.  427,  443   (1865). 

5.  Com.  V.  Dorsey,  103  Mass.  412 
(1869). 

A  qualified  witness  may  testify 
that  certain  hair  found  on  an  axe 
was  "  negro  hair."  Williams  v.  State, 
(Tex.  Cr.  App.  1910)    132  S.  W.  345. 

6.  Currier  v.  Boston,  etc.,  R.  Co., 
34  N.  H.  498  (1857). 
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the  form  of  a  liquid.  Thus  an  observer  may  state  that  a  given 
article  perceived  by  his  senses  was  alcohol/  blood,^  or  chloroform.* 
In  much  the  same  way,  he  may  recognize  gin,*  lager  beer,® 
whiskey  ®  or  other  intoxicating  liquor. 


§  1840.  Instinctive  Inferences.  —  A  further  administrative 
ground  for  readily  accepting  the  statement  of  a  witness  in  recog- 
nizing a  familiar  object  is  that  the  uniformity  invoked  is  not  so 
much  moral  or  even  mental  as  natural.  Judicial  administration 
is  quite  at  its  ease  in  the  presence  of  the  uniformity  of  nature, 
including  those  spontaneous  utterances  in  which  the  mind's  action 
becomes  automatic,  an  intuitive  reflex,  as  it  were,  to  the  stimulus 
of  sense-impression.  A  far  wider  influence  of  this  administrative 
reliance  upon  the  truth  of  automatic  utterances  is  given  else- 
where,^ in  connection  with  the  Relevancy  of  Spontaneity.  It 
may  be  sufficient  for  present  purposes  to  note  the  fact  that  as 


§  1839-1.  Sebastian  v.  State,  44 
Tex.  Cr.  508,  72  S.  W.  849  (1903). 

2.  California.  —  People  v.  Loui 
Tung,  90  Cal.  377,  27  Pac.  295 
(1891);  People  v.  Bell,  49  Cal.  485 
(1875). 

Georgia.  —  Thomas  v.  State,  67  Ga. 
460   (1881). 

Idaho.  —  State  v.  Rice,  7  Ida.  762, 
66  Pac.  87  (1901). 

Maine.  —  State  v.  Knight,  43  Me. 
11    (1857). 

Massachusetts.  —  Com.  v.  Sturti- 
vant,  117  Mass.  122,  19  Am.  Eep.  401 
(1875). 

Mississippi.  —  Dillard  v.  State,  58 
Miss.  368    (1880). 

Missouri.  —  State  v.  Robinson,  117 
Mo.  649,  23  S.  W.  1066   (1893). 

New  York.  —  People  v.  Burgess, 
153  N.  Y.  561,  47  N.  E.  889  (1897)  ; 
People  V.  Deacons,  109  N.  Y.  374,  16 
N.  E.  676  (1888)  ;  Greenfield  v.  Peo- 
ple, 85  N.  Y.  75,  39  Am.  Eep.  636 
(1881)  ;  People  v.  Gonzalez,  35  N.  Y. 
49    (1866). 

Utah.  —  People  v.  Thiede,  11  Utah 
241,  39  Pac.  837  (1895). 

Vermont.  —  State  v.  Bradley,  67 
Vt.  465,  32  Atl.  238  (1894). 


West  Virginia.  —  State  v.  Welch, 
36  W.  Va.  690,  15  S.  E.  419 
(1892). 

Though  inferioi  in  piohative  force, 
the  inference  of  the  ordinary  observer 
as  to  it  is  as  much  primary  evidence 
as  would  be  the  conclusion  of  a  chem- 
ist on  the  same  subject.  People  v. 
Gonzalez,  35  N.  Y.  49  (1866).  The 
contrary  has  been  held  in  Florida. 
Gantling  v.  State,  40  Fla.  237,  23 
South.  857   (1898). 

3.  Miller  v.  State,  (Tex.  Cr.  App. 
1899)   50  S.  W.  704   (smell). 

4.  Com.  V.  Timothy,  8  Gray 
(Mass.)   480   (1857). 

5.  Com.  !\  Moinehan,  140  Mass. 
463,  5  N.  E.  259  (1886). 

6.  Marschall  v.  Laughran,  47  111. 
App.  29  (1893);  Johnson  v.  State, 
(Tex.  Cr.  App.  1900)  55  S.  W.  818. 

See  also  Treadwell  r.  State,  (Ala. 
1910)  53  So.  290;  People  v.  Marx, 
112  N.  Y.  Suppl.  1011,  128  App.  Div. 
828  (1908). 

To  say  that  one  smelled  whiskey 
all  over  the  house  is  merely  to  state 
a  fact.  Marschall  v.  Laughran,  47 
111.  App.  29   (1893). 

§  1840-1.  §§  2982  et  seg. 
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observation  employs  the  mental  faculty  of  intuition  ^  the  recog- 
nition of  a  common  place  everyday  object  is  practically  an  in- 
tuitive one.  In  the  results  of  such  an  observation  administration 
has  confidence.  It  perceives,  moreover,  that  such  reasoning  as 
there  is  is  not  probative  so  much  as  constituent,*  the  individual 
sense  impressions  assisting  to  constitute,  as  component  parts,*  the 
concept  of  a  completed  whole.  In  this,  administration  fails,  as  it 
vfere,  to  detect  any  large  proportion  of  the  perverting  influence  of 
self-interest  and  is,  accordingly  content 

Necessary  conclusions.  —  Though  somev^hat  in  anticipation  of 
what  is  to  be  said  at  greater  length  in  connection  with  Conclusions 
from  Observation,  whether  of  fact  ^  or  of  law  ®  it  seems  appro- 
priate to  call  attention  at  the  present  time  to  another  class  of 
simple  inferences  to  which  administrative  indulgence  is  also 
readily  accorded.  Where  the  facts  are  few  and  simple  and  the 
mental  result  deduced  from  their  existence  one  as  to  which  men 
could  not  reasonably  differ,  the  inference  will  be  received,  almost 
as  a  matter  of  course.  Though  a  line  between  the  two,  intuitive 
inferences  and  necessary  conclusions,  is  frequently  confused,  and 
though  at  times  it  is  confessedly  difficult  to  trace  it,  the  confidence  ^ 

2.  §  1726.  V.  Gary,  123  111.  App.  163  (1905)   (ex- 

3.  §  1713.  istence  of  warnings)  ;    Chicago  &  A. 

4.  §§  45,  49.  R.  Co.  v.  Vipond,  212  III.  199,  72  N. 

5.  §§  2291  et  seq.  E.  22   (1904)    (semaphore  in  working 

6.  §§  2325  et  seq.  order)  ;  Scott  v.  Snyder,  116  111.  App. 

7.  AZaftoma.  —  St.  Louis  &  S.  F.  E.  393  (1904)  (who  was  intended  by 
Co.  V.  Brantley,  53  So.  305  (1910);       slander). 

Pennsylvania  Casualty  Co.  v.  Perdue,  Iowa.  —  Eothrock  v.  City  of  Cedar 
51  So.  352  (1910)  (confined  in  bed)  ;  Rapids,  103  N.  W.  475  (1905)  ;  Chris- 
Barlow  V.  Hamilton,  44  So.  657  tensen  v.  Thompson,  123  Iowa  717, 
(1907)  ;  Torrey  v.  Kraus,  43  So.  184  99  N.  W.  591  (1904). 
(1907)  (how  much  it  took  to  sup-  Kentucky.  —  Illinois  Life  Ins.  Co. 
port  witness'  family)  ;  Sloss-Sheffield  v.  De  Lang,  30  Ky.  Law  Rep.  753,  99 
Steel  &  Iron  Co.  v.  Hutchinson,  40  S.  W.  616  (1907)  (symptoms). 
So.  114  (1906)    (duty  of  employee).  Massachusetts.  —  Stone   v.    Stone, 

California.  —  Kaltsohmidt  v.   We-  191  Mass.  371,  77  N.  E.  845  (1906); 

ber,  145  Cal.  596,  79  Pae.  272   (1904)  Cotton   v.   Boston   Elevated  Ry.,    191 

(wife's  separate  earnings).  Mass.  103,  77  N.  E.  698  (1906)    (state 

Georgia.  —  Georgia  Ry.   &  Electric  of  travel ) . 

Co.  V.  Bailey,    (App.   1911)   70  S.  E.  Missouri.  —  Leavell  v.  Leavell,   114 

607    (dependent  on  her  son);   Stiles  Mo.   App.   24,   89    S.   W.   55    (1905) 

V.  Shedden,  2  6a.  App.  317,  58  S.  E.  (gave  certain  advice). 

515   (1907)    (purpose  for  which  note  3Vew  YorJc.  —  People   v.  Woodbury, 

was  given  has  ended).  67  Misc.  Rep.  481,   123  N.  Y.  Suppl. 

Illinois. — Aurora,  E.  4.  C.  Ry.  Co.  592  (1910). 
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of  administration  in  the  results  arrived  at  seems  to  rest  in  the 
case  of  each,  upon  different  grounds.  Certain  elements,  intuitive 
inferences  and  necessary  conclusions  possess  in  common.  In  both, 
is  presented,  for  example,  a  large  element  of  experience  grown  so 
familiar  as  to  have  sunk,  in  a  greater  or  less  degree,  below  the 
threshhold  of  consciousness.  In  the  instinctive  inference,  how- 
ever, the  faculty  of  intuition  as  employed  in  sense-perception,  the 
spontaneous,  reflex  action  of  the  mind  upon  objective  stimuli 
constitutes  the  essential  warrant  relied  upon  by  judicial  adminis- 
tration. In  case  of  the  necessary  conclusion,  this  cause  of  ad- 
ministrative confidence  may  be  in  great  measure  absent.  Its 
place,  however,  is  supplied  by  a  reassuring  feature  of  the  neces- 
sary conclusion.  The  proportion  of  observation  to  other  data  may 
be  slight.  The  result  is  rather  a  conclusion  than  an  inference. 
Administration  trusts  more  fully  to  the  fact  that  upon  necessary 
deductions  from  simple  facts  which  he  is  called  upon  to  detail  the 
witness  may  fairly  be  expected  to  reach  a  correct  result  and  that, 
if  he  does  not,  the  jury  may  safely  be  relied  upon  to  overrule  him. 

§  1841.  (Instinctive  Inferences) ;  Collective  Fact.  —  So  long 
as  the  content  of  reasoning  is  still  comparatively  slight  the  state- 
ment of  a  witness  as  to  the  result  of  his  observation  may  continue 
practically  one  of  fact,  although,  perhaps,  somewhat  complicated.* 
Thus,  a  resident  of  a  given  neighborhood  may  properly  testify, 
as  a  fact,  to  the  general  prevalence  of  health  or  disease  in  the 

Texas.  —  Missouri,  K.  &  T.  Ry.  Co.  its  eflfect.    Musiek  v.  United  Rys.  Co. 

of  Texas  v.  Hollan,  (Civ.  App.  1908)  of  St.  Louis,  (Mo.  App.  1911)  134  S. 

107  S.  W.  642   (how  roads  are  worked  W.  31. 

in  the  Indian  Territory) ;   Smith  v.  Competency    of    workman.  —  The 

International  &  G.  N.  R.  Co.,    (Civ.  competency  or  incompetency  of  a  ser- 

App.  1907)  99  S.  W.  564;  Kirby  Lum-  vant  or  workman  may  relate  to  such 

ber  Co.  V.  Chambers,  ( Civ.  App  1906 )  simple  matters  and  be  based  upon  eir- 

95    S.    W.    607    (duties    of    an    em-  cumstances    so    entirely    obvious    in 

ployee) ;    International   &   G.    N.   R.  their  meaning,  as  to  make  an  infer- 

Co.  v.  Villareal,   (Civ.  App.  1904)   82  ence   in    regard   to   it    practically   a 

S.  W.  1063   (train  making  less  noise  statement   of  fact.     Under  such  cir- 

than  usual).  cumstances,   it   is  unhesitatingly  ac- 

Wisconsin.  —  Hebbe    v.    Town    of  eepted    by    judicial    administration. 

Maple   Creek,  99  N.  W.  442    (1904)  Sheridan  Coal  Co.  i\  C.  W.  Hull  Co., 

(photograph  correct).  (Neb.  1910)  127  N.  W.  218. 

To  say  that  "  jerked  me  from  the  §   1841-1.  Southern  Cotton  Oil  Co. 

car  into  the  gutter,"  is  not  a  conclu-  v.  Wallace,  (Tex.  Civ.  App.  1899)  54 

sion  but  a  statement  of  a  motion  and  S.  W.  638  (that  one  was  a  foreman). 
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community  with  which  he  is  acquainted.*  A  witness  may 
properly  state  his  inference  as  to  the  existence  of  a  system  of 
church  government  ^  and  the  statement  still  remain  simply  one  of 
fact.  This  is  true  in  any  case  where  the  mental  operation  is  a 
mere  synthesis  of  certain  component  *  facts  into  one  more  com- 
pound, no  distinct  distillation  or  creation  of  a  new  fact  being 
involved  in  the  process.  It  is  as  if  a  certain  number  of  brick 
were  built  into  a  brick  wall.  Each  separate  fact  retains  as  it 
were,  much  of  its  own  identity  and  is  readily  massed  into  a  larger, 
more  embracing  one  which,  is,  after  all,  merely  a  complicated 
fact.  Thus,  to  say  that  a  given  individual  held  a  certain  office  ® 
entered  upon  certain  premises  ®  "  and  thereafter  controlled 
them  "  ''  and  the  like  is  merely  to  state  a  fact.  No  degree  of 
reasoning  which  judicial  administration  deems  harmful  is  in- 
volved in  saying  that  a  given  paper  was  abstracted  from  the  public 
files  of  a  certain  oifice.*  Should  the  new  fact  he  evolved,  entirely 
distinct  from  its  constituting  facts,  by  means  of  an  act  of  reason- 
ing, e.  g.,  where  one  who  has  examined  a  complicated  set  of  books 
of  account  reaches  a  certain  mental  result  from  their  perusal,®  a 
different  administrative  situation  is  presented. 


2.  Evans  v.  People,  12  Mich.  27 
(1863). 

3.  Bird  v.  St.  Mark's  Church,  62 
Iowa  567,  17  N.  W.  747  (1883). 

4.  §§  45,  49. 

5.  State  V.  Haskins,  109  Iowa  656, 
80  N.  W.  1063,  77  Am.  St.  Rep.  560, 
47  L.  R.  A.  223   (1899). 

6.  Woodstock  Iron  Co.  v.  Roberts, 
87  Ala.  436,  441,  6  South.  349 
(1888). 

7.  "  Control,"  says  the  court,  "  is  a 
statement  of  collective  facts,  involv- 
ing management  and  acts  of  owner- 
ship." Woodstock  Iron  Co.  v.  Rob- 
erts, 87  Ala.  436,  441,  6  South.  349 
(1888). 

See  also  Forbes  &  Carloss  v.  David- 
son, (Ala.  1906)  41  So.  312  (one  em- 
ployee had  control  of  another). 

To  say  of  a  person  that  he  acquired 
control  over  a  horse  is  not  objection- 
aible.  Stokes  v.  Sac  City,  (Iowa 
1911)   130  N.  W.  786. 

On  the  other  hand,  it  has  been  held, 


in  a  will  contest,  that  the  question 
whether  testator  controlled  his  wife, 
or  was  controlled  by  the  wife,  called 
for  a  conclusion  and  was  accordingly 
rejected.  Franklin  V.  Boone,  (Tex. 
Civ.  App.  1905)  88  S.  W.  262. 

8.  Pope  V.  Anthony,  29  Tex.  Civ. 
App.  298,  68  S.  W.  521  (1902)  (land- 
office). 

9.  Voluminous  lecords.  —  Should 
the  books  of  account,  papers,  or  other 
documents  submitted  to  a  jury  be  too 
voluminous  to  admit  of  separate  pre- 
sentation, abstracts,  calculations  or 
summaries  prepared  in  advance  may 
be  submitted,  together  with  the  ori;;- 
inals,   to   the   tribunal. 

Colorado.  —  Doland  v.  Grand  Val- 
ley Irr.  Co.,  28  Colo.  150,  63  Pac.  300 
( 1900") . 

Illinois. — Smythe's  Estate  v.  Evans, 
209  111.  376,  70  N.  E.  906  (1904). 

Indiana.  —  Culver  v.  Marks,  122 
Ind.  554,  23  N.  E.  1086,  17  Am.  Sfti. 
Rep.  377,  7  L.  R.  A.  489   (1890). 
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"  Collective  "  defined.  —  Such  appears  to  be  the  true  distinction 
between  conglomerated  facts,  to  reception  of  which  administration 
finds  nothing  to  object,  and  acts  of  reasoning  which  are  viewed 
with  suspicion  as  misleading  or  supplanting  a  jury.  The  first  is, 
as  it  were,  a  mere  mechanical  process  for  binding  component  facts 
into  one  more  compound;  ^^  the  second  is  the  evolution  of  a  new 
fact  arrived  at  by  a  process  of  reasoning  which,  so  to  say,  breaks 
down  the  identity  of  the  facts  from  which  it  is  deduced.  In  other 
words,  it  is  much  the  same  difference  as  that  between  constituent 
and  probative  reasoning.  To  pursue  the  present  consideration 
of  the  first  of  these  processes,  the  compounded  statement  of  fact, 
it  is  to  be  observed  that  where  a  number  of  component  details  of 
observation  are  apprehended  by  a  single  act  of  consciousness  and 
immediately  reduced  by  the  intuitive  action  of  the  mind  to  a 
familiar  designation,  such  a  result  may  well  be  termed  a  "  col- 
lective fact."     Such  a  fact  is,  as  a  rule,  admitted.-'* 


Iowa-.  —  Frick  v.  Kabaker,  116 
Iowa  494,  90  N.  W.  498  (1902)  (sum- 
mary of  footings)  ;  State  v.  Brady, 
100  Iowa  191,  69  N.  W.  290,  62 
Am.  St.  Eep.  560,  36  L.  R.  A.  693 
(1896). 

Kansas.  —  Haines  v.  Goodlander,  84 
Pac.  986   (1906). 

Minnesota.  —  State  v.  Clements,  82 
Minn.  434,  85  N.  W.  229  (1901)  (bal- 
ances or  summaries ) . 

Neiraslca.  —  Bartley  v.  State,  53 
Nebr.  310,  73  N.  W.  744   (1898). 

See  also  Bode  v.  State,  (Neb.  1907) 
113  N.  W.  996;  Kannow  v.  Farmers' 
Co-op.  Shipping  Ass'n,  (Neb.  1906) 
107  N.  W.  563. 

New  York.  —  Howard  v.  McDon- 
ough,  77  N.  Y.  592  (1879);  Von 
Sachs  V.  Kretz,  72  N.  Y.  548  (1878)  ; 
McCormick  v.  Pennsylvania  Cent.  R. 
Co.,  49  N.  Y.  303   (1872). 

North  Carolina.  —  Daniels  v.  Fow- 
ler, 123  N.  C.  35,  31  S.  E.  598  (1898). 

Texas.  —  Forke  v.  Homann,  ( Civ. 
App.  1896)   39  S.  W.  210. 

United  States.  —  Brown  r.  U.  S., 
142  Fed.  1,  73  C.  C.  A.  187  (1905). 

As  is  implied  in  this  practice,  the 
other   side   has   the   right   of   inspec- 


tion. Brown  v.  First  Nat.  Bank, 
(Colo.  1911)    113  Pac.  483. 

For  a  skilled  bookkeeper  to  state, 
from  an  examination  of  firm  books 
which  of  two  partners  was  debtor  to 
the  other  is  practically  so  nearly  an 
intuitive  inference  as  to  amount  to 
the  announcement  of  a  fact.  Morgan 
V.  Barber,  (Tex.  Civ.  App.  1907)  99 
S.  W.  730. 

The  books,  the  contents  of  which 
are  summarized,  must  be  present  in 
court.  Otherwise,  the  statement  of 
what  they  would  show  is  a  mere  in- 
ference, too  plainly  invading  the 
province  of  the  jury  to  be  received. 
McKone  v.  Metropolitan  Life  Ins.  Co., 
(Wis.  1907)    110  N.  W.  472. 

Timetable.  —  The  same  rule  has 
been  applied  to  a  statement  of  the 
running  time  of  certain  trains  com- 
piled from  the  timetable  furnished 
by  a  railroad  to  the  public.  \Yestern 
Union  Telegraph  Co.  r.  O'Fiel,  (Tex. 
Civ.  App.  1907)    104  S.  W.  406. 

See  also  §  2317.- 

10.  §§  44,  49. 

11.  Alabama.  —  Louisville  &  N.  R. 
Co.  I'.  Elliott.  (Ala.  1910)  52  So.  28 
(able    to    walk)  ;    Birmingham    Ry., 


2487  Rejecting  "  Collective  Facts."  §  1841 

When  rejected.  — ■  Where  the  statement  of  an  inference  ia  not 


Light  &  Power  Co.  v.  McLain,  (Ala. 
1909)  50  So.  149  (effort  made  to  stop 
the  car)  ;  Mobile,  J.  &  K.  C.  R.  Co. 
V.  Hawkins,  (Ala.  1909)  51  So.  37; 
Alabama  City,  6.  ft  A.  Ry.  Co.  v.  Bul- 
lard,  (Ala.  1908)  47  So.  578  ("looked 
like  he  fell  powerful  hard  and  got 
hurt")  ;  Southern  Ry.  Co.  v.  Weath- 
erlow,  (Ala.  1907)  44  So.  1019  (num- 
ber using  crossing)  ;  Shafer  v.  Haus- 
man,    139   Ala.    237,   35    South.    691 

(1903)  (what  an  agreement  was); 
Murphy  v.  State,  118  Ala.  137,  23 
South.  719  (1898)  (purports  to  be  a 
copy)  ;  Shrimpton  v.  B'rice,  109  Ala. 
640,  20  South.  10  (1896)  (account 
correct)  ;  Johnson  v.  State,  100  Ala. 
55,  14  South.  627  (1894)  (title  to 
land)  ;  Birmingham  Mineral  E.  Co. 
V.  Wilmer,  97  Ala.  165,  11  South.  886 
(1892)  ("unusually  hard  jerk"); 
Reeves  v.  State,  96  Ala.  33,  11  South. 
296  (1892)  (trying  to  fight);  Louis- 
ville, etc.,  R.  Co.  V.  Watson,  90  Ala. 
68,  8  South.  249  (1890)  (more  force 
than  necessary). 

Arkansas.  —  St.  Louis  Southwest- 
ern Ry.  Co.  V.  Jackson,  (Ark.  1910) 
124  S.  W.  241. 

California.  —  Winslow  v.  Glendale 
Light  &  Power  Co.,  12  Cal.  App.  530, 
107  Pac.  1020  (1910)  (who  witness 
was  working  for ) . 

Connecticut.  —  Carney  v.  Hennes- 
sey, 74  Conn.  107,  49  Atl.  910,  92  Am. 
St.  Rep.  199,  53  L.  R.  A.  699  (1901) 
(occupied  land)  ;  Clinton  v.  Howard, 
42  Conn.  294  (1875)  (new  object  in 
highway  likely  to  frighten  horses). 

DelavMre.  —  MacFeat  v.  Philadel- 
phia,  W.   &  B.   R.    Co.,    62  Atl.   898 

(1904)  (position  of  a  camera  in 
taking  a  picture). 

Georgia.  —  Southern  Ry.  Co.  c. 
Brock,  132  Ga.  858,  64  S.  E.  1083 
(1909)  public  walking  on  railroad 
tracks) ;  City  Electric  Ry.  Co.  v. 
Smith,    121    Ga.    663,   49    S.    E.    724 

(1905)  (unusually     severe     jerk)  ; 


Ball  V.  Mabry,  91  Ga.  781,  18  S.  E. 
64    (1893)    (jolt). 

Illinois.  —  Western  Stone  Co.  v. 
Musical,  196  111.  382,  63  N.  E.  664,  89 
Am.  St.  Rep.  325  (1902)  (duties  of  a 
master's  foreman)  ;  Swan  v.  Gilbert, 
67  111.  App.  236  (1896)    (insolvency). 

Iowa.  —  Markley  v.  Western  Union 
Telegraph  Co.,  122  N.  W.  136  (1909) 
(served  notice  on  a  duly  authorized 
agent). 

Massachusetts  —  Gagnon  v.  Sperry 
ft  Hutchinson  Co.,  206  Mass.  547,  92 
N.  E.  761  (1910). 

See  also  Partelow  v.  Newton  &  B. 
St.  Ry.  Co.,  (Mass.  1907)  81  N.  B. 
894  (lurch  of  car  not  unusually 
hard). 

Missouri.  —  Gillilan  v.  Schmidt,  131 
Mo.  App.  666,  111  S.  W.  611  (1908) 
(let  a,  contract)  ;  Brown  v.  Quincy, 
O.  &  K.  C.  R.  Co.,  127  Mo.  App.  614, 
106  S.  W.  551  (1908)  ;  Guffey  v.  Han- 
nibal, etc.,  R.  Co.,  53  Mo.  App.  462 
(1893)    (unusual  jar). 

See  also  Kohr  v.  Metropolitan  St. 
Ry.  Co.,  117  Mo.  App.  302,  92  S.  W. 
1145    (1906)    (sound  of  bell). 

New  York.  —  Sturgis  v.  Fifth  Ave. 
Coach  Co.,  107  N.  Y.  Suppl.  270,  122 
App.  Div.  658  (1907)  ;  Voisin  v.  Com- 
mercial Mut.  Ins.  Co.,  60  N.  Y.  App. 
Div.  139,  70  N.  Y.  Suppl.  147  (1901) 
( "  purchased  "  goods ) . 

See  also  Zuekerman  v.  Moser,  95 
N.  Y.  Suppl.  561  (1905)  (returned 
food)  ;  Beers  v.  West  Side  R.  Co.,  91 
N.  Y.  Suppl.  957,  101  App.  Div.  308 
(1905)  (noise  of  car  wheels  un- 
usual ) . 

South  Carolina.  —  Baker  v.  West- 
ern Union  Telegraph  Co.,  84  S.  C.  477, 
66  S.  E.  182  (1909)  ;  Martin  v.  West- 
ern Union  Telegraph  Co.,  81  S.  C. 
432,  62  S.  E.  833  (1908)  (person  well 
known) . 

Texas.  —  Houston  Electric  Co.  v. 
Faroux,  (Tex.  Civ.  App.  1910)  125 
S.  W.  922  (reduced  a  rupture)  ;  San 
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a  shorthand  method  of  summarizmg  collective  facts  it  may  be 
rejeeted.^^ 


§  1841a.  (Instinctive  Inferences) ;  Conduct.  —  Conduct  may 
be  summarized  as  well  as  other  natural  phenomena.  Where  the 
actions  of  an  animal  or  of  a  human  being  are  simple  in  their 
nature,  admitting  of  but  one  obvious  meaning,  the  resulting  im- 


Antonio  Traction  Co.  v.  Higdon,  (Tex. 
Civ.  App.  1910)  123  S.  W.  732  (en- 
forced rule)  ;  Ft.  Worth  &  D.  C.  Ry. 
Co.  V.  Arthur,  (Tex.  Civ.  App.  1910) 
124  S.  W.  213  (fire  set  by  locomo- 
tive) ;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Gober,  (Tex.  Civ.  App.  1910)  125  S. 
W.  383  (running  time  of  cattle 
train)  ;  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Williams,  (Tex.  Civ.  App. 
1909)  120  S.  W.  553  (train  not 
stopped  in  usual  way)  ;  Merriman  v. 
Blalack,  (Tex.  Civ.  App.  1909)  122 
S.  W.  403  (paid  taxes  for  himself)  ; 
Texas  &  N.  O.  R.  Co.  v.  Geiger,  (Tex. 
Civ.  App.  1909)  118  S.  W.  179  (oper- 
ated a  revolving  saw  in  the  usual 
way)  ;  Kirby  v.  Blake,  (Tex.  Civ. 
App.  1909)  115  S.  W.  674  (found  title 
complete)  ;  Metropolitan  Life  Ins.  Co. 
V.  Wagner,  (Tex.  Civ.  App.  1908) 
109  S.  W.  1120  (tried  to  tie  up 
wound) ;  Texas,  etc.,  R.  Co.  v.  Mor- 
tensen,  27  Tex.  Civ.  App.'  106,  66  S. 
W.  99   (1901)    (train  under  control). 

See  also  Mexican  Cent.  Ry.  Co.  v. 
Rodriguez,  (Tex.  Civ.  App.  1911)  133 
S.  W.  690;  Williams  v.  State,  (Tex. 
Cr.  App.  1910)  132  S.  W.  345  (tried 
to  wipe  away  blood)  ;  El  Paso  Elec- 
tric Ry.  Co.  v.  Ruckman,  (Tex.  Civ. 
App.  1908)  107  S.  W.  1158  (car 
started  with  a  jerk  and  threw  plain- 
tiflf  into  street). 

"  Did  you  step  off  the  car  or  were 
you  thrown  off"  may  call  for  a  mere 
statement  of  fact.  Selma  St.  &  S.  Ry. 
Co.  V.  Campbell,  (Ala.  1909)  48  So. 
378. 

That  one  party  to  a  transaction 
made  a  loan  to  the  other  on  a  given 
occasion  is  merely  the  statement  of  a 


compounded  fact.  Birmingham  Paint 
&  Roofing  Co.  V.  Gillespie,  (Ala, 
1909)   50  So.  1032. 

The  testimony  of  one  who  had  been 
a  passenger  on  freight  trains  a  great 
number  of  times,  and  who  was  fa- 
miliar with  the  ordinary  jerks  inci- 
dent to  travel  on  such  train,  that  the 
impact  of  the  cars  on  the  backing  of 
a  particular  freight  train  made  a  vio- 
lent jar,  and  that  the  ordinary  jerks 
were  not  as  much  as  the  shock  on 
that  occasion,  was  admissible  as  a 
statement  of  a  fact,  and  was  not  ob- 
jectionable as  an  expression  of  opin- 
ion. St.  Louis  Southwestern  Ry.  Co. 
V.  Jackson,  (Ark.  1910)  124  S.  W. 
241. 

Whether  a  business  increased  or 
decreased  upon  using  trading  stamps 
is  a  mere  statement  of  an  observed 
fact,  though  one  of  a  complex  or 
compounded  nature.  Gagnon  v.  Sperry 
&  Hutchinson  Co.,  206  Mass.  547,  92 
N.  E.  761   (1910). 

That  a  witness  "  complied  with  con- 
tract "  has  been  regarded  as  a  mere 
expression  of  fact.  J.  T.  Stark  Grain 
Co.  V.  Harry  Bros.  Co.,  (Tex.  Civ. 
App.  1909)   122  S.  W.  947. 

12.  St.  Louis  &  S.  F.  R.  Co.  v.  Sav- 
age, (Ala.  1909)  50  So.  113  (rate  of 
speed)  ;  Western  Ry.  of  Alabama  v. 
Cleghorn,  (Ala.  1905)  39  So.  133; 
Gress  Lumber  Co.  v.  Georgia  Pine 
Shingle  Co.,  120  Ga.  751,  48  S.  E.  115 
(1904)  (document  bore  on  its  face 
indications  of  being  genuine)  ;  See  v. 
Wabash  R.  Co.,  123  Iowa  443,  99  N. 
W.  106  (1904)  (what  a  wagon  wheel 
would  do)  ;  United  Press  r.  A.  S. 
Abell  Co.,  178  N.  Y.   578,   70  N.  E. 
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pression  upon  tlie  mind  of  an  observer  may  be  so  direct  and 
obvious  as  to  eliminate,  in  large  measure,  the  element  of  reason- 
ing. With  regard  to  the  phenomena  so  presented,  even  where 
numerous,  the  action  of  the  mind  may  be  practically  intuitive. 
Under  such  circumstances,  a  statement  of  the  conclusions  reached 
will  be  received  by  judicial  administration  as  a  fact.  It  may  be 
compounded,  indeed,  of  more  simple  components  but  it  continues 
to  be  still,  only  a  fact,  like  any  other.  Thus,  that  a  given  person 
operated  a  poolroom  ^  "  was  managing  a  place  "  ^  or  the  like  ^  is 
merely  a  syncopated  or  shorthand  method  of  summarizing  a  num- 
ber of  obvious  subsidiary  facts. 

Limitations  imposed  hy  administration  upon  the  receipt  of  all 
instances  of  the  secondary  evidence  of  reasoning  apply  also  in  this 
connection.  Where,  for  example,  for  any  reason,  the  element  of 
inference  assumes  considerable  proportions,*  the  judge  may  well 
exclude  the  evidence.  With  the  same  object  of  protecting  the 
function  of  the  jury,  should  the  statement  relate  to  the  existence 
of  a  fact  material  in  the  case,®  it  may  well  be  held  that  the  matter 
is  properly  one  for  the  consideration  of  that  branch  of  the  tribunal, 
unaffected  by  the  reasoning  of  witnesses.. 

Irrelevancy.  —  Should  the  compounded  act  of  conduct  offered 
in  evidence  be  an  irrelevant  one,®  the  ground  for  rejection  is 
self-evident. 

§  1842.  Negative    Inferences Of    this    instinctive    intuitive 

nature,  characteristic  of  a  mere  statement  of  fact,  may  be  those 
which  have  been  called  negative.^     Should  it  be  established  to  the 

1110    (1904);  Dubois  v.  Williamson,  App.    1908)    114   S.   W.    802    (doing 

87  N.  Y.  Suppl.  645,  93  App.  Div.  361  nothing). 

(1904);    Mardowitz   v.   Goldberg,   87  5.  Bettis  v.  State,    (Ala.  1909)    49 

N.  Y.  Suppl.  234    (1904).  So.  781   (attempted  to  carry  a,  threat 

§  1841a-l.  Bailey   v.    State,    (Ala.  into  execution) ;  People  v.  Baldocchi, 

1909)   49  So.  754.  (Cal.  App.  1909)   101  Pac.  28;  State 

2.  Green  v.  State,  56  Tex.  Cr.  R.  v.  Hamilton,  (La.  1909)  49  So.  1004 
191,  120  S.  W.  425   (1909).  (in  most  danger);   People  v.  Meert, 

3.  Duncan  v.  State,  (Ind.  1908)  86  157  Mich.  93,  121  N.  W.  318,  16  De- 
N.  E.  641  (I  heard  quarreling);  troit  Leg.  N.  263  (1909)  ("mad"). 
Crowell  V.  State,  56  Tex.  Cr.  R.  480,  6.  Knight  v.  State,  (Ala.  1909)  40 
120  S.  W.  897  (1909)  (showed  no  So.  764  (reasons  for  making  state- 
sorrow)  ;  Ernwine  v.  State,  (Tex.  Cr.  ments)  ;  State  v.  Churchill,  52  Wash. 
App.  1908)   114  S.  W.  796,  802   (try-  210,  100  Pac.  309   (1909). 

ing  to  hurt  any  one).  §  1842-1.  §§  1757,  1758. 

4.  Wiljiams    v.    State,     (Tex.    Cr. 
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satisfaction  of  the  presiding  judge,  either  by  direct  ^  or  circum- 
stantial^ evidence,  that  a  witness  had  such  opportunities  of  ob- 
servation that,  had  a  certain  fact  occurred,  he  could  not  have  failed 
to  observe  it,  the  person  in  question  may  be  permitted  to  state 
that  it  did  not  occur.*  Such  a  witness  may  be  permitted  to  testify, 
in  his  own  behalf,  as  to  the  probability®  that  a  given  scene  was 
presented  and  he  have  failed  to  see  it ;  ®  or  that  the  particular 
sound  should  have  been  made  and  he  not  have  heard  it.''  In  all 
these  cases  where  the  facts  attending  the  nonobservation  of  the 
witness  can  be  fully  and  adequately  placed  before  the  jury,  a  pre- 
siding judge  is  well  warranted  in  rejecting  the  inference.®     A 


2.  Com.  V.  Cooley,  6  Gray  (Mass.) 
350  (1856). 

3.  State  V.  Kidd,  89  Iowa  54,  56 
N.  W.  263   (1893). 

4.  Alabama.  —  Alabama  Security 
Co.  V.  Dewey,  (Ala.  1908)   47  So.  55. 

Georgia.  —  City  of  Cedartown  v. 
Brooks,  2  Ga.  App.  583,  59  S.  E.  836 
(1907)  (did  nothing  to  cause  mis- 
carriage). 

Illinois.  —  Maynard  v.  People,  135 
111.  416,  25  N.  E.  740  (1890). 

Iowa.  —  State  v.  Kidd,  89  Iowa  54, 
56  N.  W.  263  ( 1893 )  ;  State  v.  Dil- 
lon, 74  Iowa  653,  38  N.  W.  525 
(1888). 

Texas.  —  Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Davis,  (Tex.  Civ.  App. 
1909)  116  S.  W.  423  (Icnew  of  no 
other  cause  of  condition  except  in- 
jury). 

Vermont.  —  E.  T.  &  H.  K.  Ide  v. 
Boston  &  M.  R.  E.,  83  Vt.  66,  74  Atl. 
401  (1909)  (saw  nothing  but  engine 
to  set  fire ) . 

One  who  claims  to  have  done  worlc 
for  a  principal  under  the  direction  cf 
a  certain  person  acting  as  his  agent 
may  properly  testify,  referring  to  the 
latter,  "  no  work  was  ever  done  by  wi> 
under  instructions  from  anyone  else." 
Alabama  Security  Co.  v.  Dewy,  (Ala. 
1908)  47  So.  55. 

In  like  manner,  a  buyer  may  prop- 
erly assert  that  certain  goods  did  not 


come  up  to  contract  specifications. 
Eldorado  Jewelry  Co.  v.  Hitchcock  ft 
Camp,  130  Ga.  778,  61  S.  E.  855 
(1908). 

5.  Pittsburgh,  etc.,  R.  Co.  V.  Story, 
104  111.  App.  132  (1902). 

6.  Cochran  v.  Miller,  13  Iowa  123 
(1862)  (medicine  administered)  ; 
Territory  v.  Clayton,  8  Mont.  1,  19 
Pac.  293  (1888)  ;  State  v.  Avery,  44 
N.  H.  392  (1862). 

See  also  Wallace  v.  North  Alabama 
Traction  Co.,    (Ala.   1905)   40  So.  89. 

7.  Maynard  v.  People,  135  111.  416, 
25  N.  E.  740  (1890);  Chicago,  etc., 
R.    Co.   V.    Dillon,    24    111.   App.    203 

(1887)  iaffirmed,  123  111.  570,  15  N. 
E.   181,  5  Am.  St.  Rep.  559    (1888) 

(signal  given)  ;  Crane  V.  Michigan 
Cent.  R.  Co.,  107  Mich.  511,  65  N.  W. 
527  (1895)  (signals  given)  ;  Casey  r. 
New  York  Cent.,  etc.,  R.  Co.,  6  Abb. 
N.  'Cas.  (N.  Y.)  104  (1879)  (bell 
rung)  ;  Galveston,  etc.,  R.  Co.  v. 
Duelm,  (Tex.  Civ.  App.  1893)  23  S. 
W.  596  (1893)  (signal  given).  See 
also  §  1758. 

An  expert  railroad  man  may  tes- 
tify though,  largely  from  hearing, 
that  no  efforts  were  made  to  stop  a 
train.  St.  Louis,  I.  M.  &  S.  Ry.  Co. 
r.  Dysart,  89  Ark.  261,  116  S.  W.  224 
(1909). 

8.  Com.  V.  Cooley,  6  Gray  (Mass.) 
350   (1856). 
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rejection  of  this  nature  may  properly  take  place  either  in  civil " 
or  on  criminal  ^°  proceedings.  In  proportion  as  the  statement 
offered  involves  an  increased  use  of  the  element  of  reasoning  the 
greater  does  the  inertia  of  the  court  become.^^ 

§  1843.  Reasoned  Inferences The  problem  of  judicial  ad- 
ministration in  dealing  with  the  reasoning  of  witnesses  becomes 
greater  as  the  proportion  of  inference  is  increased.  In  such  a 
connection,  the  element  of  observation  is  present  and,  indeed, 
preponderates.  Leaving  the  purely  intuitive  inference  of  the 
apprehension  of  a  familiar  object,  the  next  step  in  the  scale  of  the 
involution  of  reasoning  is  what  we  have  designated  a  reasoned 
inference.  With  it,  however,  is  now  joined  a  larger  proportion 
of  inference.  This,  as  in  other  cases  involving  the  use  of  observa- 
tion, is  largely  constituent  rather  than  probative.     Reasoned  in- 


9.  East  Tennessee,  etc.,  E.  Co.  v. 
Watson,  90  Ala.  41,  7  South.  813 
(1889);  Marcott  v.  Marquette,  etc., 
R.  Co.,  49  Mich.  99,  13  N.  W.  374 
(1882)  (whether  a  locomotive  whistle 
could  have  been  blown  without  being 
heard). 

Should  the  proportion  of  pure  rea- 
soning be  high  in  the  negative  infer- 
ence as  compared  to  that  of  observa- 
tion, an  additional  administrative 
reason  is  furnished  for  rejecting  the 
evidence.  Thus,  a  steamboat  com- 
pany sued  for  the  loss  of  certain  bag- 
gage will  not  be  allowed  to  Introduce 
evidence  that  it  had  received  no  bag- 
gage except  as  shown  by  a  certain 
list  and  none  from  anybody  of  the 
plaintiff's  name.  Lunansky  v.  Ham- 
burg-American Packet  Co.,  94  N.  Y. 
Suppl.  557   (1905). 

In  like  manner,  it  has  been  held 
that  a  statement  by  a  witness  that 
no  contract  of  employment  existed  is 
objectionable  as  a  conclusion  of  the 
witness.  International  Harvester  Co. 
of  America  v.  Campbell,  (Tex.  Civ. 
App.  1906)   96  S.  W.  93. 

On  the  other  hand,  the  wiser  ad- 
ministrative   course   may    appear    to 


the  presiding  judge  to  be  that  of  re- 
ceiving the  negative  inference  though 
bulking  largely  in  the  element  of  rea- 
soning. 

A  labama.  —  United  Order  of  the 
Golden  Cross  v.  Hooser,  49  So.  354 
(1909)  (no  authority);  Smith  v. 
Birmingham  Ky.,  Light  &  Power  Co., 
41  So.  307  (1906)  (not  thrown  oflF  by 
a  jerk). 

Connecticut.  —  In  re  Nicholas,  78 
Conn.  429,  62  Atl.  610  (1905)  (ab- 
sence of  coercion  or  attempt  to  in- 
fluence ) . 

Georgia.  —  Chattahoochee  Valley 
Ry.  Co.  V.  Bass,  (App.  1911)  70  S.  E. 
683  ( never  consented ) . 

Illinois.  —  City  of  Chicago  v.  Mur- 
doch, 212  111.  9,  72  N.  E.  46  (1904) 
(made  no  objection). 

Iowa.  —  Eenshaw  v.  Dignan,  128 
Iowa  722,  105  N.  W.  209  (1905) 
( never  received  a  deed ) .  It  will  then 
be  left  open  to  the  adverse  party  to 
elicit  infirmative  considerations  upon 
cross-examination. 

10.  Boiling  V.  State,  54  Ark.  588,  16 
S..W.  658   (1891). 

11.  Tiller  V.  State,  96  Ga.  430,  23 
S.  E.  825   (1895). 
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fe-rences  are,  therefore,  a  rather  undefined  and  perhaps  undefin- 
able,  species  of  mental  act  in  which  the  proportion  of  inference  is 
low  as  compared  to  that  of  observation  and  which  stretches  from 
intuitive  inferences  on  tlie  one  hand  to  conclusions  ^  on  the  other. 
From  the  former,  it  is  distinguished  by  the  circumstance  that  the 
mental  action  is  no  longer  reflex,  automatic,  intuitive.  The  mental 
result  has  ceased  to  be  necessary  or  inevitable.  From  Conclusion, 
reasoned  inference  is  differentiated  by  the  extent  to  which  the 
observation  furnishes  specific  results  rather  than  a  composite 
blending  of  observations  on  other  occasions.  Thus,  a  witness  may 
go  beyond  the  intuitive  mental  reaction  implied  in  naming  an 
object  and  may  describe  its  form.^  He  may  give  its  color,*  fresh- 
ness,* location  ^  and  the  like.®  He  may,  in  like  manner,  state  the 
strength  "^  and  other  salient  qualities  of  the  material  objects  as 
these  are  presented  by  sense-perception.* 

Subjective  conditions.  —  For  similar  reasons,  a  witness  will  be 
permitted  to  report  to  the  tribunal  simple  inferences  as  to  the 
state  of  his  own  consciousness,  i.  e.,  as  to  subjective  conditions. 
Thus,  a  witness  may  declare  as  to  his  own  physical  health  ®  or 


§  1843-1.  §§  2291  et  seq. 

2.  Davis  V.  State,  126  Ala.  44,  28 
South.  617  (1899)  (tracks);  Moria- 
ette  V.  Canadian  Pac.  R.  Co.,  76  Vt. 
267,  56  Atl.  1102  (1904)  (two-throw 
railroad  switch). 

3.  Terry  v.  State,  118  Ala.  79,  23 
South.  776  (1897);  State  v.  Buchler, 
103  Mo.  203,  15  S.  W.  331  (1891). 

"A  witness  is  allowed  to  testify 
that  an  object  is  red  in  order  to  dis- 
tinguish it  from  other  colors.  This 
is  nothing  more  than  an  impression 
produced  upon  hia  mind  upon  exami- 
nation of  the  object,  but  he  testifies 
about  a  subject,  upon  which  common 
experience  and  knowledge  have  quali- 
fied him  to  speak;  what  facts  could 
he  state  that  would  give  the  idea  of 
red  as  the  color  of  the  object."  State 
V.  Buchler,  103  Mo.  203,  15  S.  W.  331 
(1891). 

4.  People  V.  Loui  Tung,  90  Oal. 
377,  27  Pac.  295  (1891)  (blood); 
Thomas  v.  State,  67  Ga.  460  (1881) 
(blood)  ;  Jackson  v.  U.  S.,  102  Fed. 


473,  42  C.  C.  A.  452   (1900)    (cart- 
ridges). 

5.  McDonald  v.  Wood,  118  Ala.  589, 
24  South.  86  (1898)  (city  bound- 
aries) ;  Carter  v.  Clark,  93  Me.  225, 
42  Atl.  398  (1898)  (that  a,  witness 
may  state  whether  certain  lines  will 
inclose  a  given  lot). 

6.  Carson  v.  State,  69  Ala.  235 
(1881)  (liquor  intoxicating)  ;  Merkle 
V.  State,  37  Ala.  139  (1861) ;  Currier 
V.  Boston,  etc.,  R.  Co.,  34  N.  H.  498 
(1857). 

7.  Gerbig  v.  New  York,  etc.,  R.  Co., 
27  N.  Y.  Suppl.  594  (1894). 

8.  Merkle  v.  State,  37  Ala.  139 
(1861)  (taste) ;  Marschall  v.  Laugh- 
ran,  47  111.  App.  29  (1892)    (smell). 

9.  California.  —  Roche  v.  Reding- 
ton,  125  Cal.  174,  57  Pac.  890 
(1899). 

louca.  —  Wray  v.  Warner,  111  Iowa 
64,  82  N.  W.  455  (1900)  (cured  of 
rupture) ;  Ferguson  v.  Davis  County, 
57  Iowa  601,  10  N.  W.  906  (1881) 
(broken  ribs). 
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mental  state.^*'    The  existence  of  a  relevant  state  of  mind  may  even 


Maryland.  —  Sellman  v.  Wheeler, 
95  Md.  751,  54  Atl.  512  (1902). 

Michigan.  —  Lindley  v.  Detroit, 
131  Mich.  8,  10,  90  N.  W.  665  (1902)  ; 
Holman  ».  Union  St.  R.  Co.,  114  Mien. 
208,  72  N.  W.  202  (1897)  (no  dis- 
placement of  womb). 

Missouri.  —  Dolan  v.  Moberly,  17 
Mo.  App.  436  (1885)  (displacement 
of  womb ) . 

New  York.  —  Cass  v.  Third  Ave.  R. 
Co.,  20  N.  Y.  App.  Div.  591,  47  N.  Y. 
Suppl.  356  (1897)  (impaired  ability 
to  work)  ;  Creed  v.  Hartman,  8  Bosw. 
123  (1861). 

Texas.  —  Atchison,  etc.,  R.  Co.  v. 
Click,  (Civ.  App.  1895)  32  S.  W. 
226. 

United  States.  —  Semet-Solway  Co. 
V.  Wilcox,  143  Fed.  839  (1906)  (up 
to  contract  requirements). 

"  I  attribute  the  headaches  to  the 
injury  in  my  back.  It  runs  right  up 
my  back  and  up  the  back  of  my 
head."  Lindley  v.  Detroit,  131  Mich. 
8,  10,  90  N.  W.  665  (1902). 

On  an  action  for  personal  injuries, 
it  is  not  objectionable  for  the  plain- 
tiff, in  answer  to  questions,  to  say 
that  before  he  was  hurt  he  could  take 
hold  and  push  any  ordinary  business, 
but  now  he  had  to  tell  others  to  go, 
that  he  could  not  stack  hay,  or  plow 
either  walking  or  riding,  that  he  wore 
out  and  got  tired.  Dean  v.  Wabash 
R.  Co.,   (Mo.  1910)   129  S.  W.  953. 

10.  Alahama.  —  Birmingham  R., 
etc.,  Co.  V.  Jackson,  136  Ala.  279,  34 
South.  994  (1902)  (not  aware);  Mo- 
bile Electric  Lighting  Co.  v.  Elder, 
115  Ala.  138,  21  South.  983  (1897) 
(dissatisfaction). 

Florida.  —  Lane  v.  State,  44  Fla. 
105,  32  South.  896    (1902)    (belief). 

Georgia.  —  Alexander  v.  State,  113 
Ga.  26,  44  S.  E.  851   (1903). 

Illinois.  —  Casey  v.  Chicago  City 
Ry.  Co.,  237  111.  140,  86  N.  E.  606 
(1908)    (modesty). 


Iowa.  —  Fitzgibbon  v.  Chicago,  etc., 
R.  Co.,  119  Iowa  261,  93  N.  W.  276 
(1903)  (belief);  Yeager  v.  Spirit 
Lake,  115  Iowa  593,  88  N.  W.  1095 
(1902)    (expectancy). 

Kentucky.  —  Starr  v.  Com.,  97  Ky. 
193,  30  S.  W.  397,  16  Ky.  L.  Rej?. 
843    (1895)    (belief). 

Maryland.  —  Archer  v.  State,  40 
Md.  33  (1876)  (expectation  and  the 
reasons  for  it). 

Missouri.  —  Rimel  v.  Hayes,  83  Mo. 
200  (1884);  Loewer  v.  Sedalia,  77 
Mo.  431  (1883);  Wheeler  v.  Chest- 
nut, 95  Mo.  App.  546,  69  S.  W,  621 
(1902)    (reliance). 

Nebraska.  —  Cressler  v.  Rees,  27 
Nebr.  515,  43  N.  W.  363,  20  Am.  St. 
Rep.  691   (1889). 

New  Hampshire.  —  Hale  v.  Taylor, 
45  N.  H.  405  (1864). 

New  York.  —  Bayliss  v.  Cockcroft, 
81  N.  Y.  363  (1880)  ;  Thorn  v.  Hel- 
mer,  4  Abb.  Dec.  408,  2  Keyes  27 
(1865)  ;  King  v.  Fitch,  2  Abb.  Dec. 
508,  1  Keyes  432  (1864);  People  V. 
Sully,  Sheld.  17  (1860)    (reliance). 

See  also  Ely  v.  Padden,  13  N.  Y.  St. 
53  (1887)    (belief). 

North  Carolina.  —  Autry  v.  Floyd, 
127  N.  C.  186,  37  S.  E.  208  (1900). 
(absence  of  malice). 

North  Dakota.  —  State  v.  Tough, 
12  N.  D.  425,  96  N.  W.  1025  (1903) 
(intent). 

Ohio.  —  Grever  v.  Taylor,  53  Ohio 
St.  621,  42  N.  E.  829  (1895)  (influ- 
enced ) . 

Pennsylvania.  —  Frame  v.  William 
Penn  Coal  Co.,  97  Pa.  St.  309  (1881). 

Rhode  Island.  —  Charbonnel  v.  Sea- 
bury,  23  R.  L  543,  51  Atl.  208  (1902) 
(reliance). 

Texas.  —  Dallas  Electric  Co.  v. 
Mitchell,  (Civ.  App.  1903)  76  S.  W. 
935  (belief) ;  Rice  v.  Melott,  (Civ. 
App.  1903)  74  S.  W.  935  (knowl- 
edge); Mayers  c. McNeese,  (Civ.  App. 
1902)   71  S.  W.  68   (intention);  Fox 
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be  a  proper  subject  for  cross-examination.^^  The  reasoned  in- 
ference as  to  the  existence  of  such  a  condition  has,  however,  been 
rejected  as  containing  too  large  an  element  of  inference.^^  For 
obvious  reasons,  a  person  has  been  excluded  when  offering  to  testify 
as  to  his  own  mental  unsoundness.-'*  A  witness  may  declare 
as  to  his  financial  condition,^*  a  fact  peculiarly  within  the  range 
of  his  individual  consciousness.     In  much  the  same  way,  one 


V.  Robbing,  (Civ.  App.  1902)  70  S. 
W.  597  (intention)  ;  International, 
etc.,  R.  Co.  V.  Newburn,  (Civ.  App. 
1900)  60  S.  W.  429  (thouglit  lie  had 
time)  ;  Harrison  v.  State,  (Cr.  App. 
1894)  25  S.  W.  284  (thought). 

Wisconsin.  —  Strasser  v.  Goldberg, 
120  Wis.  621,  98  N.  W.  554  (1904) 
(reliance)  ;  Yerkes  v.  Northern  Pac. 
E.  Co.,  112  Wis.  184,  88  N.  W.  33,  88 
Am.  St.  Rep.  961   (1901). 

United  States.  —  Rucker  v.  Boilers, 
80  Fed.  504,  25  C.  C.  A.  600  (1897) 
( intention ) . 

See  also  §  1741e. 

11.  Montgomery  v.  State,  (Tex. 
Cr.  App.  1903)  77  S.  W.  788  (knowl- 
edge). 

Irrelevancy  may  furnish  the  real 
ground  for  rejecting  evidence  of  a 
witness  as  to  mental  state. 

Alabama.  —  Laster  v.  Blaekwell, 
128  Ala.  143,  30  So.  663  (1901); 
Manchester  F.  Assur.  Co.  r.  Feibel- 
man,  118  Ala.  308,  23  South.  759 
(1898)  (whom  witness  thought  he 
was  dealing  with)  ;  Mobile  Furniture 
Com.  Co.  r.  Little,  108  Ala.  399,  19 
South.  443   (1896). 

District  of  Columbia.  —  Tubbins  v. 
District  of  Columbia,  21  App.  Cas. 
(D.  C.)  267  (1903)  (difficuliy  in  dis- 
tinguishing) . 

Georgia.  —  Carey  v.  Moore,  119  Ga. 
92,  45  S.  E.  998  (1903)  (intention 
with  which  an  action  was  done). 

Indiana.  —  Colborn  v.  Fry,  23  Ind. 
App.  485,  55  N.  E.  621   (1899). 

Iowa.  —  Corn  Exch.  Bank  v.  Schut- 
tleworth,  99  Iowa  536,  68  N.  W.  827 
(1896)     (whose   property   a    receiver 


"  considered "  that  a  certain  note 
was). 

Michigan.  —  Downing  v.  Buck,  98 
N.  W.  388  (1904)  (undisclosed  pur- 
pose) . 

Nebraska. —  Carr  v.  State,  23  Nebr. 
749,  37  N.  W.  630   (1888). 

New  York.  —  Boyd  v.  New  York 
Security,  etc.,  Co.,  176  N.  Y.  556,  618, 
68  N.  E.  1014  (1903)  (knowledge  of 
any  lien  given  to  anyone  on  a  par- 
ticular fund ) . 

Utah.  —  Jensen  v.  MeCormick,  26 
Utah  142,  72  Pac.  630  (1903);  State 
V.  Kilburn,  16  Utah  187,  52  Pac.  277 
(1898). 

Wisconsin.  —  Holtz  v.  State,  76 
Wis.  99,  44  N.  W.  1107   (1890). 

See  also  §  1741e. 

Character  evidence.  —  Proof  of  a 
mental  state  may  also  be  rejected  'f 
obnoxious  to  the  rule  preventing  proof 
of  evidence  of  character.  §§  3265  et 
seq.;  People  v.  Foglesong,  116  Mien. 
556,  74  N.  W.  730  (1898);  Bennett 
V.  State,  39  Tex.  Cr.  639,  48  S.  W. 
61  (1898)  (dangerous  man)  ;  Under- 
wood V.  State,  39  Tex.  Cr.  409,  46  S. 
W.  245  (1898);  State  v.  Porter,  16 
Utah  192,  52  Pac.  175  (1898)  ;  State 
i\  Kilburn,  16  Utah  187,  52  Pac.  277 
(1898)  ;  House  v.  House,  102  Va.  235, 
46  S.  E.  299  (1904). 

12.  Com.  V.  Daniels,  2  Pars.  Eq. 
Cas.   (Pa.)  332  (1847). 

13.  O'Connell  v.  Beecher,  21  N.  Y. 
App.  Div.  298,  47  N.  Y.  Suppl.  334 
(1897). 

14.  Chenault  v.  Walker,  14  Ala. 
151  (1848)  (what  a  person  is 
"worth"). 
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■who  is  in  pain  may  state  its  existence/^  without  special  adminis- 
trative justification.  He  may  properly  assert  the  symptoms  which 
his  injury  produces.^*  In  general,  an  ordinary  observer  may  state 
the  results  observed  by  him  in  his  own  person  flowing  from  certain 
injuries,  although  he  may  not  be  permitted  to  draw  an  inference 
where  special  knowledge  would  be  an  essential  element  for  a 
correct  conclusion.^''  For  much  the  same  reasons,  one  observing 
his  own  physical  condition  may  be  allowed  to  state,  largely  as  a 
fact,  the  result  upon  his  health  of  a  particular  cause.^*  He  may 
declare  whether  he  has  been  permanently  injured,^®  so  far  as  this  is 
a  matter  of  fact  and  does  not  rest  upon  an  inference  from  incon- 
clusive premises. 

§  1843a.  (Reasoned  Inferences);  Finanoial  Condition.  —  One 

who  has  had  reasonably  adequate  opportunities  for  observation 
may  be  allowed  to  state  the  inference  which  he  has  formed  from 
the  appearances  presented  by  a  given  individual  as  to  his  financial 
condition.^     He  may,  for  example,  say  that  the  one  in  question 


15.  North  Chicago  St.  E.  Co.  v. 
Cook,    145    111.    551,    33    N.    E.    95S 

(1893);  O'Brien  v.  Chicago,  etc.,  II. 
Co.,    89    Iowa    644,    57    N.    W.    425 

(1894);  Wright  V.  Ft.  Howard,  60 
Wis.  119,  18  N.  W.  750,  50  Am.  Rep. 
350  (1884). 

16.  Bloomington  v.  Schrock,  17  111. 
App.  40  (1885)    (labor  pains). 

Technical  inferences.  —  A  skilled 
observer  acting  in  his  peculiar  prov- 
ince may  state  his  own  symptoms. 
Chicago,  etc.,  R.  Co.  v.  Lambert,  119 
111.  255,  10  N.  B.  219  (1887)  (state- 
ment by  physician  that  he  is  para- 
lyzed). 

17.  Lombard,  etc.,  Pass.  R.  Co.  v. 
Christian,  124  Pa.  St.  114,  16  Atl. 
628    (1889)    (internal  injuries). 

18.  Monongahela  Water  Co.  t'. 
Stewartson,  96  Pa.  St.  436  (1880). 

19.  Price  v.  Charles  Warner  Co.,  1 
Pennew.  (Del.)  462,  42  Atl.  690 
(1899)  ;  Atlanta  St.  R.  Co.  v.  Walker, 
93  Ga.  462,  21  S.  E.  48  (1893)  ;  Bal- 
timore, etc..  Turnpike  Co.  v.  Casaell, 


66  Md.  419,  7  Atl.  805,  59  Am.  Rep. 
175  (1887)  ;  Pfau  v.  Alteria,  23  Misc. 
(N.  Y.)  693,  52  N.  Y.  Suppl.  88 
(1898). 

§  1843a-l.  Starr  v.  Stevenson,  91 
Iowa  684,  60  N.  W.  217  (1894); 
Iselin  V.  Peek,  2  Rob.  (N.  Y.)  629 
(1864);  Hard  v.  Brown,  18  Vt.  87 
(1846). 

Solvency  or  insolvency  is  a  subject 
for  opinion  evidence.  Cabaniss  v. 
State,   (Ga.  App.  1910)  68  S.  E.  849. 

A  question  asked  a  witness  as  to 
whether  a  third  person  had  reasonable 
foundation  for  supposing  that  he  was 
worth  a  stated  sum  is  objectionable 
as  calling  for  a.  conclusion.  Austrian 
V.  Laubheim,  (N.  J.  Sup.  1909)  73 
Atl.  226. 

Reputation.  —  Even  so  composite  a, 
declaration  of  opinion  regarding  finan- 
cial condition  as  is  furnished  by  the 
existence  of  a  reputation  may  be  rele- 
vant under  certain  circumstances. 
Beans  v.  Denny,  (Iowa  1908)  117  N. 
W.  1091. 
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appears  to  him  to  be  destitute,^  in  need  of  assistance'  or  insol- 
vent.* He  may,  on  the  other  hand,  say  of  a  given  individual  that 
the  latter  appears  to  him  to  be  solvent.^  He  may  even  be  per- 
mitted to  state  his  estimate  as  to  the  amount  of  income  enjoyed 
by  a  man  vyhom  he  mentions.^  The  personal  knowledge  of  the  v?it- 
ness  is  essential,  in  this  connection^  In  most  instances,  a  large 
element  of  inference  or  reasoning  is  implied  in  such  a  mental 
result  and  this  reasoned  inference  can  scarcely  be  distinguished, 
at  times,  from  the  conclusion  of  fact  upon  the  same  subject.* 
Theoretically,  however,  the  distinction  is  that  this  inference  con- 
sists entirely  of  reasoning  based  upon  specific  appearances.  The 
actual  financial  condition  is  reached,  so  far  as  arrived  at  at  all, 
by  means  of  a  conclusion.^  Even  a  skilled  bookkeeper  has  beeu 
refused  when  offering  to  testify  to  actual  insolvency.^" 

Preliminary  details.  —  To  find  a  prima  facie  case  of  qualifica- 
tion, the  judge  will  usually  require  that  the  observing  witness, 
before  stating  his  inference,  detail  such  of  the  constituting  phe- 
nomena as  permit  of  individual  statement.-'* 

§  1844.  (Reasoned  Inferences);  1/Eoral  Aspect  of  Phenomena. 

—  Applying  a  somewhat  different  standard,  a  witness  who  shall 
have  shown  qualities  fitting  him  to  do  so  may  state  the  moral  or 
sesthetic  aspect  of  phenomena  as  the  latter  affect  his  mind.     He 

2.  Autauga  County  v.  Davis,  32  5.  Watterson  v.  Fuellhart,  169  Pa. 
Ala.  703   (1858);  Bever  v.  Spangler,       St.  612,  32  Atl.  597   (1895). 

93  Iowa  576,  61  N.  W.  1072  (1895) ;  6.  State  v.  Cecil  County  Com'rs,  54 

Davis   V.   Davis,   20   Tex.   Civ.   App.  Md.  426    (1880)    (dentist). 

310,    49    S.    W.    726    (1899)     ("had  The  judgment  of  an  expert  will  not 

nothing").  be   received   upon   the   subject.      The 

3.  Sloan  v.  New  York  Cent.  R.  Co.,  inference  must  be  gained  entirely 
45  N.  Y.  125  (1871).  from     observation.      State    v.     Cecil 

4.  Alaiama.  —  Eoyall  v.  McKenzie,  County  Com'rs,  54  Md.  426   (1880). 
25  Ala.  363   (1854).  7.  Stix   v.    Keith,   85   Ala.   465,    5 

Georgia.  —  Eiggins  v.  Brown,   12  South.  184   (1888);  Iselin  r.  Peck,  2 

Ga.    271     (1852);    Crawford    v.    An-  Rob.   (N.  Y.)   629   (1864). 

drews,  6  Ga.  244  (1849).  8.  §  2304. 

New  Jersey.  —  Brundred  v.  Pater-  9.  Massey  v.  Walker,   10  Ala.  288 

son    Mach.    Co.,    4    N.    J.    Eq.    294  (1846). 

(1843).  10.  Persse,   etc..    Paper    Works    v. 

New  York.  — Thompson  v.  Hall,  45  Willett,  1  Rob.  (N.  Y.)   131   (1863). 

Barb.  214  (1866).  11.  Brundred    v.    Paterson    Mach. 

Vermont.  —  Richardson  v.  Hitch-  Co.,  4  N.  J.  Eq.  294  (1843). 
cock.  28  Vt.  757   (1856)  ;  Sherman  i; 
Blodgett,  28  Vt.  149  (1855). 
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may  declare  whether  a  certain  appearance  observed  by  him  is  pleas- 
ing,^ goodlooking,  or  the  reverse.  In  what  way,  however,  these 
phenomena  may  affect  the  more  distinctly  moral  sense  may  not 
be  asserted  by  an  ordinary  observer.^ 

§  1845.  Conditions  of  Admissibility  of  Inferences  from  Observa- 
tion. —  As  has  been  more  fully  seen  in  another  place,^  the  ground 
for  receiving  evidence  of  inference  is  that  the  proponent  should  be 
able  to  show  that  his  paramount  right  to  prove  the  res  gestce  of  his 
case  involves  the  necessity  of  using  it. 

In  other  words,  he  must  exhibit  a  necessity  commensurate  with 
the  inertia  of  the  court  against  receiving  such  testimony,  one 
sufficient  to  overcome  it. 

In  case  of  the  intuitive  inference,  the  obvious  administrative 
reason  for  receiving  the  element  of  deduction  involved  is  that,  as 
the  entire  elimination  of  inference  is  impossible,^  observed  facts 
can  be  stated  in  no  other  way.  Such  a  tender  invites  no  scrutiny. 
Where,  however,  a  reasoned  inference  is  presented  the  inertia  of 
the  court  grows  great  with  the  involution  of  reasoning.  In  offer- 
ing grounds  for  the  admissibility  of  the  mental  result  the  pro- 
ponent may  show  that  the  jury  cannot  coordinate  the  observed 
phenomena  because  either  (1)  they  cannot  form  a  suitable  major 

§  1844-1.  Alabama.  —  East    Ten-  etc.,  Ins.  Co.,  84  Mich.  12,  47  N.  W. 

nessee,  etc.,  R.  Co.  v.  Watson,  90  Ala.  568    (1890)  ;   Fraser  v.  Jennison,  42 

41,  7  South.  813  (1889)   (gracefulness  Mich.  206,  3  N.  W.  882   (1879)    (ec- 

of  movement) .  centric) . 

California.  —  People   V.    Monteith,  Minnesota.  —  McKillop  v.  Duluth 

73  Cal.  7,  14  Pac.  373   (1887).  St.  E.  Co.,  53  Minn.  532,  55  N.  Wf 

Georgia.  —  Pierce  v.  State,  53  Ga.  739   (1893). 

365   (1874)  ;  Choice  v.  State,  31  Ga.  Islew  Hampshire.  —  State  v.  Pike, 

424   (1860).  49  N.  H.  399,  6  Am.  Eep.  533  (1870). 

Illinois.  —  Aurora  v.  Hillman,  90  'New  Jersey.  —  Castner  v.  Sliker,  33 

111.  61   (1878)  ;  Parker  v.  Parker,  52  N.  J.  L.  95  (1868). 

111.  App.   333    ( 1893 ) .  New  York.  —  Felaka  v.  New  York 

loioa.  —  Childs    v.    Muckler,     105  Cent.,  etc.,  R.  Co.,  152  N.  Y.  339,  46 

Iowa    279,    75    N.    W.    100    (1898);  N.  E.  613   (1897)  ;  People  ?;.  Packen- 

Bever  v.  Spangler,  93  Iowa  576,  61  N.  ham,   115  N.  Y.  200,  21  N.  E.   1035 

W.   1072    (1895);   State  v.  Huxford,  (1889);    People  v.   Eastwood,   14  N. 

47  Iowa  16  (1877).  Y.  562   (1856). 

Maine.  —  Stacey  v.  Portland  Pub.  2.  People  v.  Muller,  96  N.  Y.  408, 

Co.,  68  Me.  279  (1878).  48   Am.    Rep.    635    (1884)     (obscene 

Massachusetts.  —  Gahagan  v.  Bos-  photograph), 

ton,  etc.,  R.  Co.,  1  Allen  187,  79  Am.  §  1845-1.  §§  1798  et  seq. 

Dec.  724  (1861).  2.  §  1801. 

Michigan.  —  Cook  v.  Standard  L., 

Vol.  Ill  — 15Y 
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premise  for  an  act  of  sound  reasoning;  or,    (2)   they  will  not 
correctly  understand  the  true  minor  one. 

(1)  The  difficulty  or  impossibility  of  assimiing  that  the  jury 
will  be  able  to  construct,  without  assistance,  a  satisfactory  major 
premise  will  be  more  conveniently  considered  in  connection  with 
the  observation  of  skilled  witnesses.®  This  necessity  for  the  rea- 
soning of  witnesses  which  is  based  upon  the  insufficiency  of  the 
jury  to  form  a  satisfactory  major  premise,  arises,  as  a  rule,  where 
the  matter  is  no  longer  one  of  common  knowledge  *  but  is  of  a 
technical  nature,  i.  e.,  is  related  to  a  topic  of  special  knowledge.'* 
In  dealing  with  the  inferences  of  an  ordinary  observer,  the  prin- 
cipal impairment  of  the  jury's  forensic  sufficiency  is  found,  how- 
ever, in  its  inability  to  grasp  the  true  minor  premise. 

(2)  In  connection  with  the  anticipated  failure  of  the  jury  to 
understand  the  minor  premise  correctly,  the  fact  introduced  into 
evidence,  it  is  to  be  observed  that  the  difficulty  of  remembering 
the  details  of  an  extended  series  of  observations  may  be  in  itself 
portentious.®     The  more  usual  obstacle  to  gaining  a  correct  con- 


3.  §§  1947  et  seq. 

4.  §§  691  et  seq. 

5.  §§  870  et  seq. 

See  also  Electric  Plaster  Co.  v. 
Blue  Rapids  City  Tp.,  (Kan.  1908) 
96  Pae.  68. 

6.  De  Witt  V.  Barly,  9  N.  Y.  371 
(1853). 

Witness  and  jury.  —  The  difficulty 
in  the  way  of  an  effective  presenta- 
tion and  complete  understanding  of 
observed  phenomena  which  is  caused 
by  defects  in  memory  is  partly  due 
to  the  witness  and  partly  to  the 
jurors  themselves.  On  his  side,  the 
witness  is  both  unable  to  give  equally 
vivid  attention  to  all  which  he  per- 
ceives and  to  remember  the  whole  of 
the  comparatively  small  portion  of 
that  to  which  he  is  able  to  devote  a 
concentrated  attention.  Atwood  v. 
Atwood,  (Conn.  1911)  79  Atl.  59 
(mental  phenomena).  In  many  cases, 
he  could  not  eflfectively  state  all  the 
observed  phenomena  if  he  were  able 
to  remember  them.  But,  as  a  mat- 
ter of  fact,  he  is  not.  That  which  is 
most  apt  to  linger  longest  and  abide 


most  clearly  with  the  witness,  often 
against  a  very  indistinct  background, 
is  the  impression  which  has  been  pro- 
duced on  his  mind. 

In  their  turn,  the  jury  though  deal- 
ing with  facts  of  immediate  presen- 
tation will  find  their  minds  oppressed 
and  overloaded  for  eflfective  work 
should  they  be  given  many  of  the  con- 
stituent details  which  the  observer 
is  still  able  to  remember.  The  short- 
hand, symbolical  character  of  lan- 
guage will  not  readily  be  overlooked 
by  judicial  administration.  Each 
term  employed  is  apt  to  arouse  a 
somewhat  different  concept  in  each 
mind,  as  the  details  are  filled  in  from 
personal  experience.  For  this  reason, 
as  well  as  on  account  of  the  fickle 
tenure  of  memory  there  is  an  admin- 
istrative advantage  if  the  terms,  and 
the  resultant  concepts  are  few.  Thus, 
the  statement  of  the  mental  impres- 
sion, a  single  fact,  may  often  facili- 
tate the  work  not  only  of  the  witness 
but  of  the  jury. 

It  may,  therefore,  be  sound  admin- 
istration to  accept  the  complex  fact 
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ception  of  the  actual  observation  of  a  witness  lies  in  the  inability 
of  language  to  convey  to  the  mind  of  the  hearer  the  numerous 
interblending  impressions  which  the  mind  of  an  observer  accepts 
at  a  glance.''  When  these  are  so  many  ®  mutually  interacting  or 
evasive®  as  to  prevent  effective  individual  statement  of  the  pri- 
mary phenomena,  the  observer  will  usually  be  permitted  to  state 
them  in  the  secondary  form  of  the  effect  which  they  have  produced 
in  his  mind.^" 


stated  by  an  observer  rather  than 
the  numerous  component  phenomena 
•where  diversity  of  mental  result 
seems  a  natural  consequence.  Liles  v. 
State,  (Tex.  Civ.App.  1911)  135  S.  W. 
1177    (tracks,  condition  of  ground). 

7.  §  1815. 

Even  nonexpert  witnesses  are  per- 
mitted to  state  their  conclusions  of 
fact  as  facts  where  the  basic  constitu- 
ents are  of  such  a  nature  that  they 
cannot  be  reproduced  so  as  to  present 
to  the  jury  the  picture  impressed  on 
the  mind  of  the  witness.  The  im- 
pression or  conclusion  thus  becomes 
an  evidentiary  fact,  and  may  be 
given  to  the  jury  because  of  this  im- 
possibility of  bringing  to  them  all  of 
the  facts  that  combine  to  create  it. 
Kirehof  v.  United  Rys  Co.  of  St. 
Louis,  (Mo.  App.  1911)  135  S.  W. 
98. 

8.  Alabama.  —  Mayberry  v.  State, 
107  Ala.  64,  18  South.  219  (1894) 
(looked  like  a  pistol). 

Colorado.  —  Denver,  etc.,  R.  Co.  v. 
Pulaski  Irrigating  Ditch  Co.,  19  Colo. 
367,  35  Pac.  910   (1894). 

Connecticut.  —  Sydleman  v.  Beek- 
with,  43  Conn.  9  (1875)  ;  Clinton  v. 
Howard,  42  Conn.  294,  308  (1875); 
Porter  v.  Pequonnoc  Mfg.  Co.,  17 
Conn.  249  ( 1845 )  ;  Morse  v.  State,  6 
Conn.  9   (1825). 

Illinois.  —  Salem  v.  Webster,  95 
111.  App.  120  (1900)  ;  Carter  v.  Car- 
ter, 37  111.  App.  219  (1889)  [afflrmed 
152  111.  434,  28  N.  E.  948,  38  N.  E. 
669  (1894)];  Charter  v.  Graham,  56 
111.  19   (1870). 


Indiana.  —  Sievers  v.  Peters  Box, 
etc.,  Co.,  151  Ind.  642,  50  N.  E.  877, 
52  N.  E.  399   (1898). 

Iowa.  —  Pelamourges  v.  Clark,  9 
Iowa  1   (1859). 

Kansas.  —  Atchison,  etc.,  R.  Co.  v. 
Miller,  39  Kan.  419,  18  Pac.  486 
(1888)  ;  Parsons  v.  Lindsay,  26  Kan. 
426  (1881)  ;  State  v.  Folwell,  14  Kan. 
105  (1874). 

Louisiana.  —  Baillie  v.  Toronto 
Western  Assur.  Co.,  49  La.  Ann.  658, 
21  South.  736   (1897). 

Massachusetts.  —  Com.  v.  Kennedy, 
170  Mass.  18,  48  N.  E.  770  (1897) 
(sales  not  common)  ;  Com.  v.  Sturti- 
vant,  117  Mass.  122,  19  Am.  Rep.  401 
(1875). 

North  Carolina.  —  Britt  v.  Caro- 
lina Northern  R.  Co.,  61  S.  E.  601 
(1908). 

South  Carolina.  —  Jones  v.  Fuller, 
19  S.  C.  66,  45  Am.  Rep.  761   (1882). 

Texas.  —  McCabe  v.  San  Antonio 
Traction  Co.,  (Civ.  App.  1905)  88  S. 
W.  387. 

"  The  fright  is  the  result  of  a  com- 
bination of  form,  color  and  relative 
position,  which  would  elude  the  eflFovt 
of  any  witness  clearly  and  fully  to 
describe."  Clinton  v.  Howard,  42 
Conn.   294,  308    (1875). 

9.  Holland  v.  Zollner,  102  Cal.  633. 
36  Pac.  930,  37  Pac.  231    (1894). 

10.  California.  —  Holland  v.  Zoll- 
ner, 102  Cal.  633,  36  Pac.  930,  37  Pac. 
231    (1894). 

Connecticut.  —  Clinton  v.  Howard, 
42  Conn.  294  (1875)  (stone  pile  lia- 
ble to  frighten  horses). 
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E  converso,  wliere  the  constituting  phenomena  on  which  the  pro- 
posed inference  is  based  can  be  placed  before  the  jury  with  satis- 
factory clearness  and  completeness  **  and  coordinated  by  them  into 


Illinois.  —  Carter  v.  Carter,  152 
III.  434,  28  N.  E.  948,  38  N.  E.  669 
(1894). 

loxca.  —  Lacy  v.  Kossuth  County, 
106  Iowa  16,  75  N.  W.  689  (1898) 
(financial  condition) ;  State  v.  Brown, 
86  Iowa  121,  53  N.  W.  92  (1892) 
(kept  company). 

Kansas.  —  State  v.  Polwell,  14  Kan. 
105,  110   (1874). 

Massachusetts.  —  Com.  v.  Sturti- 
Tant,  117  Mass.  122,  19  Am.  Rep.  401 
(1875). 

Bee  also  Com.  '17.  Mullen,  150  Mass. 
394,  23  N.  E.  51   (1890)    (lying). 

Michigan.  —  Prentis  v.  Bates,  93 
Mich.  234,  53  N.  W.  153,  17  L.  R.  A. 
494   (1892). 

Minnesota.  —  Yanish  v.  Tarbox,  57 
Minn.  246,  59  N.  W.  300  (1894)  (cor- 
respondence of  flat  to  premises). 

Missouri.  —  Eyerman  v.  Sheehan, 
62  Mo.  221  (1873). 

Nebraska.  —  Russell  v.  State,  66 
Nebr.  497,  92  N.  W.  751  (1902). 

New  York.  —  De  Witt  v.  Barly,  17 
N.  Y.  340  (1858);  People  v.  East- 
wood, 14  N.  Y.  562  (1856);  Dewitt 
V.  Barley,  9  N.  Y.  371,  390  (1853). 

North  Carolina.  —  Clary  v.  Clary, 
24  N.  C.  78  (1841). 

Ohio.  —  Cleveland,  etc.,  R.  Co.  v. 
UUom,  20  Ohio  Cir.  Ct.  512,  11  Ohio 
CJr.  Dec.  321    (1898). 

Pennsylvania.  —  Beardslee  v.  Co- 
lumbia Tp.,  5  Lack.  Leg.  N.  290 
(1895)    (road  dangerous). 

Texas.  —  Barrett  v.  Eastham,  28 
Tex.  Civ.  App.  189,  67  S.  W.  198 
(1902)  (returned  loan  paid  for  piece 
of  land)  ;  Galveston,  etc.,  R.  Co.  v. 
Brown,  (Tex.  Civ.  App.  1900)  59  S. 
W.  930  (holding  that  a  conductor 
might  testify  that  he  "  had  control  " 
of  a  train)  ;  San  Antonio,  etc.,  E.  Co. 
V.  Lynch,  (Tex.  Civ.  App.  1897)  40 
S.  W.  631;   Texas-Mexican  R.  Co.  v. 


King,  14  Tex.  Civ.  App.  290,  37  S. 
W.  34  (1896). 

Vermont.  —  Bates  v.  Sharon,  45 
Vt.  474  (1873);  Cavendish  v.  Troy, 
41  Vt.  99   (1868). 

United  States.  —  Baltimore,  etc.,  R. 
Co.  V.  Rambo,  69  Fed.  76,  8  C.  C.  A. 
6   (1893). 

"  Duration,  distance,  dimension, 
velocity,  etc.,  are  often  to  be  proved 
only  by  the  opinion  of  witnesses,  de- 
pending, as  they  do,  on  many  minute 
circumstances  which  cannot  fully  be 
detailed  by  witnesses."  State  v.  Fol- 
well,  14  Kan.  105,   110   (1874). 

"It  would  be  a  hopeless  task  for 
the  most  gifted  person,  to  clothe  in 
language  all  the  minute  particulars, 
with  their  necessary  accompaniments 
and  qualifications,  which  have  led  to 
the  conclusion  which  he  has  formed."' 
Dewitt  V.  Barley,  9  N.  Y.  371,  390 
(1853)  ;  People  v.  Greenfield,  23  Hun 
(N.  Y.)   454   (1881). 

11.  Alabama.  —  Parker  v.  Mise,  27 
Ala.  480,  62  Am.  Dec.  776  (1855); 
Hatchett  v.  Gibson,  13  Ala.  587 
(1848). 

Arkansas.  —  Little  Rock  Traction, 
etc.,  Co.  t'.  Nelson,  66  Ark.  494,  52 
S.  W.  7  (1899). 

Georgia.  —  Brush  Electric  Light, 
etc.,  Co.  V.  Wells,  103  Ga.  512,  30  S. 
E.  533   (1898). 

Illinois.  —  West  Chicago  St.  E.  Co 
V.  Fishman,  169  111.  196,  48  X.  E, 
447  (1897)  ;  Pulver  r.  Rochester  (Jer 
man  Ins.  Co.,  35  111.  App.  24  (1889) 

Indiana.  —  Sievers  r.  Peters  Box 
etc.,  Co.,  151  Ind.  642,  50  N.  e.  877 
52  N.  E.  399  (1898)  ;  Carthage  Turn 
pike  Co.  r.  Andrews,  102  Ind.  138,  1 
N.  E.  364,  52  Am.  Rep.  653  (1885)  ; 
Elkhart,  etc..  R.  Co,  r.  Waldorf,  17 
Ind.  App.  20,  46  N.  E,  88   (\896). 

Iowa.  —  Parkhurst  r.  Masteller,  57 
Iowa  474,  10  N.  W.  864  (1881). 
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a  reasonable  result/^  no  administrative  ground  is  furnished  for 
receiving  the  mental  act  of  the  witness.^*  Accordingly,  it  is 
rejected. 

Preliminary  detail  of  facts,  —  It  will  usually  be  required,  for 


Kansas.  —  Atchison,  etc.,  R.  Co.  v. 
Mason,  4  Kan.  App.  391,  46  Pac.  31 
(1896). 

Maryland.  —  Tucker  v.  State,  89 
Md.  471,  43  Atl.  778,  44  Atl.  1004,  46 
L.  R.  A.  181  (1899)  (life  endan- 
gered) ;  Baltimore,  etc.,  Turnpike 
Road  V.  Leonhardt,  66  Md.  70,  5  Atl. 
346    (1886). 

Massachusetts.  —  Parker  v.  Boston, 
etc.,  Steamboat  Co.,  109  Mass.  449 
(1872). 

Michigan.  —  Collcr  v.  Porter,  88 
Mich.  549,  50  N.  W.  658  (1891). 

Mississippi.  —  Louisville,  etc.,  R. 
Co.  V.  Natchez,  67  Miss.  399,  7  South. 
350   (1889). 

Missouri.  —  Madden  v.  Missouri 
Pac.  R.  Co.,  50  Mo.  App.  666 
(1892). 

New  York.  —  Van  Wycklen  r. 
Brooklyn,  118  N.  Y.  424,  24  N.  E. 
179  (1890);  Voisin  v.  Commercial 
Mut.  Ins.  Co.,  62  Hun  4,  16  N.  Y,: 
Suppl.  410  (1891). 

Oregon.  —  State  v.  Barrett,  33 
Oreg.  194,  54  Pac.  807    (1898). 

Pennsylvania.  —  Musick  v.  Latrohe, 
184  Pa.  St.  375,  39  Atl.  226  (1898)  ; 
Auherle  v.  McKeesport,  179  Pa.  St. 
321,  36  Atl.  212  (1897);  Cookson  v. 
Pittsburg,  etc.,  R.  Co.,  179  Pa.  St. 
184,  36  Atl.  194  (1897)  ;  Graham  v. 
Pennsylvania  Co.,  139  Pa.  St.  149,  21 
Atl.  151,  12  L.  R.  A.  293  (1891) 
(railroad  platform). 

Texas.  —  Robinson  v.  State,  (Cr. 
App.  1900)  57  S.  W.  811. 

United  States.  —  Manufacturers' 
Ace.  Indemnity  Co.  v.  Dorgan,  58  Fed. 
945,  7  C.  C.  A.  581,  22  L.  R.  A.  620 
(1893). 

12.  Georgia.  —  Parker  v.  Cham- 
bers, 24  Ga.  518   (1858). 

Illinois.  —  North  Kankakee  St.  R. 


Co.  V.  Blatchford,  81  111.  App.  609 
(1898). 

Kansas.  —  Parsons  v.  Lindsay,  26 
Kan.  426  (1881). 

Maryland.  —  Baltimore,  etc.,  Turn- 
pike Road  V.  Leonhardt,  66  Md.  70,  5 
Atl.  346   (1886). 

Massachusetts.  —  New  England 
Glass  Co.  V.  Lovell,  7  Cush.  319 
(1851). 

Michigan.  —  Ireland  v.  Cincinnati, 
etc.,  R.  Co.,  79  Mich.  163,  44  N.  W. 
426    (1890). 

Oregon.  —  State  v.  Mims,  36  Oreg. 
315,  61  Pac.  888  (1900)  (advantage 
in  flight). 

South  Carolina.  —  State  v.  Taylor, 
57  S.  C.  483,  35  S.  E.  729,  76  Am.  St. 
Rep.  575  (1899)    (ability  to  hear). 

Vermont.  —  Clifford  v.  Richardson, 
18  Vt.  620  (1846). 

13.  Technical  inferences.  —  Though 
the  subject  matter  covered  by  an  ob- 
servation is  one  of  special  knowledge, 
it  has  been  held  that,  even  here,  th.^ 
observer  will  not  be  allowed  to  state 
his  inference  should  it  appear  to  the 
judge  that  the  facts  observed  by  the 
witness,  precisely  as  he  perceived 
them,  can  be  placed  before  the  jury. 
Koecis  V.  State,  56  N.  J.  L.  44,  27 
Atl.  800  (1893)  ;  Lund  v.  Masonic  L. 
Assoc,  81  Hun  (N.  Y.)  287,  30  N.  Y. 
Suppl.  775  (1894)  ;  Pennsylvania  Co. 
V.  Conlan,  101  111.  93  (1881)  (switch- 
men). 

It  would  seem,  however,  to  be  sound 
administration  that  if  the  jury  could 
not  properly  arrange  detailed  phe- 
nomena into  a  satisfactory  act  of 
judgment,  no  advantage  was  to  be 
derived  from  submitting  the  obser- 
vations to  them.  Virginia-Carolina 
Chemical  Co.  v.  Kirven,  57  S.  C.  445, 
35  S.  E.  745  (1900). 
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reasons  elsewhere  stated,^*  that  the  witness  whose  inference  from 
observation  is  to  be  received  should  precede  ^®  or  accompany  ^° 


14.  §  1813. 

15.  State  V.  Knight,  43  Me.  11 
(1857)  ;  Baltimore,  etc.,  Co.  v.  Caa- 
sell,  66  Md.  419,  7  Atl.  805,  59  Am. 
Eep.  175  (1887)  ;  Com.  v.  Sturtivant, 
117  Mass.  122,  19  Am.  Rep.  401 
(1875)  ;  People  v.  Greenfield,  23  Hun 
(N.  Y.)   454   (1881). 

16.  Alabama.  —  Birmingham  R., 
etc.,  Co.  V.  Baylor,  101  Ala.  488,  13 
South.  793  (1893)  ;  Shook  v.  Pate,  50 
Ala.  91  (1873)  (correctness  of  sur- 
vey) ;  Stubbs  V.  Houston,  33  Ala.  555 
(1859);  Powell  v.  State,  25  Ala.  21 
(1854)  ;  Andrews  v.  Jones,  10  Ala. 
460   (1846). 

California.  —  Healy  v.  Visalia,  etc., 
E.  Co.,  101  Cal.  585,  36  Pac.  125 
(1894). 

Connecticut.  —  Clinton  v.  Howard, 
42  Conn.  294  (1875);  Porter  v.  Pe- 
quonnoc  Mfg.  Co.,  17  Conn.  249 
(1845). 

Georgia.  —  Atlanta  Consol.  St.  R. 
Co,  V.  Bagwell,  107  Ga.  157,  33  S.  E. 
191  (1899)  ;  Augusta,  etc.,  R.  Co.  v. 
Dorsey,  68  Ga.  228  (1881);  Ford  v. 
Kennedy,  64  Ga.  537  (1880);  Berry 
17.  State,  10  Ga.  511   (1851). 

Indiana.  —  Carthage  Turnpike  Co. 
V.  Andrews,  102  Ind.  138,  I  N.  E.  364, 
52  Am.  Rep.  653  (1885)  ;  Colee  v. 
State,  75  Ind.  511  (1881);  Leach  v. 
Prebster,  39  Ind.  492   (1872). 

Iowa.  —  State  v.  Felter,  25  Iowa 
67    (1868). 

Kansas.  —  U.  S.  Express  Co.  v.  An- 
thony, 5  Kan.  490  (1870). 

Kentucky.  —  N.  N.  &  M.  V.  Co.  v. 
Wilson,  16  Ky.  L.  Rep.  262   (1894). 

Mississippi.  —  Torrance  v.  Hurst, 
Walk.  403   (1831). 

Nehraska.  —  Schlencker  v.  State,  9 
Nebr.  241,  1  N.  W.  857  (1879). 

Nev}  York.  —  Hardenburgh  v.  Cook- 
roft,  5  Daly  79  (1874). 

Pennsylvania.  —  Eo!  p.  Springer,  4 
Pa.  L.  J.  Rep.  188  (1847). 


South  Carolina.  —  Hicks  v.  South- 
ern R.  Co.,  63  S.  C.  559,  41  S.  E.  753 
(1901)  ;  Bridger  v.  Asheville,  etc.,  R. 
Co.,  25  S.  C.  24   (1885). 

Texas.  —  San  Antonio,  etc.,  R.  Co. 
V.  Parr,  (Civ.  App.  1894)  26  S.  W. 
861. 

Vermont.  —  Morse  v.  Crawford,  17 
Vt.  499,  44  Am.  Dec.  349  (1845). 

"  The  admissibility  of  the  evidence 
rests  upon  three  necessary  conditions : 
"  1.  That   the   witness   detail   to   the 
jury,  so  far  as  he  is  able,  the  facts 
and  circumstances  upon  which  his 
opinion  is  based,  in  order  that  the 
jury  may  have  some  basis  by  which 
to  judge  of  the  value  of  the  opinion. 
"2.  That  the  subject-matter  to  which 
the  testimony  relates  cannot  be  re- 
produced and  described  to  the  jury 
precisely  as  it  appeared  to  the  wit- 
ness at  the  time. 
"  And  3.  That  the  facts  upon  which 
the  witness   is   called  upon  to   ex- 
press his  opinion  are  such  as  men 
in  general  are  capable  of  compre- 
hending and  understanding. 
"  When  these  conditions  have  been 
complied  with  or  fulfilled  in  a  given 
case,  the  court  must  then  pass  upon 
the  question  whether  the  witness  had 
the    opportunity    and    means    of    in- 
quiry,  and  was   careful   and   intelli- 
gent in  his  observation  and  examina- 
tion. 

"  It  is  not  the  mere  qualification  of 
the  witness,  but  the  extent  and  thor- 
oughness of  his  examination,  the  spe- 
cific facts  to  which  the  inquiry  re 
lates  and  the  general  character  of 
those  facts,  as  aflFording  to  one,  hav- 
ing his  opportunity  to  judge,  the 
requisite  means  to  form  an  opinion." 
People  V.  Hopt,  4  Utah  247,  253,  9 
Pac.  407   (1886). 

Previous  experience  the  witness  is 
not  permitted  to  state  as  among  the 
constituting  facts  which  he  purports 
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his  testimony  as  to  mental  result  with  the  detail  of  such  of  the 
constituent  particulars  observed  by  him  as  admit  of  effective  in- 
dividual statement.  To  call  upon  a  witness  for  these  constituting 
facts  at  the  stage  of  cross-examination  is  permissible  and,  at  times, 
equally  effective.-'^  Should  the  observer  be  unable  to  state  facts 
sufficient  to  cause  the  court  to  feel  that  the  jury  may  reasonably 
be  aided  by  the  inference  of  the  witness,  his  mental  act  may  be 
rejected.^* 

Several  excellent  administrative  results  may  accrue  to  the  cause 
of  justice  from  requiring  the  submission  to  the  jury  of  this  detail 
of  alleged  supporting  facts.  It  tests  and,  if  successfully  done, 
demonstrates  the  adequacy  of  knowledge  possessed  by  the  witness. 
It  exhibits  his  powers  and  opportunities  of  observation.^®  The 
jury  are  enabled  to  judge  somewhat  of  the  mental  powers  of  the 
witness  and  his  readiness  in  making  them  available  by  considering 
the  reasonableness  of  the  result  which  he  reaches  on  the  basis  of 
the  facts  which  he  states.^"  Above  all,  it  places  it  in  the  power  of 
the  tribunal  to  separate,  at  least  to  a  certain  extent,  the  element  of 
inference  from  that  of  observation.  So  considered,  it  has  some- 
what the  same  useful  relation  to  the  inference  of  the  observer  that 
the  hypothetical  question,  in  its  detail  of  assumed  facts,^^  bears 
to  the  judgment  of  the  expert.^^ 

to  detail.     It  cannot,  however,  well  18.  People  v.  Smith,  172  N.  Y.  210, 

fail  to  exert  a  strong  influence  upon  64  N.  E.  814    (1902)  ;  Pioneer  Sav., 

the  act  of  reasoning  itself.    State  v.  etc.,  Co.  v.  Peck,  20  Tex.  Civ.  App. 

Stickley,  41  Iowa  232   (1875).  Ill,  49  S.  W.  160  (1898). 

17.  Steiner  v.  Tranum,  98  Ala.  315,  19.  §  1824. 

13    South.    365     (1892);    Woodstock  20.  Hunt  «.  Hunt,  3  B.  Mon.  (Ky.) 

Iron   Co.  V.  Roberts,  87  Ala.  436,  6  575    (1843);   Eaton  v.  Rice,  8  N.  H. 

South.  349   (1888);   Bennett  v.  Fail,  378    (1836);   Sloan  v.  Maxwell,  3  N. 

26  Ala.  605   (1855);  Lund  v.  Tyngs-  J.  Eq.  563   (1831). 

borough,  9  Cush.  (Mass.)  36  (1851);  21.  §§  2451  et  seq. 

People  i>.  Greenfield,  23  Hun  (N.  Y.)  22.  Wot    an    expert.  —  It    follows 

454   (1881)  ;  People  v.  Driscoll,  9  N.  from  what  has  been  said  that  the  or- 

Y.  St.  820   ( 1887 )  ;  Fulcher  v.  State,  dinary  observer  will  not  be  permitted 

28    Tex.    App.    465,    13    S.    W.    750  to  state  his  inference  upon  a  basis  of 

(1890).  facts  observed  by  others. 

"  When  the  opinion  is  the  mere  Alabama.  —  Ragland  v.  State,  125 
shorthand  rendering  of  facts,  then  the  Ala.  12,  27  South.  983  (1899). 
opinion  can  be  given,  subject  to  cross-  Connecticut.  —  Sydleman  v.  Beck- 
examination  as  to  the  facts  upon  with,  43  Conn.  9  (1875)  ;  Dunham's 
which  it  is  based."  Fulcher  v.  State,  Appeal,  27  Conn.  192  (1858). 
28  Tex.  App.  465,  13  S.  W.  750  Jllinois.  —  Pittard  v.  Foster,  12 
(1890).  111.  App.  132   (1882). 
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§  1846.  Physical  Inferences;  Body Observation  deals,  as  a 

rule,  with  the  phenomena  of  the  natural  order.  Part,  at  least,  of 
the  confidence  given  by  judicial  administration  to  the  work  of 
intuition  is  that  the  latter  does  not  enter  into  the  tangled  intri- 
cacies of  moral  action  but  is  steadied  and  controlled  by  the  actual- 
ity of  the  universe  of  nature.  In  other  words,  the  intuitive  or 
reasoned  inference  concerns  itself,  in  main,  with  physical  objects. 
In  general,  a  witness,  after  enimaerating  such  of  the  constituent 
details  as  he  can,^  may  state  the  appearaxwce  of  objects  observed  by 
him.  The  court  must,  in  any  case,  be  satisfied  that  the  witness  has 
had  suitable  opportunities  for  observation^  and  that  the  fact 
observed  is  a  relevant  one.^  When  this  shall  be  made  to  appear 
and  the  further  fact  is  developed  that  the  phenomena  as  a  whole 
cannot  adequately  be  placed  before  the  jury,*  the  effect  produced 
upon  the  mind  may  be  stated,  as  a  species  of  secondary  proof  of 
the  primary  appearances  themselves. 


Michigan.  —  Sagar  v.  Hogmire,  66 
N.  W.  327   (1896). 

yew  York.  —  Paige  v.  Hazard,  5 
Hill  603    (1843). 

Ohio.  —  Hayes  v.  Smith,  62  Ohio 
St  161,  56  N.  E.  879   (1900). 

Pennsylvania.  —  Rambler  v.  Try- 
on,  7  Serg.  &  R.  90,  10  Am.  Dec.  444 
(1821). 

Texas.  —  Cannon  v.  State,  41  Tex. 
Cr.  467,  56  S.  W.  351   (1900). 

On  the  other  hand,  it  has  been  at- 
tempted to  lay  down  the  rule,  as  one 
of  administration,  that  one  familiar 
with  facts  should  be  allowed  to  state 
his  inference,  as'  to  them,  regardless 
of  his  qualifications  as  a  skilled  wit- 
ness, provided,  he  states  his  reasons 
for  the  mental  result  at  which  he 
arrived. 

In  other  words,  the  opinion  of  one 
who  is  not  an  expert,  together  with 
his  reasons  therefor,  is  competent  as 
to  any  question  upon  which  an  expert 
would  be  allowed  to  give  an  opinion 
without  his  reasons.  Killian  v.  Au- 
gusta, etc.,  R.  Co.,  78  Ga.  749,  3  S.  E. 
621  (1887);  Augusta,  etc.,  R.  Co.  i>. 
Dorsey,  68  Ga.  228    (1881). 

§  184S-1.  District  of  Columbia.    — 


District  of  Columbia  v.  Haller,  4  App. 
Cas.  405    (1894). 

Georgia.  —  Southern  L.  Ins.  Co.  o. 
Wilkinson,  53  Ga.  535  (1874) 
(health);  Riggins  v.  Brown,  12  Ga. 
271  (1852);  Crawford  v.  Andrews,  6 
Ga.  244   (1849). 

Indiana.  —  Cleveland,  etc.,  R.  Co. 
V.  Gray,  148  Ind.  266,  46  X.  E.  675 
(1897)  (health);  Louisville,  etc.,  R. 
Co.  V.  Holsapple,  12  Ind.  App.  301,  38 
N.  E.   1107    (1894)    (health). 

yew  Yorl-.  —  Thompson  v.  Hall,  45 
Barb.  214   (1866)    (insolvency). 

South  Carolina.  —  Seibles  v.  Black- 
well,  1  McMuU.  56  (1840). 

Tennessee.  —  Morton  t\  Moore,  3 
Head  480   (1859). 

Texas.  —  Galloway  v.  San  Antonio, 
etc.,  R.  Co.,  (Civ.  App.  1903)  78  S. 
W..32. 

Vermont.  —  Richardson  v.  Hitch- 
cock, 28  Vt.  757  (1856)  ;  Sherman  v. 
Blodgett,  28  Vt.  149    (1855). 

2.  Hopkins  r.  Bowers,  111  N.  C. 
175,  16  S.  E.  1   (1892). 

3.  Spangler  i\  State.  41  Tex.  Cr. 
424,  55  S.  W.  326   (1900). 

4.  Cleveland,  etc..  R.  Co.  r.  Gray, 
148  Ind.  266,  46  N.  E.  675  (1897). 
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Body.  —  Prominent  among  physical  objects  the  phenomena  of 
"which  may  be  summarized  into  an  inference  are  bodies.  An 
observer  may  state,  for  example,  the  apparent  physical  condition 
of  a  man.^     One  qualified  to  do  so  may  assert,  as  a  mere  fact,  the 


5.  Alabama.  —  Birmingham  R., 
etc.,  Co.  V.  Franscomb,  124  Ala.  621, 
27  South.  508  (1899)  (weak);  Terry 
V.  State,  118  Ala.  79,  23  South.  776 
(1897)  (neck  broken);  Burton  v. 
State,  107  Ala.  108,  18  South.  284 
(1894)    (looked  paler  than  usual). 

See  also  Dillburn  v.  Louisville  &  N. 
R.  Co.,  (Ala.  1908)  47  So.  210  (feeble 
and  crippled)  ;  Barlow  v.  Hamilton, 
(Ala.  1907)  44  So.  657  (looked  as  if 
he  were  hurt). 

Arkansas.  —  St.  Louis,  I.  M.  &  S. 
E.  Co.  V.  Osborne,  129  S.  W.  537 
(1910). 

California.  —  People  v.  Barney,  114 
Cal.  554,  47  Pac.  41   (1896). 

Connecticut.  —  Atwood  v.  Atwood, 
79  Atl.  59  (1911). 

District  of  Columbia.  —  Metropoli- 
tan R.  Co.  V.  Martin,  15  App.  Cas. 
652   (1900). 

Florida.  —  Fields  v.  State,  35 
South.  185  (1903)  ;  Mitchell  v.  State, 
43  Fla.  584,  31  South.  242  (1901); 
Higginbotham  v.  State,  42  Fla.  573, 
29  South.  410,  89  Am.  St.  Rep.  237 
(1900). 

Georgia.  —  Macon  Railway  &  Light 
Co.  V.  Mason,  123  Ga.  773,  51  S.  E. 
569   (1905)    (headache). 

Illinois.  —  West  Chicago  St.  R.  Co. 
V.  Fishman,  169  111.  196,  48  N.  E.  477 
(1897)  ;  Chicago  City  R.  Co.  v.  Van 
VIeck,  143  111.  480,  32  N.  E.  262 
(1892). 

See  also  Lauth  v.  Chicago-Union 
Traction  Co.,  244  111.  244,  91  N.  E. 
431  (1910)  (nervous  injuries)  ; 
Greinke  v.  Chicago  City  Ry.  Co.,  234 
111.  564,  85  N.  E.  327  (1908)  ;  Illinois 
Cent.  R.  Co.  v.  Rothschild,  134  111. 
App.  504  ( 1907 )  ( nervous  condition ) . 
Iowa.  —  Schmitt  v.  Dubuque  Coun- 
ty, (Iowa  1907)  113  N.  W.  820  (in- 
ability to  walk)  ;  Reininghaus  v.  M<>r 


chants'  L.  Assoc,  116  Iowa  364,  89 
N.  W.  1113  (1902)  ;  Hertrich  v.  Hert- 
rich,  114  Iowa  643,  87  N.  W.  689,  89 
Am.  St.  Rep.  389  (1901);  Wimber 
V.  Iowa  Cent.  R.  Co.,  114  Iowa  551, 
87  N.  W.  505  (1901);  State  t). 
Wright,  112  Iowa  436,  84  N.  W.  541 
(1900)  ;  O'Brien  v.  Chicago,  etc.,  R. 
Co.,  89  Iowa  644,  57  N.  W.  425 
(1894). 

Kansas.  —  Topeka  v.  Griffey,  6 
Kan.  App.  920,  51   Pac.  296    (1897). 

See  also  Federal  Betterment  Co.  V, 
Reeves,    (Kan.  1908)   93  Pac.  627. 

Maryland.  —  Baltimore,  etc..  Turn- 
pike Co.  V.  Cassell,  66  Md.  419,  7  Atl. 
805,  59  Am.  Rep.  175   (1887). 

Massachusetts.  —  O'Neil  v.  Hans- 
corn,  175  Mass.  313,  56  N.  E.  587 
(1900)  (broken  down,  nervous,  inco- 
herent, etc.). 

Minnesota.  —  Hall  v.  Austin,  73 
Minn.  134,  75  N.  W.  1121  (1898) 
(pale)  ;  Tierney  v.  Minneapolis,  etc., 
R.  Co.,  33  Minn.  311,  23  N.  W.  229, 
53  Am.  Rep.  35   (1885). 

Missouri.  —  Osborn  v.  Quincy,  0. 
&  K.  C.  Ry.  Co.,  (Mo.  App.  1910)  129 
S.  W.  226. 

See  also  White  v.  Metropolitan  St. 
Ry.  Co.,  132  Mo.  App.  339,  112  S.  W. 
278  (1908)  (countenance  threaten- 
ing). 

New  York.  —  Farrell  v.  Metropoli- 
tan St.  R.  Co.,  51  N.  Y.  App.  Div. 
456,  64  N.  Y.  Suppl.  709  (1900); 
Sherman  v.  Oneonta,  21  N.  Y.  Suppl. 
137  (1892);  Staring  v.  Western 
Union  Tel.  Co.,  11  N.  Y.  Suppl.  81T 
(1890)  ;  Corbett  v.  Troy,  53  Hun  228, 
6  N.  Y.  Suppl.  381  (1889);  Lindsay 
V.  People,  63  N.  Y.  143  (1875) 
(turned   pale). 

Ohio.  —  Myers  v.  Lucas,  16  Ohio 
Cir.  Ct.  545,  8  Ohio  Cir.  Dec.  431> 
(isna^ 
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physical  development  of  a  child.®  He  may  state  the  indications 
of  race "  or  those  of  a  foetus.*  He  may  go  further  declaring  the 
comparative  appearance  of  two  human  persons  in  some  material 
particular.® 

America,     119     N.     Y.     Suppl.     1078 
(1909)    (consumption). 

Technical  inferences.  —  Only  a 
skilled  observer  may  testify  as  to  a 
technical  inference.  City  of  Bards- 
town  V.  Nelson  County,  (Ky.  1906) 
28  Ky.  Law  Eep.  710,  90  S.  W.  246 
(smallpox)  ;  Kirby  v.  Western  Union 
Telegraph  Co.,  77  S.  C.  404  ( 1907 )  ; 
Taylor  v.  Modern  Woodmen  of 
America,  (Wash.  1906)  84  Pac.  867 
(symptoms  of  a  disease). 

6.  Hubbard  v.  State,  72  Ala.  164 
( 1882)  ;  Illinois,  etc.,  R.  Co.  v.  Bandy, 
88  111.  App.  629  (1899);  Jackson  v. 
State,  29  Tex.  App.  458,  16  S.  W. 
247  (1891)  (skeleton  that  of  a 
child). 

7.  Hare  v.  Board  of  Education,  113 
N.  C.  9,  18  S.  E.  55  (1893)  (African 
blood)  ;  Hopkins  v.  Bowers,  111  N.  C. 
175,  16  S.  E.  1  (1892)  (mixed 
blood)  ;  State  v.  Jacobs,  51  N.  C.  284 
(1859). 

8.  Gray  v.  Brooklyn  Heights  R.  Co  , 
72  N.  Y.  App.  Div.  424,  76  N.  Y. 
Suppl.  20  (1902)  (similarity  to  an- 
other foetus ) . 

9.  Brownell  v.  People,  38  Mich.  732 
(1878)    (strength). 

An  expert  may  be  required  to  state 
the  precise  admixture  of  negro  or 
other  inferior  blood.  Hare  v.  Board 
of  Education,  113  N.  C.  9,  18  S.  E. 
55   (1893). 

Conjecture.  —  Where  the  propor- 
tion of  conjecture  is  unduly  large,  the 
judge  may  reject  the  inference.  Thus 
one  who  has  never  seen  the  relativo 
strength  of  two  persons  actuallv 
tested  may  not  be  allowed  to  state  his 
inference  on  the  subject  based  entirely 
upon  appearance.  Stephenson  r. 
State,  110  Ind.  358,  11  X.  E.  360,  59 
Am.  Rep.  216  (18S6). 

No  objection  can  properly  be  made 


Tennessee.  —  Norton  v.  Moore,  3 
Head  480   (1859). 

Texas.  —  Fort  Worth  t  D.  C.  Ry. 
Co.  V.  Morrison,  (Tex.  Civ.  App. 
1910)   129  S.  W.  1159. 

See  also  Cordes  v.  State,  (Tex.  Cr. 
App.  1908)  112  S.  W.  943  (preg- 
nancy) ;  Cunningham  v.  Neal,  (Tex. 
Civ.  App.  1908)  109  S.  W.  455  (ner- 
vousness ) . 

Vermont.  —  Tenney  v.  Smith,  63 
Vt.  520,  22  Atl.  659  (1891)  ;  State  i-. 
Ward,  61  Vt.  153,  17  Atl.  483  (188S) 
(turned  pale). 

Witnesses  who  are  nonexpert  may 
express  their  opinions  as  to  the  phy- 
sical condition  of  persons  whom  they 
have  observed,  and  testify  whether 
such  persons  are  in  good  health,  have 
ability  to  work,  whether  they  are  suf- 
fering pain,  are  conscious  or  uncon- 
scious, and  in  possession  of  their  men- 
tal faculties,  etc.  Greinke  v.  Chicago 
City  Ry.  Co.,  234  111.  564,  85  N.  E. 
327    (1908). 

Corporal  appearances  and  conduct 
as  indicating  health  or  the  lack  of 
it  may  be  testified  to  by  any  compe- 
tent person  who  is  in  a  situation  to 
know.  Federal  Betterment  Co.  v. 
Reeves,    (Kan.  1908)   93  Pac.  627. 

A  witness  may  state  that  a  given 
person  is  still  suffering  from  injuries. 
Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Morri- 
son, (Tex.  Civ.  App.  1910)  129  S.  W. 
1159. 

Death.  —  Wliether  a  man  was  dead 
at  a  particular  moment  is  not  a  ques- 
tion of  expert  testimony.  State  v. 
Carr,    (W.  Va.  1909)   63  S.  E.  766. 

It  may  require  no  skilled  witness 
to  testify  as  to  the  cause  of  a  per- 
son's death.  Krapp  r.  Metropolitan 
Life  Ins.  Co.,  143  Mich.  369.  106  N. 
W.  1107  (1906)  (consumption); 
Donovan  v.  Colonial  Life  Ins.  Co.  of 
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Effect  of  physical  Injuries.     §§  1847,  1848 


§  1847.  (Physical    Inferences;    Body);    Animals.  —  Aa     an 

observer  may  state  the  physical  appearance  of  human  beings,  so 
he  may  properly  testify  as  to  that  of  animals.  He  will  b«  per- 
mitted to  declare,  for  instance,  the  condition  of  cattle,^  horses,^ 
or  other  domestic  animals.* 

§  1848.  (Physical  Inferences;  Body);  Effect  of  Injuries. — 

An  ordinary  observer  may  properly  state,  under  appropriate 
circumstances,  vrhat  is  the  appearance  ^  and  visible  result  ^  of  a 


to  receiving  a  statement  as   to  the* 
relative  superiority  in  points  of  physi- 
cal strength.    Allen's  Appeal,  99  Pa. 
St.  196,  44  Am.  Eep.  101  (1881). 

§  1847-1.  People  v.  Machado,  (Cal. 
1900)  63  Pac.  66  ("slunk  calf"); 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Kimble, 
(Tex.  Civ.  App.  1908)  109  S.  W.  234 
("in  bad  condition");  Grayson  t>. 
Lynch,  163  U.  S.  468,  479,  16  S.  Ct. 
1064,  41  L.  ed.  230  (1895)  (symp- 
toms of  Texas  fever). 

See  also  Palmer  &  Son  v.  Cowie,  27 
Ohio  Cir.  Ct.  R.  617  (1905)  ("nice 
round  hoof " )  ;  Huggins  .v.  Atlantic 
Coast  Line  R.  Co.,  79  S.  C.  341,  60 
S.  E.  694  (1908)  ;  Texas  &  P.  Ry.  Co. 
V.  White,  (Tex.  Civ.  App.  1904)  80  S. 
W.  641. 

2.  Alabama.  —  East  Tennessee, 
etc.,  R.  Co.  V.  Watson,  90  Ala.  41,  7 
South.  813   (1889). 

Indiana.  —  House  v.  Fort,  4 
Blackf.  293   (1837). 

Michigan.  —  Rogers  v.  Ferris,  107 
Mich.  126,  64  N.  W.  1048  (1895). 

Neio  Hampshire.  —  State  v.  Avery, 
44  N.  H.  392  (1862)  ;  Spear  v.  Rich- 
ardson, 34  N.  H.  428  (1857)  ;  Willis 
V.  Quimby,  31  N.  H.  485  (1855)  ;  Pat- 
terson V.  Colebrook,  29  N.  H.  94 
(1854). 

New  York.  —  Harris  v.  Panama  R. 
Co.,  36  N.  Y.  Super.  Ct.  373   (1873). 

Vermont.  —  State  v.  Wlard,  61  Vt. 
153,  17  Atl.  483  (1888). 

3.  Rarden  v.  Cunningham,  136  Ala. 
263,  34  South.  26  (1902)  (mule 
blind). 


§  1848-1.  Weber  v.  Creston,  75 
Iowa  16,  39  N.  W.  126  (1888)  ;  Craig 
V.  Gerrish,  58  N.  H.  513  (1879)  (in- 
flamed) ;  Gulf,  etc.,  R.  Co.  V.  Rosa,  11 
Tex.  Civ.  App.  201,  32  S.  W.  730 
(1895). 

Chattels.  —  The  effect  of  particular 
injuries  upon  chattels  as  indicated 
by  their  appearance  may  be  summar- 
ized in  the  inference  of  an  ordinary 
observer.  Where  the  deduction  is 
not  a  technical  one,  the  cause  of  the 
observed  appearances  may  be  stated 
by  such  a  witness.  Thus,  he  may 
declare  that  the  injuries  which  cer- 
tain goods  received  while  being  trans- 
ported was  the  result  of  improper 
packing.  Texas  &  P.  Ry.  Co.  v.  War- 
ner, (Tex.  Civ.  App.  1906)  93  S.  W. 
489. 

2.  Alabama.  —  Birmingham  Ry., 
Light  &  Power  Co.  v.  McLain,  (Ala. 
1909)  50  So.  149;  Terry  v.  State,  120 
Ala.  286,  25  South.  176  (1898)  ;  Mc 
Kee  V.  State,  82  Ala.  32,  2  South. 
451   (1887)    (wound). 

California.  —  People  v.  Gibson,  106 
Cal.  458,  39  Pac.  864  (1895)  ;  Healy 
V.  Visalia,  etc.,  R.  Co.,  101  Cal.  585, 
36  Pac.  125  (1894)  ;  Bland  v.  South- 
ern Pac.  R.  Co.,  65  Cal.  626,  4  Pac. 
672    (1884). 

Florida.  —  Pittman  v.  State,  25 
Pla.  648,  6  South.  437  (1889)  (length, 
depth,  and  direction  of  wounds) . 

Illinois.  —  Chicago,  etc.,  R.  Co.  v. 
George,  19  111.  510,  71  Am.  Dec.  239 
(1858)  (necessity  for  medical  at- 
tendance). 


§  1848 


Infeeence;  Oedinaet  Obseeveie. 
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certain  injury.  As  the  supreme  court  of  Maryland  says :  ^  "If 
ordinary  individuals  could  not  judge  of  a  person's  health  from  his 
appearance  and  symptoms,  it  "would  be  impossible  to  know  when 
it  was  necessary  to  call  in  a  physician.  If  a  man  received  a  blow 
from  a  heavy  bludgeon  on  his  lower  limbs,  certainly  an  unlearned 
person,  who  observed  the  occurrence,  could  testify  that  after  the 


Indiana.  —  Goshen  v.  England,  119 
Ind.  368,  21  N.  E.  977,  5  L.  E.  A.  253 
(1889)    (broken  leg). 

Iowa.  —  Winter  v.  Central  Iowa  R. 
Co.,  80  low^  443,  45  N.  W.  737 
(1890). 

Missouri.  —  Sampson  v.  Atchison, 
etc.,  E.  Co.,  57  Mo.  App.  308  (1894) 
(eyes). 

New  York.  —  Doyle  v.  Manhattan 
R.  Co.,  13  N.  Y.  Suppl.  536  (1891) 
(eye) ;  James  v.  Ford,  16  Daly  126, 
9  N.  Y.  Suppl.  504  (1890);  Sloan  v. 
New  York  Cent.  E.  Co.,  45  N.  Y.  125 
(1871). 

tSouth  Dakota.  —  Reeves  v.  Chicago, 
M.  &  P.  Ry.  Co.,  (S.  D.  1909)  123  N. 
W.  498. 

Texas.  —  Trinity  &  B.  V.  Ey.  Co. 
V.  Carpenter,  (Tex.  Civ.  App.  1910) 
132  S.  W.  837;  Gulf,  C.  &  S.  F.  Ry 
Co.  V.  Adams,  (Tex.  Civ.  App.  1909) 
121  S.  W.  876  (wife  had  to  do  the 
hoeing)  ;  Pecos  &  N.  T.  Ry.  Co.  17. 
CofFman,  (Tex.  Civ.  App.  1909)  121 
S.  W.  218  (impediment  in  walk)  ; 
Houston  &  T.  C.  R.  Co.  v.  Johnson, 
(Tex.  Civ.  App.  1909)  118  S.  W.  1150 
(passing  urine)  ;  Weatherford,  M.  W. 
&  N.  W.  Ey.  Co.  V.  White,  (Tex.  Civ. 
App.  1909)  118  S.  W.  799  (injured 
for  life )  ;  Graham  v.  State,  28  Tex. 
App.  582,  13  S.  W.  1010  (1890) 
(made  with  rough,  hard  substance)  ; 
Summers  v.  State,  5  Tex.  App.  365, 
32  Am.  Eep.  573  (1879)  (fracture  .f 
skull). 

3.  Baltimore,  etc.,  Co.  v.  Cassell, 
66  Md.  419,  432,  7  Atl.  805,  59  Am. 
Rep.  175   (1886). 

The  correctness  of  the  rule  laid 
down  in  the  principal  case  admits  of 
but  little  question.  Any  spontaneous 


inference,  negative  or  positive,  which 
an  observer  would  drawn  from  the 
appearance  of  an  injury  may  be  stated 
by  an  ordinary  observer.  Thus,  nega- 
•tively,  such  a.  witness  may  testify 
that  there  is  no  apparent  effect  from 
a  given  injury.  St.  Louis  &  S.  F.  E. 
Co.  V.  Boyer,  (Tex.  Civ.  App.  1906) 
97  S.  W.  1070. 

More  positively,  such  a  witness  may 
declare  the  obvious,  unscientific  in- 
ferences which  his  mind  draws  as  to 
the  results  of  a  given  occurrence. 

Alabama.  —  Dominick  v.  Eandolph, 
124  Ala.  557,  27  South.  481   (1900). 

/oica.  —  Kinner  v.  Boyd,  116  N.  W. 
1044    (1908)     (breastbone  broken). 

Missouri.  —  Jerome  v.  United  Eya. 
Co.  of  St.  Louis,  (App.  1911)  134  S. 
W.  107;  Detrich  v.  Metropolitan  St. 
Ey.  Co.,  125  Mo.  App.  608,  102  S.  W. 
1044   (1907). 

South  Carolina. —  Hyland  v.  South- 
ern Bell  Telephone  &  Telegraph  Co. 
70  S.  C.  315,  49  S.  E.  879  (1904) 
(seriously  injured,  knocked  senseless) . 

Texas.  —  Chicago,  R.  L  &  T.  Ry. 
Co.  V.  Williams,  (Civ.  App.  1904)  83 
S.  W.  248  (complaining  and  spitting 
blood). 

A  woman  who  has  brought  up  sev- 
eral children  may  testify  that  a  given 
scar  on  a  child's  hand  appears  to  be 
the  result  of  a  burn.  Jerome  v. 
United  Rys.  Co.  of  St.  Louis,  (Ho. 
App.  1911)  134  S.  W.  107;  State  V. 
Nieuhaus,  217  Mo.  332,  117  S.  W.  73 
(1909). 

A  skilled  witness  may  testify  to 
the  same  effect,  at  times,  with  still 
greater  probative  effect.  Greenaway 
V.  Taylor  County,  (Iowa  1909)  122 
N.  W.  943. 


2509  Peeception  op  Health  oe  Sickness.         §  1849 

infliction  of  the  blow  his  appearance  was  that  of  a  crippled  man, 
but  not  before.  The  testimony  shows  that  the  plaintiff  was  thrown 
down  a  declivity  and  after  the  accident  could  not  walk,  but  was 
carried  home,  and  certainly  any  one  who  then  saw  him  was  com- 
petent to  say  whether  his  appearance  was  that  of  a  disabled  man 
or  one  in  a  sound  condition  of  health."  Its  real  nature,  probable 
permanence,*  obvious  implications  or  the  results  to  be  anticipated,^ 
may,  however,  be  subjects  as  to  which  the  inference  of  a  skilled 
witness  is  alone  possessed  of  sufficient  probative  force  to  warrant 
its  admission. 

Gunshot  wounds.  —  An  unskilled  observer  fairly  familiar  with 
the  use  and  effects  of  firearms  may  testify  to  commonplace  in- 
ferences as  to  the  appearance  of  physical  objects  so  affected.  Thus, 
he  may  state  the  general  nature  ®  or  location  ''  of  wounds  caused  by 
the  use  of  firearms.  Only  a  skilled  observer  can  state  technical 
inferences,*  e.  g.,  that  a  decedent  had  been  shot  ®  or  as  to  the  effect 
of  an  injury  of  this  nature.^^  As  to  these  and  similar  facts,  an 
ordinary  observer,  even  a  veteran  of  the  Civil  War,^^  is  not  quali- 
fied to  speak. 

§  1849.  (Physical  Inferences;  Body);  Health  or  Sickness. — 
A  salient  feature  of  physical  appearances  which  a  witness  is  per- 
mitted to  state  is  that  of  apparent  health,^  as  visually  perceived,  or 

4.  Dean  v.  State,  89  Ala.  46,  8  §  1849-1.  Alabama.  —  Barker  v. 
South.  38  (1890)  (permanent  in-  Coleman,  35  Ala.  221  (1859)  ;  Wilkin 
jury).  son  v.  Moseley,  30  Ala.  562   (1857); 

5.  Blackman  v.  Johnson,  35  Ala.  Bennett  v.  Fail,  26  Ala.  605  (1855). 
252  (1859)  (death);  Shawnee- town «.  California.  — •  Robinson  v.  Exempt 
Mason,  82  111.  337,  25  Am.  Rep.  321  Fire  Co.,  103  Cal.  1,  36  Pac.  955,  42 
(1876).  Am.    St.   Rep.    93,   24   L.   R.   A.   715 

6.  People  V.  Gibson,   106  Cal.  458,  (1894). 

39  Pac.  864   (1895)  ;  Morris  v.  State,  District  of  Columbia.  —  Metropoli 

30    Tex.    App.    95,     16     S.    W.    757  tan  R.  Co.  v.  Martin,   15  App.  Cas. 

(1891).  552    (1900). 

7.  Balls  V.  State,  (Tex.  Cr.  App.  Georgia.  —  Southern  L.  Ins.  Co.  v. 
(1897)   40  S.  W.  801.  Wilkinson,     53     Ga.     535      (1874); 

8.  Rash  V.  State,  61  Ala.  89  Brown  v.  Lester,  Ga.  Deo.  77  (1842). 
(1878)  ;  Mitchell  v.  State,  38  Tex.  Illinms.  —  Chicago  City  R.  Co.  v. 
Cr.  170,  41  S.  W.  816  (1897).  Van  Vleck,  143  111.  480,  32  N.  E.  262 

9.  Monk  t:.  State,  27  Tex.  App.  450,  (1892);  Salem  v.  Webster,  95' 111. 
11  S.  W.  460   (1889).  App.  120  (1900  [affirmed  192  111.369, 

10.  State  V.  Justus,  U  Oreg.  178,  61  N.  E.  323  (1901)];  Ashley  Wire 
8  Pac.  337,  50  Am.  Rep.  470  (1883).       Co.    «.    McFadden,    66    111.    App.    26 

11.  Rash     V.     State,     61     Ala.     89        (1895). 

(1878).  See  also  Supreme  Lodge  of  Mystic 
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sickness.^     What,  on  the  other  hand,  as  a  true  matter  of  fact, 
may  be  the  actual  health  of  a  given  individual  may  be  a  technical 


Workers  of  the  World  v.  Jones,  113 
111.  App.  241    (1903). 

Indiana.  —  Cleveland,  C,  C.  &  St. 
L.  Ey.  Co.  V.  Hadley,  40  Ind.  App. 
731,  82  N.  E.  1025  (1907)  [rehearing 
denied  (Sup.  1908)  84  N.  E.  13]; 
Cleveland,  etc.,  R.  Co.  v.  Gray,  148 
Ind.  266,  46  N.  E.  675  (1897)  ;  Louis- 
ville, etc.,  E,.  Co.  V.  Eolsapple,  12  Ind. 
App.  301,  38  N.  E.  1107   (1894). 

Iowa.  —  State  v.  Wright,  112  Iowa 
436,  84  N.  W.  641  (1900)  ;  Bever  v. 
Spangler,  93  Iowa  576,  61  N.  W.  1072 
(1895). 

Massachusetts.  —  Parker  v.  Boston, 
etc..  Steamboat  Co.,  109  Mass.  449 
(1872). 

Missouri.  —  Partello  v.  Missouri 
Pae.  Ey.  Co.,  217  Mo.  645,  117  S.  W. 
1138  (1909)  ;  Lindsay  v.  Kansas  City, 
195  Mo.  166,  93  S.  W.  273  (1906). 

New  Hampshire.  —  Spear  v.  Rich- 
ardson, 34  N.  H.  428  (1857). 

New  York.  —  Cannon  v.  Brooklyn 
City  R.  Co.,  9  Misc.  282,  29  N.  ?. 
Suppl.  722   (1894). 

Oregon.  —  Crosby  v.  Portland  Ry. 
Co.,  100  Pac.  300    (1909). 

Pennsylvania.  —  Baldi  v.  Metro- 
politan Ins.  Co.,  18  Pa.  Super.  Ct. 
599  (1902). 

Texas.  —  Cunningham  v.  Neal, 
(Tex.  Civ.  App.  1908)  109  S.  W.  455 
(very  nervous)  ;  Morrison  v.  State, 
40  Tex.  Cr.  473,  51  S.  W.  358  (1899). 

See  also  Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Farris,  (Tex.  Civ.  App. 
1910)  124  S.  W.  497  (did  not  seem 
healthy)  ;  St.  Louis  &  S.  F.  E.  Co. 
V.  Boyer,  (Tex.  Civ.  App.  1906)  97 
S.  W.  1070. 

Vermont.  —  Billings  v.  Metropoli- 
tan L.  Ins.  Co.,  70  Vt.  477,  41  Atl. 
516  (1898^  (sound  health)  ;  State  «. 
Ward,  61  Vt.  153,  181,  17  Atl.  483 
(1888)  ;  Stowe  v.  Bishop,  58  Vt.  498, 
3  Atl.  494,  56  Am.  Eep.  569  (1886)  ; 
Knight  V.  Smythe,  57  Vt.  529  ( 1885)  ; 


Bates  V.  Sharon,  45  Vt.  474  (1873)  ; 
Crane  v.  Northfield,  33  Vt.  124 
(1860). 

Wisconsin.  —  Smalley  v.  Appleton, 
70  Was.  340,  35  N.  W.  729  ( 1887 ) . 

A  wife  may  testify  to  symptoms 
observed  indicating  that  her  husband 
suffered  from  headache,  but  should 
not  be  permitted  to  generalize  or 
state  conclusions  based  on  her  obser- 
vations of  others  who  had  headache; 
she  not  professing  to  be  an  expert. 
Macon  Railway  &  Light  Co.  v.  Mason, 
123  Ga.  773,  51  S.  E.  569   (1905). 

A  person  having  adequate  oppor- 
tunities for  observation  may  state  the 
effect  of  medical  treatment  upon  the 
health  of  an  injured  or  diseased  in- 
dividual Cleveland,  C,  C.  &  St.  L. 
Ry.  Co.  V.  Hadley,  40  Ind.  App.  731, 
82  N.  E.  1025  (1907)  [rehearing  de- 
nied  (Sup.  1908)   84  N.  E.  13]. 

It  is  not  opinion  evidence  for  a 
husband  to  state  whether  his  wife 
had  any  cough,  lung  trouble,  or  heart 
failure  prior  to  a  certain  exposure. 
St.  Louis  Southwestern  Ry.  Co.  Texas 
V.  Lowe,  (Tex.  Civ.  App.  1906)  97 
S.  W.  1087. 

To  be  competent,  it  is  essential 
that  no  such  change  in  the  situation 
has  since  occurred  as  is  sufficient  to 
render  the  inference  irrelevant  upon 
the  actual  issue.  Goddard  V.  Enzler, 
123  111.  App.  108   (1905). 

It  is  further  necessary  that  the 
witness  should  appear  to  have  had 
opportunities  for  observation  suffi- 
cient to  enable  him  to  form  an  in- 
ference helpful  to  the  jury.  Gulf,  C. 
&  S.  F.  Ry.  Co.  V.  Williams,  (Tex. 
Civ.  App.  1911)  136  S.  W.  527. 

2.  Alabama.  —  Dominick  v.  Ran- 
dolph, 124  Ala.  557,  24  South.  481 
(1899)  ;  Fountain  v.  Brown,  38  Ala. 
72  (1861)  ;  Stone  v.  Watson,  37  Ala. 
279  (1861);  Barker  v.  Coleman,  35 
Ala.   221    (1859)    (female  slave  was 
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inference  to  be  drawn  only  by  a  skilled  witness.^  The  ordinary 
observer  speaks  only  as  to  the  apparent,  tbat  wliicli  shows  on  the 
surface.  Thus,  it  has  been  properly  said  that  an  observed  person 
looked  sick  but  not  that  he  was  sick.* 

A  change  in  these  apparent  conditions  may  be  observed;  and, 
if  observed,  may  be  stated.^    The  transition  may  be  from  sickness 


sick,  had  fever,  was  pregnant,  etc.)  ; 
Wilkinson  v.  Moseley,  30  Ala.  562 
(1857);  Milton  v.  Rowland,  11  Ala. 
732    (1847). 

Arkansas.  —  Thompson  v.  Bert- 
rand,  23  Ark.  730   (1861). 

California.  —  Robinson  v.  San 
Francisco  Exempt  F.  Co.,  103  Cal.  1, 
36  Pae.  955,  42  Am.  St.  Rep.  93,  24  L. 
R.  A.  715   (1894). 

Illinois.  —  Salem  v.  Webster,  192 
111.  369,  61  N.  E.  323  (1901);  Chji- 
cago  City  R.  Co.  v.  Van  Vleck,  143' 
111.  480,  32  N.  E.  262  (1892)  ;  Shaw- 
nee-town  V.  Mason,  82  111.  337,  25 
Am.  Dec.  321   (1876). 

Iowa.  —  State  v.  McKnight,  119 
Iowa  79,  93  N.  W.  63  (1903)  (fever)  ; 
Sever  v.  Spangler,  93  Iowa  576,  61 
N.  W.  1072  (1895). 

Michigan.  —  Elliott  v.  Van  Buren, 
33  Mich.  49,  20  Am.  Rep.  668  (1875). 

Minnesota.  —  Hall  v.  Austin,  73 
Minn.  134,  75  N.  W.  1121   (1898). 

Missouri.  —  State  v.  Harris,  150 
Mo.  56,  51  S.  W.  481   (1899). 

New  Hampshire  —  Willis  v.  Quim- 
by,  31  N.  H.  485  (1855)  (diseased 
condition  of  horse's  foot). 

Tfew  York.  —  Corbett  v.  Troy,  53 
Hun  228,  6  N.  Y.  Suppl.  381  (1889)  ; 
Duntzy  v.  Van  Buren,  5  Hun  643 
(1875)    (rupture). 

Ohio.  —  Lake  Shore,  etc.,  R.  Co.  v. 
Gaffney,  9  Ohio  Cir.  Ct.  32,  6  Ohio 
Cir.  Dec.  94   (1894). 

Texas.  —  Abee  v.  BM,rgas,  (Civ. 
App.  1901)  65  S.  W.  489  (paralyzed). 

United  States.  —  Grayson  v.  Lynch, 
163  TJ.  S.  468,  16  S.  Ct.  1064,  41  L 
ed.  230    (1896)     (Texas  fever). 

Thus,  the  supreme  court  of  Ala- 
bama speaking  of  the  expressions  of 


a,  witness  that  one  under  observation 
"  was  not  able  to  return,"  "  was  not 
able  to  use  her  arm  a  large  part  of 
the  time  for  several  months,  .  .  ." 
"  the  left  wrist  .  .  .  [broken] 
like  the  bone  had  slipped  oflf  the 
joint,"  "  looked  bad,"  "  was  disabled 
by  the  fall,"  say  that  these  state- 
ments "  are  but  facts,  or,  at  most  con- 
clusions of  fact,  awkwardly  expressed 
sometimes,  it  is  true;  still,  we  find 
in  them  nothing  to  which  a  witness 
may  not  testify."  South,  etc.,  R.  Co. 
V.  McLendon,  63  Ala.  266,  276  (1879). 

3.  Reid  v.  Piedmont,  etc.,  Ins.  Co., 

58  Mo.  421  (1874)  ;  Bell  v.  Morrisett, 
51  N.  C.  178  (1858);  Lush  v.  Mc- 
Daniel,  35  N.  C.  485,  37  Am.  Deo.  566 
(1852);  Monroeville  v.  Weihl,  13 
Ohio  Cir.  Ct.  689,  6  Ohio  Cir.  Dec. 
IBS    (1894). 

4.  Ashland  v.  Marlborough,  99 
Mass.  47   (1868). 

5.  District  of  Columbia.  —  District 
of  Columbia  v.  Haller,  4  App.  Cas. 
405  (1894). 

Maryland,  —  Baltimore,  etc.,  Co.  v. 
Cassell,  66  Md.  419,  432,  7  Atl.  805, 

59  Am.  Rep.  175    (1887). 
Massachusetts.  —  Parker     v.    Bos- 
ton, etc..   Steamboat  Co.,   109  Mass. 
449   (1872). 

Missouri.  —  Sampson  v.  Atchison, 
etc.,  R.  Co.,  57  Mo.  App.  308  (1894) 
(eyes). 

New  York.  —  Webb  v.  Yonkers  R. 
Co.,  51  N.  Y.  App.  Div.  194,  64  N.  Y. 
Suppl.  491  (1900);  King  V.  Second 
Ave.  R.  Co.,  75  Hun  17,  26  N.  Y. 
Suppl.  973  (1894)  (walk);  Harris  v. 
Panama  R.  Co.,  36  N.  Y.  Super.  Ct 
373  (1873). 

Texas.  —  St.   Louis    Southwestern 
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to  health  ®  or  vice  versa  from  health  to  sickness.''  It  may  be  a 
matter  of  degree,  e.  g.,  from  bad  to  worse  ®  or  from  worse  to 
better.^ 

"  Facts  in  isstce."  — ■  As  is  elsewhere  stated  at  greater  length,^" 
judicial  administration  seeks  with  special  insistence  to  exclude 
the  reasoning  of  a  witness  where  it  relates  to  the  existence  of  a 
fact  within  the  special  province  of  the  jury,  a  material  fact  in  the 
res  gestae,  what  Stephen  calls  a  "  fact  in  issue."  It  may  well, 
therefore,  happen  that  the  court  will  exclude  the  inference  of  an 


R.  Co.  V.  Brown  (Civ.  App.  1902)  69 
S.  W.  1010;  Atchison,  etc.,  R.  Co.  v. 
Click,  (Civ.  App.  1895)  32  S.  W. 
226;  Fordyce  ».  Moore,  (Civ.  App. 
1893)  22  S.  W.  235  (walk). 

West  Virginia.  —  Lawson  v.  Cona- 
way,  37  W.  Va.  159,  16  S.  E.  564,  38 
Am.  St.  Rep.  17,  18  L.  R.  A.  627 
(1892). 

6.  Salem  v.  Webster,  192  111.  369, 
61  N.  E.  323  (1901)  ;  Harris  v.  Pan- 
ama E.  Co.,  36  N.  Y.  Super.  Ct.  373 
(1873)    (horse). 

7.  Alabama.  —  Littleton  v.  State, 
128  Ala.  31,  29  South.  390  (1900) 
(family  way). 

Indiana.  —  Miller  v.  Dill,  149  Ind. 
326,  49  N.  E.  272  (1898)  ("family 
way"). 

Maryland.  —  Baltimore,  etc.,  Turn- 
pike Co.  V.  Casaell,  66  Md.  419, 
432,  7  Atl.  805,  59  Am.  Rep.  175 
(1887). 

Massachusetts.  —  Com.  v.  Thomp- 
son, 159  Mass.  56,  36  N.  E.  1111 
(1893)     ("family  way"). 

i\'cip  Hampshire.  —  Taylor  v. 
Grand  Trunk  E.  Co.,  48  N.  H.  304,  2 
Am.  Rep.  229    (1869)    (lamer). 

South  Dakota.  —  Fallon  v.  Rapid 
City,  97  N.  W.  1009  (1904). 

Washington.  —  Peterson  v.  Seattle 
Traction  Co.,  23  Wash.  615,  63  Pac. 
539,  65  Pac.  543,  53  L.  R.  A.  586 
(1900). 

On  an  action  for  personal  injuries, 
a  qualified  observer  may  be  allowed  to 
state  that  the  plaintiff  was  "  decided- 
ly worse  than  she  was  two  months 


after  the  accident "  and  that  she  was 
"  not  able  to  do  so  much  work  as  be- 
fore." Parker  v.  Boston,  etc..  Steam- 
boat Co.,  109  Mass.  449,  451  (1872). 
Testimony  of  lay  witnesses,  the 
wife  and  acquaintances  of  one  injured 
in  a  collision,  that  before  the  acci- 
dent he  was  a  healthy-looking  man, 
a  strong  laborer,  and  since  then  he 
looked  thin  and  pale,  was  more  quiet 
in  manner,  and  did  not  hear  so  well; 
that  he  came  home  after  the  accident 
in  an  excited  condition  and  com- 
plained of  pain  in  his  head  and  back, 
was  not  objectionable  as  being  expert 
opinion  evidence.  Peterson  v.  Seattle 
Traction  Co.,  23  Wash.  615,  63  Pac. 
539,  65  Pac.  543,  53  L.  R.  A..  586 
(1900). 

8.  Alabama.  —  In  re  Carmichael, 
36  Ala.  514  (1860)    (mentally). 

Illinois.  —  Salem  v.  Webster,  192 
111.  369,  61  N.  E.  323   (1901). 

Indiana.  —  Louisville,  etc.,  R.  Co. 
V.  Wood,  113  Ind.  544,  14  N.  E.  572, 
16  N.  E.  197   (1888). 

Massachtisetts.  —  Com.  v.  Brayman, 
136  Mass.  438  (1884)  ;  Parker  v.  Bos- 
ton, etc.,  Steamboat  Co.,  109  Mass. 
449   (1872). 

Nexc  York.  —  King  v.  Second  Ave. 
R.  Co.,  75  Hun  17,  26  N.  Y.  Suppl. 
973   (1894). 

Texas.  —  Galloway  v.  San  Antonio, 
etc.,  E.  Co.,  (Civ.  App.  1903)  78  S. 
W.  32. 

9.  Salem  v.  Webster,  192  III.  369, 
61  N.  E.  323  (1901). 

10.  §  1796. 
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observer  as  to  the  existence  of  a  particular  fact  where  the  latter 
is  closely  connected  with  the  truth  of  the  proposition  placed  in 
issue  by  the  pleadings.-' ' 

§  1850.  (Physical  Inferences;  Body);  Minor  and  transitory 

Appearances.  ■ —  In  much  the  same  way,  more  transitory  physical 
appearances  may  be  stated  by  an  ordinary  observer.  The  subject 
of  the  observation  may  be  declared  to  be  nervous,^  suffering,^  ex- 


11.  Dunham  v.  Rix,  86  Iowa  300, 
53  N.  W.  252  (1892). 

§  1850-1.  Travelers'  Ins.  Co.  r. 
Sheppard,  85  Ga.  751,  12  S.  E.  18 
(1890)  (looked  wild  and  excited); 
Dimick  v.  Downs,  82  111.  570  (1876)  ; 
O'Brien  v.  Chicago,  etc.,  R.  Co.,  89 
Iowa  644,  57  N.  W.  425  (1894); 
Webb  V.  Yonkers  R.  Co.,  51  N.  Y. 
App.  Div.  194,  64  N.  Y.  Suppl.  491 
(1900). 

2.  California.  —  Green  v.  Pacific 
Lumber  Co.,  130  Cal.  435,  62  Pac.  747 

(1900)  (a  nurse  may  testify  to  com- 
plaints of  pain  or  suffering). 

Illinois.  —  Cicero,  etc.,  St.  R.  Co. 
V.  Priest,  190  HI.  592,  60  N.  E.  814 
814  (1901;  Chicago,  etc.,  R.  Co. 
V.     Randolph,     101     111.     App.     121 

(1901)  [affirmed,  199  111.  126,  65  N. 
E.  142  (1902)]  (nervous,  weak,  in 
misery,  nauseated,  feeble,  in  distress, 
sore,  in  pain,  etc.)  ;  Ashley  Wire  Co. 
V.  McFadden,  66  111.  App.  26  (1895)  ; 
Girard  Coal  Co.  v.  Wiggins,  52  111. 
App.  69  (1893). 

Minnesota.  —  Isherwood  v.  Jen- 
kins Lumber  Co.,  87  Minn.  388,  92 
N.  W.  230  (1902);  Hall  v.  Austin, 
73  Minn.  134,  75  N.  W.  1121   (1898). 

New  York.  —  McSwyny  v.  Broad- 
way, etc.,  R.  Co.,  4  Silv.  Supreme  495, 
7  N.  Y.  Suppl.  456  (1889). 

Ohio.  —  Shelby  v.  Clagett,  46  Ohio 
St.  549,  22  N.  E.  407,  5  L.  R.  A.  606 
(1889). 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Rea- 
gan, (Civ.  App.  1896)  34  S.  W.  796; 
Western  Union  Tel.  Co.  v.  Carter, 
(Civ.  App.  1892)  20  S.  W.  834  (weak 
and  suffering). 

Vol.  Ill  — 158 


Wisconsin.  —  Werner  v.  Chicago, 
etc.,  R.  Co.,  105  Wis.  300,  81  N.  W. 
416  (1900)  ;  Heddles  v.  Chicago,  etc., 
R.  Co.,  77  Wis.  228,  46  N.  W.  115,  20 
Am.  St.  Rep.  106   (1890). 

United  States.  —  Baltimore,  etc., 
R.  Co.  V.  Rambo,  59  Fed.  75,  8  C.  C. 
A.  6  (1893). 

Canada.  — ■  Hepenstal  v.  Merritt,  33 
N.  Brunsw.  91   (1895). 

Pain.  —  An  average  observer  pos- 
sessing suitable  opportunities  for  ob- 
servation may  testify  as  to  the  ap- 
parent existence  of  pain. 

Alabama.  —  Southern  Ry.  Co.  v. 
Hobbs,  43  So.  844   (1907). 

California.  —  Kline  v.  Santa  Bar- 
bara Consol.  Ry.  Co.,  90  Pac.  125 
(1907). 

Illinois.  —  Mcllwain  v.  Gaebe,  128 
111.  App.  209  (1909)  (appearance  of 
injured  limb  or  member  of  body) ; 
Village  of  Gardner  v.  Paulson,  117 
111.  App.  17  (1904)  (uttered  exclama- 
tions of  pain). 

Minnesota.  —  Morris  v.  St.  Paul 
City  Ry.  Co.,  105  Minn.  276,  117  N. 
W.  500,  17  L.  R.  A.  (N.  S.)  598 
(1908)  (facial  expression  that  of 
pain). 

Teccas.  —  Texas  &  N.  0.  R.  Co.  v, 
Clippenger,  (Civ.  App.  1907)  106  S 
W.  155;  St.  Louis  Southwestern  Ry, 
Co.  of  Texas  v.  Schuler,  (Civ.  App. 
1907)  102  S.  W.  783;  Mullen  v.  Gal 
veston,  H.  &  S.  A.  Ry.  Co.  ( Civ.  App 
1906)  92  S.  W.  1000. 

Utah.  —  Davis  v.  Oregon  Short 
Line  R.  Co.,  88  Pac.  2  (1906). 

While,  in  an  action  for  personal  in- 
juries, exclamations  of  pain,  may  be 
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hausted,^  and  the  like.*  It  may  be  said,  as  the  result  of  his  in- 
ference, whether  a  certain  person  was  so  well  able  to  help  him- 
self as  he  had  been  before  a  given  time.^     The  inference  may  be 


proved  when  they  are  natural  ex- 
pressions of  suffering,  a  witness  may 
not  testify  that  she  heard  the  person 
injured  groan  involuntarily,  having  no 
means  of  knowing  that  the  act  was 
involuntary.  Pierson  v.  Illinois  Cent. 
R.  Co.,  159  Mich.  110,  123  N.  W.  576, 
16  Detroit  Leg.  N.  818   (1909). 

3.  State  V.  Marceaux,  50  La.  Ann. 
1137,  24  South.  611  (1898)  (as  if  he 
had  no  sleep)  ;  State  v.  Ward,  61  Vt. 
153,  17  Atl.  483   (1889)    (horse). 

4.  Angus  V.  State,  29  Tex.  App.  52, 
14  S.  W.  443   (1890)    (uneasy). 

5.  Salem  v.  Webster,  192  111.  369. 
61  N.  E.  323   (1901). 

Decreased  bodily  capacity.  —  In 
like  manner,  it  may  properly  be  said 
that  the  witness  has  observed  a  di- 
minished physical  capacity  in  case  of 
a  given  individual  after  a  certain 
time. 

Alabama.  —  Mobile  Light  &  R.  Co. 
V.  Walsh,  40  So.  560  (1906)  (unable 
to  do  anything). 

Indiana.  —  Cleveland,  C,  C.  &  St. 
L.  Ry.  Co.  v.  Hadley,  40  Ind.  App. 
731,  83  N.  E.  1025  (1907)  (perma- 
nence ) . 

Maryland.  —  Fletcher  i'.  Dixon,  77 
Atl.  326    (1910)    (more  nervous). 

Missouri.  —  Partello  v.  Missouri 
Pae.  Ry.  Co.,  217  Mo.  645,  117  S.  W. 
1138    (1909). 

Nebraska.  —  Young  v.  Beveridge, 
115  N.  W.  766  (1908). 

Oregon.  —  Crosby  v.  Portland  Ry. 
Co.,  100  Pac.  300  (1909). 

Texas.  —  Houston  &  T.  C.  R.  Co.  v. 
Parnell,  (Civ.  App.  1909)  120  S.  W. 
951;  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Hibbitts,  (Civ.  App.  1908) 
109  S.  W.  228;  G.  A.  Duerler  Mfg. 
Co.  V.  Eichhorn,  (Civ.  App.  1907)  99 
S.  W.  715;  St.  Louis  &  S.  F.  R.  Co. 
t'.  Smith,  (Civ.  App.  1905)  90  S.  W. 
926;   Chicago,  R.  I.  &  T.  Ry.  Co.  v. 


Jones,    (Civ.   App.    1905)    88    S.   W. 
445    (working  capacity  of  wife). 

Utah.  —  Johnson  f.  Union  Pac.  R, 
Co.,  100  Pac.  390  (1909)  (health  and 
voice ) . 

Virginia.  —  Chesapeake  &  0.  Ry. 
Co.  V.  Hoffman,  63  S.  E.  432  (1909) ; 
Blue  Ridge  Light  &  Power  Co.  v. 
Price,  108  Va.  652,  62  S.  E.  938 
( 1908 )    ( inability  to  work ) . 

The  ability  of  a  person  to  perform 
manual  labor  is  not  a  matter  so  ex- 
clusively within  the  domain  of  medi- 
cal science  that  witnesses  who  were 
acquainted  with  him,  and  had  oppor- 
tunity to  observe  his  ability,  cannot 
testify  with  reference  thereto.  Young 
V.  Beveridge,  (Nebr.  1908)  115  N.  W. 
766. 

Witnesses  need  not  be  physicians  to 
testify  to  the  comparative  general 
appearance  of  the  physical  condition 
of  a  person.  Crosby  v.  Portland  Ry^ 
Co.,   (Or.  1909)   100  Pac.  300. 

On  a  suit  for  injuries,  where  no 
member  was  injured,  but  plaintiff' 
complained  of  severe  abdominal  in- 
juries and  swelling,  etc.,  nonexpert 
evidence  was  admissible  that,  before 
the  accident,  she  was  healthy  and 
robust,  and  thereafter  appeared  ta 
have  suffered  from  a  violent  shock, 
and  was  a  nervous  wreck,  etc.  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Williams,  (Tex. 
Civ.  App.  1911)   136  S.  W.  527. 

The  statements  of  witnesses,  testi- 
fying in  a  personal  injury  action,, 
that  the  injured  individual  could 
not,  after  the  accident,  lift  anything, 
and  that  she  was  crippled,  and  that 
it  could  be  seen  that  she  was  suffer- 
ing pain,  and  that  she  could  not  walk 
very  far  without  resting,  were  not 
objectionable  as  constituting  conclu- 
sions. San  Antonio  Traction  Co.  v. 
Flory,  (Tex.  Civ.  App.  1907)  100  S. 
W.  200. 
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as  to  whether  a  faculty  appears  to  have  been  impaired,®  the  use 
of  limbs  '^  or  other  parts  of  the  body  *  restricted  and  the  like.  One 
competent  to  do  so  may  state  whether  earning  capacity  has 
been  reduced "   by   the   particular   disease   or  injury   or,    on  the 


Diminished  mental  capacity.  —  A 
similar  inference  may  be  drawn  as 
to  ability  to  perform  mental  acts. 
Georgia  Ky.  &  Electric  Co.  v.  Gille- 
land,  133  Ga.  621,  66  S.  E.  944 
(1909)  (appeared  more  atpuid)  ; 
Pullman  Co.  v.  Hoyle,  (Tex.  Civ.  App. 
1909)    115  S.  W.  315   (disposition). 

Proportionate  diminution.  —  In  at- 
tempting to  state  the  degree  of  im- 
pairment in  physical  or  mental  vigor, 
even  an  ordinary  observer  will  be  per- 
mitted to  state  the  percentage  of 
diminution  or  the  fraction  of  orig- 
inal ability  still  remaining.  Thus, 
on  an  action  for  injuries,  it  was 
proper  to  admit  the  testimony  of  a 
nonexpert  witness  that  plaintiff  did 
not  appear  "  to  be  50  per  cent,  as 
good  a  man "  as  he  was  before  the 
accident.  St.  Louis  &  S.  F.  R.  Co. 
V.  Smith,  (Tex.  Civ.  App.  1905)  90 
S.  W.  926. 

Self-regarding  evidence.  —  The  in- 
jured person  may  testify  to  the  same 
facts.  Houston  &  T.  C.  R.  Co.  v. 
O'Donnell,  (Tex.  Civ.  App.  1905)  90 
S.  W.  886  (hearing)  ;  Chesapeake  & 
0.  Ry.  Co.  i;.  Hoffman,  (Va.  1909) 
63  S.  E.  432 ;  Ellis  v.  State,  138  Wis. 
513,  119  N.  W.  1110,  20  L.  R.  A.  (N. 
S.)   444   (1909). 

6.  Chicago,  etc.,  R.  Co.  v.  Van 
Vleck,  143  111.  480,  32  N.  E.  262 
(1892)  (hearing);  Will  v.  Mendon, 
108  Mich.  251,  66  N.  W.  58  (1896) 
(feeling)  ;  Adams  v.  People,  63  N.  Y. 
621  (1875)  (eyesight);  Chicago,  etc., 
R.  Co.  V.  Long,  26  Tex.  Civ.  App.  601, 
65  S.  W.  882  (1901)  (seeing  and 
hearing). 

7.  Illinois.  —  Chicago,  etc.,  R.  Co. 
V.  Van  Vleck,  143  111.  480,  32  N.  E. 
262    (1892)     (lame). 

Michigan.  —  Will  v.  Mendon,  108 
Mich.    251,    66    N.    W.    58     (1896) 


(numb)  ;  Harris  v.  Detroit  City  R. 
Co.,  76  Mich.  227,  42  N.  W.  1111 
(1889)    (arm). 

New  York.  —  McSwyny  v.  Broad- 
way, etc.,  R.  Co.,  4  Silv.  Supreme 
495,  7  N.  Y.  Suppl.  456  (1889). 

Texas.  —  Missouri,  etc.,  R.  Co.  i'. 
Wright,  19  Tex.  Civ.  App.  47,  47  S. 
W.  56   (1898)    (inability  to  walk). 

Wisconsin.  —  Collins  v.  Janesville, 
111  Wis.  348,  87  N.  W.  241,  1087 
(1901)  (walking)  ;  Keller  v.  Gilman, 
93  Wis.  9,  66  N.  W.  800   (1896). 

Paralysis.  —  A  partial  or  complete 
paralysis  of  certain  portions  of  the 
body  and  similar  facts  any  nonexpert 
observer  may  state.  International  & 
6.  N.  R.  Co.  V.  Sandlin,  (Tex.  Civ. 
App.  1909)  122  S.  W.  60  (lower 
limbs ) . 

8.  Chicago,  etc.,  R.  Co.  v.  Long,  26 
Tex.  Civ.  App.  601,  65  S.  W.  882 
(1901)    (head). 

9.  California.  —  Healy  v.  Visalia, 
etc.,  R.  Co.,  101  Cal.  585,  86  Pac.  125 
(1894)  (could  do  housework  before 
injury  but  not  subsequently). 

Georgia.  —  Chattanooga,  etc.,  R. 
Co.  V.  Huggins,  89  Ga.  494,  15  S.  B. 
848   (1892). 

Illinois.  —  West  Chicago  St.  R.  Co. 
V.  Fishman,  169  111.  196,  48  N.  E.  447 
(1897);  Ashley  Wire  Co.  v.  McFad- 
den,  66  111.  App.  26  (1896)  ;  Chicago, 
etc.,  R.  Co.  V.  Arnol,  46  111.  App.  157 
(1891). 

Michigan.  —  Langworthy  v.  Green 
Tp.,  88  Mich.  207,  50  N.  W.  130 
(1891). 

NeiB  York.  —  Cass  v.  Third  Ave.  R. 
Co.,  20  N.  Y.  App.  Div.  591,  47  N.  Y. 
Suppl.  356  (1897).  See  also  El- 
dridge  v.  Atlas  Steamship  Co.,  58  Hun 
96,  11  N.  Y.  Suppl.  468   (1890). 

West  Virginia.  —  Lawson  v.  Cona- 
way,  37  W.  Va.  159,  16  S.  E.  564,  38 
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other  hand,  he  may  equally  well  assert  that  it  has  not  ^°  been  so 
affected. 

Influence  of  narcotics.  —  An  ordinary  observer  of  average  ex- 
perience may  properly  draw  an  inference  from"  the  appearences 
presented  to  his  perception  that  a  given  individual  was  under  the 
influence  of  narcotic  drugs,  e.  g.,  morphine.^^  Naturally,  it  is 
essential  to  admissibility  that  a  certain  degree  of  familiarity  with 
the  operation  of  the  drug  should  be  shown.^^ 

§  1851,  (Physical  Inferences);  Conduct.  —  Actions,  employ- 
ing for  their  accomplishment  a  series  of  separate  phenomena 
occurring  in  a  succession  of  time  are  more  readily  conveyed  to 
the  mind  by  the  aid  of  language  than  are  the  appearances  of  bodies 
or  other  coexistences.  The  fundamental  reason  for  this  is  else- 
where stated.'  Words,  which  follow  each  other  in  succession  of 
time  are  aptly  employed  for  the  description  of  events  which  follow 
each  other  in  sequence.  Customarily,  almost  as  a  matter  of  course, 
the  synthetical  process  of  blending  simple  phenomena  into  a  more 
compound  fact  *  of  which  they  constitute  the  component  parts  ' 
is  taking  place  at  the  hands  of  witnesses  incessantly  throughout 
the  trial.  Practically  speaking,  the  mental  result  is  merely  that 
of  a  complex  or  compound  fact.  Action,  conduct,  is  most  fre- 
quently so  described  by  ordinary  observers  as  to  the  most  common- 
place matters  as  well  as  those  more  involved.* 

Am.   St.   Rep.   17,    18   L.  R.  A.   627  v.  Madison,  62  Wia.   137,  22  N.  W. 

(1892).  141,  683   (1885)    (farming). 

Wisconsin.  —  Conrad  v.  Ellington,  11.  Burt  v.  Burt,  168  Mass.  204,  46 

104  Wis.  367,  80  N.  W.  456   (1899)  ;  N.  E.  622   (1897)  ;  Endowment  Rank 

Keller  v.  Oilman,  93  Wis.  9,  66  N.  W.  K.  of  P.  v.  Allen,  104  Tenn.  623,  58 

800   (1896).  S.  W.  241    (1900). 

Harmless  error.  —  The  reception  of  12.  Rupe  v.  State,  42  Tex.  Cr.  477, 

such  an  inference  has  been  regarded  61  S.  W.  929  (1901)    (morphine), 

as     erroneous    but    not    prejudicial.  §  1851-1.  §  1815. 

Spears  v.  Mt.  Ayr,  66  Iowa  721,  24  2.  §§  44,  49. 

N.  W.  504  (1885).  S.  §§  45,  49. 

10.  Blackman  v.  Johnson,  35  Ala.  4.  Taylor  v.   Security  Life  &  An- 

252    (1859)  ;   Barker  v.   Coleman,  35  nuity  Co.,  145  N.  C.  383,  59  S.  E.  139 

Ala.  221   (1859)  ;  Adams  ».  People,  63  (1907)     (not  addicted   to  use  of   in- 

N.  Y.   621    (1875)     (eyesight  good);  toxicants);     Merriman     t>.     Blalack, 

St.  Louis  Southwestern  R.  Co.  v.  Mc-  (Tex.  Civ.  App.  1909)   122  S.  W.  403 

Dowell,    (Tex.  Civ.  App.  1903)    73  S.  (recognized    defendant    as    owner    of 

W.   974;    St.   Louis   Southwestern  R.  the  land)  ;  International  4  G.  N.  R. 

Co.  V.  Brown,  30  Tex.  Civ.  App.  57,  69  Co.  v.  Morin,   (Tex.  Civ.  App.  1909) 

8.  W.  1010  (1902)   (crippled)  ;  Baker  116  S.  W.  656. 


2517        Simple  Infeeences  as  to  Conduct.     §•§  1852,  1853, 

§  1852.  (Physical  Inferences;  Conduct);  Animals,  Acts  and 
Habits.  —  As  is  tlie  case  with  other  animate  objects,  the  acts  and 
habits  of  animals  may  be  characterized,  reproduced  by  means  of 
mental  effects  impressed  upon  the  mind,  by  the  inferences  of 
ordinary  observers.  Their  conduct,^  whether  specific  or  habitual,* 
may  thus  be  placed  before  the  tribunal.  The  feelings  or  emotions 
of  which  the  observed  conduct  is,  as  it  were,  a  reaction  may  also 
be  gathered  by  observation.*  Should  it  happen  that  all  constitut- 
ing phenomena  can  be  fully  placed  before  the  jury  in  their  true 
relation  to  each  other  in  such  a  way  that  the  latter  can  reason 
accurately  about  them,  no  administrative  necessity  for  supplanting 
the  primary  phenomena  by  the  secondary  evidence  of  an  inference 
is  furnished.  The  present  rule  of  exclusion,  the  "  opinion  evi- 
dence rule,"  so  called,  exerts  its  unaffected  influence  and  the  in- 
ference is  rejected.* 

Cause  of  conduct.  —  Where  the  inference  is  an  obvious  one,  an 
observer  properly  qualified  by  suitable  opportunities  for  observa- 
tion may  state  what  is  the  cause  of  certain  conduct  on  the  part  of 
an  animal.  He  may,  for  example,  declare  his  inference  as  to 
what  frightened  a  horse.* 

§  1853.  (Physical  Inferences;  Conduct);  Common  Inferences. 

—  Where  the  reasoning  of  the  witness  with  regard  to  acts  of  con- 
duct is  simple  and  necessary,  e.  g.,  that  the  person  in  question  is 

§1852-1.  Sydleman  «.  Beckwith,  4.3  accident.    Say  the  court :     "  It  is  mat 

Conn.    9    (1875)     (that   a  horse  was  ter    of    common    observation    alone." 

safe  and  kind)  ;  Lynch  v.  Moore,  15 1  Wlhittier  v.  Franklin,  46  N.  H.  23,  26, 

Mass.    335,    28    N.    E.    277    (1891);  88  Am.  Dec.  185   (1865). 
Noble  V.  St.  Joseph,  etc.,  R.  Co.,  98  Disposition   of   animals.  —  Without 

Mich.    249,    57   N.    W.    126    (1893);  inquiring  into   the   actual  mental  or 

State  ».  Avery,  44  N.  H.  392  (1862).  normal  traits  which  characterize  an 

See    also    Kennon   v.    State,    (Tex.  animal,    an    ordinary    observer    with 

Cr.  App.  1904)  82  S.  W.  518   (scour-  suitable  opportunities  for  observation 

ing).  may  state  what  is  readily  to  be  in- 

2.  Snow  V.  Price,  1  Tex.  App.  Civ.  ferred   from   the    conduct   manifested 
Cas.  §   1342    (1880).  as    to     its     disposition.      Wilson    v. 

3.  Whittier  v.  Franklin,  46  N.  H.  State,      (Ala.      1911)      54     So.     572 
23,  26,  88  Am.  Dec.  185  (1865).  (mules);    Delfs    v.    Dunshee,     (Iowa 

See  also  Ward  v.  Meridith,  220  111.  1909)   122  N.  W.  236  (horses). 

66,  77  N.  E.  118   (1906)    (frightened  4.  Whittier  v.  Franklin,  46  N.  H. 

horse).  23,  88  Am.  Dec.  185,   (1865). 

A  witness  may  state,  for  example,  5.  Mikesell  v.  Wabash  R.  Co.,  134 

that  a  horse  appeared  "  sulky  "  rather  Iowa  736,  112  N.  W.  201   (1907). 
than  "frightened"  at  the  time  of  an 
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habitually  sober  *  or  customarily  drunk  ^  the  statement  is  mainly 
one  of  fact. 

Preliminary  detail.  —  In  all  cases,  the  observing  witness  will 
be  required  to  give  such  individual  acts  as  can  effectively  be  done, 
selecting  those  which  strike  him  as  salient  and  material.^  The 
same  inquiry  as  to  the  constituent  phenomena  which  form  the 
component  parts  of  the  compounded  fact  asserted  in  relation  to 
conduct  may  also  be  employed  upon  cross-examination.* 

§  1854.  (Physical  Inferences;  Conduct);  Complicated  Infer- 
ences  Should  the  inference  become  involved  with  a  large  pro- 
portion of  reasoning,  the  basis  for  the  mental  act  be  extended,  the 
boundary  of  conclusion  may  be  passed  and  the  "  opinion  "  accord- 
ingly excluded.-'  This  is  particularly  apt  to  be  true  where  the 
court  feels  that  there  is  probably  an  extended  basis  of  undisclosed 
fact  which  the  witness  uses  in  his  reasoning.^  That  a  given 
person  could  not  be  moved  by  any  power  on  earth  ^  may,  from  a 
certain  point  of  view,  be  properly  regarded  as  expressing  a  fact 
rather  than  an  inference.     Where  the  physical  or  psychological 


§  1853-1.  Stanley  v.  State,  26  Ala. 
26  (1855)  ;  Mitchell  !■.  State,  43  Fla. 
584,  31  South.  242  (1901);  Beal  V. 
Eoheson,  30  N.  C.  276    (1848). 

2.  Illinois.  —  Gallagher  r.  People, 
120  111.  179,  11  N.  E.  335   (1887). 

Iowa.  —  RaflFerty  r.  Buckman,  46 
Iowa  195    (1877). 

Kentucky.  —  Smith  v.  Smith,  1 1 
Ky.  L.  Rep.  859   (1890). 

Texas.  —  Galveston,  etc.,  R.  Co.  v. 
Davis,  (Civ.  App.  1898)  45  S.  '  W. 
956. 

England.  —  Alcock  v.  Royal  Exch. 
Assur.  Co.,  13  Q.  B.  292,  13  Jur.  445, 
18  L.  J.  Q.  B.  121,  66  E.  C.  L.  292 
(1848). 

3.  Georgia.  —  Jones  v.  Grogan,  98 
Ga.  552,  25  S.  E.  590  (1896). 

Illinois.  —  Greenup  v.  Stoker,  8 
111.  202   (1846). 

Indiana.  —  Louisville,  etc.,  R.  Co. 
V.  Miller,  141  Ind.  533,  37  N.  E.  343 
(1895). 

Massachusetts.  —  Leonard  v.  Allen, 
11  Cush.  241   (1853). 


Michigan.  —  Storrie  r.  Grand 
Trunk  Elevator  Co.,  96  N.  W.  569 
(1903). 

On  an  action  for  slander,  where  a 
witness  testified  that  the  defendant 
used  "  certain  expressions,  gestures, 
and  intonations  of  voice,"  he  was  per- 
mitted, after  detailing  these  specifi- 
cally as  well  as  he  could,  to  give  the 
eflFect  which  they  produced  on  liis 
mind  as  to  who  was  meant  and  what 
was  afiirmed.  Leonard  v.  Allen,  11 
Cush.   241    (18.53). 

4.  Fuller  r.  State.  117  Ala.  36,  23 
South.  688  (1897). 

§  1854-1.  Morris  r.  East  Haven,  41 
Conn.  252   (1874). 

That  a  given  person  "  did  not  speak 
very  friendly"  to  another  has  been 
rejected  as  a  conclusion.  Stevens  v. 
Larwill,  110  Mo.  App.  140,  84  S.  W. 
113   (1904)  , 

2.  Ardmore  Coal  Co.  r.  Bevil,  61 
Fed.  757,  IOC.  C.  A.  41   (1894). 

3.  Smith  t'.  Smith,  117  N.  C.  348, 
23  S.  E.  270  (1895). 


2519  Standards  as  to  Habituai  Conduct.  §  1855 

force  alleged  to  dominate  conduct  is  one  beyond  the  range  of 
common  knowledge  *  and  presumably  beyond  the  personal  ex- 
perience of  the  witness,  his  inference  will  be  rejected.  Thus,  an 
ordinary  observer  will  not  as  a  rule,  be  permitted  to  state  that  a 
given  individual  acted  as  if  he  were  contemplating  suicide.* 

§  1855.  (Physical  Inferences;  Conduct);  Habitual   Conduct. 

—  The  inference  as  to  conduct  may  be  stated  in  the  form  of  the 
existence  of  a  habit.^  Habitual  conduct  is,  in  a  sense,  circum- 
stantial evidence  as  to  actual  conduct.  Where  there  is  no  direct 
evidence  as  to  the  latter,  or  the  evidence  on  that  point  is  conflicting 
and  in  equilibrio,  the  inference  is  invoked  that  the  person  in 
question  probably  acted  in  a  particular  way  because  he  was  in  the 
habit  of  so  acting.^  In  a  still  greater  degree,  stating,  and  even 
characterizing  the  salient  peculiarities  of  individual  conduct 
merely  submits  to  the  tribunal  a  species  of  fact.^  To  the  habitual 
conduct  observed  by  him,  the  witness  may,  in  different  cases,  apply 
separate  standards  of  measurement.  He  may,  for  example,  em- 
ploy that  of  reasonable  care,*  the  correct  performance  of  duty,^ 
fair  dealing®  and  the  like.     He  may  decide  whether  a  workman 

4.  §§  691  et  seq.  ville,  etc.,  R.  Co.  v.  Miller,  141  Ind. 

5.  New  York  Mut.  L.  Ins.  Co.  v.  5.33,  37  N.  E.  343  (1894)  (industri- 
Hayward,  (Tex.  Civ.  App.  1894)  27  ous)  ;  Pearl  v.  Omaha,  etc.,  R.  Co., 
S.  W.  36.  115  Iowa  535,  88  N.  W.  1078   (1902) 

§  1855-1.  State  v.  David,  25  Ind.  (industrious)  ;  Galveston,  etc.,  R.  Co. 
App.  297,  58  N.  B.  83  (1900)  (easily  v.  Davis,  (Tex.  Civ.  App.  1898)  45  S. 
awakened  from  sleep)  ;  Texas  &  P,  W.  956  (of  an  engineer  that  he  would 
Ry.  Co.  V.  Crump,  (Tex.  1909)  115  pull  a  train  down  hill  as  fast  as  he 
S.  W.  26;  St.  Louis  &  S.  F.  R.  Co.  could  turn  a  wheel)  ;  Terrell  v.  Rus- 
V.  Smith,  (Tex.  Civ.  App.  1904)  79  sell,  (Tex.  Civ.  App.  1897)  42  S.  W. 
S.  W.  340  (hard-working  woman).  129  (careless,  unskilled,  and  reek- 
Self -regarding  inferences.  —  An  en-  less ) . 
gineer  may  state  that  he  rang  the  bell  4.  Wilson  v.  New  York,  etc.,  R.  Co., 
at  a  particular  crossing  because  he  18  R.  I.  598,  29  Atl.  300  (1894). 
habitually  did  so.  Texas  &  P.  Ry.  Co.  5.  Shook  v.  Pate,  50  Ala.  91 
V.  Crump,  (Tex.  1909)  115  S.  W.  (1873)  ;  McKarsie  v.  Citizens'  Bldg., 
26.  etc.,   Assoc,    (Tenn.   Ch.   App.   1899) 

2.  Swift  V.  Zerwick,  88  111.  App.  53  S.  W.  1007  (sale  in  exact  accord- 
558  (1899).  ance  with  an  advertisement). 

3.  Illinois  Cent.  R.  Co.  v.  Ashlin?,  6.  Greville  v.  Chapman,  5  Q.  B. 
171  111.  313,  49  N.  E.  521  .(1898)  731,  Dav.  &  M.  553,  8  Jur.  189,  13 
(careful)  ;  Swift  v.  Zerwick,  Sff  111.  L.  J.  Q.  B.  172,  48  E.  C.  L.  731 
App.    558    (1899)     (careful);    Louis.  (1844). 
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habitually  uses  meclianical  skill.''  How  necessary  ®  or  proper  ® 
certain  acts  were  the  ordinary  witness  may  occasionally  state  as 
a  matter  of  fact.  A  competent  observer  may,  in  obvious  instances, 
even  apply  a  standard  of  safety  to  the  acts  observed  by  him,^" 
stating  to  what  extent,  if  any,  the  conduct  was  that  of  a  Drudent 
man. 

§  1856.  (Physical  Inferences;  Conduct);  Human  Conduct.— 

As  in  the  case  of  animals  just  considered,-'  an  observer  may  de- 
scribe humcm  conduct  by  stating  the  effect  which  it  produced  on 
his  mind.^  He  may  give  the  manner  of  it,  the  way  in  which  it 
was  done.'    Administration  has,  however,  imposed  obvious  limita- 


7.  Buckalew  v.  Tennessee  Coal,  etc., 
Co.,  112  Ala.  146,  20  South.  606 
(1896)  (superintendent  is  compe- 
tent) ;  State  v.  Baldwin,  36  Kan.  1, 
12  Pac.  318  (1886)  (cutting  out  door 
panel)  ;  Lewis  v.  Emery,  108  Micli. 
641,  66  N.  W.  569  (1896). 

8.  Storrie  v.  Grand  Trunk  Elevator 
Co.,  (Mich.  1903)  96  N.  W.  569  (go 
under  a  gate  in  discharge  of  duty). 

9.  Pittsburgh,  etc.,  R.  Co.  v.  Mar- 
tin, 157  Ind.  216,  61  N.  E.  229 
(1901);  Funderburk  v.  State,  (Tex. 
Cr.  App.  1901)  64  S.  W.  1059  (whip- 
ping immoderate). 

10.  Robinson  v.  Waupaca,  77  Wis. 
544,  46  N.  W.  809  (1890). 

§    1856-1.  §   1852. 

2.  Alabama.  —  Linnehan  v.  State, 
116  Ala.  471,  22  South.  662  (1897) 
(cursed)  ;  Bynon  v.  State,  117  Ala. 
80,  23  South.  640,  67  Am.  St.  Rep. 
163  (1897)  (that  a  man  and  woman 
lived  as  husband  and  wife)  ;  Prince 
V.  State,  100  Ala.  144,  14  South.  409, 
46  Am.  St.  Rep.  28  (1893)  (perspir- 
ing freely)  ;  Spiva  v.  Stapleton,  38 
Ala.  171  (1871)  (managed  pretty 
well). 

Oeorgia.  —  Turner  v.  State,  114 
Ga.  421,  40  S.  E.  308  (1901)    (tried). 

Illinois.  —  Chicago,  etc.,  R.  Co.  v. 
Martin,  112  111.  16  (1884)  (holding 
that  a  physician  may  state  whether 
a  sickness  is  feigned)  ;  Greenup  v. 
Stoker,  8  111.  202  (1846)    (courted). 


Iowa.  —  Kuen  v.  Upweir,  98  Iowa 
393,  67  N.  W.  374  (1896)  (under- 
stood English). 

Kansas.  —  White  v.  White,  90  Pac. 
1087  (1907)  ("gesticulating  as  if 
mad"). 

Massachusetts. —  Com.  v.  Snell,  189 
Mass.  12,  75  N.  E.  75  (1905)  (what 
person  at  a,  distance  was  doing). 

Michigan.  —  Lewis  v.  Emery,  108 
Mich.  641,  66  N.  W.  569  (1896). 

Nebraska.  —  Missouri  Pac.  R.  Co. 
V.  Palmer,  55  Nebr.  559,  76  N.  W.  169 
(1898). 

South  Carolina.  —  Trimmier  v. 
Thomson,  41  S.  C.  125,  19  S.  E.  291 
(1894). 

Teaios.  —  Tollett  v.  State,  (Cr.  App. 
1901)  60  S.  W.  964  (turned  to  run)  ; 
Taylor  v.  State,  (Cr.  App.  1900)  56 
S.  W.  753;  Gerick  v.  State,  (Cr.  App. 
1898)  45  S.  W.  717  (threaten); 
Bruce  v.  State,  31  Tex.  Cr.  590,  21  S. 
W.  681    (1893)    (shuddered). 

Washington.  —  Sears  t'.  Seattle 
Consol.  St.  R.  Co.,  6  Wash.  227,  33 
Pac.  389,  1081    (1893). 

3.  Alabama.  —  White  v.  State,  103 
Ala.  72,  16  South.  63  (1894)  (speak- 
ing with  his  usual  intelligence)  ; 
Reeves  r.  State,  96  Ala.  33,  11  South. 
296  (1892)  ("talking  mad");  Ala- 
bama Great  Southern  R.  Co.  v.  Fra- 
zier,  93  Ala.  45,  9  South.  303,  30  Am. 
St.  Rep.  28  (1891)  (pleasant)  ;  State 
0.  Houston,  78  Ala.  576,  56  Am.  Rep. 
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tions  upon  the  exercise  of  indulgence  which  it  concedes  in  this 
respect.     The  inference  may,  for  example,  involve  too  large  an 


59  (1885)  (excited);  Ray  v.  State, 
50  Ala.  104  (1873)  (jesting);  Raia- 
ler  V.  Springer,  38  Ala.  703,  82  Am. 
Dec.  736   (1863)    (insulting). 

See  also  Cohn  &  Goldberg  Lumber 
Co.  V.  Eobbins,  (Ala.  1909)  48  So. 
853  (driving  ox  team  proper)  ;  Tag- 
ert  V.  State,  (Ala.  1905)  39  So.  293 
(expressed  no  surprise). 

Arkansas.  —  Green  v.  State,  64 
Ark.  523,  43  S.  W.  973  (1898)  (per- 
son did  not  seem  to  know  what  she 
was  about)  ;  St.  Louis,  etc.,  R.  Co.  v. 
Brown,  62  Ark.  254,  35  S.  W.  225 
(1896)     (insulting). 

Florida.  —  Sylvester  v.  State,  35 
South.  142  (1903). 

Georgia.  —  Perdue  v.  State,  69  S. 
E.  184   (1910)    (quiet). 

Illinois.  —  Cicero,  etc.,  R.  Co.  v. 
Eichter,  85  111.  App.  591  (1899) 
(childish) . 

Indiana.  —  Pittsburgh,  etc.,  St.  R. 
Co.  V.  Martin,  157  Ind.  216,  61  N.  E. 
229   (1901)    (promptly). 

loica.  —  Smith  v.  Hickenbottom,  57 
Iowa  733,  11  N.  W.  664  (1882) 
(childish). 

Kansas.  —  State  v.  Stackhouse,  24 
Kan.  445   (1880)    (on  good  terms). 

Nebraska.  —  Schlencker  v.  State,  0 
Nebr.  241,  243,  246,  1  N.  W.  857 
(1879). 

New  York.  —  Blake  v.  People,  73 
N.  Y.  586   (1878)    (friendly). 

North  Carolina.  —  State  v.  Ed- 
wards, 112  N.  C.  901,  17  S.  E.  521 
(1893)    (in  fun). 

Oregon.  —  State  v.  Saunders,  14 
Oreg.  300,  12  Pac.  441  (1886)  (shot 
me  like  a  dog). 

Rhode  Island.  —  Wilson  v.  New 
York,  etc.,  R.  Co.,  18  R.  I.  598,  29 
Atl.  300  (1894)    (careful). 

South  Carolina.  —  Trimmier  v. 
Thomson,  41  S.  C.  125,  19  S.  E.  291 
(1893)    (like  an  owner). 

See  also  Berry  v.  City  of  Greenville, 


84  S.  C.  122,  65  S.  E.  1030  (1909) 
(walked  as  carefully  as  usual). 

Texas.  —  Rutherford  v.  St.  Louis, 
etc.,  R.  Co.,  28  Tex.  Civ.  App.  625,  67 
S.  W.  161  (1902)  (polite  and  cour- 
teous, or  otherwise)  ;  Bennett  v. 
State,  39  Tex.  Cr.  639,  48  S.  W.  61 
(1898)  (kinder  mad);  Powers  v. 
State,  23  Tex.  App.  42,  5  S.  W.  153 
(1887)    (insulting). 

See  also  St.  Louis  South  Western 
Ry.  Co.  of  Texas  ■;;.  Wright,  (Tex. 
Civ.  App.  1904)  84  S.  W.  270  (drunk 
and  boisterous ) . 

Wisconsin.  —  Boorman  v.  North- 
western Mut.  Relief  Assoc,  90  Wis. 
144,  62  N.  W.  924  (1895)  (gloomy, 
sullen,  and  quarrelsome ) . 

United  States.  —  Northern  Pac.  R. 
Co.  V.  Urlin,  158  U.  S.  271,  15  S.  Ct. 
840,  39  L.  ed.  977   (1895)    (careful). 

Evidence  that  witness  knew  plain- 
tiff's fellow  servant  to  be  a  careless 
and  ignorant  fellow,  that  he  was  slow, 
unsatisfactory,  and  unreliable,  was  a 
statement  of  a  fact,  and  not  objec- 
tionable as  a  conclusion.  Kansas  City 
Consol.  Smelting  &  Refining  Co.  v. 
Taylor,  (Tex.  Civ.  App.  1908)  107 
S.  W.  889. 

On  a  murder  trial,  the  issue  being 
the  insanity  of  the  prisoner,  witnesses 
in  his  favor  were  allowed  to  testify 
that  "  on  the  day  of  the  murder,  and 
for  some  time  previous,  the  prisoner 
had  acted  '  strangely ;  '  that  he  had 
'  no  work,'  was  '  drinking,'  '  had 
nothing  to  eat,'  '  was  not  in  his  right 
mind,'  '  was  excited,'  '  walked  has- 
tily,' '  acted  queer,'  '  tried  to  run 
against  us,'  '  acted  funnier  than  he 
ever  did  before,'  '  looked  kind  of 
fierce,'  '  had  fits,'  '  was  drinking  day 
of  tragedy,'  '  looked  as  if  he  was 
dreaming,  as  if  there  was  something 
on  his  mind,'  etc"  The  government, 
in  rebuttal,  was  allowed  to  introduce 
statements   of   the   evidence   of   wii- 
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element  of  reasoning  by  the  declarant  to  be  received.  This  may 
happen  where  the  witness  is  obviously  applying  his  own  mental 
standard  rather  than  that  of  the  community,  e.  g.,  in  characterizing 
certain  driving  as  careful,  meaning,  that  he  himself  so  considers 
it.*  Or  the  speaker  may  be  endeavoring  to  describe  conduct  ac- 
cording to  a  subjective  moral  standard.^  Again,  should  the  infer- 
ence enter  upon  the  distinctive  field  of  the  jury  to  an  extent 
justified  by  no  sufficient  warrant  in  forensic  necessity  the  act  of 
reasoning  will  be  rejected.®  Ambiguity  and  lack  of  definiteness 
are  as  objectionable  in  connection  with  results  of  the  mental 
process  as  in  any  other  form  of  evidence. '^  It  is  probably  upon 
this  ground  that  such  an  inference  in  relation  to  conduct  as  his 
manner  was  "  very  childish  "  ®  has  been  rejected. 

§  1857.  (Physical  Inferences;   Conduct);  Mutual  Relations. 

- —  A  witness  may  state  what  inference  he  has  reached  with  regard, 
to  the  mutual  relation  of  two  persons  from  observing  their  con- 
duct.^ 

§  1858.  (Physical  Inferences;  Conduct)  ;Gbi^ciolGondMLCt 

A  witness  with  sufficient  powers  of  observation  and  opportunities 
for  exercising  them  may  state  his  inference  as  to  the  object  with 
which  certain  acts  of  conduct  were  undertaken.^     Thus  a  witness 

nesses  that  they  had  "seen  the  pris-  150  Mass.  394,  23  N.  E.  51    (1890) 

oner   at  different  periods  before   the  ( lying) . 

homicide  and  on  the  same  day.     '  He  6.  Kendall  v.  Limberg,  69  111.  355 

seemed    perfectly    sane,'    'he   walked  (1873);    State   f.    Evans,    122    Iowa 

straight    enough,'    'his    face    looked  174,  97  N.  W.  1008   (1904)     (temper 

natural,'     '  he     appeared    to    be     all  of  a  crowd )  ;   Messner  %\  People,  45 

right,'  'saw  him  on  the  witness  stand  N.  Y.  1    (1871)  ;  Calvert  v.  State,  14 

about  the  last  day  of  September;  be  Tex.   App.    154    (1883)  ;    Lumbkin   v. 

was  a  little  excited,  but  nothing  pecu-  State,  12  Tex.  App.  341  (1882). 

liar  in  his  action  at  all;  should  say  7.  §  1743. 

he  was  sane  from  his  general  appear-  8.  Baltimore  Safe  Deposit,  etc.,  Co. 

ance,   etc' "     Schlencker   v.    State,   9  v.    Berry,    93   Md.    560,    49   Atl.   401 

Nebr.   241,    243,    246,    1    N.    W.    857  (1901). 

(1879).  §    1857-1.  State  v.   Marsh,   70   Vt. 

4.  Morris  v.  East  Haven,  41  Conn.  288,  40  Atl.  836  (1898)  (intimate). 
252  (1874)  ("merely  the  expression  §  1858-1.  Gault  v.  Sickles,  85  Iowa 
of  a  naked  opinion").  266,  52  N.  W.  206    (1892);  Com.  v. 

5.  Brinkley  v.  State,  89  Ala.  34.  8  Galavan,  9  Allen  (Mass.)  271  (1864). 
South.  22,  18  Am.  St.  Rep.  87  (1889)  A  witness  may  properly  state  that 
(indecent  dancing) ;  Com.  v.  Mullen,  a  certain  person  looked  as  if  he  were 

looking  at  another.    Gulf,  C.  k  S.  F. 
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may  state,  in  respect  to  a  plaintiff's  husband,  that  he  "  was  attend- 
ing to  her  business  for  her  when  she  did  not  attend  to  it  herself."  * 
Such  a  statement  is  a  convenient  way  of  epitomizing  numerous 
phenomena. 

§  1859.  (Physical  Inferences;  Conduct);  Other  characteriza- 
tion of  Conduct '  An  observer  may  seek  to  use  a  greater  amount 

of  reasoning  in  his  inference  by  stating  the  motives  or  emotions  ^ 
from  which  given  conduct  has  taken  its  rise.  He  may  even  wish 
to  declare  what  influenced  a  person  in  a  certain  connection.^  In 
such  cases,  where  the  proportion  of  reasoning  is  high,  as  compared 
to  that  of  observation  and  not  justified  by  any  administrative 
necessity,  characterization  of  conduct  may  be  rejected  as  more 
nearly  in  the  nature  of  a  conclusion.* 

§  1860.  (Physical  Inferences;  Conduct);  Protecting  the  jury. 

—  Admissibility,  in  any  particular  case,  is  conditional  upon  such 
a  variety  of  circumstances,  is  a  function  of  so  many  variables, 
that  no  hard  and  fast  rule  can  well  be  stated.  The  same  inference 
that,  relating  to  a  collateral  matter,  would  be  received  as  a  matter 
of  course  might,  with  equal  propriety,  be  excluded,  did  it  nearly 
pertain  to  the  truth  of  the  proposition  upon  which  the  jury  are  to 
pass.  A  female  plaintiff,  for  example,  might  not  be  permitted, 
on  an  action  for  seduction,  to  state  that  the  defendant  had  treated 
her  "  very  affectionately."  ^ 

§  1861.  (Physical  Inferences);  Identities  and  Correspondences. 

—  A  result  of  observation  frequently  summarized  by  an  ordinary 
witness  into  an  act  of  reasoning  is  that  of  the  identity  of  a  human 
being,  animal  or  any  article  of  real  or  personal  property.  In 
manj''  instances,  the  administrative  ground  for  receiving  in  evi- 
dence the  act  of  reasoning  is  that  the  primary  phenomena  of 
observation  are  too  numerous  and  minute  to  be  stated  by  the  wit- 

Ry.    Co.   V.    Miller,    (Tex.    Civ.   App.  2.  In  re   Goldthorp,   94   Iowa   330, 

1904)  79  S.  W.  1109.  62  N.  W.  845,   58  Am.  St.  Rep.  400 

2.  Gault  V.   Sickles,   85   Iowa  266,  (1895);     O'Connor    v.    Madison,    P8 

52  N.  W.  206  (1892).  Mich.  183,  57  N.  W.  105  (1893). 

§  1859-1.  Culver  v.  Dwight,  6  Gray  3.  Houston  &  T.  C.  Ry.  Co.  v.  Lee, 

(Mass.)  444  (1856)  ;  State  v.  Marsh,  (Tex.  Sup.  1911)   133  S.  W.  868. 

70  Vt.  288,  40  Atl.  836   (1898)    (in-  §  1860-1.  State  v.  Brown,  86  Iowa 

timate).  121,  53  N.  W.  92  (1892). 
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Bess  or  coordinated  by  the  jury.^  To  state  the  same  proposition 
in  a  reverse  form,  where  the  witness  is  able  to  detail  to  the  jury, 
with  substantial  fullness,  the  matters  observed  by  him;  and  the 
jury,  in  turn,  are  as  well  able  as  the  witness  would  be  to  draw  all 
necessary  inferences,  the  act  of  reasoning  on  the  part  of  the  witness 
is  rejected.^  '  ^ 

§  1862.  (Physical  Inferences;  Identities  and  Correspond- 
ences) ;  How  fax  reasoned  Inference  is  essential.  —  In  an  obvious 
aspect  of  the  matter,  the  inference  of  identity  is  a  reasoned  one. 
To  arrive  at  the  conclusion  or  inference  that  an  object,  animate  or 
inanimate,  which  answers  the  calls  or  requirements  of  a  minute 
description,  meeting  each  detail  of  an  observed  appearance  with  a 
corresponding  physical  or  moral  indication,  is  satisfied  but  by  a 
single  person  or  object  involves,  as  it  were,  a  reasoning  by  ex- 
clusion. As  details  are  multiplied,  as  they  become  distinctive  and 
unique,  the  number  of  persons  or  objects  which  can  fully  satisfy 
all  the  requirements  is  found  to  grow  rapidly  less.  That  diversity 
of  appearance  exists  among  things  substantially  similar  is  a  teach- 
ing of  experience  so  well  established  that  the  reasoner  is  led  to 
recognize  in  the  correspondence  of  a  number  of  minute  and  dis- 
tinctive details  a  strong  indication,  that  the  two  persons  or  objects 
which  present  such  an  appearance  are  the  same,  i.  e.,  are  identical. 

On  the  other  hand,  so  rapidly  does  the  mind  work  that  wherever 
by  constant  association,  or  the  familiarity  created  by  intense  atten- 
tion, the  recognition  of  a  distinctive  appearance  arises  in  the 
consciousness,  a  single  act  of  perception,  apparently  devoid  of  any 
large  element  of  reasoning,  may  produce  intuitively  a  mental 
result  of  identification.  This  is,  as  must  be  obvious,  the  mere 
apprehension  of  a  fact.  As  such,  administration  presents  no 
obstacle  to  its  reception.  Where,  however,  the  element  of  observa- 
tion is  absent  and  all  which  is  submitted  to  the  court  is  an  act  of 
pure  reasoning  from  relevant  circumstances,  it  may  be  more  prop- 

§  1861-1.  Thornton    v.    State,    113  345  (1894);  States.  Harr,  38  W.  Va. 

Ala.   43,   21   South.   356,   59  Am.   St.  58,  17  S.  E.  794  (1893). 

Rep.  97   ( 1896 )  ;  Hames  v.  Brownlee,  2.  Filer  v.  Smith,  96  Jlich.  347,  55 

63  Ala.  277   (1879)  ;  Ogden  r.  People,  N.    W.    999,    35    Am.    St.    Rep.    603 

134  111.   599,  25   N.   E.  755    (1890);  (1893);    People    v.    Wilson,    3   Park. 

Com.   r.  Kennedy,   170  Mass.   18,   48  Cr.    (N.  Y.)    199    (1856);  Templeton 

N.  E.  770  (1897)  ;  Smith  r.  Xorthern  v.  Luckett,  75  Fed.  254,  21  C.  C.  A. 

Pac.  R.  Co.,  3  N.  D.  555,  58  X.  W.  32.5    (1896). 


2525  Detail  of  constituting  Facts.  §  1863 

erly  rejected.^  Thus,  an  inference  that  defendant  "  tallies  "  with 
the  description  of  the  perpetrator  of  an  offense  is  practically  the 
conclusion  of  the  witness  and  invades  the  province  of  the  jury.* 
Reasons  for  inference.  —  The  identifying  witness  may  fairly  be 
called  upon  to  give  his  reasons  for  the  conclusion  which  he  has 
reached.^ 

§  1863.  (Physical  Inferences;  Identities  and  Correspond- 
ences; How  far  reasoned  Inference  is  essential);  Qualifications 
of  Observer.  —  To  be  qualified  as  witnesses  in  this  matter  of 
identity,  the  ordinary  observers  who  testify  must  have  seen  the 
persons  or  articles  to  be  identified  and  speak  upon  the  basis  of  such 
personal  perception.  They  are  not  at  liberty  to  testify  from  in- 
formation furnished  by  others.  They  cannot,  as  would  be  proper 
in  case  of  experts,*  state  their  judgment  upon  the  facts  observed 
by  others.  It  has  even  been  held  that  the  mental  result  of  the 
witness  will  not  be  received  at  all  unless  accompanied  by  a 
detailed  statement  of  such  constituent  phenomena  as  will  enable 
the  court  to  perceive  that  the  jury  might  reasonably  act  in  accord- 
ance with  his  inference.*  In  many  instances,  this  has  been  ex- 
cused ;  in  others,  it  would  be  impossible  to  furnish  it.  In  certain 
cases,  as  has  been  intimated,  identification  is  a  fact,  compounded, 
it  is  true,  but  still  the  result  of  a  single  act  of  perception.*     In 

§  1862-1.  Roziene  v.  Ball,  51  Iowa  California.  —  People     v.     Wilson, 

328,  1  N.  W.  668    (1879);  Hamaker  (App.  1911)   112  Pac.  579. 

V.    Whitecar,    1    Walk.     (Pa.)     120  Georgia.  —  Wiggins  v.  Henson,  68 

(1879);    McCamant   v.    Roberts,    80  Ga.   819    (1882);   Goodwyn  v.  Good- 

Tex.  316,  15  S.  W.  580,  1054   (1891).  wyn,  20  Ga.  600  (1856). 

2.  Chilton  v.  State,  105  Ala.  98,  16  Missouri.  —  State  v.  Powers,  130 
South.  797   (1894).  Mo.  475,  32  S.  W.  984  (1895). 

3.  J.  I.  Case  Threshing  Mach.  Co.  "New  York.  —  Eastwood  v.  People, 
V.  Stein,  133  111.  App.  169  (1907).  3  Park.  Cr.  25   (1855). 

§  1863-1.  §§  2451  et  seq.  Ohio.  —  Sherlock  v.  Globe  Ins.  Co., 

Hearsay   excluded.  —  The   identify-  7  Ohio  Dee.  (Reprint)   17,  1  Cine.  L. 

ing  witness  is  not  at  liberty  to  rely,  Biil.  26  (1868). 

in  forming  his  opinion,  upon  the  ex-  United      States.  —  Templeton       v. 

trajudicial  statements  of  others  used  Luckctt,  75  Fed.  254,  21  C.  C.  A.  325 

in  their  assertive  capacity.     State  v.  (1896). 

Rutledge,  37  Wash.  523,  79  Pac.  1123  3.  Ogden  v.  State,  134  111.  599,  25 

(1905).  N.  E.  7.55  (1890)  ;  Aurora  v.  Hillman, 

2.  Alabama.  —  Thornton  v.  State,  90  111.   61    (1878);    Com.  v.  Dorsey, 

113  Ala.  43,  21  South.  356,  39  Am.  St.  103  Mass.  412   (1869). 

Rep.  97   (1896). 
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any  event,  adequate  knowledge  must  be  shown,*  although  a  claim 
to  its  possession  has  been  held  to  establish  a  prima  facie  qualifica- 
tion.^ On  the  other  hand,  the  data  given  by  the  witness  may  be 
so  inconclusive  in  their  nature  as  to  make  it  unreasonable  for  the 
jury  to  act  upon  the  correctness  of  his  inference.  Thus,  one  can- 
not identify  goods  by  their  color  and  quality  alone.® 

Technical  inferences.  —  Where  the  question  of  identity  is  one 
for  the  conclusion  or  judgment  of  a  skilled  witness,  the  inference 
of  an  ordinary  observer  will  be  rejected.^ 

§  1864.  (Physical  Inferences;  Identities  and  Correspond' 
ences;  How  far  reasoned  Inference  is  essential);  Certainty  of 

Inference Direct  and  positive  evidence  of  identification  is  not, 

in  all  cases,  obtainable.  Obviously,  therefore,  it  is  not  indis- 
pensable.* The  primary  evidence  of  inspection  is  naturally,  how- 
ever, of  greater  weight,  other  things  being  equal,  than  the  second- 
ary evidence  of  circumstantial  proof.  Witnesses,  therefore,  who 
speak  as  to  identity  from  the  inspection  of  the  person  in  question 
will,  so  far  as  this  single  circumstance  is  concerned,  be  accorded 
greater  weight  than  those  who  sneak  merely  as  to  identifying 
circumstances.^  Where  more  forceful  proof  of  identity  is  lacking, 
even  so  low  a  grade  of  evidence  as  that  a  given  individual  re- 
sembled defendant  more  than  he  did  any  one  else  known  to  the 
witness,^  or  that  two  things  appear  to  be  similar,*  has  been 
received.  It  is  not,  however,  sufiicient  identification,  especially 
in  a  serious  matter,  that  the  witness  "  thought "  or  was  "  im- 
pressed "  to  the  effect  that  defendant  was  identical  with  the  doer 

4.  Eoberson  v.  State,  40  Fla.  509,  Missouri.  —  State  v.  Howard,  118 
24  South.  474   (1898).  Mo.  127,  24  S.  W.  41    (1893);  State 

5.  Turner    v.   McFee,    61   Ala.    468  v.  Hopkirk,  84  Mo.  278   (1884). 
(1878).  'New  York.  —  People  v.  Whigham, 

6.  Buchanan   v.   State,   109  Ala.   7,  1  Wheel.  Cr.   (N.  Y.)   115   (1822). 
19  South.  410   (1895).  'Sorth.  Carolina.  —  Beverly  v.  Wil 

7.  Morrissey    v.    People,    11    Mich.  liams,  20  >r.  C.  236   (1839). 

327    (1863) .  yVest  Virginia.  —  State  v.  Harr,  38 

§  1864-1.  Alabama.  —  Thornton  v.  W.  Va.  58,  17  S.  E.  794  (1893). 

State,  113  Ala.  43,  21  South.  356,  59  2.  Brack  v.  \Yood,  11  La.  Ann.  512 

Am.  St.  Rep.  97   (1896)    (in  witness'  (1856). 

"best  opinion"  deemed  sufficient).  3.  State  v.  Costner,  127  N.  C.  56C, 

Georgia.  —  Kent  r.  State,  94  Ga.  37   S.   E.   326,  80  Am.   St.   Rep.   809 

703,  19  S.  E.  885   (1894).  (1900). 

loica.  —  State  r.  Seymour,  94  Iowa  4.  People  v.  Mitchell,  94  Cal.  550, 

699,  63  N.  W.  661   (1895).  29  Pac.  1106   (1892). 
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§  1865 


of  a  given  act.^  That  a  witness  was  "  satisfied  "  with  the  identity 
of  a  defendant  is  not  sufficient.®  Only  the  weight  of  the  evidence 
is  affected  by  the  fact  that  the  basis  is  a  slight  one.'^  Where  no 
ground  whatever  is  furnished,  the  inference  is  rejected,  as  of 
course.* 

§  1865.  (Physical  Inferences;  Identities  and  Correspond- 
ences;  How  far  reasoned  Inference  is  essential);  Perso:is. — 
The  identity  of  one  accused  of  crime  with  the  perpetrator  of  the 
criminal  offense  frequently  presents  serious  question.  The  infer- 
ence of  one  who  has  had  sufficient  opportunities  for  observation 
on  the  subject  may  be  received.''     Where  the  person  in  question  is 


5.  People  V.  Williams,  1  N.  Y.  Cr. 
33e  (1883). 

6.  Templeton  v.  Luckett,  75  Fed. 
254,  21  C.  C.  A.  325  (1896). 

7.  Osgood  V.  State,  (Tex.  Cr.  App. 
1899)   49  S.  W.  94. 

That  a  particular  individual  "  re- 
minded "  a  witness  of  one  seer  on 
a  previous  occasion'  may  be  received 
if  it  is  the  best  statement  that  can 
be  obtained.  People  v.  Botkin,  (Cal. 
App.  1908)   98  Pac.  861. 

8.  Com.  V.  Farrell,  187  Pa.  St.  408, 
41  Atl.  382  (1898). 

§  1865-1.  Alabama.  —  Thornton  v. 
State,  113  Ala.  43,  21  South.  356,  59 
Am.  St.  Rep.  97  (1897)  Beavers  v. 
State,  103  Ala.  36,  15  South.  616 
(1894). 

Florida.  —  Roberson  v.  State,  40 
Fla.  509,  24  South.  474   (1898). 

Georgia.  —  Kent  v.  State,  94  Ga. 
703,  19  S.  E.  885  (1894)  ;  Wiggins  u. 
Henson,  68  Ga.  819  (1882)  ;  Goodwyn 
V.  Goodwyn,  20  Ga.  600  (1856). 

Indiana.  —  Deal  v.  State,  140  Ind. 
354,  39  N.  E.  930   (1895). 

Iowa.  —  State  v.  Seymour,  94  Iowa 
699,  63  N.  W.  661   (1895). 

Kentucky.  —  Gentry  v.  McMinnis, 
3  Dana  382    (1835). 

Massachusetts.  —  Com.  v.  Kennedy, 
170  Mass.  18,  24,  48  N.  E.  770 
(1897)  [citing  Com.  v.  O'Brien,  131 
198    (1883);    Com.   v.    Sturti- 


vant,  117  Mass.  122,  19  Am.  Rep.  401 
(1875)  ;  Com.  v.  Williams,  105  Mass. 
62    (1870). 

Missouri.  —  State  v.  Powers,  130 
Mo.  475,  32  S.  W.  984  (1895)  ;  State 
V.  Howard,  118  Mo.  127,  24  S.  W.  41 
(1893);  State  v.  Hopkirk,  84  Mo. 
278   (1884). 

Nebraska.  —  Pritchett  v.  Johnson, 
97  N.  W.  223  (1903). 

New  York.  —  King  v.  New  York 
Cent.,  etc.,  R.  Co.,  72  N.  Y.  607 
( 1878 )  ;  People  v.  Whigham,  1  Wheel. 
Cr.  115   (1822). 

North  Carolina.  —  State  v.  Cost- 
ner,  127  N.  C.  566,  37  S.  B.  320 
(1900);  Beverly  v.  Williams,  20  N. 
C.  236   (1839). 

Oregon.  —  State  v.  Welch,  33  Orcg. 
33,  54  Pac.  213  (1898). 

Texas.  —  Brooks  v.  State,  (Cr.  App. 
1896)  37  S.  W.  739. 

See  also  Buzan  v.  State,  (Tex.  Cr. 
App.  1910)   128  S.  W.  388. 

Vermont.  —  State  v.  Powers,  72 
Vt.  168,  47  Atl.  830   (1900). 

Virginia.  —  Page  v.  Com.,  25  Gratt. 
943    (1875). 

West  Virginia.  —  State  v.  Harr,  3* 
W.  Va.  58,  63,  17  S.  E.  794  (1893). 

"  It  is  not  a  case  of  '  expert  testi- 
mony '  but  depends  upon  the  observa- 
tion and  knowledge  of  the  particular 
witness  in  the  given  case,  no  matter 
what  his  science,  skill  or  experience 


§§  1866,  1867   Inference;  Oedinaet  Obseeveb.  2528 

already  known  or  other  causes  conduce  to  making  the  inference  a 
necessary  one,  the  mental  result  may  have  so  large  a  proportion 
of  observation  as  to  amount  merely  to  the  statement  of  a  fact.'* 

Cross-examination.  —  One  who  identifies  a  given  individual 
may  properly  be  cross-examined  as  to  his  means  of  knowledge  or 
the  fact  upon  which  his  opinion  is  based.' 

§  1866.  (Physical  Inferences;  Identities  and  Correspond- 
ences; How  far  reasoned  Inference  is  essential);  Animals 

The  judicial  identification  of  animals,^  may  be  based,  in  part, 
upon  the  correspondence  observed  between  marks  noticed  on  the 
animal  and  the  salient  points  of  its  description.  In  the  same 
way,  the  testimony  of  witnesses  that  certain  tracks  were  of  a  horse, 
which  tracks  indicated  his  motion  —  whether  walking,  running, 
or  jumping  —  though  in  the  nature  of  conclusions,  is  admissible.^ 

§  1867.  (Physical  Inferences;  Identities  and  Correspond- 
ences); Circumstantial  Evidence The  inference  of  identity  of 

a  person,  material  object  or  the  like,  may  be  based  upon  circum- 
stantial evidence,  by  the  use  of  distinctive  mental  traits  or  physical 
peculiarities.  In  this  way,  a  singular  motion,^  e.  g.,  a  walk,^  dis- 
tinctive odor  '  or  well  defined  noise  *  may  act  as  a  mark  of  identifi- 


may  be  in  the  matter  of  identifying  Sound.  —  In   much   the   same   way, 

persons.     His  evidence  is  competent,  the  form  of  motion  employed  by  an 

the  weight  being  a  question  for  the  animal  and,  inferentially,  some  identi- 

jury."     State  v.  Harr,  38  W.  Va.  58,  fication  of  the  animal  itself  may  be 

63,   17   S.   E.  794    (1893).  gained  by  recognition  of  the  meaning 

2.  On  trial  for  burglary,  where  cer  of  sounds. 

tain  witnesses  identified  defendant  as  Thus,  it  may  be  said  that  a  certain 

one  of  the  parties  seen  by  them  com-  noise  was  caused  by  a  horse  crossing 

mitting  the  crime,  it  was  not  error  to  a  bridge  on  »  lope.     Holder  v.  State, 

refuse  to  instruct  that  the  testimony  (Tenn.  1907)   104  S.  W.  225. 

of  such  witnesses  was  a  mere  matter  §  1867-1.  State  v.  Hopkirk,  84  Mo. 

of  opinion.     State  r.  Powers,  72  Vt.  278   (1884). 

168,  47  Atl.  830  (1900).  2.  Beale    v.    Posey,    72    Ala.    323 

3.  Craig  v.   State,    (Ind.    1908)    86  (1882). 

N.  E.  397.  3.  Walker    v.    State,    58    Ala.    393 

§   1866-1.  Chrisman-Sawyer    Bank-  (1877). 

ing     Co.    V.     Strahorn-Hutton-Evans  4.  State    t'.    Rainsbarger,    74    Iowa 

Commission    Co.,    80    Mo.    App.    438  196,  37  N.  W.  153   (1888)    (rattle  of 

(1899).  wheels)  ;  Com.  v.  Best,  180  Mass.  492, 

2.  Craig  r.  Wabash  R.  Co.,    (Iowa  62  N.  E.  748  (1902)   (rattle  and  horse 

1903)  96  N.  W.  965.  hoofs). 
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cation.    The  sound  in  question  may  well  be  that  of  a  voice." 
suitable  circumstance  may  answer  the  purpose.' 


Any 


§  1868.  (Physical  Inferences;  Identities  and  Correspond- 
ences; Circumstantial  Evidence);  Objective  Facts For  the 

purpose  of  establishing  correspondences,  facts  in  the  realm  of 
objective  nature  are  most  frequent  and  important.  Such  a  fact 
may  be  in  the  category  of  position.  In  such  a  case,  where  the 
observed  phenomena  are  so  numerous,  subtle  and  intangible  as 
to  elude  an  effective  detail,  the  proponent  may  submit  the  infer- 
ence of  an  ordinary  observer,  in  connection  with  a  narration  of 
such  facts  as  he  is  able  to  particularize.  For  example,  an  observer 
may  state,  in  this  way,  as  to  whether  the  wounds  found  on  the 
body  of  deceased  corresponded  in  position  with  the  holes  in 
certain  garments  which  he  is  said  to  have  wom.^  It  is  to  be 
observed,  however,  that  the  witness  is  not  to  invade  the  province 
of  the  jury,  in  any  event,  more  than  is  required  by  the  situation. 
He  would  not  be  permitted,  for  instance,  to  go  further  and  state 
an  inference  that  certain  marks  were  made  by  a  peculiar  instru- 
ment found  in  the  prisoner's  possession.^ 


5.  Illinois.  —  Ogden  v.  People,  131 
111.  599,  25  N.  E.  755  (1890)  ;  Aurora 
V.  Hillman,  90  111.  61   (1878). 

Indiana.  —  Deal  v.  State,  140  Ind. 
354,  39  N.  E.  930   (1895). 

Massachusetts.  —  Com.  v.  Hayes, 
138  Masa.  185  (1884);  Ckjm.  v.  Wil 
liama,  105  Mass.  62   (1870). 

Missouri.  —  State  v.  Hopklrk,  84 
Mo.  278  (1884). 

Nebraska.  —  Pritchett  v.  Johnson, 
97  N.  W.  223   (1903). 

New  York.  —  Wilbur  v.  Hubbard, 
35  Barb.  303,  304   (1861). 

The  voice  may  have  been  heard  but 
once  and  in  the  dark,  and  character- 
ized as  "  coarse,  gruff  and  very 
ugly."  Com.  V.  Scott,  123  Mass.  222, 
25  Am.  Rep.  81  (1877). 

Bark  of  a  dog.  —  A  dog  may  prop- 
erly be  identified  by  his  bark.  Thus, 
in  a  New  York  case,  the  judge  says; 
"  I  think  it  possible  for  persons  to 
identify  a  dog  [sheep-killing,  Very 
coarsn  voice]  by  merely  hearing  it 
bark,  without  seeing  it.     Some  per- 
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sons  have  such  peculiar  voices  that 
they  can  be  identified  by  acquaint 
ancea,  who  hear  them  talk,  without 
seeing  them;  and  it  seems  reasonable 
that  some  dogs  may  bark  in  such  a 
manner,  and  have  such  singular 
voices,  tha*  they  can  be  identified  in 
the  night  time  by  persons  who  know 
them  well,  by  merely  hearing  them 
bark,  without  seeing  them.  If  I  am 
right  in  this  conclusion,  the  question 
whether  the  witnesses  satisfactorily 
identified  the  defendant's  dog  as  one 
of  the  two  that  were  in  the  lot  where 
the  sheep  were,  the  night  they  were 
wounded  and  killed  and  actually  did 
the  mischief  complained  of,  waa  for 
the  jury  to  determine."  Wilbur  ■(•. 
Hubbard,  35  Barb.  303,  304  (1861). 

6.  Com.  V.  Kennedy,  170  Mass.  18, 
48  N.  E.  770  (1897)  ;  Smith  v.  North- 
ern Pac.  R.  Co.,  3  N.  D.  555,  58  N.  W. 
345   (1894). 

§  1868-1.  State  v.  Cushing,  17 
Wash.  544,  50  Pac.  512   (1897). 

2.  Com.     V.     Webster,     5     Cush. 
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§  1869.  (Physical  Inferences;  Identities  and  Correspond^ 
ences;  Circumstantial  Evidence);  Subjective  Facts.  —  Idiosyn- 
crasies of  the  human  mind,  knowledge  of  peculiar  facts  and  many 
other  psychological  conditions  or  mental  states  may  serve,  in  a 
very  satisfactory  way,  as  part  of  the  basis  of  the  inference  of  the 
witness  as  to  identification.  In  much  the  same  fashion,  the  posses- 
sion of  skill  1  and  other  mental  training  may  be  shown  by  its 
exhibition  on  other  occasions  and,  in  this  way,  serve  to  identify 
the  doer  of  a  particular  act  who  must  have  possessed  the  qualities 
in  question  in  order  to  have  been  able  to  do  as  he  has  done. 

§  1870.  (Physical  Inferences;  Identities  and  Correspond- 
ences; Circumstantial  Evidence) ;  Analogy  to  Evidence  establish- 
ing Pedigree.  —  It  will  be  readily  observed  that  the  use  of  sub- 
jective facts  as  circumstantial  evidence  of  identity  is,  properly 
considered,  merely  an  instance  of  circumstantial  evidence  in  gen- 
eral. The  psychological  fact,  not  being  subject  to  direct  observa- 
tion, is  cognized  by  the  physical  senses  only  so  far  as  it  manifests 
itself  in  the  world  of  objective  nature.  It  has  therefore  been 
regarded  as  convenient  to  treat  the  subject  of  identification  by 
means  of  subjective  facts  in  connection  with  the  matter  of  circum- 
stantial evidence  in  cases  of  pedigree.^  Here  is,  perhaps,  to  be 
found  the  most  frequent  application  of  these  familiar  rules. 

§  1871.  (Physical  Inferences;  Identities  and   Correspond' 

ences;  Circumstantial  Evidence);  Chattels The  inference  of 

a  witness  may  result  in  identifying  a  stock  of  goods  ^  or  other 
chattels.  So  of  the  great  array  of  things  in  general,^  personal 
property,  movables,  and  the  like. 

(Mass.)      295,     52     Am.     Dec.     711  Ala.   468    (1878)     (colt);    Walker    v. 

(1850).  State,  58  Ala.  393  (1877)    (wheat). 

Finger   impressions. —  Identification  Colorado.  —  Askew  v.   People,  23 

of  an  alleged  criminal  by  sheets  show-  Colo.  446,  48  Pac.  524  (1897)    (cattle 

ing  the  impressions  of  finger  marks  brand). 

cannot  be  made  by  the  mere  produc-  District  of  Columbia.  —  Jackson  r. 

tion  of  the  sheets  themselves.    Hulost  U.  S.,  34  App.  D.  C.   1    (1909)     (keg 

r.   Emperor,    7   India    Criminal  Law  of  paint). 

Journal  407   (1905).  Georgia.  —  Wiggins  v.  Henson,  08 

5  1869-1.  §  3260.  Ga.  819  (1882). 

§  1870-1.  §§  2967  et  seg.  Iowa.  —  State  v.  Rainsbarger,  74 

§  1871-1.    Altman     r.     Young,     38  Iowa    196,    37    N.    W.     153     (1887) 

Mich.  410   (1878).  (buggy). 

2.  Alabama.  —  Turner  v.  McFee,  6^ 
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Chattels  difficult  to  identify. 


§  1872 


§  1872.  (Physical  Inferences;  Identities  and  Correspond- 
ences; Circumstantial  Evidence;  Chattels);  Articles  difficult  to 

identify Certain  articles  of  personal  property  often .  those  in 

common  use,  present  inherent  diiBculties  in  the  way  of  proof  of 
identification  by  reason  of  the  fact  that  they  are  precisely  similar 
in  appearance  in  all  essential  particulars,  while  such,  individual 
and  specific  marks  as  they  possess  are  seldon  made  the  object  of 
special  attention.  In  other  words,  they  either  have  no  "  ear 
mark  "  or  none  which  is  commonly  observed.  In  the  first  class 
would  fall  ordinary  coins,  stamped  out  in  large  numbers  by  means 
of  a  die.^  In  the  second  would  be  embraced  banknotes,  seldom 
identified  by  their  position  in  a  numerical  series.  Pav  checks 
may  be  regarded  in  a  similar  way.^  This  difiiculty  of  identifica- 
tion affects  merely  the  weight  which  may  properly  be  attached  to 
the  mental  result  of  the  witness.  The  evidence  of  the  inference 
is,  nevertheless,  admissible.^ 


Massachusetts.  —  Com.  v.  Beat,  ISO 
Mass.  492,  62  N.  E.  748  (1902) 
( team ) . 

New  York.  —  King  v.  New  York' 
Cent.,  etc.,  E.  Co.,  72  N.  Y.  607 
(1878)    (hook). 

North  Dakota.  —  Smith  v.  North- 
ern Pac.  R.  Co.,  3  N.  D.  555,  58  N. 
W.  345    (1894)  '(locomotive). 

Ohio.  —  Sherlock  v.  Globe  Ins.  Co., 
7  Ohio  Dec.  (Reprint)  17,  1  Cine.  L. 
Bui.  26    (steamer). 

Texas.  —  Gaines  v.  State,  (Cr.  App. 
1903)  77  S.  W.  10  (railroad  pay 
cheek)  ;  Baines  v.  State,  43  Tex.  Cr. 
490,  66  S.  W.  847,  96  Am.  St.  Rep. 
871   (1902)    (piece  of  paper). 

Utah.  —  State  v.  Clark,  27  Utah 
55,  74  Pac.  119  (1903)    (money). 

Vermont.  —  State  v.  Ward,  61  Vt 
153,  17  At].  483   (1889). 

The  opinion  of  a  witness  as  to 
identity  of  things  is  competent  when 
resting  on  facts  within  the  knowledge 
of  the  witness.  State  v.  James,  194 
Mo.  268,  92  S.  W.  679   (1906). 

§  1872-1.  Gady  v.  State,  83  Ala.  51, 
3  South.  429  (1887)  ("looked  like" 
held  sufficient)  ;  State  v.  Clark,  27 
Utah  55,  74  Pac.  119  (1903). 


2.  Gaines  v.  State,  (Tex.  Cr.  App. 
1903)  77  S.  W.  10. 

In  a  prosecution  for  theft  of  a  rail- 
road pay  check  it  was  proper  to  per- 
mit a  witness  to  identify  the  check, 
though  he  testified  that  he  could  not 
read  well,  and  that  all  railroad  pay 
cheeks  looked  alike  and  were  of  the 
same  color.  Gaines  v.  State,  (Tex. 
App.  1903)  77  S.  W.  10. 

3.  State  V.  Clark,  27  Utah  55,  74 
Pac.  119   (1903). 

Criminal  cases. —  The  practice  may 
well  be   otherwise  in  criminal   cases. 

Thus,  in  a  prosecution  for  theft  of 
ostrich  feathers  expert  witnesses, 
farmers  and  feather  buyers,  variously 
identified  certain  feathers,  alleged  to 
have  been  stolen,  by  their  quality,  by 
marks  upon  them  (the  nature  of 
which,  however,  was .  not  specified ) , 
by  the  strain  of  bird  from  which  they 
came,  and  by  their  breadth  and  tips. 
One  witness  identified  five  feathers 
as  being  feathers  which  he  had  him- 
self offered  to  buy  and  tied  up  with 
a  string  in  a  peculiar  manner,  but 
it  appeared  that  in  the  magistrate's 
court  there  had  been  eight  and  not 
five  feathers  in  the  bundle  identified 


§§  1873,  1874  Inference;  Oedinart  Observer.  2532 

§  1873.  (Physical  Inferences;  Identities  and  Correspond- 
ences; Circumstantial  Evidence);  Choses,  Offenses,  etc.  —  Iden- 
tification by  the  witness  may  extend  to  establishing  the  correspond- 
ences relating  to  wills  ^  and  other  documents.  An  observer  com- 
petent for  the  purpose  may  state  whether  certain  offenses  showing 
points  of  difference  are,  in  reality,  the  same.^ 

§  1874.  (Physical  Inferences;  Identities  and  Correspond- 
ences; Circumstantial  Evidence);  Footprints.  —  To  connect  a 
person  accused  of  crime  with  the  scene  of  its  commission,  a  most 
important  circumstance  is  frequently  that  of  footprints  or  other 
tracks  or  marks  made  in  the  soil  or  on  surrounding  objects  by 
some  portion  of  the  body  of  the  person  involved  in  the  inquiry,  by 
the  vehicle  in  which  he  was  carried  or  by  the  animal  which  drew 
it  The  discovery  of  such  marks  and  the  legitimate  inferences  to 
be  drawn  from  them  may  constitute  a  valuable  link  in  the 
chain  of  incriminating  evidence,  especially  necessary  in  cases 
where  no  direct  proof  of  the  res  gestae  is  attainable.  Naturally, 
the  probative  force  of  such  circumstances  resides  largely  in  the 
correspondence  discovered  to  exist  between  the  marks  at  the  place 
of  the  res  gestae  and  those  produced  by  appropriate  articles  asso- 
ciated with  the  individual  in  question.  These  correspondences 
may,  under  certain  circumstances,  be  stated  by  one  who  has  ob- 
served them,  although  an  element  of  reasoning  is  necessarily  com- 
bined with  such  a  statement.  The  declaration  may,  it  is  true,  be 
simply  a  method  of  stating  facts.  Thus,  an  observer  may  properly 
say  whether  a  certain  boot,  shoe,  or  other  specimen  of  footwear 
is  capable  of  producing  particular  tracks.^  On  the  other  hand,  that 
certain  marks  were  actmdly  made  by  a  given  individual  or  even 

by  him.     For  the  defense  similar  ex-  §  1873-1.  Thompson  r.  Davitte,  59 

perts  alleged  that  it  was  impossible  Ga.  472   (1877). 

to  identify  ostrich  feathers  by  their  2.  Lamar-Rankin  Drug  Co.  v.  Cope- 
quality,  or  in  any  other  way  than  by  land,  7  Ga.  App.  567,  67  S.  E.  703 
some  distinctive  artificial  mark.  In  (1910);  State  r.  Maxwell,  51  Iowa 
this  state  of  the  evidence,  the  court  314,  1  N".  W.  666  (1879).  See  also 
ruled  that  there  was  a  reasonable  Maloney  v.  Dailey,  67  111.  App.  427 
doubt  as  to  the  identification  of  the  (1896). 

feathers,  and  that  the  accused  should  §  1874-1.  Alahamu.  James       r. 

not  have  been   convicted.     Keeton   v.  State,    104    Ala.    20,    16    South.    94 

R.,   (Cape  Good  Hope  1906)   E.  Dist.  (1893);   Busby  v.  State,  77  Ala.  66 

Ct.  Rep.  p.  56.  (1884)    ("corresponded");  Young  v. 

State,  68  Ala.  569  (1881). 
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Adequate  Knowledge  as  to  Idesttity. 


§  1874 


were  the  same  as  or  similar  to  those  made  by  him  ^  is  an  invasion 
of  the  province  of  the  jury  to  justify  which  an  adequate  adminis- 
trative necessity  must  be  shown.^  A  contrary  view  has,  however, 
been  maintained.*  The  inference  that  certain  footprints  "  cor- 
responded "  has  been  received,^  although  there  is  a  lack  of  una- 
nimity on  the  point.  It  is  not  required  that  a  skilled  witness 
should  testify  as  to  the  existence  of  a  correspondence.^  While  it 
is  clear  that  such  matters  of  identification  are  most  effective,  in  a 
probative  sense,  when  examined  shortly  after  the  marks  have  been 
made,  a  delay  of  careful  inspection  for  a  certain  period,  without 
material  change  in  the  situation,  affects  merely  the  weight  of  the 
evidence.^ 

Adeqwate  knowledge.  —  It  will  be  required,  as  an  administra- 
tive matter,  that  the  witness  be  shown  to  be  possessed  of  knowledge 
so  adequate  to  the  statement  made  that  the  jury  might  reasonably 
be  justified  in  acting  upon  it.  In  connection  with  inferences  from 
correspondence  of  footprints  it  will  not  be  regarded  as  sufficient 


Iowa.  —  State  v.  Moelchen,  53  Iowa 
310,  5  N.  W.  186  (1880). 

Massachiisetts.  —  Com.  v.  Pope, 
103  Mass.  440  (1869). 

Missouri.  —  State  v.  Sexton,  147 
Mo.  89,  48  S.  W.  452  (1898). 

South  Carolina.  —  State  v.  Lang- 
ford,  74  S.  C.  460,  55  S.  E.  120 
(1906). 

Texas.  —  Balnes  v.  State,  43  Tex. 
Cr.  490,  66  S.  W.  847  (1902)  ;  Weav- 
er V.  State,  43  Tex.  Cr.  340,  65  S.  W. 
534  (1901)  ;  Clark  v.  State,'  (Cr.  App. 
1894)  26  S.  W.  68;  McLaln  v.  State, 
30  Tex.  App.  482,  17  S.  W.  1092,  28 
Am.  St.  Rep.  934  (1891)  ;  Rippey  v. 
State,  29  Tex.  App.  37,  14  S.  W.  448 
(1890);  Crumes  v.  State,  28  Tex. 
App.  516,  13  S.  W.  868,  19  Am.  St. 
Rep.  853  (1890)  ;  Clark  v.  State,  28 
Tex.  App.  189,  12  S.  W.  729,  19  Am. 
St.  Rep.  817   (1889). 

See  also  Williams  v.  State,  (Tex. 
Cr.  App.  1910)   132  S.  W.  345. 

Vermont.  —  State  v.  Ward,  61  Vt. 
153,  17  Atl.  483  (1889). 

2.  Terry  v.  State,  118  Ala.  79,  23 
South.  776  (1897). 


See  also  Tankersley  v.  State,  (Tex. 
Cr.  App.  1907)  101  S.  W.  234. 

3.  State  V.  Morris,  84  N.  C.  756 
(1881). 

4.  State  V.  Reitz,  83  N.  C.  634,  636 
(1880). 

"  If  it  be  competent  for  him  to  give 
his  opinion  as  to  the  identity  of  a 
person,  we  can  see  no  reason  why  he 
may  not  give  it  as  to  the  identity  of 
his  footprints."  State  v.  Reitz,  83 
N.  C.  634,  636   (1880). 

5.  Alabama.  —  James  v.  State,  104 
Ala.  20,  16  South.  94  (1893)  ;  Busby 
V.  State,  77  Ala.  66   (1884). 

Georgia.  —  Blackman  v.  State,  80 
Ga.  785,  7  S.  E.  626  (1888). 

Iowa.  —  State  v.  Millmeier,  102 
Iowa  692,  72  N.  W.  275  (1897). 

Massachusetts.  —  Com.  v.  Pope, 
103  Mass.  440   (1869). 

Texas.  —  Thompson  v.  State,  (Tex. 
Cr.  App.  1903)  77  S.  W.  449. 

6.  State  V.  Reitz,  83  N.  0.  634 
(1880). 

7.  State  V.  Sexton,  147  Mo.  89,  48 
S.  W.  452  (1898)  (delay  of  two  or 
three  days). 


§§  1875,  1876    Intbeehce;  OEBiifAET  Observee.  2534 

that  the  witness,  from  a  general  idea  of  the  size  and  configuration 
of  the  foot,  believes  that  the  shoes  of  the  individual  in  question 
■would  make  the  marks  actually  found  or  ones  similar  to  them.* 
In  general,  where  the  facts  detailed  by  the  witness  as  the  basis  of 
his  inference  are  clearly  insufficient  to  support  it  as  a  matter  of 
reason,  the  results  of  the  mental  process  are  excluded.® 

§  1875  (Physical  Inferences;   Identities   and   Correspond- 
ences;   Circumstantial   Evidence;   Footprints);   Measurements 

admitted Measurements  assumed  to  be  accurate,  taken  by  the 

witness,  are  received  in  such  connection  upon  general  principles.* 
So  carefully  has  the  province  of  the  jury  been  protected  that  a 
witness  has  been  forbidden  to  state  that  two  marks  each  equal  to 
a  given  length  are  equal  in  length  to  each  other.*  It  is  not  essen- 
tial that  exact  measurements  should  have  been  taken.* 

§  1876.  (Physical  Inferences;  Identities  and  Correspond^ 
ences;  Circumstantial  Evidence;  Footprints);  Province  of  the 

Jury In  all  cases,  wherever  possible,  the  final  inference  from 

correspondences  as  to  what  were  the  actual  res  gestae  is  to  be  re- 
served for  the  jury.  Thus,  whether  a  shoe  would  have  made  a 
certain  track  *  or  in  reality  did  make  it  ^  is  a  matter  for  them. 
In  the  same  way,  it  has  been  held  that  they  alone  are  to  say 
whether  two  footprints  corresponded.^  It  follows  from  what  has 
been  stated  as  the  basis  of  the  rule  excluding  opinion  evidence* 
that  where  all  the  constituent  phenomena  from  which  the  inference 
is  drawn  can  be  placed  before  the  jury  with  satisfactory  complete- 
ness, the  witness  will  not  be  permitted  to  reason  on  the  subject'' 

8.  Smith  V.  State,    (Tex.   Cr.  App.  3.  Baines  v.  State,  43  Tex.  Cr.  490, 
1903)  77  S.  W.  453.  66  S.  W.  847    (1902). 

9.  Grant  v.  State,  42  Tex.  Cr.  275,  §    187G-1.  Busby  v.  State,  77  Ala. 
58  S.  W.  1025  (1900).  66  (1884). 

§  1875-1.  Thompson  v.  State,  (Tex.  2.  Livingston  v.  State,  105  Ala.  127, 

Cr.  App.  1903)   77  S.  W.  449.  16  South.  801  (1894)  ;  Hodge  v.  State, 

A  witness  may  testify  that  he  meas-  97  Ala.  37,  12  South.  164,  38  Am.  St. 

ured  tracks  on  the  ground,  and  may  Eep.  145   <1893)  ;  Riley  r.  State,  88 

state   the   character    of    such   tracks,  Ala.  193,  7  South.  149   (1889). 

and  describe  the  peculiarity  of  shoes  3.  Livingston    r.    State,    105    Ala. 

worn  by  accused.     Boyman  v.   State,  127,  16  South.  801    (1894). 

(Tex.  Cr.  App.  1910)   126  S.  W.  1142.  4.  §  1796. 

2.  Terry  r.  State,  118  Ala.  79,  23  5.  State  v.  Green,  40  S.  C.  328,  18 

South.  776  (1897).  S.    E.    933,    42    Am.    St.    Rep.    872 


2535  Othee  Coekespondences.        §§  1877,  1878 

§  1877.  (Physical  Inferences;  Identities  and   Correspond' 
ences;  Circumstantial  Evidence);  Tracks  other  than  Footprints. 

—  Inferences  of  presence  at  the  place  of  res  gestae  are  not  con- 
fined to  those  arising  from  footprints.  The  correspondence  of 
other  tracks  may  point  unmistakably  to  the  same  conclusion. 
Prominent  among  such  indications  are  the  tracks  of  wagons, 
sleighs,  and  other  vehicles.  An  ordinary  observer  v^ith  sufficient 
opportunities  for  observation  may  be  permitted  to  state  his  infer- 
ence that  certain  tracks  connected  with  the  scene  of  the  res  gestae 
corresponded  with  those  made  by  the  wheels  of  a  wagon  used  by  a 
given  person  *  or  with  the  grooves  made  by  the  runners  of  a  sleigh 
owned  by  him.^  In  much  the  same  way,  a  witness  so  qualified 
may  state  an  inference  that  certain  hoofprints  might  have  been 
made  by  the  defendant's  horse.^  A  witness  cannot  testify  as  to 
whether  marks  were  those  of  a  certain  horse.*  He  may,  however, 
declare  that  the  horse  made  tracks  similar  to  those  in  question.' 

§  1878.  (Physical  Inferences;  Identities  and  Correspond- 
ences; Circumstantial  Evidence);  Other  Correspondences.  —  It 

may  be  perceived  by  an  ordinary  observer  with  a  satisfactory 
degree  of  certainty  that  two  objects,  now  separated,  had  at  one 
time  formed  parts  of  a  continuous  whole.  Should  he  be  able  to 
produce  these  articles  to  the  tribunal,  such  an  ocular  demonstration 
would  be  presented  as  would  make  the  inference  of  the  witness 
himself  unnecessary,  consequently,  inadmissible.  The  mere 
juxtaposition  of  the  broken  parts,  inspection  of  the  course  of  their 
grain,  texture  of  cloth  or  the  like,  the  manner  in  which  each  pro- 
jection of  one  fragment  exactly  fits  into  the  depression  of  the 
other,  might  make  reasoning  superfluous.  On  the  other  hand, 
such  minute  and  intercorrelated  details,  visible  at  a  glance  of  the 
eye,  may  yet  present  such  difficulties  in  the  way  of  successful 

( 1893 )  ;  Bluitt  v.  State,  12  Tex.  App.  every  particular  "  horse  tracks  found 

39,  41  Am.  Eep.  666  (1882).  near  the  body  of  deceased  is  compe- 

§  1877-1.  State  v.  Folwell,  14  Kan.  tent.    Hester  v.  State,  (Tex.  Cr.  App. 

105    (1874).  1899)   51  S.  W.  932. 

2.  State  V.   Ward,   61   Vt.   153,   17  4.  Russell  v.   State,  62  Nebr.  512, 
Atl.  483   (1888).  87  N.  W.  344  (1901)  ;  Hseter  v.  State, 

3.  Campbell   v.    State,   23   Ala.    44  (Tex.     Cr.     App.     1899)     51     S.    W. 
(1853).  932. 

The    fact    that    the    shoes    on    the  5.  Campbell   v.    State,   23    Ala.   44 

prisoner's    horse    "seemed    to    fit    in        (1853). 


§  1879 


Iitfeeekce;  Oedinaet  Obseevee. 
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enumeration  as  to  secure  to  the  proponent  of  the  evidence  the 
right  to  submit  the  inference  of  his  observer  should  the  court  be 
unable,  by  view^  or  otherwise,  to  obtain  a  personal  inspection. 
Thus,  it  may  be  shown  that  two  pieces  of  wood  once  formed  part 
of  the  same  stick  or  block.^  In  the  same  way,  it  may  be  proved 
that  a  given  metallic  splinter  came  from  a  depression  in  a  die.* 


§  1879.  (Physical    Inferences);    Intoxication Observation 

of  average  inebriety  is  so  common  and  the  indications,  up  to  a 
certain  point,  so  well  understood  that  the  statement  by  an  ordinary 
observer  that  a  given  individual  was  intoxicated  amounts,  in  many 
instances,  merely  to  the  statement  of  a  fact.  As  such,  it  is  usually 
received,  as  a  matter  of  course.-'     A  witness  may  properly  state 


§  1878-1.  Best  on  Ev.,  (Chamber- 
layne's  3rd  ed.)   p.  197. 

2.  Com.  V.  Choate,  105  Mass.  451 
(1870). 

3.  Hocking  -v.  Windsor  Spring  Co., 
131  Wis.  532,  111  N.  W.  685   (1907). 

Similarity  of  hair.  —  A  nonexpert 
may,  as  the  result  of  comparison,  tes- 
tify that  hair  found  in  the  hand  of 
deceased  was  similar  to  that  taken 
from  his  head,  there  being  no  better 
evidence  available  as  where  hair 
taken  from  his  head  was  not  offered 
in  evidence,  so  that  there  was  no 
opportunity  for  the  jury  to  make 
comparison;  and  it  being  imprac- 
ticable to  confine  the  witness  to 
a  statement  of  points  of  similaritv 
only,  and  yet  describe  the  latter  so 
as  to  put  the  jury  in  the  same  posi- 
tion as  the  witness  to  determine  the 
question  of  similarity.  State  v.  Whit- 
beck,  (Iowa  1909)   123  N.  W.  982. 

§  1879-1.  Alabama.  —  Dozier  i). 
State,  130  Ala.  57,  30  South.  396 
(1900). 

See  also  May  v.  State  (Ala.  1910) 
52  So.  602;  Heningburg  v.  State, 
(Ala.  1907)   45  So.  246. 

California.  —  People  v.  Monteith, 
73  Cal.  7,  14  Pac.  373  (1887). 

Georgia.  —  Pierce  v.  State,  53  Ga. 
365  (1874)  :  Choice  V.  State,  31  Ga. 
424,  467   (1860). 


See  also  Wilcox  v.  State,  8  Ga. 
App.  536,  69  S.  E.  1086   (1911). 

Illinois.  —  Chicago  City  R.  Co.  w. 
Wall,  93  111.  App.  411  (1900);  Par- 
ker V.  Parker,  52  111.  App.  333 
(1893)  ;  Dimick  v.  Downs,  82  111.  570 
(1876). 

See  also  Gallagher  v.  People,  120 
111.  182,  11  N.  E.  335  (1887)  ;  Aurora. 
V.  Hillman,  90  111.  61   (1878). 

Iowa.  —  State  v.  Gather,  121  Iowa 
106,  96  N.  W.  722  (1903)  ;  League  v. 
Ehmke,  94  N.  W.  938  ( 1903 )  ;  State 
V.  Wright,  112  Iowa  436,  84  N.  W. 
541  (1900);  Yahn  v.  Ottumwa,  60 
Iowa  429,  15  N.  W.  257  (1883)  ;  State 
V.  Huxford,  47  Iowa  16  (1877). 

See  also  State  v.  Bennett,  (Iowa 
1909)  121  N.  W.  1021;  Kuhlman  «. 
Weiben,  (Iowa  1905)  105  N.  W. 
445. 

Kentucky.  —  Campbell  v.  New  York 
Fidelity,  etc.,  Co.,  109  Ky.  661,  60 
S.  W.  492,  22  Ky.  L.  Rep.  1205 
(1905);  Smith  v.  Smith,  11  Ky.  L. 
Rep.  859    (1890). 

Maine.  —  Stacy  v.  Portland  Pub. 
Co.,  68  Me.  279  (1878). 

Massachttsetts.  —  Edwards  v.  Wor- 
cester, 172  Mass.  104,  51  N.  E.  447 
(1898). 

Minnesota.  —  McKillop  v.  Duluth 
St.  R.  Co.,  53  Minn.  532,  55  N.  W. 
739   (1893). 
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his  inference  that  a  given  person  was  intoxicated  ^  "  or  had  been 
drinking."  *  In  the  same  way  an  ordinary  observer  may  declare 
his  opinion  that  a  person  is  recovering  from  a  state  of  drunken- 
ness.* Even  in  the  simplest  case,  the  large  number  of  individually 
minute  appearances,  instantly  assimilated  to  a  mental  result  at  a 


New  Sam/pshire.  —  State  v.  Pike, 
49  N.  H.  399,  6  Am.  Rep.  533 
(1869). 

New  Jersey.  —  Castner  v.  Sliker, 
33  N.  J.  L.  95  (1868). 

New  York.  —  People  v.  Gaynor,  33 
N.  Y.  App.  Div.  98,  53  N.  Y.  Suppl. 
86  (1898)  ;  Felska  v.  New  York  Cent., 
etc.,  R.  Co.,  152  N.  Y.  339,  46  N.  E. 
613  (1897)  ;  Quinn  v.  O'Keeffe,  9  N. 
Y.  App.  Div.  68,  41  N.  Y.  Suppl.  116 
(1896);  People  v.  Eastwood,  14  N. 
Y.  562  (1856)  ;  People  v.  McLean,  13 
N.  Y.  Suppl.  677  (1891);  Marshall 
V.  Riley,  38  Misc.  770,  78  N.  Y. 
Suppl.  827  (1902) ;  Donoho  v.  Metro- 
politan St.  R.  Co.,  30  Misc.  433,  62 
N.  Y.  Suppl.  523  (1900)  ;  McCarty  v. 
Wells,  51  Hun  171,  4  N.  Y.  Suppl. 
672  (1889). 

Pennsylvania.  —  Com.  v.  Eyler,  217 
Pa.  512,  66  Atl.  746   (1907). 

South  Carolina.  —  State  v.  Stock- 
man, 82  S.  C.  388,  64  S.  E.  595 
(1909). 

South  Dakota.  —  Palmer  v.  Schurz, 
117  N.  W.  150  (1908). 

Texas.  —  Stewart  v.  State,  38  Tex. 
Cr.  627,  44  S.  W.  505  (1898). 

See  also  Duke  v.  State,  (Tex.  Cr. 
App.  1911)  134  S.  W.  705;  Crowell 
V.  State,  56  Tex.  Cr.  R.  480,  120  S.  W. 
897  (1909)  ;  Daniel  v.  Modern  Wood- 
men of  America,  (Tex.  Civ.  App. 
1909)    118  S.  W.  211. 

England.  —  Alcock  v.  Royal  Exch. 
Assur.  Corp.,  13  Q.  B.  292,  13  Jur. 
445,  18  L.  J.  Q.  B.  121,  66  E.  C.  L. 
292  (1849). 

A  witness  may  state  whether  a  per- 
son was  intoxicated,  the  extent  of  his 
intoxication,  and  whether  he  had 
been  drinking,  or  was  just  recovering 
from  a  state  of  drunkenness.    Palmer 


V.  Schurz,    (S.  D.   1908)    117  N.  W. 
150. 

Self -regarding  evidence.  —  The  per- 
son in  question  will  be  allowed  to 
testify  as  to  whether  he  was  or  was 
not  intoxicated.  Ward  v.  Chicago 
City  Ry.  Co.,  237  111.  633,  86  N.  E. 
1111   (1909). 

"  Really,  no  other  rule  is  practi- 
cable. If  the  witness  must  be  con- 
fined to  a  simple  narration  of  facts, 
how  the  person  leered  or  grinned,  how 
he  winked  his  eyes,  or  squinted,  how 
he  wagged  his  head,  etc.,  all  of  which 
drunken  men  do,  you  shut  out,  not 
only  the  ordinary,  but  the  best  mode 
of  obtaining  truth."  Choice  v.  State, 
31  Ga.  424,  467  (1860)  per  Lump 
kin,  J. 

A  skilled  observer  may  state  the 
more  technical  inference  that  the  per- 
son in  question  was  suffering  from 
delirium  tremens.  State  v.  Bennett, 
(Iowa  1909)   121  N.  W.  1021. 

Negative  statements. — That  a  given 
person  was  not  intoxicated  or  under 
the  influence  of  liquor  may  properly 
be  stated  as  a  fact.  State  v.  Ryan, 
122  La.  1095,  48  So.  537  (1909); 
Duke  «.  State,  (Tex.  Cr.  App.  1911) 
134  S.  W.  705  (sober,  very  quiet). 
As  a  negative  inference  it  frequently 
happens  that  even  less  of  the  element 
of  inference  or  reasoning  is  involved 
as  would  be  in  the  corresponding 
postive. 

See  §  1842. 

2.  State  V.  Gather,  121  Iowa  106, 
96  N.  W.  722  (1903). 

3.  People  V.  Sehorn,  116  Cal.  503, 
48  Pae.  495  (1897)  ;  Chicago  City  R. 
Co.  V.  Wall,  93  111.  App.  411   (1900). 

4.  People  V.  Packenham,  115  N.  Y. 
200,  21  N.  E.  1035  (1889). 
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glance  of  the  eye,  furnish  abundant  warrant  for  receiving  the 
secondary  evidence  of  the  inference  rather  than  the  primary 
phenomena  which  cannot  be  stated.  Drunkenness  is  "  easy  of 
detection  and  difficult  of  explanation."  * 

Preliminary  detail  of  facts.  —  In  this  connection  also,  the  con- 
venient practice  is  followed  of  requiring  that  the  observer  should 
state  such  of  the  constituting  facts  as  admit  of  separate  enumera- 
tion.®  Upon  such  a  preliminary  statement,  it  should  appear  that 
the  observer  had  sufficient  opportunities  for  observation  and 
actually  used  them.''  As  in  other  cases,  additional  details,  includ- 
ing those  inconsistent  with  the  inference  of  the  observer,  may  be 
elicited  upon  cross-examination.® 

§  1880.  (Physical  Inferences;  Intoxication);  Conclusions  ex- 
cluded. —  The  proportion  of  reasoning  as  compared  to  that  of 
observation  may  be  so  great  that  the  inference  as  to  intoxication 
ceases  to  be  one  of  fact,  as  in  the  previous  section  ^  and  becomes 
more  nearly  a  conclusion.  This  usually  occurs  where  the  state- 
ment is  no  longer  one  of  bare  existence,  i.  e.,  of  fact,  and  enters 
some  other  category  by  the  application  to  the  observed  situation 
of  a  standard  other  than  that  of  mere  being  or  existence.  Unless 
justified  by  some  adequate  forensic  necessity,  such  a  mental  result 
will  be  rejected.  Thus,  an  ordinary  observer  will  not  be  allowed 
to  state  that  a  person  whom  he  had  observed  was  too  drunk  to  know 
what  he  was  about.^  It  is  evident  that,  in  many  instances,  such  a 
conclusion  might  be  regarding  the  precise  point  upon  the  truth  of 
which  the  jury  are  to  pass. 

5.  Holland  v.  Zollner,  102  Cal.  633,  etc.,  Co.,  109  Ky.  661,  60  S.  W.  492. 
36  Pac.  930,  37  Pac.  231   (1894).  22  Ky.  L.  Rep.  1295   (1901). 

6.  Pierce    v.    State,    53    Ga.     305  §  1880-1.  §  1879. 

(1874);     League    v.    Ehmke,     (Iowa  2.  White  i.  State,   103  Ala.  72,  16 

1903)    94  N.  \V.  938;  Felska  v.  New  South.  63   (1893). 

York   Cent.,  etc.,   R.   Co.,   152  N.  Y.  Whether    a    given    individual    was 

339,  46  N.  E.  613   (1897).  too  drunk  to  walk  or  even  get  out  of 

This  rule  is  not  invariably  applied.  bed,  presents  a  question  for  the  jury. 

—  State  V.  Gather,  121  Iowa  106,  96  Colbert  r.  State,  4  Okla.  Cr.  500,  113 

N.  W.  722   (1903).  Pac.  558    (1910). 

7.  .Campbell  !'.  New  York  Fidelity.  The  evidence,  however,  has  been  re- 
etc,  Co.,  109  Ky.  661,  60  S.  W.  492,  ceived.  State  r.  Dolan,  17  Wash.  499, 
22  Ky.  L.  Rep.  1295  (1901).  50  Pac.  472   (1897). 

8.  Campbell  v.  New  York  Fidelity, 


2539  Condition  of  inanimate  Objects.      §§  1881,  1882 

§  1881.  (Physical  Inferences;  Intoxication);  Degree  of  In- 
toxication. —  It  must  not,  however,  be  overlooked  that  the  marks 
of  intoxication  are  by  no  means  invariable.  One  man  may  be 
quite  bereft  of  the  faculty  of  reasoning  without  presenting  marked 
physical  manifestations  of  his  condition.^  Another,  on  the  con- 
trary, more  readily  reacting  to  the  influence  of  alcohol,  may  pre- 
sent serious  outward  appearances  without  grave  mental  impair- 
ment. As  the  Texas  Court  of  Appeals  say  :^  "  Intoxication  affects 
different  men  in  different  ways  .  .  .  much  depends  upon  the 
kind  of  man  and  liquor."  It  is  a  matter  of  common  experience 
that  the  intoxicated  person  seldom  realizes  the  extent  to  which  he 
is  physically  manifesting  inebriety.'  Instances  are  not  unknown 
where  a  person  suffering  from  concussion  or  other  physical  injuries 
have  been  inferred  to  be  intoxicated  especially  where  the  odor  of 
alcohol  was  present.* 

§  1882.  (Physical  Inferences) ;  Physical  Condition  of  inanimate 
Objects.  —  Where  an  attempt  by  a  witness  to  describe  the  apparent 
condition  of  an  inanimate  object  would  require  enumeration  of 
a  large  number  of  constituent  phenomena,  administrative  relaxa- 
tion is,  for  reasons  elsewhere  stated,^  conceded  to  the  proponent. 
The  witness  is  permitted,  having  given  such  of  the  constituting 
observations  as  admit  of  being  so  treated,  to  submit,  as  a  species 
of  secondary  evidence,  the  effect  which  the  entire  observation, 

§  1881-1.  "  Some    men    can    drink  not  rare  "  said  Chief  Justice  Mulack, 

twice  as  much  as  others  without  sho<v-  of  Ontario.     "  The  plaintiflF  a   short 

ing  it."     Com.  v.  Cleary,  135  Pa.  St.  time    before    had    had    a    glass    of 

64,  86,  19  Atl.  1017,  1019  (1890),  per  whiskey,  which,   doubtless,  would  be 

Parsons,  C.  J.  observable  by  a  person  dressing   ttis 

2.  Texarkana,  etc.,  R.  Co.  v.  Fru-  wounds.  He  arrived  at  the  hospital 
gia,  (Tex.  Civ.  App.  1906)  95  S.  W.  in  an  excited  state,  doubtless  result- 
563,  565  (per  Neill,  J.")  quoted  in  ing  largely,  if  not  wholly,  from  the 
Moore  on  Facts,  §  558.  accident.     His  face  was  covered  with 

3.  "  We  notice  that  many  people  do  blood,  and  he  was  in  the  company  of 
that  who  have  been  drunk,"  said  the  a  policeman.  On  such  evidence  the 
court;  "perhaps  that  is  because  they  attendants  concluded  that  he  was  un 
really  think  they  were  not  as  drunk  der  the  influence  of  liquor.  The  evi 
as  they  appeared  to  others,  and  in  dence  does  not,  I  think,  support  such 
fact  were."  Louisville,  etc.,  R.  Co.  v.  a  conclusion."  Morrison  v.  City  of 
Deason,  (Ky.  1906)  96  B.  W.  1115,  Toronto,  12  Ont.  L.  333,  341 
1116   (per  O'Rear,  J.).  (1906). 

4.  "  Instances  of  such  mietakes  are  J  1882-1.  §  1815. 
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taken  as  a  whole,  has  produced  upon  his  mind."    He  may  declare 


2.  Alabama.  —  Mayberry  v.  State, 
107  Ala.  64,  67,  18  South.  219 
(1894). 

California.  —  Grunwald  v.  Freese. 
34  Pao.  73   (1893)    (rope). 

Georgia.  —  Atlanta  Consol.  St.  R. 
Co.  V.  Beauchamp,  93  Ga.  6,  19  S.  E. 
24  (1893)  (thought);  Robinson  v. 
Woodmanace,  80  Ga.  249,  4  S.  E.  497 
(1887). 

Indiana.  —  Lucas  v.  State,  90  N. 
E.  305   (1910)    (macadam). 

Iowa.  —  Hollenbeck  v.  Marion,  116 
Iowa  69,  89  N.  W.  210  (1902)  (water 
in  stream  sticky,  nasty,  and  filthy)  i 

Illinois.  —  Illinois  Cent.  R.  Co.  v. 
Behrens,  208  111.  20,  69  N.  E.  796 
(1904)    ( boiler  explosion ) . 

Maryland.  —  Bettering  v.  Levy,  79 
Atl.  476  (1911)    (pulleys). 

Michigan.  —  Brown  v.  Owosso,  130 
Mich.  107,  89  N.  W.  568  (1902) 
( sidewalk ) . 

See  also  Williams  v.  City  of  Lans- 
ing, 152  Mich.  169,  115  N.  W.  961, 
15  Detroit  Leg.  N.  168  (1908)  (in- 
sufficiency of  a  stringer). 

Minnesota.  —  Osborne  v.  Marks,  33 
Minn.  56,  22  N.  W.  1  (1885)  (ma- 
chine ) . 

Missouri.  —  Conklin  v.  Redemeysr- 
Hollister  Com.  Co.,  86  Mo.  App.  190 
(1900)  (size  and  condition  of 
onions ) . 

Nebraska.  —  Johnson  v.  State,  130 
N.  W.   282    (1911)    (blood  stains). 

New  York.  —  Dubois  v.  Baker,  30 
N.  Y.  355   (1864)    (erasures,  etc.). 

OTito.  —  Cleveland  &  S.  W.  Trac- 
tion Co.  t'.  Ward,  27  Ohio  Cir.  Ct.  R. 
761  (1905)  (old  break  in  a  car 
wheel) . 

Texas.  —  Keek  v.  Woodward,  (Civ. 
App.  1909)  116  S.  W.  75  (letter 
looked  as  if  it  had  not  been  throup;h 
the  mail);  Southern  Telegraph  & 
Telephone  Co.  v.  Evans,  (Civ.  App. 
1909)  116  S.  W.  418  (telephone  torn 
up  by  lightning) ;  Dallas  Electric  Co. 


V.  Mitchell,  (Tex.  Civ.  App.  1903)  76 
S.  W.  935  (condition  of  cut-off  box)  ; 
Gulf,  etc.,  R.  Co.  V.  Colbert,  (Civ. 
App.  1895)  31  S.  W.  332  (car  defec 
tive)  ;  Tyler  Southeastern  R.  Co.  u. 
Rasberry,  13  Tex.  Civ.  App.  185,  34 
S.  W.  794  (1896)    (bolts  rust  eaten). 

See  also  Holt  v.  State,  (Tex.  Cr. 
App.  1910)  125  S.  W.  573  (looked 
like  a  pistol)  ;  International  &  G.  N. 
R.  Co.  V.  McCullough,  (Tex.  Civ. 
App.  1909)  118  S.  W.  558  (cars  ap- 
peared to  have  been  disinfected). 

Vermont.  —  Williams  v.  Norton 
Bros.,  81  Vt.  1,  69  Atl.  146  (1908) 
(rope)  ;  Cliilord  v.  Richardson,  18  Vt. 
620   (1846). 

Wisconsin.  —  Reynolds  v.  Shanks, 
23  Wis.  307   (1868)    (wall). 

United  States.  —  Follett  v.  Rose,  9 
Fed.  Cas.  No.  4,900,  3  McLean  332 
(1844)    (traces  of  seal). 

"  It  is  difficult  to  conceive  any 
mode  in  which  this  evidential  fact 
[saw  something  that  looked  like  a 
pistol]  could  be  communicated  to  the 
jury,  if  a  witness  observing  it,  could 
not  declare  the  effect  produced  on  his 
mind;  or  if  he  could  not  express  the 
opinion  that  the  impression  was  that 
of  a  pistol.  The  witness  was  sub 
jected  to  cross-examination,  and  if  a 
particular  description  of  the  impres- 
sion was  deemed  necessary,  it  could 
have  been  elicited,  and  it  may  be,  the 
weight  of  the  evidence  lessened  or  d"- 
stroyed;  but  of  itself  the  evidence 
was  admissible."  Mayberry  r.  Stat?, 
107  Ala.  64,  67,  18  South.  219 
(1895). 

Whether  a  lot  of  land  is  vacant  is 
simply  a  question  of  fact.  Cary  v. 
Given,  129  N.  Y.  Suppl.  35  (1911). 

Where  a  witness,  testifying  as  to 
the  broken  ends  of  a  wire  rope,  had 
means  of  personal  observation,  testi 
mony  by  him  that  three  of  the  strands 
of  the  rope  "  were  cut  off,  and  cut 
off  as  though   they   were  broken  by 
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whether  the  appearance  was  similar  in  certain  other  instances.^ 
Eelevancy  of  the  fact  to  be  proved,  in  some  relation  to  the  issue, 
is  necessarily  assumed  as  a  preliminary  to  admissibility.* 

Vegetable  life.  —  Even  where  the  form  of  life  is  a  low  one,  an 
attempt  to  describe  the  appearance  of  its  manifestation  may  follow 
the  same  rule.  In  case,  for  example,  of  a  disease  to  plant  life,  a 
witness  familiar  with  its  efPeots  may,  without  detailing  these,  state 
his  inference  as  to  what  is  the  cause  of  the  trouble.^ 

Technical  inferences.  —  Where  the  inference  as  to  the  apparent 
condition  of  various  forms  of  plant  life  is  a  technical  one,  evidence 
may  be  restricted  to  that  furnished  by  the  skilled  observer.  Such 
a  witness,  for  example,  may  testify  as  to  the  present  state  of  a 
particular  crop  of  tobacco.^ 

§  1883.  (Physical  Inferences;  Physical  Condition  ot  Inani- 
mate Objects) ;  Changes.  —  E'ot  only  may  an  ordinary  observer 
state  the  apparent  condition  of  an  inanimate  object  at  any  par- 
ticular time  when  he  chanced  to  observe  it.  He  may  declare  an 
inference  as  to  the  existence  of  any  changes  which  have  occurred 
in  that  appearance  between  different  times.''  Still  more  permis- 
sible, because  less  involving  the  element  of  reasoning,  is  it  to  state 
the  negative  fact  that  there  has  been  no  change.^ 

Disturbance  of  arrangement.  —  One  may  properly  draw  infer- 
ences from  his  observation  as  to  the  systemized  or  disordered 
arrangement  of  inanimate  objects.  Individually  considered,  but 
little  change  may  have  occurred  in  the  appearance  of  the  objects 
themselves.  Legitimate  inferences  may,  however,  properly  be 
drawn  from  the  change  in  their  relations  to  each  other.     Thus, 

using  the  rope,  and  that  there  were  6.  Smith  v.  Levy,  37  Pa.  Super,  Ct. 

only  three  strands  that  were  holding  551  (1908). 

the  rope  up  "  was  not  .objectionable  §  1883-1.  Gallagher  v.  Williamson, 

because  of  witness'  conclusion  as  to  23  Cal.  331,  83  Am.  Dec.  114  (1863)  ; 

how  the  strands  were  broken.     Wil  International    &    G.     N.    E.     Co.    v. 

Hams  V.  Norton  Bros.,  81  Vt.   l',  69  Gready,   (Tex.  Civ.  App.  1904)   82  3. 

Atl.    146    (1908)     (rope).  W.  106   (hand-hold  pulled  out  of  the 

3.  Yeager  v.  Spirit  Lake,  115  Iowa  wood). 

593,  88  N.   W.   1095    (1902).  2.  Allen  B.   Wrisley  Co.   v.  Burke, 

4.  Moffatt  t!.  State,  35  Tex.  Cr.  257,  203  111.  250,  67  N.  E.  818  (1903); 
33  S.  W.  344  (1895).  Yeager  v.  Spirit  Lake,  115  Iowa  593, 

5.  State  V.  Main,  69  Conn.  123,  37  88  N.  W.  1095  (1902)  (sidewalk); 
Atl.  80,  61  Am.  St.  Rep.  30,  36  L.  R.  Pratt  v.  Mosetter,  9  N.  Y.  Civ.  Proc. 
A.  623   (1897)    (peach  yellows) .  351   (1886). 
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one  may  state  from  the  appearance  of  a  room  that  burglars  have 
been  in  it.*  So  of  a  bed.  A  witness  who  has  observed  its  condition 
may,  after  stating  that  "  the  sheet  was  down  at  the  foot  and  there 
was  where  two  people  had  laid,"  declare  his  inference  that  it 
looked  as  if  two  persons  had  slept  there  and  gotten  out  in  a 
hurry.* 

§  1884.  (Physical  Inferences;  Physical  Condition  of  inani- 
mate Objects);  Effect  of  Fire,  Water,  etc.  —  An  ordinary  observer 
may  state  the  appearance  of  articles  as  being  affected  by  fire.^ 
Whether  a  witness  who  merely  observed  that  a  certain  piece  of 
paper  was  burned  could  testify  that  "  it  had  the  appearance  of 
being  wadding  shot  from  a  gun  "  has  seemed  to  the  New  York 
court  of  appeals  to  state  so  much  of  a  "  border  question  "  that  they 
declined  to  reverse,  in  a  capital  case,  the  action  of  the  lower  court 
granting  a  new  trial  on  account  of  its  admission.^ 

Mud.  -—  The  apparent  condition  of  an  object  affected  by  mud 
may,  in  like  manner,  be  stated  by  a  witness.^ 

Water.  —  Frequently  a  witness  will  be  asked  to  describe  the 
appearance  of  inanimate  objects  affected  by  water.* 

§  1885.  (Physical  Inferences;  Physical  Condition  of  inani' 
mate  Objects) ;  Effect  of  the  Application  of  Force.  —  A  properly 
qualified  observer,  although  without  special  skill  or  training,  may 
state  his  inference  that  the  apparent  condition  of  an  inanimate 
object  resulted  from  the  application  of  force  in  some  one  of  its 
many  forms.^  Thus,  a  witness  may  declare  with  regard  to  the 
parts  of  a  boiler  which  had  recently  exploded  that  "  they  looked 
like  the  threads  were  drawn  out  of  the  sheets  or  boiler,"  "  looked 

3.  state  r.  Shuford,  152  N.  C.  809,  ton  &  T.  C.  R.  Co.  v.  Ellis,  (Tex.  Civ. 
67  S.  E.  923   (1910).  App.  1911)   134  S.  W.  246. 

4.  Copeland   v.    State,    58   Fla.    26,  2.  People  i).  Manke,  78  N.  Y.  611 
50  So.  621    (1909).  (1879). 

§  1884-1.  James  v.  State,  104  Ala.  3.  State  v.  Marceaux,  50  La.  Ann. 

20,  16  South.  94  (1894)    (jugs);  Peo-  11.37,  24  South.  611    (1898). 

pie  V.  Manke,  78  N.  Y.  611   (1879)  ;  4.  State  v.  Marceaux,  50  La.  Ann. 

Union  Pac.  Co.  r.  Gilland,  4  Wyo.  395,  1137,  24  South.  611    (1898)  ;  Com.  o. 

34  Pac,  953  (1893).  Sturtivant,    117    Mass.    122,    19   Am. 

A   witness    who    has    observed    the  Rep.  401  (1875). 

phenomena  presented  by  a  given  fire  §    1885-1.  Fort   i'.    State,    52   Ark. 

may  state  his  inference  as  to  the  di-  180,  11   S.  W.   959,  20  Am.  St.  Rep. 

reotion  in  which  it  developed.    Hous-  103   (1889). 
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like  there  was  a  fresh  break,"  etc.*  Where  several  applications  of 
force  have  been  made  in  succession,  an  observer  may  state  the  par- 
ticular order  in  which  these  were  probably  made.^  Should  the 
statement  be  a  negative  one,  as  that  no  force  has  been  applied,  a 
still  smaller  proportion  of  inference  is  usually  involved,  the  asser- 
tion being  merely  as  to  the  existence  of  a  fact.* 

Impact.  —  The  nature,  direction  and  other  qualities  of  instru- 
mentalities producing  an  impact  upon  an  inanimate  object  may 
properly  be  stated  by  an  ordinary  observer  who  is  suitably  quali- 
fied.* For  example,  it  may  be  shown  that  a  certain  mark  in  the 
snow  was  made  by  the  runner  of  a  sleigh,*  tracks  may  be  made 
by  foot-wear''  of  a  particular  size.*  One  may  infer  that  a  given 
impact  was  made  by  a  shoulder,®  the  feet  of  animals  ^^  or  by  a 
collision,  e.  g.,  with  a  locomotive,^'  or  between  two  vessels.'* 

The  observer  may  be  permitted  to  go  a  little  further  in  his 
inference  from  the  observed  marks  of  an  impact,  stating  the 
manner  of  locomotion  by  which  it  was  produced.  He  may,  for 
example,  infer  from  its  appearance  that  it  was  made  by  one  who 
was  walking'*  or  had  stopped  doing  so;'*  by  a  man  running, 
jumping,'®  or  the  like. 

Position.  —  Other  inferences  in  this  connection  of  impact, 
though  embracing  somewhat  more  of  the  element  of  reasoning  in 
proportion  to  that  of  observation  have  been  received.     Thus,  a 

2.  Illinois  Cent.  R.  Co.  v.  Behrena,  7.  James  v.  State,  104  Ala.  20,  16 
208  111.  20,  69  N.  E.  796  (1904).               South.  94  (1893)  ;  Com.  v.  Pope,  103 

3.  Fort  V.  State,  52  Ark.  180,  11  S.       Mass.  440    (1869). 

W.     959,     20     Am.     St.     Rep.     163  8.  Littleton  v.  State,   128  Ala.   31, 

(1889).  29  South.  390   (1900). 

4.  Dean  v.  New  York,  45  N.  Y.  9.  Watkins  v.  State,  89  Ala.  82,  8 
App.   Div.  605,  61  N.  Y.  Suppl.  374  South.  134   (1889). 

(1899).  10.  Chicago,   etc.,   R.   Co.  v.   Lcgg, 

5.  People  V.  Mitchell,  94  Cal.  550,  32  111.  App.  218  (1889);  Craig  ». 
29  Pac.  1106  (1892)  (cartridge  had  Wabash  R.  Co.,  121  Iowa  471,  96  N. 
been  inserted);   People  v.  Fanshawe,  W.  965   (1903). 

65  Hun   (N.  Y.)   77,  19  N.  Y.  Suppl.  11.  Seagel  v.  Chicago,  etc.,  R.  Co., 

865,   8   N.   Y.    Cr.    326    (1892)     (bed  83  Iowa  380,  49  N.  W.  990  (1891). 
looked  as  if  slept  in)  ;  State  v.  Ward,  12.  Patrick  v.  The  J.  Q.  Adams,  19 

61  Vt.  153,  17  Atl.  483  (1888)  ;  State  Mo.  73  (1853). 

V.  Welch,  36  W.  Va.  690,  15  S.  E.  419  13.  Smith  v.  State,  137  Ala.  22,  34 

(1892)    (head  on  a  bed).  South.  396   (1903). 

See  also  Ashley  v.  State,   (Tex.  Cr.  14.  Chicago,  etc.,  R.  Co.  v.  Legg,  32 

App.  1910)   126  S.  W.  589.  111.  App.  218  (1889)    (stock). 

6.  State  V.  Ward,  61  Vt.  153,  17  15.  Craig  v.  Wabash  R.  Co.,  121 
Atl.  483  (1888).  Iowa  471,  96  N.  W.  965  (1903). 
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suitably  qualified  observer  may  be  allowed  to  state  his  inference 
as  to  the  position  occupied  by  an  object  at  the  time  when  it  was 
struck.'® 

§  1886.  (Physical  Inferences;  Physical  Condition  of  inanh 

mate  Objects) ;  Safety  of  public  Places An  ordinary  observer 

may  go  even  deeper  in  the  line  of  inference  from  the  observed 
appearance  of  inanimate  objects.  To  a  certain  extent  he  may  be 
allowed  to  say  that  they  impressed  him  as  being  either  safe  or 
dangerous.  Where  the  constituent  facts  observed  by  the  witness 
can  be  fully  placed  before  the  jury,  or  the  question  of  danger  or 
safety  is  the  precise  fact  upon  the  existence  of  which  the  jury  are 
to  pass,  a  different  rule  may  prevail.  Where,  however,  the  con- 
stituent facts  cannot  fully  be  submitted  to  the  jurors,  the  inference 
of  the  witness  may  be  received,  especially  should  the  fact  be  a 
collateral  one.*  Frequently,  this  will  be  found  to  be  in  connection 
with  the  liability  of  municipal  corporations,  counties,  cities,  towns 
and  other  subdivisions  of  government  for  damages  resulting  from 
the  unsafe  condition  of  public  places.  He  will  be  permitted  to 
apply,  under  the  circumstances  indicated,  the  standard  of  safety 
to  his  observations  regarding  the  condition  of  any  bridge,^  cross- 
ing,^ sidewalk*  or  other  highway.^     Should  the  inference  be  a 

18.  Panning  v.  Long  Island  R.  Co.,  Reading  City,  150  Pa.  St.  611,  25  Atl. 

2  Thomps.  &  C.  (N.  Y.)  585  (1874).  57     (1892);    Heman    Constr.    Co.    t'. 

I  1886-1.  Baltimore  Fireman's  Ins.  O'Brien,  81  Mo.  App.  639   (1899). 

Co.  V.  Mohlman  Co.,  91  Fed.  85,  33  See  also  Campbell  v.   City  of  New 

C.  C.  A.  347    (1898);   Kiesel  v.  Sun  Haven,    78    Conn.    394,    62    Atl.    665 

Ins.  Office,  88  Fed.  243,  31  C.  C.  A.  (1905). 

615   (1898).  The  inference  of  an  observer  is  nec- 

8.  Ryan  v.  Bristol,  63  Conn.  26,  27  essarily  the   "  best  evidence  "  of  the 

Atl.  309    (1893);   Taylor  i).  Monroe,  fact.     Heman  Constr.  Co.  v.  O'Brien, 

43  Conn.  36    (1875)  ;   Dunham's  Ap-  81  Mo.  App.  639  (1899). 

peal,  27  Conn.  192   (1858)  ;  Jessup  v.  5.  Connecticut.  —  Dean  r.  Sharon, 

Osceola  County,  92  Iowa  178,  60  N.  72   Conn.   667,   45   Atl.   963    (1900); 

W.  485   (1894)  ;   Beardslee  v.  Colum  Ryan  v.  Bristol,  63  Conn.  26.  27  Atl. 

bia  Tp.,  5  Lack.  Leg.  N.    (Pa.)    290  309    (1893);    Taylor    r.   Monroe,    43 

(1S95).  Conn.  36  (1875);  Clinton  v.  Howard, 

3.  Martin  v.  Baltimore,  etc.,  R.  Co.,  42  Conn.  294    (1875). 

2    Marv.     (Del.)     123,    42    Atl.    442  Illinois.  —  Alexander  v.  Mt.  Ster- 

(1895).  ling,  71  111.  366   (1874). 

4.  District  of  Columbia  v.  Haller,  loioa.  —  Kelleher    r.    Keokuk,    60 
4    App.    Cas.     (D.    C.)     405    (1894);  Iowa  473,  15  N.  W.  280  (1883). 
Atherton  v.  Bancroft,  114  Mich.  241,  Kansas.  —  Parsons  r,  Lindsay,  26 
72  N.  W.  208    (1897);  McNerney  y.  Kan.  426   (1881)    (street  crossing). 
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necessary  or  inevitable  one,  the  mind  responding  intuitively,  with 
little  admixture  of  reasoning,  to  the  presentation  of  the  senses, 
the  inference  of  the  witness  may,  in  reality,  be  one  of  fact.  In 
other  cases,  the  presence  of  a  wide  basis  for  reasoning  and  the 
drawing  of  inferences  from  general  data  not  residing  in  the  specific 
facts  may  cause  the  mental  result  more  completely  to  resemble  a 
conclusion.* 

Comparative  safety.  —  Such  a  witness  may  be  permitted  to  give 
his  inference,  based  upon  his  observation,  as  to  which  of  two 
places  ^  is  the  safer. 

§  1887.  (Physical  Inferences;  Physical  Condition  of  inani- 
mate Objects;  Safety  of  public  Places) ;  Negligence Still  an 

additional  step  in  the  line  of  reasoning  judicial  administration 
may  permit  an  ordinary  observer  to  take.  Where  the  inference  is 
necessary  and  intuitive,  the  witness  may  apply  other  standards 
than  that  of  safety  to  a  given  set  of  phenomena.  The  application 
of  these  standards,  may,  in  many  instances,  practically  involve  the 
issue  of  negligence,  the  conduct  of  a  reasonable  man.  An  ordi- 
nary observer  may  state,  in  terms  of  the  effect  which  they  pro- 
duced upon  his  mind,  the  phenomena  which  made  a  boat  landing,* 
railroad  platform,^  track  *  operated  by  a  steam  or  trolley  line, 

Maryland.  —  Baltimore,  etc..  Turn-  §  1887-1.  Louisville,  etc..  Mail  Co. 

pike  Co.  V.  Cassell,  66  Md.  419,  7  Atl.  V.   Mossberger,    13   Ky.   L.   Rep.   927 

805,  59  Am.  Rep.  175   (1886)  ;  Balti-  (1892). 

more,  etc..   Turnpike  Road  v.   Crow-  2.  James  v.  Johnson,   12   111.  App. 

ther,  63  Md.  558,  1  Atl.  279  (1885).  286  (1882)  ;  Graham  v.  Pennsylvania 

Massachusetts.  —  Lund   v.    Tyngs-  Co.,  139  Pa.  St.  149,  21  Atl.  151,  12 

borough,  9  Cush.  36  (1851).  L.  R.  A.  293   (1891). 

Pennsylvania.  —  Kitchen  v.  Union  A  witness  who  has  observed  a  rail- 

Tp.,    171    Pa.    St.    145,    33    Atl.    76  road  platform  may  with  propriety  be 

(1895).  asked  to  state  from  his  knowledge  of 

In  certain  cases  the  inference  of  a  it  and  in  connection  with  the  facts  ob- 

skilled    witness    alone    has    been    re-  served  whether  it  was  "  a  safe  plat- 

garded  as  helpful  to  the  jury.     June-  form    upon    which    to    alight    from 

tion  City  v.  Blades,  1  Kan.  App.  85,  trains."       Graham    v.     Pennsylvania 

41  Pac.  677   (1895).  Co.,  139  Pa.  St.  149,  21  Atl.  151,  12 

6.  Perry  v.  State,  110  Ga.  234,  36  L.  R.  A.  293  (1891). 

S.  E.  781    (1899)    (stick  capable  of  3.  Louisville,  etc.,  R.  Co.  v.  Tegner, 

causing   death);    Swanner   v.    State,  125  Ala.  593,  28  South.  510   (1899); 

(Tex.  Cr.  App.  1900)  58  S.  W.  72.  Alabama  Mineral  R.  Co.  v.  Jones,  114 

7.  Cookson  t\  Pittsburgh,  etc.,  R.  Ala.  519,  21  South.  507,  62  Am.  St. 
Co.,  179  Pa.  St.  184,  36  Atl.  194  Rep.  121  (1897);  Missouri  Pac.  R. 
(1897).  Co.  V.  Jarrard,  65  Tex.  560   (1886); 

Vol..  Ill  — 160 
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or  any  other  structure  *  or  place  ^  dangerous  ^  or  safe.^    The  facts 
must  be  simple  and  the  inference  necessary. 

Competency  of  workman.  —  In  actions  for  negligence  of  this 
sort,  as  in  other  connections,  the  competency  of  a  workman  may  be 
established  by  the  estimates  or  conclusions  of  those  who  have 
observed  him.^ 

§  1888.  (Physical  Inferences;  Physical  Condition  of  inani- 
mate Objects);  Soundness.  —  The  witness  may  not  only  apply  the 
standards  of  safety  ^  and  utility.^  He  may  measure  the  phe- 
nomena  by   that  of  soundness,    stating   that    certain   inanimate 


San  Antonio,  etc.,  E.  Co.  v.  Parr, 
(Tex.  Civ.  App.  1894)  26  S.  W. 
861. 

4.  MoNerney  v.  Reading  City,  150 
Pa.  St.  611,  25  Atl.  57  (1892)  (area- 
way)  ;  Bridger  v.  Aaheville,  etc.,  R. 
Co.,  25  S.  C.  24  (1885)    (turn-table). 

5.  Kitchen  v.  Union  Tp.,  171  Pa. 
St.  145,  33  Atl.  76  (1895). 

6.  Alabama.  —  Louisville,  etc.,  R. 
Co.  V.  Tegner,  125  Ala.  593,  28  South. 
510  (1899)  ;  Alabama  Mineral  R.  Co. 
V.  Jones,  114  Ala.  519,  21  South.  507, 
62  Am.  St.  Rep.  121   (1897). 

Connecticut.  —  Ryan  v.  Bristol,  63 
Conn.  26,  27  Atl.  309  (1893). 

Iowa.  —  Jessup  v.  Osceola  County, 
92  Iowa  178,  60  N.  W.  485  (1894). 

Massachusetts.  —  Lund  v.  Tyngs- 
borough,  9  Cush.  36  (1851).       ' 

Pennsylvania.  —  Kitchen  v.  Union 
Tp.,  171  Pa.  St.  145,  33  Atl.  76 
(1895);  McNerney  v.  Reading  City, 
150  Pa.  St.  611,  25  Atl.  57  (1892); 
Beatty  v.  Gilmore,  16  Pa.  St.  463,  55 
Am.  Dec.  514  (1851). 

Texas.  —  San  Antonio,  etc..  R.  Co. 
V.  Parr,  (Civ.  App.  1894)  26  S.  W. 
861. 

7.  Connecticut.  —  Dean  v.  Sharon, 
72  Conn.  667,  45  Atl.  963  (1900) 
(reasonably  safe)  ;  Taylor  v.  Monroe, 
43  Conn.  36   (1875). 

loica.  —  Betts  v.  Chicago,  etc.,  R. 
Co.,  92  Iowa  343,  60  N.  W.  623,  54 
Am.  St.   Rep.   558,   26  L.  R.   A.   24S 


(1894)  ;  Kelleher  v.  Keokuk,  60  Iowa 
473,  15  N.  W.  280   (1883). 

Kentucky.  —  Louisville,  etc..  Mail 
Co.  V.  Mosseberger,  13  Ky.  L.  Rep. 
927   (1892). 

Maryland.  —  Baltimore,  etc.,  Co.  v. 
Cassell,  66  Md.  419,  7  Atl.  805,  59 
Am.  Rep.  175  (1886)  ;  Baltimore, etc., 
Turnpike  Road  v.  Crowther,  63  Md. 
558,  1  Atl.  279   (1885). 

Texas.  —  Missouri  Pac.  R.  Co.  f. 
Jarrard,  65  Tex.  560   (1886). 

Proof  of  negligence  does  not  neces- 
sarily call  for  the  evidence  of  a  skilled 
witness.  Mayfield  Lumber  Co.  t". 
Lewis'  Adm'r,  142  Ky.  727,  135  S.  W. 
420   (1911). 

8.  Lake  St.  Elevated  R.  Co.  v.  Fitz- 
gerald, 112  111.  App.  312  (1904)  (ex- 
amined for  promotion). 

Rebuttal.  ^Tt  is  the  duty  of  the 
presiding  judge  to  hold  the  balance  of 
indulgence  even  in  all  cases.  §  541. 
Where  a  defendant  who  has  been 
sued  for  the  consequences  of  an  ex- 
plosion of  ii  boiler  was  allowed  to  in- 
troduce evidence  tending  to  show  that 
the  explosion  was  due  to  the  careless 
management  by  the  engineer,  it  is 
error  to  refuse  the  plaintiff  an  oppor- 
tunity of  showing  in  rebuttal  that 
the  engineer  discharged  his  duties  in 
a  careful  manner.  Ball  r.  U.  S.  Ex- 
press Co.,  .■?2  App.  D.  C.  177   (1908). 

§  1888-1.  §  1886. 

2.  §  1887. 
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Suitability. 


§  1889 


objects  are  sound  *  or  unsound.''  Where  the  statement  is  one  of, 
fact  ^  or  is  based  upon  numerous  phenomena  which  cannot  ade- 
quately be  placed  before  the  jury,  the  reasoning  of  the  witness  on 
the  point  is  received  almost  as  a  matter  of  course.  In  any  case, 
the  time  indicated  by  the  inference  must  be  such  as  to  be  relevant 
to  the  proposition  put  in  issue  in  the  action.* 

§  1889.  (Physical  Inferences;  Physical  Condition  of  inani- 
mate Objects) ;  Suitability.  —  Further  applying  standards  of 
reasonableness  to  observed  phenomena,  an  ordinary  observer  may 
be  permitted,  where  the  inference  is  a  necessary  and  intuitive  one, 
or  where  the  constituting  facts  cannot  fully  be  placed  before  the 
jury,  to  state  his  inference  as  to  suitability  for  a  given  purpose. 
Whether  a  certain  building  was  suitable  for  a  particular  purpose 
may,  for  example,  be  stated  by  him.^  In  the  same  way,  he  may 
declare  the  mental  impression  held  by  him  as  to  the  adaptability, 
for  its  appropriate  use,  of  any  car,^  piece  of  machinery^  or  any 


3.  Georgia.  —  Crawford  v.  Georgia 
Pac.  R.  Co.,  86  Ga.  5,  12  S.  E.  170 
(1890). 

Illinois.  —  Illinoia  Cent.  R.  Co.  v. 
Foulks,  191  111.  57,  60  N.  E.  890 
(1901)    (potatoes). 

Bee  also  Michigan  Cent.  R.  Co.  v. 
Harville,  136  111.  App.  243   (1907). 

Indiana.  —  Consol.  Stone  Co.  v. 
Williams,  26  Ind.  App.  131,  57  ]Sr.  E. 
558,  84  Am.  St.  Rep.  278  (1900) 
(rope  strong  enough  to  bear  a  given 
strain) . 

loica.  —  Brooks  v.  Sioux  City,  114 
Iowa  641,  87  N.  W.  682  (1901). 

Michigan.  —  Merkle  v.  Bennington 
Tp.,  68  Mich.  133,  35  N.  W.  846 
(1888)    (good  repair). 

The  good  condition  of  fruit  may 
also  be  shown  by  skilled  witnesses. 
Michigan  Cent.  R.  Co.  v.  Harville, 
136  111.  App.  243   (1907). 

Tamarack  timber.  —  The  question 
as  to  how  long  tamarack  timbers  will 
remain  sound  where  coming  in  con- 
tact with  the  ground  is  one  for  an 
expert.  Rice  v.  Wallowa  County,  (Or. 
1905)   81  Pac.  358. 

4.  Johnson  v.  Detroit,  etc.,  R.  Co., 
(Mich.   1904)    97  N.  W.  760   (defect 


in  cattleguard)  ;  Merkle  v.  Benning- 
ton Tp.,  68  Mich.  133,  35  N.  W.  846 
(1888)  (that  a  bridge  was  a  "very 
poor,  shackly  bridge");  Reynolds  t. 
Van  Buren,  10  Misc.  (N.  Y.)  703,  31 
N.  Y.  Suppl.  827    (1895). 

Whether  wood  is  rotten  or  not  is  a 
matter  of  common  knowledge  and  is 
not  a  subject  for  expert  testimony. 
Reynolds  v.  Van  Buren,  10  Misc.  (N. 
Y.)   703,  31  N.  Y.  Suppl.  827   (1895). 

5.  With  some  degree  of  fineness  it 
has  been  held  that  to  say  of  a  side- 
walk that  it  was  in  bad  condition  at 
a  given  time  is  to  be  rejected  as  ai 
conclusion.  To  say,  on  the  other 
hand,  that  it  was  in  good  condition  is 
properly  admissible  because  a  mero 
statement  of  fact.  Brooks  v.  Sioux 
City,  114  Iowa  641,  87  N.  W.  682 
(1901). 

6.  Wolscheid  v.  Thome,  76  Mich. 
265,  43  N.  W.  12   (1889). 

§  1889-1.  Rust  V.  Eckler,  41  N.  Y, 
488  (1869)    (storage  place). 

2.  Betts  V.  Chicago,  etc.,  R.  Co.,  02 
Iowa  343,  60  N.  W.  623,  54  Am.  St. 
Rep.  558,  26  L.  R.  A.  248   (1894). 

3.  Sievers  v.  Peters  Box,  etc.,  Co., 
151  Ind.  642,  50  N.  E.  877,  52  N.  E. 
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other  form  or  combination  of  matter,*  the  relevant  appearances 
of  which  lie  on  the  surface. 


§  1890.  Physiological    Inferences Physiological    facts    have 

been  defined  ^  as  those  "  which  have  their  seat  in  the  corporeal 
frame  of  the  observer  and  are  known  to  him  by  that  form  of  con- 
sciousness called  sensation."  *  The  observer  localizes,  as  it  were, 
the  source  of  the  feeling  or  sensation  of  which  he  is  conscious  as 
being  within  the  framework  or  periphery  of  his  own  body.  Such 
inferences,  th«  results  of  observation,  are  conveyed  to  the  mind 
by  the  faculty  of  intuition,'  with,  as  a  rule,  but  slight  admixture 


399  (1898)  (worn  gearing)  ;  Huizega 
V.  Cutler,  etc.,  Lumber  Co.,  51  Mic'a. 
272,  16  N.  W.  643  (1883);  Hutchin- 
son Cooperage  Co.  v.  Snider,  107  Fed. 
633,  46  C.  C.  A.  517  (1901)  (prac- 
ticability and  safety  of  machine ) . 

See  also  Holmes  v.  Bluff  City  Lum- 
ber Co.,  (Ark.  1911)  133  S.  W.  819. 

4.  One  who  knows  may  properly 
state  that  a  substance  is  "  good  "  for 
the  purpose  for  which  it  was  in 
tended.  Birmingham  Paint  &  Roof- 
ing Co.  V.  Gillespie,  (Ala.  1909)  50 
So.  1032   (graphite). 

§  1890-1.  §  43. 

8.  "  What  we  actually  know,  there- 
fore, is  uniformly  our  own  mental 
feelings,  and  these  only.  But  inas- 
much as  we  ascribe  those  feelings  in 
certain  cases  to  the  state  of  our  own 
bodily  organs,  and  in  certain  of  these 
last  instances  to  the  presence  and 
effect  upon  our  senses  of  material  ob- 
jects external  to  ourselves,  while  in 
others  the  feeling  is  believed  to  have 
its  origin  in  the  mind  itself,  there 
arises  a  threefold  division  in  the  sub 
ject-matter  of  our  intuitive  knowl- 
edge ;  namely,  ( 1 )  Feelings,  or  phases 
of  the  mind  simply;  (2)  Sensations, 
or  feelings  which  are  referred  to  some 
state  of  our  own  bodily  organs;  and 
(3)  Perceptions,  or  sensations,  which 
we  ascribe  to  the  action  upon  our 
senses  of  material  objects.  And  from 
these  three  all  our  knowledge  of  facts 
is  derived. 

For    facts    likewise    are    of    three 


kinds,  corresponding  respectively  with 
the  former,  namely,  (1)  Psychologi- 
cal or  mental  facts;  (2)  Physiologi- 
cal facts;  and  (3)  Physical  or  ma- 
terial facts  —  of  which  the  first  have 
their  scat  in  the  mind  only;  the  sec- 
ond, in  the  corporeal  frame  of  sen- 
tient beings;  and  the  third,  in  the 
material  world.  The  first  are  known 
to  us  by  consciousness ;  the  second,  by 
that  form  of  consciousness  called  sen- 
sation; and  the  third,  by  that  form 
of  sensation  which  is  called  percep- 
tion. We  are  said  to  be  conscious  of 
our  feelings;  to  feel  our  sensations; 
and  to  perceive  material  objects." 
Gulson,  Philosophy  of  Proof,  §§  38,  39. 
3.  "  When  we  refer  our  feelings, 
or  sensations,  as  they  are  then 
designated,  to  some  condition  of 
our  own  bodily  organs,  we  are  con- 
scious of  something  more  than  the 
mental  feeling  itself;  we  become 
aware  of  our  own  physical  existence, 
of  the  bodily  state  that  occasions  the 
feeling,  and  of  the  whereabouts  of  the 
sensation.  When  I  am  conscious  of 
an  emotion  or  a  thought,  I  do,  in- 
deed, become  aware  of  its  existence; 
but  I  know  not  where  it  is.  But 
when  I  feel  a  bodily  sensation, 
whether  of  pain  or  pleasure,  whether 
of  sight,  touch,  taste,  smell,  or  hear- 
ing, I  instantly  refer  it  to  some  part 
of  my  corporeal  frame.  When  I  feel 
a  pain  in  my  foot,  or  in  my  finger,  or 
in  my  tnnth,  I  know  at  once,  and  in- 
stinctively,   that   the   pain   is   there. 
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§  1891 


of  the  element  of  reasoning.  Mental  action  is  intuitive,  reflex. 
The  result  is  regarded  by  judicial  administration  as  a  mere  state- 
ment of  a  psychological  fact.  As  such,  it  is  received  without 
objection.*  Thus  a  witness  may  be  allowed  to  say  that  he  has 
suffered  internal  injury,^  or  to  state  the  effect  on  his  health  of 
certain  acts.®  In  the  same  way  a  witness  may  properly  declare  the 
nature,  location  and  other  facts  concerning  any  sensation  of  jMin 
which  he  may  have  suffered ''  or  be  suffering. 

§  1891.  Psychological    Inferences Psychological    facts    have 

been  elsewhere  ^  defined  as  those  "  which  have  their  seat  in  the 


If  I  see  a  thing,  I  do  not  mistake  it 
for  hearing,  nor  for  smelling;  I  know 
instantly  that  the  sensation  proceeds 
from  my  eye,  and  not  from  my  ear 
or  my  nose.  The  knowledge  thus  ob- 
tained, so  far  as  the  patient  himself 
is  concerned,  appears  to  be  purely  in- 
tuitive.'' Gulson,  Philosophy  of 
Proof,  §  33. 

4.  AlahanM.  —  Alabama  Steel  & 
Wire  Co.  v.  Tallant,  51  So.  83.5 
(1910)  (inability  to  work);  C.  N. 
Robinson  v.  Green,  (Ala.  1906)  43 
So.  797  (against  his  will)  ;  First  Nat. 
Bank  v.  Chandler,  (Ala.  1905)  39  So. 
822   ( wide-awake,  attentive ) . 

California.  —  Eoche  v.  Eedington, 
125  Cal.  174,  57  Pac.  890   (1899). 

Idaho.  —  McClain  v.  Lewiston-In- 
terstate  Fair  &  Racing  Ass'n,  17 
Idaho  63,  104  Pao.  1015  (1909)  (how 
much  one  suffered ) . 

Iowa.  —  Wray  v.  Warner,  111  Iowa 
64,  82  N.  W.  455  (1900)  (cured  of 
rupture). 

Maryland.  —  Sellman  v.  Wheeler, 
95  Md.  751,  54  Atl.  512  (1902). 

Michigan.  —  Lindsey  v.  Detroit, 
131  Mich.  8,  10,  90  N.  W.  653 
(1902)  (headaches  from  injury  to 
back). 

Missouri.  —  Wise  v.  Wabash  R.  Co., 
135  Mo.  App.  230,  115  S.  W.  452 
(1909)  (ribs  broken  in  the  accident)  ; 
Dolan  V.  Moberly,  17  Mo.  App.  436 
(1885)    (womb  displaced). 


"Sew  York.  —  Cass  v.  Third  Ave. 
E.  Co.,  20  N.  Y.  App.  Div.  591,  47  N. 
Y.  Suppl.  356  (1897)  (ability  to 
work). 

Teaoas.  —  Atchison,  etc.,  R.  Co.  ^. 
Click,  (Civ.  App.  1895)  32  S.  W.  226. 

5.  Georgia.  —  Atlanta  St.  R.  Co.  v. 
Walker,  93  Ga.  462,  21  S.  E.  -48 
(1893). 

Illinois.  —  Chicago  &  J.  E.  Ry.  Co. 
V.  Patton,  122  111.  App.  174  (1905) 
( "  I  have  been  a  nervous  wreck  ever 
since  " ) . 

Maryland.  —  Baltimore,  etc..  Turn- 
pike Co.  V.  Cassell,  66  Md.  419,  7  Atl. 
805,  59  Am.  Rep.  175   (1886). 

Neiv  York.  —  Pfau  v.  Alteria,  23 
Misc.  (N.  Y.)  693,  52  N.  Y.  Suppl. 
88   (1898). 

Pennsylvania.  —  Lombard,  etc., 
Pass.  R.  Co.  V.  Christian,  124  Pa.  St. 
114,  16  Atl.  628  (1889).  See  also 
Price  V.  Charles  Warner  Co.,  1 
Pennew.  (Del.)  462,  42  Atl.  699 
(1899). 

6.  McDonald  v.  City  Electric  Ry. 
Co.,  (Mich.  1906)  108  N.  W.  85,  13 
Detroit  Leg.  N.  252  (had  no  use  of 
his  foot)  ;  Monongahela  Water  Co.  v. 
Stewartson,  96  Pa.  St.  436  (1880) 
(effect  on  health). 

7.  North  Chicago  St.  R.  Co.  v.  Cook, 
145  111.  551,  33  N.  E.  958  (1893); 
O'Brien  v.  Chicago,  etc.,  R.  Co.,  S9 
Iowa  644,  57  N.  W.  425   (1894). 

§  1891-1.  §  43. 
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mind  only  and  are  known  to  the  observer  by  intuition  or  pure 
consciousness."  They  are  neither  objectively  externalized  to  his 
mind,  as  are  physiological  facts,  so  far  as  the  framework  of  the 
body;  nor  are  they  still  further  externalized  into  the  realm  of 
objective  nature,  as  are  facts  which  have  been  denominated 
physical.^  They  are  entirely  mental,  conditions,  phases,  states  of 
the  mind.  As  such,  they  are  not  subject  to  direct  physical  observa- 
tion, although  their  manifestations  undoubtedly  are.  The  person 
whose  mind  is  in  question  may,  as  has  been  seen,^  testify  directly 
to  their  existence.*  The  administrative  reason  for  this  is  now 
clearly  seen.  The  element  of  reasoning,  of  inference,  is  prac- 
tically eliminated. 

In  a  case  of  third  persons,  the  proportion  of  the  element  of 
reasoning  is  necessarily  much  greater.  No  observer,  ordinary  or 
skilled,  directly  receives  the  mental  condition  of  insanity  or  the 
mental  state  of  anger.  What  he  cognizes  by  his  senses  are  certain 
marks,  indicia  or,  as  it  were,  circumstantial  evidence,  of  the 
existence  either  of  the  condition  or  of  the  state.  At  the  lowest, 
the  result  in  his  own  mind  must  be  a  reasoned  inference,'  often 
with  a  high  percentage  of  pure  reasoning.  Still,  where  the  mind 
of  the  observer  is  dealing  with  usual  phenomena,  matters  of  com- 
mon knowledge,®  everyday  experience,  the  mind  may  become  so 
wonted  to  the  familiar  indications  that  its  action  may  be  said,  in 
a  just  sense,  to  be  reflex,  intuitive.  If  so,  the  mental  result  is 
principally  one  of  fact,  although,  perhaps,  a  highly  complex  one.'^ 

On  the  other  hand,  the  difficulty  of  describing  to  a  jury  or  other 
tribunal  the  minute  intangible  and  interblending  phenomena  in- 

2.  §  43.  Artisans,  (Or.  1907)  91  Pac.  542  (in- 

3.  §§  1741d,  1741e.  tention  in  employment). 

4.  Georgia. — Atlanta  &  W.  P.  R.  South  Carolina. — Providence  Mach. 
Co.  T.  Haralson,  133  Ga.  231,  65  S.  Co.  v.  Browning,  72  S.  C.  424,  52  S,  E. 
E.  437   (1909).  117    (1905)     (consented  to   modifica- 

lowa  —  Patton     r.     Incorporated  tion). 

Town  of  Sanborn,  133  Iowa  650,  110  Texas.  —  Galveston,  H.  &  S.  A.  Ei'. 

N.  W.   1032    (1907)    (had  no  knowl-  Co.    v.    Holyfield,     (Tex.    Civ.    Ap'p. 

edge).  1906)   91  S.  W,  353. 

Massachusetts.  —  Jeddrey  v.  Bos-  ^yisconsin.  —  Strasser  r.  Goldberg, 

ton  &  N.  St.  Ry.  Co.,  198  Mass.  232,  (\Yis.  1904)    98  X.  W.  554   (reliance 

84N.  E.  316    (1908)    (belief);   Sher-  upon  statement), 

man   v.   Sherman,  193  Mass.   400,  79  5.  §  1843. 

N.  E.  774  (1907)    (exerted  influence).  6.  §§  691  ct  seq. 

Oregon,  —  Hildebrand    v.     United  7.  §§  44,  49. 
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dicative  of  the  existence  of  a  psychological  fact,  condition  or  state, 
distinguishing,  with  approximate  correctness,  among  numerous 
occasions,  when  these  were  observed,  presents  a  strong  claim  to 
administrative  indulgence  which  has  not  escaped  judicial  notice. 
Claim.  —  The  making  of  a  claim,  adverse  or  otherwise,  is,  in 
many  instances,  more  nearly  a  fact  than  the  manifestation  of  the 
existence  of  a  mental  state.  Where  such  is  the  case,  administra- 
tion opposes  no  objection  to  the  receipt  of  the  evidence.^  The 
same  observation  applies  to  a  statement  as  to  the  extent  of  land  ' 
or  number  of  articles  of  which  ownership  has  been  claimed. 

§  1892.  (Psychological  Inferences) ;  Mental  Condition.  —  In 

few  connections,  as  has  just  been  said,  does  the  difficulty  of  detail- 
ing observed  phenomena  into  a  reasonable  presentation  appeal 
more  strongly  for  administrative  indulgence  than  where  the  in- 
quiry relates  to  the  mental  condition,  weak  or  strong,  sound  or 
unsouiid,  of  a  designated  individual.  The  instances  in  which  the 
secondary  evidence  of  the  inference  of  the  observer  is  received  are 
numerous.* 


8.  Field  v.  Field,  (Tex.  Civ.  App. 
1905)  87  S.  W.  726. 

9.  Dorian  v.  Westervitch,  140  Ala. 
283,  37  So.  382   (1904). 

§  1892-1.  Alabama.  —  Loveman  v. 
Birmingham  Ry.,  L.  &  P.  Co.,  43  So. 
411   (1907). 

California.  —  Holland  v.  Zollner, 
102  Gal.  633,  639,  36  Pac.  930,  37 
Pac.  231   (1894). 

Florida.  —  Mitchell  v.  State,  43 
Fla.  584,  31  South.  242  (1901). 

Idaho.  —  Weber  v.  Delia  Mountain 
Min.  Co.,  14  Idaho  404,  94  Pac.  441 
(1908). 

Iowa.  —  Smith  v.  Hickenbottom,  57 
Iowa  733,  736,  11  N.  W.  664  (1882). 

See  also  State  v.  Hogan,  (Iowa 
1910)  124  N.  W.  178  (deaf  mute). 

Kansas.  — ■  Kempf  v.  Koppa,  85 
Pac.  806   (1906). 

Kentucky.  —  Wright  v.  Com.,  72 
S.  W.  340,  24  Ky.  L.  Rep.  1838 
(1903). 

Montana.  —  State  v.  Berberiek,  38 
Mont.  423,  100  Pac.  209  (1909) 
(weak  minded). 


'New  York.  —  De  Witt  v.  Early,  17 
N.  Y.  340,  348   (1858). 

'North  Carolina.  —  State  v.  Khoury, 
149  N.  C.  454,  62  S.  E.  638  (1908). 

Texas.  —  Clark  v.  Wilson,  (Tex. 
Civ.  App.  1906)  91  S.  W.  627  (rejidy, 
willing  and  anxious)  ;  Garrison  /). 
Blanton,  48  Tex.  299  ( 1877 ) . 

Utah.  —  Miller  v.  Livingston,  102 
Pac.  996   (1909). 

'Wisconsin.  —  Hempton  v.  State, 
111  Wis.  127,  86  N.  W.  596   (1901). 

"  The  conclusion  is  reached  not  as 
a  sequence  of  knowledge  in  reference 
to  occult  mental  conditions,  but  as  a 
result  of  observed  facts  patent  to  all, 
concerning  which  the  non-expert  is  as 
competent  to  judge  as  the  trained 
specialist."  Holland  v.  Zollner,  102 
Cal.  633,  639,  36  Pac.  930,  37  Pac. 
231   (1894). 

"  We  can  conceive  that  there  was 
somewhat  in  his  manner  and  general 
appearance  which  impressed  the  wit- 
ness, and  which  she  intended  to  de- 
scribe, when  she  said  he  talked  like 
a  child.     It  is   not  easy  to   describe 
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§  1893.  (Psychological  Inferences);  Objective  mental  Condi- 
tion. —  An  ordinary  observer  may,  as  a  rule,  state  appearances 
observed  by  bim  regarding  mental  condition  and  also,  wbere  tbese 
are  too  numerous  to  be  placed  before  tbe  jury,  his  inferences  from 
them.^    The  witness  is  accordingly  permitted  to  give  his  deduction 


the  imbecility  of  old  age.  The  wit- 
ness used  an  illustration.  Descrip- 
tions are  often  given  in  this  way. 
They  may  be  indefinite  and  inade- 
quate, but  they  are  not  usually  re- 
garded as  expressions  of  opinion.'' 
Smith  V.  Hickenbottom,  57  Iowa  733, 
736,  11  N.  W.  664   (1882). 

A  family  physician  and  a  lay  wit- 
ness acquainted  with  the  facts  are 
both  competent  to  testify  as  to 
whether  in  their  opinions  a  child 
who  had  received  an  injury  had 
grown  in  intelligence  with  her  years. 
Chicago  Union  Traction  Co.  v.  Soan- 
lon,  136  111.  App.  212   (1907). 

Witnesses  bearing  close  family,  so- 
cial or  business  relations  to  a  grantor 
possess  the  most  favorable  opportun- 
ity for  observing  and  knowing  his 
mental  condition  and  their  testimony 
as  to  his  mental  condition  is  entitled 
to  ■  great  weight.  Jones  v.  Thomas, 
218  Mo.  508,  117  S.  W.  1177   (1909). 

"  How  is  it  possible  to  describe  in 
words  that  combination  of  minute  ap- 
pearances, upon  which  a  judgment  in 
such  cases  is  formed.  The  attempt 
to  try  such  a  question,  excluding  all 
matter  of  opinion,  would  in  most 
cases,  I  am  persuaded,  prove  entirely 
futile.  ...  A  witness  can  scarcely 
convey  any  intelligible  idea  upon  such 
a  question,  without  infusing  into  his 
testimony  more  or  less  of  opinion. 
Mental  imbecility  is  exhibited  in 
part  by  attitude,  by  gesture,  by  the 
tones  of  the  voice,  and  the  expression 
of  the  eye  and  face.  Can  these  be  de- 
scribed in  language  so  as  to  convey, 
to  one  not  an  eye-witness,  an  ade- 
quate conception  of  their  force  ?  "  De 
Witt  V.  Barly,  17  N.  Y.  340,  348 
(1858)   per  Selden,  J. 


Mental  condition  is  a  fact  and  not, 
in  a  proper  sense,  opinion  evidence. 
Eankin  v.  Rankin,  (Tex.  Civ.  App. 
1911)   134  S.  W.  392. 

§  1893-1.  Alahama.  —  Burney  v. 
Torrey,  100  Ala.  157,  14  South.  685, 
46  Am.  St.  Kep.  33  (1893). 

District  of  Columbia.  —  Macafee  v. 
Higgins,  31  App.  D.  C.  355  (1908); 
Turner  v.  American  Security  &  Trust 
Co.,  29  App.  D.  C.  460  (1907). 

Florida.  —  Higginbotham  v.  State, 
42  Fla.  573,  29  South.  410  (1900). 

Georgia.  —  Brown  i".  McBride,  129 
Ga.  92,  58  S.  E.  702   (1907). 

Illinois.  —  Mayville  i>.  French,  246 
111.  434,  92  N.  E.  919    (1910). 

Iowa.  —  State  v.  Wright,  112  Iowa 
436,  84  N.  W.  541  (1900)  (absent- 
minded)  ;  O'Brien  v.  Chicago,  etc.,  R. 
Co.,  89  Iowa  644,  57  N.  W.  425 
(1894). 

See  also  McBride  v.  McBride,  (Iowa 
1909)  120  N.  W.  709;  Vannest  v. 
Murphy,  (Iowa  1907)  112  N.  W. 
236. 

Maryland.  —  Townshend  v.  Town- 
shend,  7  Gill  10   (1848). 

See  also  Grill  v.  O'Dell,  (Md.  1910) 
77  Atl.  984. 

Massachusetts.  —  Hewitt  t'.  Taun- 
ton St.  R.  Co.,  167  Mass.  483,  46  N. 
E.  106  (1897)  (average  intelligence)  ; 
Barker  t).  Comins,  110  Mass.  477 
(1872). 

See  also  Jenkins  v.  Weston,  200 
Mass.  488,  86  N.  E.  955   (1908). 

Nebraska.  —  Hilmer  v.  Western 
Travelers'  Accident  Ass'n,  86  Neb. 
285,  125  N.  W.  535    (1910). 

South  Carolina. —  Shelton  v.  South- 
ern Ry.  Co.,  86  S.  C.  98,  67  S.  E.  899 
(1910). 

Texas.  —  Galloway  v.  San  Antonio, 
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Relevancy  of  mental  Condition. 


§  1894 


as  to  the  objective  condition  of  the  mind  in  question,  that  it  was, 
on  the  one  hand,  bright  and  quick,^  judicious,®  rational  *  and  the 
like ;  or  was,  on  the  other  hand,  easily  impressed,'  fickle-minded,® 
simple-minded,''  and  so  forth.* 

Similarity.  — ■  Such  an  observer  will  be  allowed  to  state  that  the 
mental  condition  of  a  given  person  apipeared  to  be  similar  on 
different  occasions.^ 

§  1894.  (Psychological  Inferences;  Objective  mental  Con- 
dition) ;  Relevancy  of  Inference.  —  It  is  to  be  assumed  in  all  cases 
that  the  condition  of  mind  to  which  the  inference  relates  is,  in 


etc.,  R.  Co.,  (Civ.  App.  1903)  78  S. 
W.  32. 

See  also  Koppe  v.  Koppe,  (Tex. 
Civ.  App.  1909)  122  S.  W.  68  (weak 
minded) ;  Lyles  v.  State,  (Tex.  Cr. 
App.  1905)   86  S.  W.  763   (rational). 

Wisconsin. — ^Robinson  v.  State,  126 
N.  W.   750    (1910). 

2.  Martin  v.  State,  90  Ala.  602,  8 
South.  858,  24  Am.  St.  Rep.  844 
(1891). 

3.  St.  Louis,  etc.,  R.  Co.  v.  Shifflet, 
(Tex.  Civ.  App.  1900)  56  S.  W.  697, 
citing  Carr  v.  State,  24  Tex.  App. 
562,  7  S.  W.  328,  5  Am.  St.  Rep.  905 
(1888). 

4.  In  re  Keithley,  134  Cal.  9,  66 
Pac.  5  (1901);  Holland  v.  Zollner, 
102  Cal.  633,  36  Pac.  930,  37  Pac.  231 
(1894);  People  v.  Lavelle,  71  Cal. 
351,  12  Pac.  226  (1886);  Paine  v. 
Aldrich,  133  N.  Y.  544,  547,  30  N.  E. 
725  (1892);  People  v.  Packenham, 
115  N.  Y.  200,  21  N.  E.  1035  (1889). 

"  The  trial  court  applied  the  correct 
rule  in  regard  to  this  class  of  evi- 
dence. The  witness  was  a  layman 
and  could  not  properly  give  an  opin- 
ion as  to  the  mental  capacity  of  the 
grantor,  or  as  to  whether  he  was  ra- 
tional or  irrational,  even  when  such 
opinion  might  be  based  upon  specific 
acts  and  conversations,  and  his  per- 
sonal observations.  He  could  state 
the  acts  and  conversations  of  which 
he  had  personal  knowledge,  and  then 


be  permitted  to  say  whether,  in  his 
judgment,  such  acts  and  conversa- 
tions were  rational  or  irrational,  or 
were  those  of  a  rational  or  irrational 
person."  Paine  v.  Aldrich,  133  N.  Y. 
544,  547,  30  N.  E.  725  (1892). 

5.  Connor  v.  Stanley,  67  Cal.  315,  7 
Pac.  723  (1885)  ;  Vivian's  Appeal,  74 
Conn.  257,  50  Atl.  797  (1901)  (easily 
influenced)  ;  Howell  v.  Howell,  59  6a. 
145  ( 1877) .  See  also  Michael  v.  Mar- 
shall, 201  111.  70,  66  N.  E.  273 
(1903). 

6.  People  V.  Worthington,  105  Cal. 
166,  38  Pac.  689  (1894)  (weak 
minded)  ;  Mills  v.  Winter,  94  Ind. 
329  (1883). 

A  skilled  witness  is  not  required. 
Mills  V.  Winter,  94  Ind.  329  (1883). 

7.  Koppe  V.  Koppe,  (Tex.  Civ.  App. 
1909)  122  S.  W.  68  (weak  minded)  ; 
Johnson  v.  State,  42  Tex.  Cr.  618,  62 
S.  W.  756    (1901). 

On  the  other  hand,  that  a  person 
"  acted  foolish "  has  been  rejected. 
Wallace  v.  Whitman,  201  111.  59,  66 
N.  E.  311    (1903). 

8.  Purvey  v.  Torry,  100  Ala.  157, 
14  South.  685,  46  Am.  St.  Rep.  33' 
(1893)  (childish);  Territory  v.  Pa- 
dilla,  8  N.  M.  510,  46  Pac.  346 
(1896)  (stupid);  Johnson  v.  State, 
42  Tex.  Cr.  618,  62  S.  W.  756  (1901) 
(without  memory). 

9.  Stallings  v.  State,  (Tex.  Cr.  App. 
1901)  63  S.  W.  127. 


§  1895  Infeeence;  Oedinaet  Obseiive.e.  2554 

some  sense,  relevant  to  the  proposition  in  issue.-'  The  inference 
must  possess  some  logical  bearing.  In  the  same  "waj,  the  time 
covered  by  the  observation  from  which  the  inference  as  to  the 
mental  condition  or  state  is  drawn  must  not  be  too  remote  to  be 
probative.^  The  inference  of  the  witness  should  relate  to  the  time 
of  the  examination.^ 

§  1895.  (Psychological  Inferences;  Objective  mental  Con' 
dition) ;  ftualifications  of  Witness.  —  The  administrative  duty  of 
the  presiding  judge  requires  that  in  most  cases  when  an  inference 
is  offered  as  to  the  mental  condition  of  the  person  observed  that 
the  witness  should  state  the  ground  for  his  opinion.^  While,  how- 
ever, a  preliminary  statement  of  phenomena  and  other  facts  con- 
stituting the  basis  of  an  inference  is  usually  required  such  is  by 
no  means  the  invariable  rule.^ 

In  any  case,  the  presiding  judge  must  be  satisfied  that  the  wit- 
ness has  had  such  opportunities  for  observation  that  the  jury- 
might  rationally  act  in  accordance  with  the  inference  which  he 
proposes  to  draw.^  The  competent  witness,  if  not  specially  skilled 
in  mental  disease,  draws  his  qualification  from  the  fact  that  he 
has  observed  the  person  in  question.     Where  it  appears  that  the 

§  1894^1.  Com.  r.  Buccieri,  153  Pa.  Lodge  A.  0.  U.  W.  of  Missouri,  121 

St.  535,  26  Atl.  228    (1893).  Mo.  App.  252,  98  S.  W.  829    (1906). 

2. '/«  re  Hull,  117  Iowa  738,  89  N.  Texas.  —  Kaack    v.    Stanton,    (Civ. 

W.  979   (1902);  Denning  i'.  Butcher,  App.  1908)   112  S.  W.  702. 

91   Iowa  425,  59  N.  VV.  69    (1894)  ;  Vermont.  —  Town  of  Londonderry 

Baltimore   Safe-Deposit,   etc.,    Co.    t'.  v.  Fryor,  79  Atl.  46    (1911). 

Berry,     93     Md.     560,    49    Atl.     401  Virginia.  —  Hawkins  r.  Wampler, 

(1901)  ;    Ramsdell   v.   Eamsdell,    128  108  Va.  705,  62  S.  E.  926  (1908). 

Micli.  110,  87  N.  W.  81  (1901)  ;  Eus-  United  States.  — Turner   v.  Ameri- 

sell  V.  State,  53  Miss.  367  (1876).  can  Security  &  Trust  Co.,  213  U.  S. 

3.  Eunyan  v.  Price,  15  Ohio  St.  1,  257,  29  S.  Ct.  420   (1909). 

80  Am.  Dec.  459  (1864).  Whether    one   nonexpert    has    suffi- 

§  1895-1.    California.  —  People    v.  cient  knowledge  of  another  person  to 

Luis,  110  Pae.  580   (1910).  state  an  inference  as  to  the  latter's 

Illinois.  —  Graham  r.   Deuterman,  mental  condition  raises  a  question  for 

244  111.  124,  91  N.  E.  61   (1010).  the  presiding  judge.   Graham  r.  Deut- 

/ndtana.  —  Swygart  r.   Willard,  76  erman,    244    111.    124,    91    N.    E.    61 

N.  E.  755   (1906).  (1910). 

Massachusetts. — Barker  r.   Comins,  2.  Manatt   r.   Scott,  106  Iowa  203, 

110  Mass.  477   (1872).  76  N.  W.  717,  68  Am.  St.  Eep.  293! 

Michigan.  —  McConnell    r.    Wood-  (1898). 

worth,  162  Mich.  683,  127  N.  W,  808,  3.  Green  v.   State,    (Ala.    1910)    53 

17  Detroit  Leg.  N.  645    (1910).  So.  286;  Dowell  r.  Dowell,  152  Mich. 

Missouri.  —  Wightman    v.    Grand  194,  115  N.  W.  972,  15  Detroit  Leg. 


2555  Change  in  mental  Condition.         §§  1896,  1897 

inference  is  based  upon  information  furnished  by  others,  the 
witness  will  be  rejected.*  In  general,  should  the  facts  disclosed 
by  the  preliminary  detail  be  insufficient  to  warrant  the  jury  in 
acting  upon  them,  the  mental  result  reached  by  the  witness  will  be 
excluded.' 

§  1896.  (Psychological  Inferences;  Objective  mental  Con- 
dition;    Qualifications    of    Witness);    Technical    Inferences. — 

Where  the  major  premise  relied  upon  for  the  inference  is  one 
largely  of  special  knowledge  ^  rather  than  of  common,^  the  infer- 
ence of  an  ordinary  observer  may  be  so  devoid  of  probative  quality 
that  a  jury  could  not  rationally  act  upon  it.  Thus,  only  a  skilled 
witness  will  be  permitted  to  testify  to  his  inference  that  certain 
conduct  was  based  upon  a  delusion  or  an  irresistible  impulse  * 
or  that  a  given  person  was  subject  to  a  similar  impairment  in 
mental  condition.* 

§  1897.  (Psycholoffical  Inferences;  Objective  mental  Con^ 

dition);  Change It  follows  from  what  has  been  said  that  a 

witness  who  has  observed  the  mental  condition  of  another  at  two 
periods  may  be  permitted  to  state  whether  he  has  noticed  a  change.^ 
Such  an  alteration  in  mental  condition  may  be  for  the  worse  ^ 

N.    141    (1908);    In   re   Esterbrook's  v.  Lawrence,  211   111.  373,   71   N.   E. 

Estate,  83  Vt.  229,  75  Atl.  1   (1910).  1024  (1904)   . 

4.  Snell  V.  Weldon,  239  111.  279,  2.  Illinois.  —  Cicero,  etc.,  St.  R. 
87  N.  E.  1022   (1909).  Co.    v.    Richter,    85    111.    App.    591 

5.  Blackman-!;.  Andrews,  150  Mich.  (1899);  New  York,  etc.,  R.  Co.  v. 
322,  114  N.  W.  218,  14  Detroit  Leg.  Luebeck,  157  111.  595,  41  N.  E.  897 
N.  709    (1907).  (1895). 

§  1896-1.  §§  870  et  seq.  Iowa.  —  Manatt  v.  Scott,  106  Iowa 

2.  §§  691  et  seq.  203,  76  N.  W.  717,  68  Am.  St.  Rep. 

3.  Patterson  v.  State,  86  Ga.  70,  12       293  (1898). 

S.  E.  174   (1890).  Massachusetts.  —  Clark   v.    Clark, 

4.  State  V.  Winter,  72  Iowa  627,  34  168  Mass.  523,  47  N.  E.  510  (1897)  ; 
N.  W.  475  (1887)  ;  Gehrke  v.  State,  Com.  v.  Sturtivant,  117  Mass.  122,  19 
13  Tex.  568  (1855)  ;  In  re  McCabe,  70  Am.  Rep.  401  (1875)  ;  Nash  v.  Hunt, 
Vt.  155,  40  Atl.  52  (1898)  State  v.  116  Mass.  237  (1874);  Barker  v. 
So  Ho  Me,  1  Wash.  276,  24  Pac.  443  Csmins,  110  Mass.  477  (1872)  (lack 
(1890)    (talked  like  an  insane  man).  of  coherence)  ;  Parker  v.  Boston,  etc., 

§  1897-1.  In    re    Winslow's    Will,  Steamboat  Co.,  109  Mass.  449  (1872). 

(Iowa  1909)    122  N.  W.  971.  Texas.  —  Galloway  v.  San  Antonio, 

See  also  Weber  v.  Delia  Mountain  etc.,  R.  Co.,   (Tex.  Civ.  App.  1903)  78 

Min.  Co.,   14  Idaho  404,  94  Pac.  441  S.  W.  32. 

(1908);   Chicago  Union  Traction  Co.  England.  —  Tatham  v.  Wright,  2 


§  1898  iNFEREflsrcE;  Oediu-aet  Obseevee.  -2556 

or  for  the  better.^  The  inference  is  equally  admissible.  He 
may  assert  the  general  fact  of  change.^  The  suitably  qualified 
witness  may,  on  the  other  hand,  with  an  even  closer  approxima- 
tion to  the  statement  of  a  fact,  be  permitted  to  declare  his  infer- 
ence that  there  has  been  no  change,^  but  that  the  condition  was 
substantially  the  same  upon  the  several  occasions. 

§  1898.  (Psychological  Inferences;  Objective  mental  Con- 
dition); Consciousness An  ordinary  observer  who  has  enjoyed 

suitable  opportunities  for  observation  may  state  an  inference  as  to 
whether  a  given  individual  was  conscious  ^  or  unconscious.^  As 
a  matter  of  practice,  the  observed  phenomena  upon  which  the  wit- 
ness bases  his  inference  should  be  detailed  to  the  court.^ 

Self-consciousness.  —  Among  inferences  which  an  observer  of 
his  own  mental  state  may  draw  is  that  of  consciousness.  "  'Fact,' 
says  Stephen  in  his  third  edition,*  "  includes  the  fact  that  any 
mental  condition  of  which  any  person  is  conscious  exists."  The 
testimony  of  a  witness,  as  to  the  existence  of  any  mental  condition 
or  state "  on  his  part  implies  the  existence  of  his  consciousness 
with  regard  to  it.  In  fact,  it  is  this  element  of  consciousness 
which  gives  to  memory  with  regard  to  the  previous  existence  of 
mental  states  its  peculiar  force  and  vivacity.® 

Russ.  &  M.  1,  11  Eng.  Ch.  1,  39  Eng.  A  witness  may  testify  to  the  fact 

Reprint    295     (1831)  ;     Eagleton    P.  that  a  person  is  conscious  since  it  ia 

Kingston,  8  Ves.  Jr.  438,  32  Eng.  Re-  not  a  conclusion  but  a  fact  within  the 

print  425   (1803)    (will  power).  observation    of    the    witness.      In    re 

3.  West  Chicago  St.  R.  Co.  v.  Fish-  Murray's  Estate,  (Iowa  1910)  124 
man,    169    111.    196,    48    N.    E.    447  N.  W.  193. 

(1897);  In  re  Normans,  72  Iowa  84,  2.  Chicago    City    R.     Co.    v.    Van 

33  N.  W.  374   (1887)  ;  Com.  v.  Bray-  Vleck,    143    111.    480,    32    N.    E.    262 

man,  136  Mass.  438   (1884);  Com.  v.  (1892). 

O'Brien,  134  Mass.  198   (1883).  3.  Pennsylvania   Co.   v.   Newmeyer, 

4.  Galloway  t).  San  Antonio,  (1903)  129  Ind.  401,  28  N.  E.  860  (1891); 
78  S.  W.  32.  Galloway  v.  San  Antonio,  etc.,  R.  Co., 

5.  Hertrich   v.  Hertrich,   114  Iowa  (Tex.  Civ.  App.  1903)  78  S.  W.  32. 
643,  87  N.  W.  689,  89  Am.  St.  Rep.  4.  Dig.  Law   of  Ev.,   pt.   I,   ch.    I, 
389  (1901).  art.  1. 

See  also  In  re  Esterbrook's  Estate,  5.  §§  1741d,  1741e. 

83  Vt.  229,  75  Atl.  1    (1910).  6.  "To   the    processes    of   his   own 

§  1898-1.  Pennsylvania  Co.  v.  New-  mind  he  is  undoubtedly  the  best  wit- 

meyer,    129   Ind.   401,   28   N.    E.   860  ness."     Hat  Sweat  Mfg.   Co.  r.  War- 

(1891);    Galloway   v.    San    Antonio,  ing,  46  Fed.  106  (1891)  per  Lacombe, 

etc.,  R.  Co.,  (Tex.  Civ.  App.  1903)  78  C.  J. 

S.  W.  32.  "We   remember  our  own  theories. 
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Invading  -Peovinch  of  Juet. 


§  1899 


An  outside  observer  may  well  state  an  inference,  from  phe- 
nomena observed  by  him,  that  a  given  individual  yi&s  or  was  not 
conscious. 

§  1899.  (Psychological  Inferences;  Objective  mental  Con- 
dition) ;  Form  of  Statement.  —  Should  the  question  be  so  dravpn 
as  to  involve  an  inference  on  the  precise  point  upon  which  the  jury 
are  to  pass,  e.  g.,  mental  capacity  to  understand  the  nature  and 
character  of  an  act,^  it  will,  in  general,  be  objectionable  and  so 


our  own  discoveries,  combinations,  in- 
ventions, in  short  whatever  '  ideas  ' 
originate  in  our  own  brain,  a  thou- 
sand times  better  than  exactly  sim- 
ilar things  which  are  communicated 
to  ua  from  without."  1  James,  Prin- 
ciples of  Psychology,  p.  687,  quoted  in 
Moore  on  Facts,  §  784. 

"A  particular  muscular  effort  can- 
not be  represented  as  quickly  or  hs 
clearly  as  a  particular  sound  or  color ; 
and  though  an  intense  pain  suffered 
in  a  limb  may  be  recalled  with  con 
siderable  distinctness,  it  is  observable 
that  the  ideal  pain  does  not  approach 
so  nearly  to  the  real  pain  as  does  a 
remembered  scream  to  the  conscious- 
ness of  an  actual  scream,  or  as  does 
the  thought  of  a  flash  of  lightning. 
When  we  come  to  those  peripherally- 
initiated  feelings  to  which  ordinarily 
states  of  the  viscera  give  rise,  we  find 
the  degree  of  revivability  very  small. 
It  is  difficult  to  call  into  conscious- 
ness the  feeling  of  hunger.  To  think 
of  the  circumstances  along  with  which 
hunger  occurs  is  easy;  but  after  a 
hearty  meal  it  is  next  to  impossible 
to  represent  any  degree  of  that  crav- 
ing for  food  which  existed  before  the 
meal.  Similarly  with  thirst.  Of  the 
centrally-initiated  feelings  of  emo- 
tions, the  like  is  true  in  a  qualified 
sense.  As  before  pointed  out,  there  is 
not  between  actual  and  ideal  emotions 
the  same  sharp  division  as  between 
actual  and  ideal  feelings  of  other 
kinds.  Emotions  are  excited,  not  by 
physical  agencies  themselves  but  by 


certain     complex     relations     among 
them.    Hence,  only  by  representations 
of   such   complex  relations   are  ideal 
emotions  aroused.     When  so  aroused, 
however,  they  may  rise  to  any  degroe 
of  vividness,  until  they  become  actu.il 
emotions.  But  the  fact  which  we  have 
here   to   note   as   conforming   to    the 
principle  enunciated,  is  that  emotion 
cannot  be  at  once  revived  in  the  same 
way  that  a  feeling  of  light  or  sound 
can.      It   is   impossible   to   bring   in- 
stantly into  consciousness  the  passion 
of  anger,  or  that  of  joy,  in  however 
faint     a.    form.       Representation     of 
either  can  be  achieved  only  by  imag- 
ining,  and   dwelling  upon,  some  cir- 
cumstances calculated  to  produce  it; 
and  this  takes  an  appreciable  time." 
Spencer,  Principles  of  Psychology,   § 
97,  quoted  in  Moore  on  Facts,  §  784. 
"  Other  things  being  equal,  the  re- 
vivability of  a  feeling  varies  with  its 
strength,     and    other     things     being 
equal,  its  revivability  varies  with  the 
number  of  times  it  has  been  repeated 
in  experience.         .     .    A  very  severe 
pain  leaves  a  trace  in  memory  which 
lasts   long   after   the    traces    left   by 
slight  aches  and  discomforts  have  dis- 
appeared."      Spencer,    Principles    of 
Psychology,  §  99. 

§  1899-1.  Green  v.  State,  64  Ark. 
523,  43  S.  W.  973  (1898)  (did  not 
seem  to  know  what  he  did)  ;  McGib- 
bons  V.  McGibbons,  119  Iowa  140.  93 
N.  W.  .55   (1903). 

Collateral  matters.  —  The  practice 
is  otherwise  where  the  point  to  which 


§  1899 


Inference;  Oedinaey  Obseevee. 
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rejected.^  Thus,  a  witness,  however  skilled  in  treating  mental  dis- 
orders, will  not  be  allowed  to  state  an  inference  as  to  whether  A. 
had  the  mental  capacity  to  draw  a  will,^  execute  a  contract,*  sign 
a  deed,*  or  transact  business  generally.®  Upon  cross-examination 
such  a  question  may  be  permitted ; ''  and  it  has  occasionally  been 
received   even   upon    direct.^      For  much   the   same   reason   the 


the  inference  is  directed  is  a  collat- 
eral one.    Koppe  v.  Koppe,  (Tex.  Civ. 
App.  1909)   122  S.  W.  68. 
See  also  §  1921. 

2.  Chickering  v.  Brooks,  61  Vt.  554, 
565,  18  Atl.  144  (1889). 

See  also  In  re  Coburn,  11  Cal.  App. 
604,  105  Pac.  924  (1909);  Swick  v. 
Sheridan,  107  Minn.  130,  119  N.  W. 
791  (1909)  ;  Citizens'  Ey.  Co.  v.  Rob- 
ertson, (Tex.  Civ.  App.  1906)  91  S. 
W.  609. 

3.  Illinois.  —  Baker  v.  Baker,  202 
III.  595,  67  N.  E.  410  (1903). 

Massachusetts.  —  May  v.  Bradlee, 
127  Mass.  414,  420  (1879). 

Missouri.  —  Lorts  v.  Wash,  175 
Mo.  487,  75  S.  W.  95  (1903). 

Xebraska.  —  Cheney  v.  Cheney,  110 
N.  W.  731   (1907). 

Pennsylvania.  —  Stokes  v.  Miller, 
10  Wkly.  Notes  Cas.  241   (1881). 

Rhode  Island.  —  Hopkins  v.  Wheel- 
er, 21  R.  I.  533,  45  Atl.  551,  79  Am. 
St.  Rep.  819   (1900). 

Vermont.  —  Fairchild  v.  Basoomb, 
35  Vt.  398   (1862). 

"  What  degree  of  mental  capacity 
is  necessary  to  the  making  of  »  will 
is  a  question  of  laWj  which  was  not  to 
be  determined  by  the  witness,  and  ss 
to  which  he  could  not  be  assumed  to 
be  informed,  unless  the  legal  requi- 
sites of  testamentary  capacity  were 
stated  in  the  interrogatory,  or  other- 
wise explained  to  him.  Without  some 
such  explanation  it  would  be  impos- 
sible to  say  that  the  witness,  the  jury 
and  the  judge  were  not  each  governed 
by  a  different  standard  in  settling  the 
question.''  May  v.  Bradlee,  127  Mass. 
414,  420    (1879). 

4.  Smith  V.  Smith,  157  Mass.  3&9, 


32  N.  E.  348   ( 1892)  ;  Mills  v.  Cook, 
(Tex.  Civ.  App.  1900)  67  S.  W.  81. 

5.  Langenbeck  v.  Louis,  140  Cal. 
406,  73  Pac.  1086  (1903);  Clum  i'. 
Barkley,  20  Wash.  103,  54  Pac.  962 
(1898). 

6.  Torrey  v.  Burney,  113  Ala.  496, 
21  South.  348  (1897);  McGibbons  ». 
McGibbons,  119  Iowa  140,  93  N.  W. 
55  (1903);  Betts  v.  Betts,  113  Iowa 
111,  84  N.  W.  975  (1901);  Smith  i;. 
Smith,  157  Mass.  389,  32  N.  E.  348 
(1892). 

Se,e  also  Ames  v.  Ames,  (Nebr. 
1906)   106  N.  W.  584. 

Inference  received.  —  The  inference 
has,  however,  been  received.  Beard 
V.  Southern  Ry.  Co.,  143  N.  C.  137, 
55  S.  E.  505  (1906).  This  course 
will  be  adopted  where  the  mental  re- 
sult is  a  necessary  one,  involving  but 
little  of  the  element  of  legal  re- 
quirement. 

7.  Dominick  v.  Randolph,  124  Ala. 
557,  27  South.  481  (1900);  In  re 
Daniels,  140  Cal.  335,  73  Pac.  1053 
(1903)  ;  State  v.  Porter,  34  Iowa  131 
(1871)  (criminal  liability);  State  f. 
Leehman,  2  S.  D.  171,  49  N.  W.  3 
(1891)     (criminal   liability). 

8.  Connecticut.  —  Turner's  Appeal, 
72  Conn.  305,  316,  44  Atl.  310  (1899). 

Delaware.  —  Steele  v.  Helm,  2 
Marv.  237,  43  Atl.  153  (1896)    (will). 

Illinois.  —  Neely  v.  Sheppard,  190 
111.  637,  60  N.  E.  022   (1901). 

Maryland.  —  Jones  v.  Collins,  94 
Md.  403,  51  Atl.  398   (1902)    (will). 

Nebraska.  —  Pflueger  v.  State,  46 
Nebr.  493,  64  N.  W.  1094  (1895) 
(criminal  liability)  ;  Shults  v.  State, 
37  Nebr.  481,  55  N.  W.  1080  (1893) 
(criminal  liability). 
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analogous  inference  of  the  witness  as  to  whether  the  person 
observed  has  the  mental  capacity  to  be  criminally  responsible  for 
his  acts  *  has  been  deemed  an  invasion  of  the  province  of  the  jury, 
applying  a  special  standard  which  the  witness  has  not  been  shown 
to  understand.  A  wide  range  of  inference  is  permitted  at  times 
in  such  a  connection.  A  witness,  for  example,  may  be  asked 
whether  in  his  opinion  a  given  person  has  the  mental  capacity  to 
treat  another  properly.*** 

On  the  other  hand,  such  a  witness  is  not  properly  to  be  re- 
garded  as  an  expert  and  should  not  be  cross-examined  as  one.** 

§  1900.  (Psychological  Inferences;  Objective  mental  Con- 
dition; Form  of  Statement);  By  Conduct.  —  Upon  principle, 
that  one  who  has  had  ample  opportunity  for  observation  has  treated 
the  person  in  question  as  being  of  a  certain  grade  of  mentality,  is 
competent  so  far  as  it  would  tend  to  indicate  the  drawing  of  the 
inference  itself,  i.  e.,  so  far  as  the  inference  could  be  said  to  be 
independently  relevant.  In  judicial  administration,  the  existence 
of  such  an  inference  might  well  be  used  to  contradict  or  impeach 
a  witness  who  should  testify  to  having  formed  a  contrary  opinion. 

As  evidence  of  the  truth  of  the  inference  the  evidence  is  to  be 
rejected  as  implied  hearsay.* 

§  1901.  (Psychological  Inferences;  Objective  mental  Con- 
dition); Mental  Characteristics.  _  While,  for  obvious  reasons,  a 
witness  will  not  be  permitted  to  testify  as  to  his  own  mental  con- 
dition, he  may,  by  reason  of  a  compelling  forensic  necessity  be 
allowed  to  state  a  reasoned  inference  concerning  the  mental  con- 

North      Carolina.  —  Whitsiker     v.  ell  v.   Kirk,    14   N.   C.   355    (1832); 

Hamilton,  126  N.  C.  465,  35  S.  E.  815  Fairchild    v.    Bascomb,    35    Vt.    398 

(1900).  (1862). 

Texas.  —  Lindsey  v.  White,   (Tex.  9.  People   v.   Lake,    12   N.   Y.    353 

Civ.  App.  1901)   61  S.  W,.  438   (testa-  (1855)  ;  People  v.  Thurston,  2  Park. 

mentary  capacity)  ;  Ford  u.  State,  40  Cr.     (N.    Y.)     49    (1852).      Compwre 

Tex.   Cr.   280,   50   S.  W.   350    (1899)  Pflueger  v.  State,  46  Nebr.  493,  64  N. 

(criminal   liability);    Carr   v.   State,  W.  1094   (1895);  Shults  v.  State,  37 

24  Tex.  App.  562,  7  S.  W.  328,  5  Am.  Nebr.  481,  55  N.  W.  1080  (1893). 

St.  Rep.  905   (1888)    (criminal  liabil-  10.  Lindsey   v.    White,    (Tex.    Civ. 

ity).    See  also  Schneider  v.  Manning,  App.  1901)   61  S.  W.  438. 

121  111.   376,   12   N.  E.  267    (1887);  11.  People  v.  Silverman,  181  N.  Y. 

Wliite     V.     Bailey,     10     Mich.     155  235,  73  N.  E.  980    (1905). 

(1862)  ;    Farrell  v.  Brennan,  32  Mo.  §  1900-1.  §  2706. 

328,  82  Am.  Dec.  137   (1862);  Crow-  Com.   v.   Brayman,    136  Mass.   438 
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dition  of  another  person  sufficiently  observed  by  him.  In  the  same 
way,  a  witness  with  adequate  facilities  for  observation  may  give 
his  inferences  drawn  from  the  appearances  presented  to  him,  from 
time  to  time,  as  to  the  mental  characteristics  of  an  individual  who 
has  come  under  his  notice.^  But  little  doubt  can  usually  exist 
that  it  is  beyond  the  witness'  power  to  place  before  the  jury  the 
entire  number  of  facts  on  which  his  inference  or  conclusion  rests. 
Thus  he  may  state  that  a  person  of  average  intelligence  *  is  absent 
minded  ^  and  so  forth. 

§  1902.  (Psychological  Inferences;  Objective  mental  Con- 
dition) ;  Insanity Prominent  among  facts  of  mental  condition 

as  to  which  an  inference  of  the  ordinary  observer  may  be  received 
is  that  of  insanity.  The  baffling  recesses  of  this  most  intricate 
subject  can  be  explored,  so  far  as  explorable  at  all,-'  only  by  the 
skilled  witness,  observing  ^  or  judging  upon  the  basis  of  obsexva- 
tions  made  by  others.*  Types  of  insanity  there  are,  however, 
fairly  within  the  experience  of  the  average  man ;  and  while  courts 
have  been  inclined,  in  the  past,  to  question  the  reliability  of  this 
class  of  reasoning,  little  doubt  exists  at  the  present  day  that  the 
cause  of  justice  may  derive  benefit  from  it.  Common  sense  and 
shrewd  observation  have  been  found,  in  not  a  few  cases,  to  reach 
conclusions  at  least  as  sound  as  eminent  alienists,  while  repeated 
opportunities  for  observation  and  comparison  furnish  a  safeguard 
against  hasty  conclusions  not  always  observable  in  scientific  opin- 
ions.   Much  must  be  left  to  judicial  administration;  but  the  pre- 

(1884)  ;  Wright  v.  Tatham,  7  A.  &  E.  etc.,  R.  Co.,    (Civ.  App.  1903)   78  S. 

313,  2  N.  &  P.  305,  34  E.  C.  L.  178  W.  32. 

(1837).  2.  Hewitt  v.  Taunton  St.  Ry.  Co., 

§  1901-1.  Alaiama.  —  Eurney      v.  167  Mass.  483,  46  N.  E.  106   (1897). 

rorrey,  100  Ala.  157,  14  So.  685,  46  3.  State  !'.  Wright,  112  Iowa  436, 

Am.  St.  Rep.  33  (1893).  84  N.  W.  541    (1900). 

Florida.  —  Higginbotham  v.  State,  §  1902-1.  "There  are  various  forms 

42  Fla.  573,  29  So.  410   (1900).  and  kinds  of  insanity  or  mental  uu- 

lowa.  —  State  v.  Wright,  112  Iowa  soundness,  many  of  which  cannot  be 

436,  84  N.  W.  541   (1900).  easily  or  accurately  defined,  the  sub- 

Maryland.  —  Townshend  v.  Town-  ject  itself  in  some  of  its  aspects  being 

shend,  7  Gill  10  (1848).  beyond  the  reach  of  human  investiga- 

MassacMsetts.  —  Hewitt  v.  Taun-  tion."    Fayette  v.  Chesterville,  77  Me. 

ton  St.  R.  Co.,  167  Mass.  483,  46  N.  28,  34,  52  Am.  Rep.  741  (1885). 

B.   106    (1897).  2.  §  1827. 

Texas.  —  Galloway  v.  San  Antonio,  3.  §  1804. 
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vailing  tendency  is  to  receive  the  inference,*  whether  intuitive  or 
reasoned,  and  even  should  the  act  of  reasoning  approach  more 
nearly  the  form  of  a  conclusion. 

§  1903.  (Psychological  Inferences;  Objective  mental  Con- 
dition; Insanity);  Ordinary  Observer  rejected While  England 

and  the  majority  of  American  states  admit  the  evidence  of  an 
unskilled  witness  who  has  observed  the  appearance  and  conduct 
of  a  given  individual  asserting  an  inference  as  to  his  insanity,  such 
action  is  by  no  means  unanimous.^  Certain  of  the  older  American 
states,  especially  in  New  England,  continue  to  follow  the  early 
practice  of  rejecting  the  inference  of  an  ordinary  observer.* 

Alabama.  —  The  earlier  law,  since  changed,  excluded  the  in- 
ference as  to  insanity  of  all  but  skilled  witnesses.^ 

New  Hampshire.  —  The  supreme  court  of  New  Hampshire  hav- 
ing especial  regard  to  what  they  speak  of  as  the  "silent  unau- 
thentic growth  "  of  the  Massachusetts  rule  *  at  first  took  the  posi- 
tion that  a  long-established  and  uniform  usage  prevented  the 
reception  in  evidence  of  the  inferences  of  ordinary  observers  as 
to  the  existence  of  insanity.^  In  State  v.  Pike,^  Judge  Doe  filed 
a  strong  and  learned  dissent  from  the  prevailing  doctrine.  His 
reasoning  was  unanswerable  and  in  the  later  case  of  Hardy  v. 
Merrill  ^  the  dissenting  opinion  in  State  v.  Fihe  was  adopted 
as  the  opinion  of  the  court.  The  law  as  thus  settled  has  remained 
unchanged. 

§  1904.  (Psychological  Inferences;  Objective  mental  Con- 
dition; Insanity;  Ordinary  Observer  rejected);  A  dwindling 

Minority.  —  Although  remanants  of  a  previously  extensive  prac- 
tice to  reject  the  inference  of  ordinary  observers  as  to  insanity  is 

4.  Fayette  v.  Chesterville,  77  Me.  talked  or   acted  rationally,  have  al- 

28,  34,  52  Am.  Rep.  741  (1885).  ways  been  received.       Hodge  v.  Eam- 

§  1903-1.  See  E.  v.  Hill,  5  Cox  C.  bow,    (Ala.  1908)   45  So.  678. 

C.  259  (1851).  Bee  also  §  1915,  n.  2. 

2.  Pease  v.  Burrowes,  86  Me.  153,  4.  §  1906. 

29   Atl.    1053    (1893);    Territory    v.  5.  State  v.  Archer,  54  N.  H.  465 

Padilla,   8   N.   M.   510,   46   Pac.  346  (1874)  ;  State  v.  Pike,  49  N.  H.  399, 

(1896).  6  Am.  Rep.  533  (1870)  ;  Boardman  i;. 

See  also  §|  1905,  1906.  Woodman,  47  N.  H.  120  (1866). 

3.  Rembert  v.  Brown,  14  Ala.  360  6.  49  N.  H.  399,  6  Am.  Rep.  533 
(1848)  ;  McCurry  v.  Hooper,  12  Ala.  (1870). 

823,  46  Am.  Dec.  280  (1848).  7.  56  N.  H.  227,  22  Am.  Rep.  441 

Certain   inferences  of  an  ordinary,       (1875). 
type,    as    that   the    observed    person 
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still  to  be  found,  as  is  soon  to  be  noticed,  yet  the  rule  itself  seems 
to  have  lost  vitality.  It  is,  as  it  were,  moribund,  apologized  for 
by  its  friends,  evaded  when  not  foreclosed  by  a  decision,  seldom 
extended  to  new  eases.  The  "  logic  of  events,"  practical  adminis- 
trative considerations  of  comparative  expense  and  value,  are  pro- 
ducing a  substantial  unanimity  of  movement  toward  the  reception 
of  the  reasoning  of  an  ordinary  observer  in  cases  of  this  nature.^ 

The  prevailing  line  of  reasoning  has  thus  been  stated  by  a  very 
distinguished  court :  ^  "  This  position  [excluding  the  nonexpert 
observer  as  to  the  existence  of  insanity]  cannot  be  sustained  con- 
sistently with  the  weight  of  authority,  nor  without  closing  an 
important  avenue  of  truth  in  many,  if  not  in  every,  case,  civil  and 
criminal,  which  involves  the  question  of  insanity.  Whether  an 
individual  is  insane  is  not  always  best  solved  by  abstruse  meta- 
physical speculations  expressed  in  the  technical  language  of 
medical  science.  The  common  sense  and,  we  may  add,  the  natural 
instincts  of  mankind,  reject  the  supposition  that  only  experts  can 
approximate  certainty  upon  such  a  subject.  There  are  matters  of 
which  all  men  have  more  or  less  knowledge,  according  to  their 
mental  capacity  and  habits  of  observation,  —  matters  about  which 
they  may  and  do  form  opinions  sufficiently  satisfactory  to  con- 
stitute the  basis  of  action.  While  the  mere  opinion  of  a  non- 
professional witness  predicated  upon  facts  detailed  by  others  is 
incompetent  as  evidence  upon  an  issue  of  insanity,  his  judgment 
based  upon  personal  knowledge  of  the  circumstances  involved  in 
such  an  inquiry  certainly  is  of  value,  because  the  natural  and 
ordinary  operations  of  the  human  intellect,  and  the  appearance 
and  conduct  of  insane  persons,  as  contrasted  with  the  appearance 
and  conduct  of  persons  of  sound  mind,  are  more  or  less  understood 
and  recognized  by  every  one  of  ordinary  intelligence  who  comes 
in  contact  with  his  species.     The  extent  to  which  such  opinions 

§  1904-1.  "There  will  now  remain  Reputation    as   to    insanity.  —  The 

scarcely   any  dissentients  among  the  earlier   law    endeavored    to    establish 

elder    States ;     and    those    of    recent  the  rule  that  insanity  might  be  proved 

origin,   whose   discussions   have   been  by    reputation.      Com.    v.    Andrews, 

based    upon    the    authority    of    the  Mass.,  Davis'  Rep.  134  (1868);  State 

earlier    discussions    of    some    of    the  v.    Christmas,    6    Jones    L.    471,    475 

older  states,  which  have  since  aban-  (1859)  ;  Earl  Ferrers'  Trial,  19  How. 

doned  the  ground,   may   also  be  ex-  St.  Tr.  932,  937    (1760). 

pected  to  change."     1  Redfield  Wills,  2.  Connecticut  M.  Life  Ins.  Co.  v. 

c.  4,  pp.  2,  145  note  24.  Lathrop,   111  U.   S.  612,  4  Sup.  533 

(1884),  per  Harlan,  J. 
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should  influence  or  control  the  judgment  of  the  Court  or  jury  must 
depend  upon  the  intelligence  of  the  witness  as  manifested  by  his 
examination,  and  upon  his  opportunities  to  ascertain  all  the 
circumstances  that  should  properly  affect  any  conclusion  reached." 

§  1905.  (Psychological  Inferences;  Objective  mental  Con- 
dition; Insanity;  Ordinary  Observer  rejected);  Maine  Rule. — 

Maine  follows  Massachusetts,  under  whose  jurisdiction  she  form- 
erly was,  in  rejecting  the  inference  of  an  ordinary,  or,  as  he  is 
frequently  called,  "  non-expert,"  witness  as  to  the  insanity  of  one 
who  has  come  under  his  observation.-'  Only  a  skilled  witness  can 
testify  as  to  his  inference  from  appearances  significant  as  to 
sanity.^  'So  careful  consideration  seems  to  have  been  given  the 
administrative  propriety  of  such  a  ruling.*  Once  adopted,  it  has 
been  maintained,  although  restricted  to  the  narrowest  practical 
limits.*  Say  the  court:  "  Certainly  nothing  less  than  a  distinct 
expression  of  the  opinion  of  the  witness,  given  as  such  opinion 
directly  comes  within  our  rule."  ^  For  example,  the  negative  fact 
that  the  witnesses  observe  nothing  peculiar  in  the  conduct  or  ap- 
pearance of  the  person  in  question  ®  has  not  been  regarded  as 
obnoxious  to  the  practice  as  established  in  this  state. 

§  1906.  (Psychological  Inferences;  Objective  mental  Con- 
dition;  Insanity;  Ordinary  Observer  rejected);  Massachusetts 
Rule.  —  The  original  and,  for  a  time,  controlling  influence  in 
favor  of  rejecting  the  inference  of  unskilled  witnesses  as  to  in- 
sanity was  the  supreme  judicial  court  of  Massachusetts.^     It  is, 

§  1905-1.  Wyman  v.  Gould,  47  Me.  them.     This  is  not  an  opinion  of  the 

159   (1859).  witness,  but  had  relation  to  a  fact, 

2.  Wyman  v.  Gould,  47  Me.  159  as  to  the  condition  of  the  person." 
(1859).  Robinson  v.  Adams,  62  Me.  369,  410, 

3.  Wyman  v.  Gould,  47  Me.  159  16  Am.  Rep.  473  (1870)  per  Kent,  J. 
(1859).  To  the  same  effect  see  Fayette  v. 

4.  Robinson  v.  Adams,  62  Me.  369,  Chesterville,  77  Me.  28,  52  Am.  Rep. 
410,  16  Am.  Rep.  473  (1870).  741   (1885).     See  also  Ware  v.  Ware, 

5.  Robinson  v.  Adams,  62  Me.  360,  8  Me.  42  (1831). 

410,    16   Am.   Rep.   473    (1870)    per  §  1906-1.  Ratigan     v.   Judge,     181 

Kent,  J.  Mass.    572,    64    N.    E.    204    (1902); 

6.  "  Mere  negations,"  said  the  court,  Cowles  v.  Merchants,  140  Mass.  377, 
"such  as  stated  by  these  witnesses,  5  N.  E.  288  (1886);  Com.  v.  Fair- 
do  not  give  to  the  jury  an  afSrmative  banks,  2  Allen  (Mass.)  511  (1861)  ; 
opinion.  They,  at  most,  state  nega-  Com.  v.  Wilson,  1  Gray  (Mass.)  337 
tively  that  nothing  was  observed  by  (1854);    Needham    v.    Ide,    5    Pick. 
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for  example,  distinctly  held,  in  a  late  case  on  a  will  contest,  that 
statements  that  testator's  powers  seemed  to  be  complete  and  per- 
fect, and  that  he  was  in  possession  of  clear  faculties  and  mental 
powers  were  conclusions  and  not  responsive  to  questions  calling 
for  observation  of  testator's  powers  of  comprehension,  memory, 
etc.,  and  that  the  direct  inference  of  the  witness  as  to  testator's 
mental  capacity  was  properly  rejected.^  The  rule  is  spoken  of  as 
"  well  settled  law."  ^ 

Later  decisions.  —  Subsequent  Massachusetts  rulings  leave  little 
ground  for  doubt  that,  were  the  matter  res  integra,,  the  practice 
prevailing  in  other  jurisdictions  would  be  adopted.  In  other 
words,  the  doctrine  is  largely  discredited  in  the  home  of  its  friends. 
Professional  opinion  seems  in  accord  with  the  views  of  Thomas, 
J.,  in  the  case  of  Baxter  v.  Abbott  *  where  that  learned  judge  says : 
"All  lawyers  know  how  difficult  it  is  to  try  issues  of  sanity  with 
the  restrictions  as  to  matters  of  opinion  already  existing;  how 
hard  it  is  to  make  witnesses  distinguish  between  matters  of  fact 
and  opinion  on  this  subject;  between  the  conduct  and  traits  of 
character  they  observe,  and  the  impression  which  that  conduct  and 
those  traits  create,  or  the  mental  conclusion  to  which  they  lead 
the  mind.  If  it  were  a  new  question,  I  should  be  disposed  to 
allow  every  witness  to  give  his  opinion,  subject  to  cross-examina- 
tion upon  the  reasons  upon  which  it  is  based,  his  degree  of  intelli- 
gence, and  his  means  of  observation.     It  is  at  least  unwise  to 

(Mass.)    510    (1827);    Dickinson   v.  which  defeat  a  will  executed  as  the 

Barber,  9  Mass.  225,  6  Am.  Dec.  58  result  of  such  a  delusion.    All  forms 

(1812);   Hathorn  v.  King,   8   Mass.  of  sanity  and  insanity,  whether  par- 

371,  5  Am.  Dec.  106   (1811).  tial  or  general,  are  mental  conditions 

See    also    Gorham    v.    Moore,    197  which  run  into  each  other  by  insen- 

Mass.  522,  84  N.  E.  436  (1908).  sible  gradations,  not  easily  separated 

Reasons   assigned   for   the   rule. —  and  defined.     The  courts  do  not  deal 

The  reasoning  which  commends  itself  with  the  plain  cases  only;  those  which 

to    the    favorable    attention    to    the  come  near  the  line,  or  where  the  dis- 

court  in  Massachusetts  has  been  thus  ease  is  partial  and  limited,  are  those 

stated:      "That   question    [as   to   in-  which  most  commonly  occupy  atten- 

sanity]  as  it  arises  in  the  courts,  is  tion  and   require   the   application  of 

not   often    presented    in    a,    form    in  skill  and  science."     May  v.  Bradlee, 

which  it  can  be  wisely  determined  by  127  Mass.  421   (1879),  per  Colt,  J. 

the   opinions   of   unskilled   observers,  2.  McCoy  v.  Jordan,  184  Mass.  575, 

however  numerous.     There  are  forms  69  N.  E.  358  (1904). 

of  partial  delusion,  the   influence  of  3.  Cowles  !'.  Merchants,  140  Mass. 

which  can  be  detected  only  by  persons  377,  5  N.  E.  288  (1886). 

of    uncommon    skill    and    experience  4.  7  Gray  71,  79  (1856). 
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increase  the  existing  restrictions."  ®  Where  the  direct  inference 
of  a  witness  as  to  insanity  is  offered,  it  will  be  excluded  under  the 
rule.  Almost  anything,  short  of  this,  he  is  permitted  to  give. 
The  details  of  appearance  may,  for  example,  be  stated  with  the 
utmost  fullness  *  and  even  characterized  by  the  witness  to  an 
extent  which  involves  a  very  considerable  element  of  inference. 
In  like  manner,  a  witness  who  has  observed  no  incoherence  in  the 
expression  of  thoughts  by  a  given  person  and  nothing  unusual  in 
his  appearance  or  conduct  to  indicate  mental  unsoundness,  may 
state  such  to  be  the  fact.''  An  even  closer  approximation  to  a 
direct  inference  is  admitted  where  a  witness  having  had  suitable 
opportunities  for  observation,  is  asked  "  whether  he  had  observed 
any  fact  which  led  him  to  infer  that  there  was  any  derangement  of 
intellect."  ^  Nor  is  this  all.  A  witness,  properly  qualified  by 
observation,  will  be  allowed  to  assert  or  deny  that  there  has  been 
any  change  in  mental  powers  on  the  part  of  the  individual  in 
question.®  Upon  cross-excmiination,  the  direct  inference  of  the 
ordinary  observer  may  be  elicited,^"  the  witness  being  asked  to 
state  as  to  how  he  was  impressed,  on  the  matter  of  insanity,  by 
his  observation  of  the  whole. 

W eakmindedness.  —  As  with  insanity,  so  with  idiocy,  imbecil- 
ity or  other  forms  of  mental  impairment.  Almost  anything,  how- 
ever large  the  element  of  reasoning,  will  be  received  so  long  as,  in 
form  at  least,  it  relates  to  the  appearance  of  the  person  in  question. 

5.  Baxter  v.  Abbott,  7  Gray  71,  79  69  N.  E.  358  (1903)  ;  Hogan  v.  Roche, 
(1856)  per  Thomas,  J.  See  also  Cora.  179  Mass.  510,  61  N.  E.  57  (1901)  ; 
V.  Brayman,  136  Mass.  438  (1884).  McConnell  v.  Wildes,  153  Mass.  487, 

6.  "An  apparent  change  in  a  man's  26  N.  E.  1114  (1891)  ;  Nash  v.  Hunt, 
intelligence    or   understanding,    or    a,  116  Mass.  237   (1874). 

want  of   coherence   in  his  remarks "  8.  Gorham  v.  Moor,  197  Mass.  522, 

are  proper  subjects  for  the  testimony  84  N.  E.  436   (1908)    (saw  anything 

of  an  ordinary  observer.     Barker  v.  to  indicate  insanity )  ;  Hewitt  v.  Taun- 

Comins,  110  Mass.  477,  487   (1872).  ton  St.  R.  Co.,  167  Mass.  483,  46  N. 

Such  a  statement  the  court  regard  E.  106   (1897)  ;  McConnell  v.  Wlildes, 

as  being  "but  of  fact,   as  to  which  153  Mass.  487,  26  N.  E.  1114  (1891)  ; 

any  witness  who  has  had  opportunity  May     v.     Bradlee,     127     Mass.     414 

to  observe  may   testify,   in  order  to  (1879). 

put  before  the  court  or  jury  the  acts  9.  Clark  v.   Clark,   168  Mass.  523, 

and   conduct  from  which  the  degree  47  N.  E.  510   (1897)  ;  Com.  v.  Bray- 

of   his   mental   capacity   may  be   in-  man,   136  Mass.  438    (1884);  Barker 

ferred."    Barker*.  Comins,  110  Mass.  v.  Comins,  110  Mass.  477   (1872). 

477,  487  (1872).  10.  Hogan  v.  Roche,  179  Mass.  510, 

7.  McCoy  V.  Jordan,  184  Mass.  575,  61  N.  E.  57  (1901). 
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Thus,  it  may  properly  be  said  of  a  boy  that  he  "  had  no  memory, 
that  he  was  not  a  bright  boy,  and  had  to  be  told  once  or  twice 
before  he  understood,  and  that  sometimes,  if  you  asked  him  a  ques- 
tion, he  would  answer  something  else."  ^^  Lack  of  memory ,i^ 
degree  of  general  intelligence-'*  and  the  like,  will  be  received 
without  objection. 

§  1907.  (Psychological  Inferences;  Objective  mental  Con- 
dition;  Insanity;  Ordinary  Observer  rejected);  Rule  in  New 

York.  —  New  York  presents,  in  connection  with  the  rule  under 
consideration,  the  peculiar  future  that,  having  once  adopted  the 
practice  which  commends  itself  to  the  majority  of  the  American 
states  as  well  as  to  England  and  her  colonies,  as  the  correct  one, 
she  subsequently  abandoned  it  with  some  degree  of  deliberation. 
The  inference  of  the  ordinary  observer  was  at  first  rejected,^  as 
under  the  present  rule,  against  the  strong  dissenting  opinion  by 
Judge  Denio.  Upon  a  subsequent  hearing  of  the  case,"  the  reason- 
ing of  the  dissenting  opinion  was  adopted  by  the  majority  of  the 
court  as  the  expression  of  their  own  views.  This  ruling,  in  com- 
plete uniformity  with  the  general  practice,  was  itself  reversed  in 
later  cases  ^  and  in  the  state  of  New  York,  the  inference  of  the 
ordinary  observer  as  to  insanity,  in  itself  considered,  continues 

11.  Laplante  v.  Warren  Cotton  154  N.  Y.  355,  48  N.  E.  730  (1897)  ; 
Mills,  165  Mass.  487,  489,  43  N.  E.  People  v.  Youngs,  151  N.  Y.  210,  45 
294   (1896).  N.  E.  460    (1896);   People  v.  Strait, 

"  These  are  matters  upon  which  or-  148  N.  Y.  569,  42  N.  E.  1045  (1896)  ; 

dinary  people  are  capable  of  forming  Paine  v.  Aldrich,   133  N.  Y.  547,  30 

an  intelligent  opinion,  and  which  do  N.  E.  725  (1892)  ;  People  r.  Fish,  125 

not    require    an    expert    to    answer  N.  Y.  136,  26  N.  E.  319  (1891)  ;  Hol- 

them."     Laplante  v.   Warren  Cotton  comb    v.    Holcomb,    95    N.    Y.    316 

Mills,   165  Mass.  487,  489,  43  N.   E.  (1884)  ;  Real  v.  People,  42  N.  Y.  270 

294   (1896).  (1870)  ;  Johnson  v.  Cochrane,  91  Hun 

12.  McCoy  V.  Jordan,  184  Mass.  165,  36  N.  Y.  Suppl.  283  (1887); 
575,  69  N.  E.  358   (1904).  O'Brien    v.    People,    36    N.    Y,    276 

13.  Hewitt  V.  Taunton  St.  R.  Co.,  (1867)  [affirming  48  Barb.  274 
167  Mass.  483,  46  N.  E.  106  (1897)  (1867)];  Clapp  r.  Fullerton,  34  N.  Y. 
(that  a  boy  was  of  average  intelli-  190,  90  Am.  Dec.  681  (1866).  See 
gence).  also   People   r.   O'Donnell,   51    N.   Y. 

§  1907-1.  Dewitt  v.  Barley,  9  N.Y.  App.  Div.  115,  64  N.  Y.  Suppl.  256, 

371    (1853).  15  N.  Y.  Cr.  40    (1900);   In  re  Ar- 

2.  De  Witt  V.  Barly,  17  N.  Y.  340  nold,  14  Hun  (N.  Y.)  525  (1878); 
(1858).  Deshon  v.  Merchants'  Bank,  8  Bosw. 

3.  Wyse  v.  Wyse,  155  N.  Y.  367,  49  (N.  Y.)   461   (1861). 
N.  E.  942  (1898)  ;  People  v.  Koerner, 
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to  be  excluded.  The  court  stands  upon  stronger  ground  in  ruling 
that  an  ordinary  observer  cannot  testify  as  to  an  inference  of 
sanity  upon  the  basis  of  observations  made  by  others.* 

A  matter  of  words.  —  In  New  York,  as  is  the  case  with  the  other 
dissentient  states,  much  subtlety  of  refinement  is  employed  in 
seeking  to  distinguish  between  appearances  and  the  inferences 
from  them.  The  court  declines  either  to  extend  the  existing  rule 
or  to  abandon  it.  An  apparently  unavoidable  result  is  much  con- 
fusion and  the  attachment  of  undue  value  to  the  form  of  the  ques- 
tion, as  is,  perhaps,  inevitable  in  any  attempt  to  carry  forward 
so  nice  a  distinction  between  things  varying  from  each  other  by 
almost  imperceptible  gradations.  When  new  cases  arise,  the  court 
distinguishes.  While  the  direct  inference  of  the  ordinary  observer 
as  to  insanity,  eo  nomine  is  excluded,  he  may  properly  be  asked 
whether  the  appearances  which  he  observed  or  the  acts  which  he 
noticed  were  "  those  of  a  rational  or  an  irrational  man."  ^  With 
a  difference  largely  of  words,  he  may  be  asked  as  to  how  he  was 
impressed  by  certain  acts  of  the  person  in  question  in  respect  to 
their  rational  or  irrational  character.*  In  general  the  ordinary 
observer  may  be  asked  as  to  what  impression  a  given  act  or  ap- 


4.  Bell  V.  McMaster,  29  Hun  (N.  Schoenberg  &  Co.  v.  Ulman,  51  Misc. 
Y.)  272  (1883).  Eep.  83,  99  N.  Y.  Suppl.  650  (1906)  ; 

5.  Johnson  v.  Cochrane,  159  N.  Y.  In  re  Brower's  Will,  98  N.  Y.  Suppl. 
555,  54  N.  E.  1092  (1899);  Wyse  v.  438,  112  App.  Div.  370  (1906);  Peo- 
Wyse,  155  N.  Y.  367,  49  N.  E.  942  pie  v.  Spencer,  179  N.  Y.  408,  72  N. 
(1898)  ;  People  v.  Youngs,  151  N.  Y.  E.  461   (1904). 

210,  45  N.  E.  460   (1896);  People  v.  The  answer  as  to  whether   certain 

Strait,  148  N.  Y.  566,  42  N.  E.  1045  considerations  were  rational  or  irra- 

(1896)  ;  Johnson  I).  Cochrane,  91  Hun  tional    necessarily    involves    the    im- 

(N.    Y.)     165,   36   N.   Y.   Suppl.   283  pression   of   the   witness.     People   v. 

(1895);  People  V.  Taylor,  138  N.  Y.  Hill,    195    N.    Y.    16,    87    N.   E.    813 

398,  34  N.  E.  275    (1893);  Paine  v.  (1909). 

Aldrich,  133  N.  Y.  544,  30  N.  E.  725  6.  White  v.  Davis,  62  Hun  (N.  Y.) 

(1892)  ;  People  t).  Packenham,  115  N.  622,    17    N.    Y.    Suppl.    548    (1891); 

Y.  200,  21  N.  E.  1035  (1889)  ;  People  Yeandle  v.  Yeandle,  13  N.  Y.  St.  586 

V.  Conroy,  97  N.  Y.  62   (1884).  (1888)  ;  Rider  v.  Miller,  86  N.  Y.  507 

See  also  Warner  v.  Packer,  123  N.  (1881);    Howell  v.   Taylor,    11    Hun 

Y.    Suppl.    725,    139    App.    Div.    207  (N.    Y.)     214     (1877);     Hewlett    v. 

(1910).;   People  v.  Koerner,    191   N.  Wood,  55  N.  Y.  634  (1873)  ;  O'Brien 

Y.  528,  84  N.  E.  1117   (1908);  In  re  v.  People,  36  N.  Y.  276,   2  Transcr. 

Small's  Will,  103  N.  Y.  Suppl.  705,  App.   (N.  Y.)   5,  3  Abb.  Pr.   (N.  S.) 

118    App.    Div.    502     (1907);    In    re  368    (1867);    Clapp  v.   FuUerton,  34 

Myer's  Will,  184  N.  Y.  54,  76  N.  E.  N.  Y.  190,  90  Am.  Dec.  681   (1866). 
920,   35   Civ.    Proc.   R.   329    (1906); 
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pearance  produced  in  his  mind/  e.  g.,  whether  he  noticed  any- 
thing which  seemed  to  him  to  indicate  insanity.®  He  cannot  be 
requested  to  go  beyond  the  specific  observations  which  he  details 
and  state  whether,  on  the  whole,  he  regards  the  person  as  sane  or 
insane.  Against  what  practical  danger  to  the  cause  of  justice  a 
rule  such  as  this  is  supposed  to  protect  the  community,  may  be  a 
matter  of  doubt.  The  practical  premium  which  it  sets  upon 
intellectual  acumen,  the  advantages  which  it  places  on  the  side 
of  the  longer  purse,  seem  considerably  plainer.  Much  of  this 
possible  hardship  is,  however,  avoided  by  the  sound  administra- 
tive sense  of  the  appellate  division  of  the  supreme  court  in  declin- 
to  regard  violations  of  the  strict  letter  of  the  rule  as  prejudicial 
error.®  A  ruling  of  this  kind  practically  leaves  the  whole  matter 
to  be  dealt  with  by  judicial  administration  where,  indeed,  it  would 
seem  properly  to  belong. 

Autobiography.  —  A  witness  will  not  be  allowed  to  state  his 
inference  as  to  his  own  mental  condition  at  a  particular  time  in 
the  past.^o 

§  1908.  (Psychological  Inferences;  Objective  mental  Con- 
dition; Insanity);  Ordinary  Observer  admitted.  —  In  a  majority 
of  English  speaking  jurisdictions,  the  inference  of  the  ordinary 
observer  as  to  the  mental  condition  of  insanity  has  been  received.^ 

7.  People  V.  Youngs,  151  N.  Y.  210,  But  to  render  his  opinion  admissible, 
45  N.  E.  460  (1896).  even  to  this  extent,  it  must  be  lim- 

8.  People  V.  Krist,  168  N.  Y.  19,  60  ited  to  his  conclusions  from  the  spe- 
N.  E.  1057,  15  N.  Y.  Cr.  532  (1901)  ;  cific  facts  he  discloses.  His  position 
Clapp  V.  Fullerton,  34  N.  Y.  190,  194  is  that  of  an  observer,  and  not  of  a 
(1866).  professional  expert.     He  may  testify 

"  When  a  layman  is  examined  as  to  to  the  impression  produced  by  what 

facts,  within  his  own  knowledge  and  he  witnessed;   but  he  is  not  legally 

observation,     tending    to    show    the  competent  to  express  an  opinion  on 

soundness  or  unsoundness  of  the  tes-  the    general    question,    whether    the 

tator's  mind,  he  may  characterize,  as  mind  of  the  testator  was  sound  or  un- 

rational   or  irrational,  the   acts   and  sound."    Clapp  v.  Fullerton,  34  N.  Y, 

declarations  to  which  he  testifies.    It  190,  194  (1866). 

is  legitimate  to  give  them  such  addi-  9.  Wyse  v.  Wyse,  155  N.  Y.  367,  49 

tional  weight  as  may  be  derived  from  N.  E.  942   (1898). 

the  conviction  they  produced  at  the  10.  O'Connell  v.  Beecher,  21  N.  Y. 

time.    The  party  calling  him  may  re-  App.  Div.  298,  47  N.  Y.   Suppl.  334 

quire  it,   to  fortify  the  force  of  the  (1897). 

facts,  and  the  adverse  party  may  de-  §  1908-1.  Alaha/ma.  —  Braham     v. 

mand  it,  as  a  mode  of  probing  the  State,  38  So.  919  (1905);  Eaglandv. 

truth  and  good  faith  of  the  narration.  State,    125    Ala.    12,    27    South.    983 
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As  in  case  of  the  more  active  form  of  insanity,  an  ordinary  ob- 


(1899);  Dominick  V.  Randolph,  124 
Ala.  557,  27  South.  481  (1899) ;  Yar- 
brough  V.  State,  105  Ala.  43,  16 
South.  758  (1894);  Stuckey  v.  Bel- 
lah,  41  Ala.  700  (1868);  Stubbs  v. 
Houston,  33  Ala.  555  (1859)  ;  Florey 
V.  Florey,  24  Ala.  241  (1854);  Nor- 
ris  V.  State,  16  Ala.  776  (1849). 

Arkansas.  —  Green  v.  State,  64 
Ark.  523,  43  S.  W.  973  (1898); 
Shaeffer  v.  State,  61  Ark.  241,  32  S. 
W.  679  (1895)  ;  Boiling  v.  State,  54 
Ark.  588,  16  S.  W.  658   (1891). 

California.  —  People  v.  Vaughn, 
(App.  1910)  111  Pac.  620;  In  re 
Keithley,  134  Cal.  9,  66  Pac.  5 
(1901);  People  v.  McCarthy,  115 
Cal.  255,  46  Pac.  1073  (1896); 
Wheelock  v.  Godfrey,  100  Cal.  578,  35 
Pac.  317  (1893)  ;  Carpenter  v.  Bailey, 
94  Cal.  406,  29  Pac.  1101  (1892); 
People  V.  Lavelle,  71  Cal.  351,  12 
Pac.  226  (1886);  People  v.  Wreden, 
69  Cal.  392  ( 1881 )  ;  In  re  Brooka,  54 
Cal.  471  (1880);  People  v.  Sanford, 
43  Cal.  29  (1872). 

Connecticut.  —  Hayes  v.  Candee,  52 
Atl.  826  (1902)  (deed);  State  v. 
Cross,  72  Conn.  722,  46  Atl.  148 
(1900)  ;  Kimberly's  Appeal,  68  Conn. 
428,  36  Atl.  847,  57  Am.  St.  Rep. 
101,  37  L.  R.  A.  261  (1896);  Shan- 
ley's  Appeal,  62  Conn.  325,  25  Atl. 
245  (1892);  Sydleman  v.  Beckwith, 
43  Conn.  9  (1875);  Dunham's  Ap- 
peal, 27  Conn.  192  (1858);  Kinne  v. 
Kinne,  9  Conn.  102,  21  Am.  Dec.  732 
(1831)  ;  Grant  v.  Thompson,  4  Conn. 
203,  10  Am.  Dec.  119   (1822). 

District  of  CoUmMa.  —  Turner  v. 
American  Security  &  Trust  Co.,  29 
App.  D.  C.  460   (1907). 

Florida.  —  Fields  v.  State,  35 
South.  185  (1903);  Armstrong  v. 
State,  30  Fla.  170,  201,  11  South.  618, 
17  L.  R.  A.  484  (1892). 

Georgia.  —  Hemdon  v.  State,  111 
Ga.  178,  36  S.  E.  634  (1900)  (saw 
nothing  to  indicate  insanity)  ;  Taylor 


V.  State,  83  Ga.  647,  10  S.  E.  442 
(1889);  Obear  v.  Gray,  73  Ga.  455 
(1884)  ;  Choice  v.  State,  31  Ga.  424, 
466  (1860). 

WaAo.  —  State  v.  Shuff,  72  Pac. 
664  (1903). 

See  also  Weber  v,.  Delia  Mountain 
Min.  Co.,  14  Idaho  404,  94  Pac.  441 
(1908). 

Illinois.  —  Mayville  v.  French,  246 
111.  434,  92  N.  E.  919  (1910);  Ring 
V.  Lawless,  190  111.  520,  60  N.  E.  881 
(1901);  New  York,  etc.,  R.  Co.  v. 
Tuebeck,  157  111.  595,  41  N.  E.  897 
(1895);  Jamison  v.  People,  145  111. 
357,  34  N.  E.  486  (1893);  Keithley 
V  Stafford,  126  111.  607,  18  N.  E. 
740  (1888);  American  Bible  Soc.  i. 
Price,  115  111.  623,  6  N.  E.  126 
(1886);  Upstone  v.  People,  109  III. 
169  (1883). 

Indiana.  —  Swygart  v.  Willard,  76 
N.  E.  755  (1906);  Blume  v.  State, 
154  Ind.  343,  56  N.  E.  771  (1900)  ; 
Stumph  V.  Miller,  142  Ind.  442,  41 
N.  E.  812  (1895)  ;  Hamrick  v.  State, 
134  Ind.  324,  34  N.  E.  3  (1892); 
Mull  V.  Carr,  5  Ind.  App.  491,  32  N. 
E.  591  (1892);  Johnson  v.  Culver, 
116  Ind.  278,  19  N.  E.  129  (1888); 
Sage  V.  State,  91  Ind.  141  (1883); 
Coffman  v.  Reeves,  62  Ind.  334 
(1878)  (appeared  childish);  Leach 
i;.  Prebster,  39  Ind.  492  (1872)  ;  Doe 
V.  Reagan,  5  Blaekf.  217,  33  Am.  Dec. 
466  (1839). 

Iowa.  —  Hertrich  v.  Hertrich,  114 
Iowa  643,  87  N.  W.  689,  89  Am.  St. 
Rep.  389  (1901);  Furlong  v.  Carra- 
her,  102  Iowa  358,  71  N.  W.  210 
(1897);  Kostelecky  v.  Scherhart,  99 
Iowa  120,  68  N.  W.  591  (1896);  In 
re  Goldthorp,  94  Iowa  336,  62  N.  W. 
845,  58  Am.  St.  Rep.  400  (1895); 
In  re  Norman,  72  Iowa  84,  33  N.  W. 
374  (1887)  ;  Smith  v.  Hickenbottom, 
57  Iowa  733,  11  N.  W.  664  (1882). 

Kansas.  —  State  v.  Rumble,  81 
Kan.   16,   105  Pac.  1    (1909);   Grim- 
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server,  with  suitable  opportunities  for  observation,  may  state  his 


ahaw  V.  Kent,  67  Kan.  463,  73  Pac. 
92  ( 1903 )  ;  State  v.  Beuerman,  59 
Kan.  586,  53  Pac.  874  (1898); 
Baughman  v.  Baughman,  32  Kan. 
538,  4  Pac.  1003   (1884). 

Kentucky.  —  Abbott  v.  Com.,  107 
Ky.  624,  55  S.  W.  196,  21  Ky.  L. 
Eep.  1372  (1900>;  Phelps  v.  Com.,  32 
S.  W.  470,  17  Ky.  L.  Rep.  706 
(1895);  Massie  v.  Com.,  24  S.  W. 
611,  15  Ky.  L.  Rep.  562  (1894)  ;  Hite 
V.  Com.,  20  S.  W.  217,  14  Ky.  L.  Rep. 
308  (1892);  Wise  v.  Foote,  81  Ky. 
10  (1883). 

Louisiana.  —  Chandler  v.  Barrett, 
21  La.  Ann.  58,  99  Am.  Dec.  701 
(1869).  See  also  State  v.  Coleman, 
27  La.  Ann.  691   (1875). 

Maryland.  —  Grill  v.  O'Dell,  77  Atl. 
984  (1910);  Struth  v.  Decker,  59 
Atl.  727  (1905)  ;  Williams  v.  Lee,  47 
Md.  321  (1877);  Waters  v.  Waters, 
35  Md.  531,  541  (1872);  Weems  v. 
Weems,  19  Md.  334  (1862).  But  see 
Townshend  v.  Townshend,  7  Gill  10 
(1848). 

Michigan.  —  People  t'.  Casey,  124 
Mich.  279,  82  N.  W.  883  (1900); 
Sullivan  v.  Foley,  112  Mich.  1,  70  N. 
W.  322  (1897);  People  v.  Borgetto, 
99  Mich.  336,  58  N.  W.  328  (1894)  ; 
Prentis  v.  Bates,  93  Mich.  234,  53  N. 
W.  153,  17  L.  R.  A.  494  (1892); 
Keyser  v.  Chicago,  etc.,  R.  Co.,  66 
Mich.  390,  33  N.  W.  867  ( 1887 )  ;  Beau- 
bien  v.  Cicotte,  12  Mich.  459 
(1864). 

Minnesota.  —  Cannady  r.  Lynch,  27 
Minn.  435,  8  N.  W.  164  (1881). 

Mississippi.  —  Sheehan  r.  Kearney, 
21  South.  41  (1896);  Reed  v.  State, 
62  Miss.  405  (1884)  ;  Wood  v.  State, 
58  Miss.  741  (1881)  ;  Russell  v.  State, 
53  Miss.  367   (1876). 

Missouri.  —  State  v.  Bronstine,  147 
Mo.  520,  49  S.  W.  512  (1899)  ;  Sharp 
V.  Kansas  City  Cable  R.  Co.,  114  Mo. 
94,  20  S.  W.  93  (1893)  ;  State  v.  Wil- 
liamson, 106  Mo.  162,  17  S.  W.  172 
(1891)  ;  State  t;.  Meyers,  99  Mo.  107, 
12  S.  W.  516  (1889)  ;  State  V.  Bryant, 


93  Mo.  273,  6  S.  W.  102  (1887); 
State  V.  Erb,  74  Mo.  199  (1881); 
State  V.  Klinger,  46  Mo.  224   (1870). 

Montana.  —  Territory  v.  Roberts,  9 
Mont.  121,  22  Pac.  132  (1889);  Ter- 
ritory V.  Hart,  7  Mont.  489,  17  Pac. 
718   (1888). 

Nebraska.  —  Clarke  i;.  Irwin,  63 
Nebr.  539,  88  N.  W.  783  (1902); 
Lamb  v.  Lynch,  56  Nebr.  135,  76  N. 
W.  428  (1898);  Hay  v.  Miller,  48 
Nebr.  156,  66  N.  W.  1115  (1896); 
Pflueger  v.  State,  46  Nebr.  493,  64  N. 
W.  1094  (1895);  Shults  i^  State,  37 
Nebr.  481,  55  N.  W.  1080  (1893); 
Polin  V.  State,  14  Nebr.  540,  16  N. 
W.  898  ( 1883 )  ;  Sohlencketr  r.  State, 
9  Nebr.  241,  1  N.  W.  857   (1879). 

Nevada.  —  State  v.  Lewis,  20  Nev. 
333,  22  Pac.  241   (1889). 

Xeii-  Hampshire.  —  Patten  v.  Cil- 
ley,  67  N.  H.  520,  42  Atl.  47  (1894)  ; 
Carpenter  v.  Hatch,  64  N.  H.  573,  15 
Atl.  219  (1888);  Hardy  v.  Merrill, 
56  N.  H.  227,  22  Am.  Rep.  441 
(1875). 

New  Jersey.  —  Genz  i\  State,  58 
N.  J.  L.  482,  34  Atl.  816   (1896). 

North  Carolina.  —  Moffitt  i'.  Smith, 
153  N.  C.  292,  69  S.  E.  224  (1910)  ; 
Smith  r.  Smith,  117  N.  C.  326,  23  S. 
E.  270  (1895)  ;  State  r.  Potts,  100  N. 
C.  457,  6  S.  E.  657  (1888)  ;  McRae  v. 
Malloy,  93  N.  C.  154  (1885)  ;  Bost  v. 
Bost,  87  N.  C.  477  (1882);  Mc- 
Dougald  V.  McLean,  60  N.  C.  120 
(1863);  Clary  v.  Clary,  24  N.  C.  78 
(1841). 

North  Dakota.  —  Nelson  ?',  Thomp- 
son,  112  N.  W.   1058    (1907). 

OWo.  — Clark  v.  State,  12  Ohio 
483,  40  Am.  Dec.  481   (1843). 

Oklahoma.  —  Queenan  r.  Territory, 
11  Okla.  261,  71  Pac.  218,  61  L.  R.  A. 
324    (1901). 

Oregon.  —  State  r.  Fiester,  32  Oreg. 
254,  50  Pac.  561   (1897). 

Pennsylvania.  —  Com.  v.  Gear- 
hardt,  205  Pa.  St.  387,  54  Atl.  1029 
(1903);  Hepler  v.  Hosack,  197  Pa. 
St.  631,  47  Atl.  847   (1901)  ;  Com.  v. 


2571 


Lunacy  akd  Wbakmindeidness. 


1908 


inference  whether  a  given  individual  is  a  lunatic  ^  or  weak  minded. 


Wireback,  190  Pa.  St.  138,  42  Atl. 
542,  70  Am.  St.  E«p.  625  (1899); 
Taylor  v.  Com.,  109  Pa.  St.  262 
(1885)  ;  Pidcock  v.  Potter,  68  Pa.  St. 
342,  8  Am.  Kep.  181  (1871)  ;  Dickin- 
son V.  Dickinson,  61  Pa.  St.  401 
(1869)  ;  Titlow  v.  Titlow,  54  Pa.  St. 
216,  93  Am.  Dec.  691  (1867)  ;  Bricker 
V.  Lightner,  40  Pa.  St.  199  (1861); 
Com.  V.  Smith,  6  Am.  L.  Eeg.  257 
(1858)  ;  Wilkinson  v.  Pearson,  23  Pa. 
St.  117  (1854)  ;  Rambler  v.  Tryon,  7 
Serg.  &  E.  (Pa.)  90,  10  Am.  Dee.  444 
(1821). 

South  Carolina.  —  Price  v.  Rich- 
mond, etc.,  R.  Co.,  38  S.  0.  199,  17 
S.  E.  732   (1892). 

See  also  Kaufman  v.  Caughman,  49 
S.  C.  159,  27  S.  E.  16  (1897). 

South  Dakota.  —  Halde  v.  Schnltz, 
97  X.  \V.  369   (1903). 

Tennessee.  —  Jones  v.  Galbraith, 
(Ch.  App.  1900)  59  S.  W.  350;  Wiae- 
ner  v.  Maupin,  2  Baxt.  342  (1872); 
Dove  V.  State,  3  Heisk.  348  (1872); 
Gibson  v.  Gibson,  9  Yerg.  329  (1836). 

Texas.  —  Field  v.  Field,  (Civ.  App. 
1905)  87  S.  W.  726;  Missouri,  etc., 
R.  Co.  V.  Brantley  (Civ.  App.  1901) 
62  S.  W.  94;  Williams  v.  State,  (Cr. 
App.  1899)  53  S.  W.  859;  Williams 
r.  State,  37  Tex.  Cr.  348,  39  S.  W. 
687  (1897);  Scalf  v.  Collin  County, 
80  Tex.  514,  16  S.  W.  314  (1891); 
Webb  V.  State,  5  Tex.  App.  596 
(1879);  McClackey  v.  State,  5  Tex. 
App.  320  (1878);  Holcomb  v.  State, 
41  Tex.  125  (1874)  ;  Thomas  v.  State, 
40  Tex.  60   (1874). 

Utah.  —  In  re  Christensen,  17  Utah 
412,  53  Pac.  1003,  70  Am.  St.  Rep. 
794,  41  L.  R.  A.  504  (1898). 

Vermont.  —  Foster  v.  Dickeraon,  64 
Vt.  233,  24  Atl.  253  (1891);  West- 
more  V.  Sheffield,  56  Vt.  239  (1883)  ; 
Hathaway  v.  National  L.  Ins.  Co.,  48 
Vt.  335  (1875)  ;  Cram  v.  Cram,  33 
Vt.  15  (1860);  Lester  v.  Pittsford, 
7  Vt.  158   (1835). 

See  also  In  re  Esterbrook's  Estate, 


83  Vt.  229,  75  Atl.  1  (1910);  Hough 
V.  Lavfrence,  5  Vt.  299  (1833). 

Virginia.  —  Fishburno  v.  Ferguson, 

84  Va.  87,  4  S.  E.  575   (1887). 
Washington.  —  State    v.    Craig,    52 

Wash.  66,  100  Pac.  167  (1909)  ;  Sears 
V.  Seattle  Consol.  St.  R.  Co.,  6  Wash. 
227,  33  Pac.  389,  1081   (1893). 

West  Virginia.  —  State  v.  Maier,  36 
W.  Va.  757,  15  S.  E.  991  (1892); 
Dower  v.  Church,  21  W.  Va.  23 
(1882). 

Wisconsin.  —  Lowe  v.  State,  118 
Wis.  641,  96  N.  W.  417  (1903); 
Crawford  v.  Christian,  102  Wis.  51, 
78  N.  W.  406  (1899)  ;  Bridge  v.  Osh- 
kosh,  71  Wis.  363,  37  N.  W.  '409 
(1888);  Burnham  v.  Mitchell,  34 
Wis.  117   (1874). 

United  States.  —  Parkhurst  v.  Hos- 
ford,  21  Fed.  827  (1884);  Connecti- 
cut Mut.  L.  Ins.  Co.  V.  Lathrop,  111 
U.  S.  612,  4  S.  Ct.  533,  28  L.  ed. 
536  (1883)  ;  Charter  Oak  L.  Ins.  Co. 
V.  Rodel,  95  U.  S.  232,  24  L.  ed.  433 
(1877);  Harrison  v.  Rowan,  11  Fed. 
Gas.  No.  6,141,  3  Wash.  580   (1820). 

See  also  Mutual  Life  Ins.  Co.  v. 
Leubrie,  18  C.  C.  A.  332,  71  Fed.  843 
(1896). 

"  One  who  has  seen  and  conversed 
with  an  insane  person,  and  observed 
his  countenance  and  behavior,  has  an 
impression  made  upon  his  mind  which 
is  incommunicable.  This  Court  is 
committed  to  the  rule  that  the  jury, 
in  such  case,  is  entitled  to  the  bene- 
fit of  this  impression."  Choice  v. 
State,  31  Ga.  424,  466  (1860). 

General  intelligence  in  the  witness 
is  insisted  on  by  the  trial  judge  to 
the  extent  which  he  feels  is  essential 
to  the  protection  of  the  jury.  Thus, 
a  child  thirteen  years  old  has  been 
held  incompetent  to  testify  as  to  the 
insanity  of  her  father.  Collins  v. 
People,  194  111.  506,  62  N.  E.  902 
(1902). 

2.  Grant  v.  Thompson,  4  Conn.  203, 
10  Am.  Dec.  119  (1822). 


§  1908  Infeeence;  Oebinaet  Obseeveje.  2572 

Such  a  witness  will  be  required  to  give,  as  a  preliminary  matter, 
a  statement  of  such  of  the  constituting  details  upon  which  his 
inference  is  based  as  admit  of  individual  enumeration.' 

Constituent  inferences.  —  It-  is  necessarily  implied  in  the  fore- 
going statements  that  the  witness,  being  able  to  summarize  the 
separate  impressions  into  a  comprehensive  conclusion  of  mental 
unsoundness,  may  properly  state,  for  still  stronger  administrative 
reasons,  his  subordinate  inferences  as  to  the  existence  of  con- 
stituent facts.  Thus,  he  may  be  allowed  to  declare  whether  he 
noticed  anything  unusual,  peculiar,  unnatural  ^  or  tending  to 
indicate  insanity."  In  the  same  way,  a  competent  observer  may 
be  asked  as  to  past  mental  conditions,  e.  g.,  whether  a  given  person 
has  ever  been  crazy.^  The  inference  or  estimate  of  witnesses  of 
this  type  must,  it  is  carefully  to  be  observed,  be  based  upon 
ohservaiion.  Mere  opinions,  characterizations,  and  conclusions  of 
non-expert  witnesses  as  to  the  insanity  of  a  person  not  observed  by 
them  are  in  themselves  incompetent.'' 

"An  intimate  acquaintance."  —  The  California  code  of  civil 
procedure  *  limits  the  non-expert  witnesses  who  are  competent  to 
testify  to  an  inference  of  insanity  to  "  intimate  acquaintances."  * 
The  presiding  judge  has,  under  this  section,  wide  administrative 
functions.-^"  He  determines  what  witnesses  are  within  this  class.^^ 
It  is  not  essential  that  the  acquaintance  should  have  continued  for 

3.  Administrative  assumptions.  —  when  joined  with  another  question 
It  will  be  assumed,  when  no  particu-  asking  witness  to  state  any  other  pe- 
lar  time  is  specified  as  to  which  the  culiarities  which  he  may  have  noticed 
inference  of  insanity  relates,  in  case  about  the  defendant.  Braham  v. 
of  a.  testator  that  the  time  Intended  State,    (Ala.   1905)    38  So.  919. 

is  that  of  the  making  of  the  will.  6.  Bell  r.  State,  140  Ala.  57,  37  So. 

Spiers   v.  Hendershott,    (Iowa,  1909)  281    (1904). 

120  N.  W.  1058.  7.  People  D.  Jones,  115  N.  Y.  Suppl. 

4.  Braham  v.  State,  (Ala.  1905)  38  800  (1909). 
So.  919.  8.  §  1870. 

5.  Bell  V.  State,  140  Ala.  57,  37  So.  9.  Doherty  v.  Courtney,  (Cal. 
281   (1904)    (crazy);  State  v.  Lyons,  1907)   89  Pac.  434  (sister). 

113  La.  959,  37  So.  890  (1904)    (say  10.  People  v.  Manoogian,  141   Cal. 

anything  irrational).  592,  75  Pac.  177   (1904). 

In  homicide,  questions  asked  a  wit-  See    also    People    v.    Clark,     (Cal. 

ness  as  to  whether  or  not  defendant  1907)   90  Pac.  549. 

talked    disconnectedly    and    appeared  11.  People  r.  Hill.  116  Cal.  562,  48 

absent-minded   were   themselves   com-  Pac.   711    (1897);    Wheelock   v.  God- 

petent  on  the  issue  of  defendants'  in-  frey,     100    Cal.    578,    35    Pac.    317 

sanity,   but   were    properly   excluded  (1893). 
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any  considerable  length  of  time;^^  but  a  casual  observer  is  not 
sufficient. -^^  Where  the  required  conditions  have  not  been  met, 
the  inference  will  be  rejected.^* 

That  the  code  provision  should  be  operative,  the  witness  must 
offer  to  state  his  inference  as  to  the  bald  question  of  insanity. 
Subordinate  and  cognate  conclusions  are  not  within  the  rule.  In 
other  words,  the  statutory  restriction  applies  only  to  those  wit- 
nesses who  are  asked  to  draw  the  precise  inference  whether  an 
observed  person  is  or  is  not  insane.-^®  Should  the  witness  content 
himself  with  stating  the  phenomena  observed  but  without  drawing 
an  inference  as  to  insanity  from  them,  no  administrative  objection 
can  well  exist  to  receiving  it.*®  Anyone,  otherwise  competent,  may 
state  whether  the  appearance  of  a  designated  individual  was 
rational.-''^  The  witness  is  not  forbidden  to  state  whether,  at  a 
given  time,  he  observed  anything  peculiar  about  the  latter's  appear- 
ance.** 

Negative  inferences.  —  An  observer  qualified  by  opportunities 
may  state  with  equal,  if  not  greater  probative  force,  the  negative 
fact  that  he  saw  nothing  in  the  person's  conduct  or  demeanor  to 
indicate  insanity.*' 

Not  an  expert.  —  An  ordinary  observer  as  to  insanity  is,  ex  vi 
termini,  not  a  skilled  witness.  It  follows  that  he  cannot  testify 
as  an  expert.  He  will  not  be  allowed  to  answer  hypothetical  ques- 
tions based  upon  facts  proved  by  others.*" 

12.  In  re  Sudan's  Estate,  (Cal.  633,  36  Pac.  930,  37  Pac.  231  (1894). 
1909)  104  Pac.  442  (trained  nurse  See  also  Carpenter's  Estate,  94  Cal. 
for  three  days  before  decease).  406,  29  Pac.  1101   (1892). 

13.  Huyek  v.  Eennie,  (Oal.  1907)  18.  People  v.  Arrighini,  122  Cal. 
90  Pac.  929.  121,  54  Pac.  591   (1898). 

14.  Schander  v.  Gray,  (Cal.  1906)  Criminal  cases.  —  The  propriety  of 
86  Pac.  695.  the  administrative  practice  has  been 

See  also  In  re  Snowball's  Estate,  questioned   in   criminal   cases.      The 

(Cal.  1910)    107  Pac.  598   (easily  in-  rule,   however,   must  be  regarded   as 

fluenced).  settled.      Com.  v.   Smith,   6   Am.  L. 

15.  People  V.  Barthleman,  120  Cal.  Reg.  257  (1858). 

7,  52  Pac.  112  (1898).  19.  Com.  v.  Fencez,  226  Pa.  114,  75 

16.  Grill  V.  O'Dell,   (Md.  1910)   77      Atl.  19   (1910). 

Atl.  984.  See   also   Proctor   v.   Pointer,    127 

17.  People  V.  Manoogian,  141   Cal.      Ga.  134,  56  S.  E.  Ill   (1906). 

592,  75  Pac.   177    (1904);   People  v.  20.  Spiers   v.  Hendershott,    (Iowa, 

McCarthy,  115  Cal.  255,  46  Pac.  1073       1909)   120  N.  W.  1058. 
(1896);  Holland  v.  Zollner,  102  Cal. 
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TJie  rule  is  the  same  in  criminal  cases.^^  The  increased  inertia 
of  the  court  is  moved  only  by  proof  of  ample  opportunities  for 
observation.--  This  consideration  ig  greatly  modified  in  practical 
operation  where  the  inference  as  to  insanity  is  a  negative  one.^^ 

§  1909.  (Psychological  Inferences;  Objective  mental  Con- 
dition;  Insanity;  Ordinary  Observer  admitted);  English  Rule. 

—  The  rule  in  England  is  the  same  as  in  the  great  majority  of 
American  states.  Thus,  the  inference  of  an  ordinary  observer 
as  to  insanity  is  received  in  the  English  ecclesiastical  court,  on 
questions  properly  cognizable  in  that  forum,  e.  g.,  whether  a 
devisor  has  testimentary  capacity.-'  This  species  of  reasoning  is 
constantly  received  also  in  the  courts  of  common  law.^ 
Canada.  —  The  rule  of  practice  in  Canada  is  the  same.^ 

§  1910.  (Psychological  Inferences;  Objective  mental  Con- 
dition; Insanity;  Ordinary  Observer  admitted);  Reasons  for 

admitting  the  Inference.  —  It  is  considered  that  in  case  of  many 
species  of  insanity,  of  an  ordinary  type,  the  average  man  is  capa- 
ble of  drawing  a  rational  inference  helpful  to  the  jury.*  To 
refuse  to  consider  such  inferences,  would  be  to  reject  evidence  of 

21.  Georgia.  —  Glover  v.  State,  129       Dew     v.     Clark,     3     Add.     Ecel.     79 
Ga.  717,  59  S.  E.  816  (1907).  (1826). 

Kansas. — State  c.  Eumble,  81  Kan.  2.  Eagleton  v.  Kingston,  8  Ves.  J. 

16,  105  Pac.  1   (1909);  State  ■!?.  Red-  438,    32    Eng.    Reprint    425    (1803); 

dick,  7  Kan.  149  (1871).  Hadfield's  Case,  27  How.  St.  Tr.  1281 

Louisiana.  —  State  v.  Montgomery,  (1800);    Lowe    v.   Jolliffe,    1    W.   Bl. 

121  La.  1005,  46  So.  997   (1908).  365   (1762). 

Mississippi.  —  Bishop   v.    State,   52  3.  Re  Estate  John  A.  P.  JIcLellan, 

So.  21   (1910)  ;  Bacot  r.  State,  50  So.  28  Nova  Seotia  Rep.  226   (1896)  ;  R. 

500   ( 1909 )  ;  Wood  v.  State,  58  Miss.  v.  Waters,  10  Ont.  App.  85  ( 1884 ) . 

742    (1881).  §  1910-1.  Clark   v.   State,   12   Ohio 

jTortft.  Carolina.  —  State  v.  Banner,  483,  489,  40  Am.  Dec.  481    (1843). 

149  N.  C.  519,  63  S.  E.  84  (1908).  "Every    one    who    associates    with 

Ohio.  —  Clark  i'.  State,  12  Oh.  487  his    species,    acquires,    daily,    correct 

(1843).  knowledge  of  the  natural  operations 

Texas.  —  Rice   r.   State,    (Cr.   App.  of  the  human  mind,  and  a  capacity 

1908)     112    S.    W.    299;    Johnson    v.  to  form  an   opinion,  if  there  should 

State,  42  Tex.  Cr.  618,  62  S.  W.  756  happen  to  be  an  aberration  from  the 

(1901).  path  of  sanity,  in  any  of  his  constant 

22.  State   r.   Penna,    (Mont.    1907)  associates.       The    ability    to    form    a 
90  Pac.  787.  just    conclusion     will    depend    much 

23.  Turner  r.  State,   (Tex.  Cr.  App.  upon  his  native  intelligence  and  ac- 
1911)   133  S.  W.  1052.  curacy    of    observation."      Clark    i'. 

§  1909-1.  Wheeler  v.  Alderson,  3  State,  12  Ohio  483,  489,  40  Am.  Dec. 
Hagg.    Eccl.    574,    603,    606    (1831);       481   (1843). 
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the  highest  value.^  To  be  sure,  popular  reasoning  as  to  insanity 
is  by  no  means  the  same  as  legal  reasoning.  The  standards  cus- 
tomarily applied  are  different.^  The  prejudices  and  prepossessions 
of  an  ordinary  observer,  untrained  to  scientific  accuracy  *  may 
well  distort  his  vision,  making  him  see  what  he  expects,  desires  or 
hopes  to  see.  Yet  the  inexactness  of  medical  science  has  not 
escaped  judicial  attention,^  nor  is  the  disinterestedness  of  many 
skilled  observers  or  expert  witnesses  altogether  beyond  suspicion.® 


2.  Connecticut.  —  Kimberly's  Ap- 
peal, 68  Conn.  428,  36  Atl.  847,  57 
Am.  St.  Rep.  101,  37  L.  R.  A.  261 
(1896)  ;  Grant  v.  Thompson,  4  Conn. 
203,  10  Am.  Dec.  119   (1822). 

Maine.  —  Fayette  v.  Cheaterville, 
77  Me.  28,  52  Am.  Rep.  741 
(1885). 

Massachusetts.  —  Baxter  v.  Abbott, 
7  Gray  71,  79   (1856). 

North  Carolina.  —  Clary  v.  Clary, 
24  N.  C.  78,  83   (1841). 

OWo.  — Clark  v.  State,  12  Ohio 
483,  491,  40  Am.  Dec.  481   (1843). 

"  Suppose  a,  case  of  simulated  or 
real  insanity  to  be  tried,  in  which  no 
scientific  person  could  be  had  to 
speak  as  to  any  prior  and  attending 
conduct  or  appearances,  and  when  the 
jury  must  be  left  to  decide  the  issue 
from  facts  unprofessioually  detailed 
to  them  by  the  neighbors  and  ac- 
quaintances of  the  party.  Can  it  be 
supposed  that  they  would  be  more 
likely  to  form  a  correct  opinion  upon 
such  a  statement  of  facts,  unaided  by 
the  inferences  and  impressions  made 
upon  the  witnesses  familiar  with  the 
ordinary  conduct  of  the  individual, 
than  the  opinion  of  those  witnesses, 
formed  upon  the  same  facts,  better 
understood,  one  step  farther  removed 
from  uncertainty  and  misapprehen- 
sion, and  aided  and  illustrated  by 
many  minute  acts  and  expressions, 
etc.,  which  could  never  be  related? 
Common  sense  teaches  every  person 
that  tbey  could  not."  Clark  v.  State, 
12  Ohio  483,  491,  40  Am.  Dec.  481 
(1843). 


3.  Fayette  v.  Cheaterville,  77  Me. 
28,  52  Am.  Rep.  741   (1885). 

4.  Fayette  v.  Chesterville,  77  Me. 
28,  52  Am.  Rep.  741   (1885). 

5.  "As  for  myself,  I  would  rely  as 
implicitly  upon  the  opinion  of  prac- 
tical men,  who  form  their  belief  from 
their  observation  of  the  appearance, 
conduct  and  conversation  of  a  person, 
as  I  would  upon  the  opinions  of  phy- 
sicians, who  testify  from  facts  proved 
by  others,  or  the  opinions  even  of  the 
keepers  of  insane  hospitals."  Choice 
V.  State,  31  Ga.  424,  466  (1860)  per 
Lumpkin,  J. 

"Insanity  is  a  disease  of  the  mind; 
and  physicians,  with  all  the  science 
they  possess,  are  as  yet  like  the 
masses  of  mankind,  without  any  cer- 
tain knowledge  of  the  nature  of  the 
thing  disordered.  They  know,  and 
all  men  know,  that  mind  exists.  By 
the  results  it  produces  in  a  healthy 
state,  all  men  have  equal  evidence 
that  it  is;  but  what  it  is,  how  to 
fathom,  span  or  define  its  nature,  is 
what  we  lack  direct  facts  and  analo- 
gies to  enable  us  to  do.  Philosophers 
and  physicians  are  here  upon  a  level 
with  the  common  masses  of  our  race, 
and  if  wiser  upon  the  subject,  it  is 
because  they  have  been  more  astute 
and  attentive  observers."  Clark  v. 
State,  12  Ohio  483,  489,  40  Am.  Dec. 
481   (1843). 

6.  People  V.  Tomalty,  (Cal.  App. 
1910)  111  Pac.  513;  Choice  v.  State, 
31  Ga.  424,  466  (1860);  Clark  v. 
State,  12  Ohio  483,  489,  40  Am.  Dee. 
481   (1843). 
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Necessity.  —  In  addition  to  specific  reasons  for  receiving  the 
evidence  of  an  ordinary  witness  as  to  insanity,  there  is  also  the 
general  forensic  indulgence  permitting  a  proponent  to  use  second- 
ary evidence  of  observed  phenomena  when  he  can  prove  his  case 
in  no  other  way.^  It  is  especially  true  of  mental  unsoundness  that 
the  phenomena  observed  are  most  frequently  of  oO  subtle  and  in- 
tangible a  nature  as  to  be  equivocal  when  taken  in  detail  and  so 
difficult  to  state,  even  when  remembered,  that  they  can  usually  be 
placed  before  the  court  only  in  the  secondary  form  of  an  inference. 
It  follows  that  where  all  the  facts  relating  to  the  insanity  in  ques- 
tion can  properly  be  placed  before  the  jury,  no  ground  for  receiv- 
ing the  inference  of  a  non-expert  witness  is  shown.®  Obviously, 
the  precise  reason  for  admitting  the  inference  being  that  the  con- 
stituting phenomena  cannot  all  be  stated,  it  would  be  unsound 
administration  to  require  that  all  such  appearances  be  enu- 
merated,® or  to  demand  such  a  presentation  of  facts  that  the  tri- 
bunal must,  as  a  matter  of  necessity,  reach  the  same  conclusion 
as  that  arrived  at  by  the  witness.'^'*  Could  the  detail  be  given,  no 
satisfactory  ground  might  exist  for  receiving  the  result  of  the 
mental  operation  itself. 

§  1911.  (Psychological  Inferences;  Objective  mental  Con' 
dition;  Insanity;  Ordinary  Observer  admitted) ;  Clualification  of 
Ability  to  state  Details  of  Phenomena.  — ■  The  inference  must  be  in 
connection  with,  subsequent  to  and  based  upon,  the  facts  observed 
by  the  witness.^  An  important  qualification,  usually  insisted  upon 
by  careful  judicial  administrators,  for  one  who  shall  state  a  helpful 
inference  as  to  insanity,  is  an  ability  to  give  the  salient  details 
observed  by  him.^    This  will  usually  be  required  by  the  presiding 

7.  §  1845.  Thompson,  4  Conn.  203,  209,  10  Am. 

8.  State  t).  Rohn,  (Iowa,  1909)  119  Deo.  119  (1822);  Dower  v.  Church, 
N.  W.  88.  21  W.  Va.  23    (1882). 

9.  Mull  V.  Carr,  5  Ind.  App.  491,  "  The  best  testimony  the  nature  of 
32  N.  E.  591   (1892).  the  case  admits  of,  ought  to  be  ad- 

10.  Chiokering  v.  Brooks,  61  Vt.  duced;  and  on  the  subject  of  insan- 
554,  563,  18  Atl.  144  (1889).  ity,   in   my  judgment,   it  consists   in 

§  1911-1.  American    Bible    Soc.    v.  the    representation   of    facts,    and    of 

Price,    115    111.    623,    5    N.    E.    126  the    impressions    which    they    made." 

(1886).  Grant  v.  Thompson,  4  Conn.  203,  209, 

2.  Yarbrough  v.  State,  105  Ala.  43,  10  Am.  Dec.  119   (1822). 

16    South.     758     (1894);     Grant    v.  See  aUo  %   1895. 
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judge.^     It  naturally  follows,  for  still  stronger  reasons,  that  the 


3.  Alahama.  —  James  v.  State,  52 
So.  840  (1910);  Ragland  v.  State, 
125  Ala.  12,  27  South.  983  (1899); 
Yarbrough  V.  State,  105  Ala.  43,  16 
South.  758  (1894)  ;  Parsons  v.  State, 
81  Ala.  577,  2  South.  854,  60  Am. 
Rep.  193  (1886)  ;  Norris  v.  State,  16 
Ala.  776  (1849). 

Arkansas.  —  Shaeffer  v.  State,  61 
Ark.  241,  32  S.  W.  679   (1895). 

California.  —  In  re  Keegan,  139 
Oal.  123,  72  Pac.  828  (1903);  Hol- 
land V.  Zollner,  102  Cal.  633,  36  Pac. 
930,  37  Pac.  231    (1894). 

Conv/eoticwt.  —  Hayes  v.  Candee, 
52  Atl.  826  (1902);  State  v.  Cross, 
72  Conn.  722,  46  Atl.  148  (1900); 
Turner's  Appeal,  72  Conn.  305,  315, 
44  Atl.  310  (1899);  Kimberly's  Ap- 
peal, 68  Conn.  428,  36  Atl.  847,  57 
Am.  St.  Rep.  101,  37  L.  R.  A.  261 
(1896);  Ryan  v.  Bristol,  63  Conn. 
26,  27  Atl.  309  (1893);  Shanley's 
Appeal,  62  Conn.  325,  25  Atl.  245 
(1892);  Sydleman  v.  Beckwith,  43 
Conn.  9  (1875);  Dunham's  Appeal, 
27  Conn.  192  (1858);  G-rant  v. 
Thompson,  4  Conn.  203,  10  Am.  Dee. 
119   (1822). 

Delaware.  —  Lodge  v.  Lodgq,  2 
Houst.  418    (1862). 

District  of  Columbia.  —  Raub  v. 
Carpenter,  17  App.  Cas.  505  (1901)  ; 
Taylor  v.  U.  S.,  7  App.  Cas.  27 
(1895). 

Florida.  —  Armstrong  v.  State,  30 
Fla.  170,  11  South.  618,  17  L.  R.  A. 
484    (1892). 

Georgia.  —  Herndon  «.  State,  111 
Ga.  178,  36  S.  E.  634  (1900)  ;  Welch 
V.  Stipe,  95  Ga.  762,  22  S.  E.  670 
(1895)  ;  Bowden  v.  Achor,  95  Ga. 
243,  22  S.  E.  254  (1895)  ;  Wright  V. 
State,  91  Ga.  80,  16  S.  E.  259  (1892)  ; 
Choice  V.  State,  31  Ga.  424,  466 
(1860). 

Idaho.  —  State  v.  Hurst,  39  Pac. 
554   (1895). 

Illvnois.  —  Mayville  V.  French,  246 
111.  434,  92  N.  E.  919   (1910);  Snell 

Vol.  Ill  — 162 


V.  Weldon,  239  111.  279,  87  N.  E.  1022 
(1909);  Chicago  Union  Traction  Co. 
V.  Lawrence,  113  111.  App.  269 
(1904)  [judgment  affirmed,  211  III. 
373,  71  N.  E.  1024];  Grand  Lodge 
I.  0.  M.  A.  V.  Wieting,  168  111.  408, 
48  N.  E.  59,  61  Am.  St.  Rep.  123 
(1897);  New  York,  etc.,  R.  Co.  v. 
Luebeck,  157  111.  595,  41  N.  E.  897 
(1895). 

Indiana.  —  Blume  v.  State,  154 
Ind.  343,  56  N.  E.  771  (1900); 
Stumph  V.  Miller,  142  Ind.  442,  41 
N.  E.  812  (1895);  Mull  v.  Carr,  5 
Ind.  App.  491,  32  N.  E.  591  (1892); 
Pennsylvania  Co.  v.  Newmeyer,  129 
Ind.  401,  28  N.  E.  860  (1891);  Fis- 
cus  V.  Turner,  125  Ind.  46,  24  N.  E. 
662  (1890);  Johnson  v.  Culver,  116 
Ind.  278,  19  N.  E.  129  (1888);  Colee 
».  State,  75  Ind.  511  (1881);  State 
V.  Newlin,  69  Ind.  108  (1879)  ;  Ken- 
worthy  V.  Williams,  5  Ind.  375 
(185'4). 

Iowa.  — In  re  Walker's  Will,  128 
N.  W.  386  (1910)  ;  Spiers  v.  Hender- 
shott,  120  N.  W.  1058  (1909)  ;  In  re 
Selleck's  Will,  125  Iowa  678,  101  N. 
W.  453  (1904);  Stutsman  v.  Sharp- 
less,  125  Iowa  335,  101  N.  W.  105 
(1904)  ;  Hertrich  v.  Hertrich,  114 
Iowa  643,  87  N.  W.  689,  89  Am.  St. 
Rep.  389  (1901);  Furlong  v.  Carra- 
her,  102  Iowa  358,  71  N.  W.  210 
(1897);  Kostelecky  v.  Scherhart,  99 
Iowa  120,  68  N.  W.  591  (1896);  In 
re  Goldthorp,  94  Iowa-«36,  62  K  W. 
845,  58  Am.  St.  Rep.  400  (1895)  ;  In 
re  Norman,  72  Iowa  84,  33  N.  W.  374 
( 1887 )  ;  State  v.  Pennyman,  68  Iowa 
216,  26  N.  W.  82  (1885);  Butler  v. 
St.  Louis  L.  Ins.  Co.,  45  Iowa  93 
(1876);  State  v.  Stiekley,  41  Iowa 
232  (1875)  ;  Pelamourges  v.  Clark,  9 
Town  1   (1859). 

Kansas.  —  Zirkle  V.  Leonard,  61 
Kan.  636,  60  Pac.  318  (1900)  ;  State 
V.  Beuerman,  59  Kan.  586,  53  Pac. 
874  (1898);  Moors  v.  Sanford,  2 
Kan.  App.  243,  41  Pac.  1064  (1895)  ; 
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Baughman  if.  Baughman,  32  Kan. 
538,  4  Pac.  1003   (1884). 

KemtwcJcy.  —  Abbott  v.  Com.,  55 
S.  W.  196,  21  Ky.  L.  Rep.  1372 
(1900). 

Louisiana.  —  State  v.  Smith,  106 
La.  33,  30  South.  248  (1901). 

Maryland.  —  Brashears  v.  Orme,  93 
Md.  442,  49  Atl.  620  (1901);  Chase 
V.  Winans,  59  Md.  475  (1882)  ;  Kerby 
V.  Kerby,  57  Md.  345  (1881);  Wil- 
liams V.  Lee,  47  Md.  321  (1877); 
Waters  v.  Waters,  35  Md.  ;531 
(1872). 

Massachusetts.  —  Dickinson  v. 
Barber,  9  Mass.  225,  «  Am.  Dee.  58 
(1812);  Hathorn  v.  King,  8  Mass. 
371,  5  Am.  Dec.  106  (1811);  Buck- 
minster  r.  Perry,  4  Mass.  593  ( 1808 )  ; 
Poole  V.  Richardson,  3  Mass.  330 
(1807). 

Michigan.  —  People  v.  Casey,  124 
Mich.  279,  82  N.  W.  883  (1900); 
Lamb  v.  Lippincott,  115  Mich.  611, 
73  N.  W.  887  (1898);  Sullivan  v. 
Foley,  112  Mich.  1,  70  N.  W.  322 
(1897);  O'Connor  v.  Madison,  98 
Mich.  183,  57  N.  W.  105  (1893); 
White  V.  Bailey,  10  Mich.  155  (1862). 

Minnesota.  —  Woodcock  v.  John- 
son, 36  Minn.  217,  30  N.  W.  894 
(1886)  ;  Pinney's  Will,  27  Minn.  280, 
6  N.  W.  791,  7  N.  W.  144   (1880). 

Mississippi.  —  Sheehan  v.  Kearney, 
21  South.  41,  35  L.  R.  A.  102  (1896)  ; 
Wood  V.  State,  58  Miss.  741    (1881). 

Missowri:  —  State  v.  Bronstine, 
147  Mo.  520,  49  S.  W.  512  (1899); 
Sharp  V.  Kansas  City  Cable  R.  Co., 
114  Mo.  94,  20  S.  W.  93  (1893); 
State  V.  Williamson,  106  Mo.  162, 
17  S.  W.  172  (1891)  ;  Turner  r.  Kan- 
sas City,  etc.,  R.  Co.,  23  Mo.  App.  12 
(1886);  State  v.  Erb,  74  Mo.  199 
(1881);  Crowe  i\  Peters,  63  Mo.  429 
(1876)  ;  State  v.  Kling«r,  46  Mo.  224 
(1870);  Baldwin  v.  State,  12  Mo. 
223    (1848). 

Nebraska.  —  Clark  v.  Irwin,  63 
Neb.    539,    88    N.    W.    783    (1902); 


Snider  v.  State,  56  Neb.  309,  76  N. 
W.  574  (1898);  Lamb  ['.  Lynch,  56 
Neb.  135,  76  N.  W.  428  (1898); 
Hoover  v.  State,  48  Neb.  184,  66  N. 
W.  1117  (1896);  Hay  v.  Miller,  48 
Neb.  156,  66  N.  W.  1115  (1896); 
Pflueger  v.  State,  46  Neb.  493,  64  N. 
W.  1094  (1895);  Polin  v.  State,  14 
Neb.  540,  16  N.  W.  898  (1883); 
Schlencker  r.  State,  9  Neb.  241,  1  N. 
W.  857   (1879). 

Nevada.  —  State  v.  L€wis,  20  Nev. 
333,  22  Pac.  241   (1889). 

New  Jersey.  —  Hyer  v.  Little,  20 
N.  J.  Eq.  443    (1870). 

New  York.  —  People  ;;.  O'Donnell, 
51  N.  Y.  App.  Div.  115,  64  N.  Y. 
Suppl.  256,  15  N.  Y.  Cr.  40  (1900)  ; 
Paine  v.  Aldrich,  133  N.  Y.  544,  30 
N.  E.  725  (1892)  [affirming  14  N.  Y. 
Suppl.  538  (1891)];  De  Witt  v. 
Barly,  17  N.  Y.  340  (1858)  ;  De  Witt 
V.  Barley,  13  Barb.  550  (1851);  Cul- 
ver r.  Haslam,  7  Barb.  314  (1849). 

North  Carolina.  —  State  r.  Potts, 
100  N.  C.  457,  6  S.  E.  657  (1888); 
McLeary  v.  Morment,  84  N.  C.  235 
(1881). 

Ohio.  —  Kettemann  r.  Metzger,  23 
Ohio  Cir.  Ct.  61  (1901);  Roush  v. 
Wensel,  15  Ohio  Cir.  Ct.  133,  8  Ohio 
Cir.  Dec.  141  (1897);  Lore  r.  Tru- 
man, 1  Ohio  Dec.  (Reprint)  510,  10 
West.  L.  J.  250  (1852);  Clark  v. 
State,  12  Ohio  483,  40  Am.  Dec.  481 
(1843). 

Oregon.  —  State  r.  Fiester,  32  Oreg. 
254,  50  Pac.  561   (1897). 

Pennsylvania. — Com.  r.  Gearhardt, 
205  Pa.  St.  387,  54  Atl.  1029  (1903)  ; 
Hepler  v.  Hosack,  197  Pa.  St.  631,  47 
Atl.  847  (1901);  Com.  r.  Cressinger, 
193  Pa.  St.  326,  44  Atl.  433  (1899)  ; 
Good  V.  Good,  1  Mona.  718  (1888); 
Easton  First  Nat.  Bank  r.  Wirebaeh, 
106  Pa.  St.  37  (1884)  ;  Com.  r.  Pan- 
nel,  9  Lane.  Bar  82  (1877)  ;  Pidcock 
r.  Potter,  68  Pa.  St.  342.  8  Am.  Rep. 
181  (1871)  ;  Titlow  r.  Titlow,  54  Pa. 
St.   216,    93   Am.    Dee.   691    (1867); 
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or  for  failing  to  give   due  weight,   in   any   proper   respect,    to 


Bricker   v.   Lightner,  40  Pa.   St.   199 
(18G1). 

South  Carolina.  —  Scarborough  v. 
Baskin,  65  S.  C.  558,  44  S.  E.  63 
(1902);  Price  v.  Richmond,  etc.,  R. 
Co.,  38  S.  C.  199,  17  S.  E.  732  (1892). 

South  Dakota.  —  State  v.  Leehman, 
2  S.  D.  171,  49  N.  W.  3  (1891). 

Tennessee.  —  Gibson  v.  Gibson,  9 
Yerg.  329  (1836). 

Texas.  —  Missouri,  etc.,  R.  Co.  v. 
Brantley,  26  Tex.  Civ.  App.  11,  62  S. 
W.  94  (1901);  Williams  v.  State, 
(Cr.  App.  1899)  53  S.  W.  859;  Hurst 
V.  State,  (Cr.  App.  1897)  40  S.  W. 
264;  Williams  v.  State,  37  Tex.  Cr. 
348,  39  S.  W.  687  (1897);  Ellis  v. 
State,  33  Tex.  Cr.  86,  24  S.  W.  894 
(1894)  ;  Cockrill  t;.  Cox,  65  Tex.  669 
(1886);  Haney  v.  Clark,  65  Tex.  93 
(1885). 

Utah.  —  Ewing  v.  Van  Alstine,  26 
Utah  193,  72  Pac.  942  (1903)  ;  In  re 
Christensen,  17  Utah  412,  53  Pac. 
1003,  70  Am.  St.  Rep.  794,  41  h.  R. 
A.  504   (1898). 

Vermont.  —  Sargent  v.  Burton,  74 
Vt.  24,  52  Atl.  72  (1901)  (conversa- 
tion) ;  In  re  McCabe,  70  Vt.  155,  40 
Atl.  52  (1897);  Foster  v.  Dickerson, 
64  Vt.  233,  24  Atl.  253  (1891); 
Chickering  v.  Brooks,  61  Vt.  554,  563, 
18  Atl.  144  (1889)  ;  State  v.  Hayden, 
51  Vt.  296  (1878)  ;  Hathaway  v.  Na- 
tional L.  Ins.  Co.,  48  Vt.  335,  350 
(1875)  ;  Cavendish  v.  Troy,  41  Vt.  99 
(1868);  Cram  v.  Cram,  33  Vt.  15 
(1860);  Morse  v.  Crawford,  17  Vt. 
499,  44  Am.  Dee.  349  ( 1845 )  ;  Lester 
V.  Pittsford,  7  Vt.  158   (1835). 

Virginia.  —  Fishburne  v.  Furguson, 
84  Va.  87,  4  S.  E.  575   (1887). 

Washington.  —  Higgins  v.  Nethery, 
30  Wash.  239,  70  Pac.  489   (1902). 

West  Virginia.  —  State  v.  Maier, 
36  W.  Va.  757,  15  S.  E.  991    (1892). 

Wisconsin.  —  Oawford  v.  Chris- 
tian, 102  Wis.  51,  78  N.  W.  406 
(1899)  ;  Boorman  v.  Northwestern- 
Mut.  Relief  Assoc,   90  Wis.   144,  62 


N.  W.  924  (1895);  Burnham  v. 
Mitchell,  34  Wis.  117    (1874). 

United  States.  —  Queenan  v.  Okla- 
homa, 190  U.  S.  348,  23  S.  Ct.  762, 
47  L.  ed.  1175  (1902)  [affirmmg  11 
Okla.  261,  71  Pac.  218  (1901)];  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Lathrop, 
111  U.  S.  612,  4  S.  Ct.  533,  28  L.  ed. 
536  (1883)  ;  Kilgore  v.  Cross,  1  Fed. 
578,  1  McCrary  144   (1880). 

Even  a  mother  cannot  testify  as  to 
the  insanity  of  a  deceased  daughter 
with  whom  she  has  resided  for  years, 
without  stating  distinct  facts  or  that 
her  opinion  is  based  upon  such  facts. 
Welch  V.  Stipe,  95  Ga.  762,  22  S.  E. 
670   (1895). 

Nonexpert  opinion  of  mental  un- 
soundness must  be  based  strictly  on 
facts  and  circumstances  first  detailed 
by  the  witness.  Snell  v.  Weldon,  239 
111.  279,  87  N.  E.  1022   (1909). 

Descriptive  power  adequately  to 
portray  what  he  has  seen  is  not  re- 
quired of  the  witness.  Prentis  v. 
Bates,   93  Mich.  234,  53  N.  W.   153, 

17  L.  R.  A.  494   (1892). 

"An  opinion  is  not  admitted  until 
the  basis  of  the  opinion  is  shown." 
Chickering  v.  Brooks,  61  Vt.  554,  563, 

18  Atl.  144   (1889). 

A  comprehensive  requirement.  —  So 
vitally  important  to  any  just  esti- 
mate as  to  the  true  probative  value 
of  an  inference  as  to  insanity  is  the 
basis  of  fact  upon  which  it  rests,  that 
considerable  minuteness  has  been,  at 
times,  deemed  necessary.  Thus,  it 
has  been  required  that  the  witnesses 
should  state  "  all  the  facts  as  fo  the 
conduct,  appearance,  health  and  con- 
versation of  the  deceased,  upon  which 
they  based  their  opinions."  Butler 
V.  St.  Louis  L.  Ins.  Co.,  45  Iowa  93, 
97   (1876). 

Transaction  of  business.  —  No  ad- 
ministrative requirement  is  imposed 
to  the  effect  that  the  person  in  ques- 
tion must  have  been  observed  while 
engaged   in   the  transaction  of  busi- 
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the  inference  of  insanity.*  The  application  of  the  rule  is,  how- 
ever, by  no  means  invariable,^  the  desire  to  expedite  trials  ®  having 
been  deemed  to  warrant  the  assumption,  under  certain  circum- 
stances, that  one  shown  to  have  had  opportunities  for  observation 
properly  utilized  them.'  Should  the  witness  be  able  to  give  only 
so  meagre  a  list  of  facts  as  fails,  in  the  opinion  of  the  presiding 
judge,"    to   make    his    inference    of    rational    assistance    to    the 


ness.     Ring  v.  Lawless,  190  111.  520, 
60  X.  E.  881  (1901). 

4.  State  V.  Rumble,  81  Kan.  16, 
105  Pac.  1   (1909). 

5.  Caddell  v.  State,  129  Ala.  57,  30 
South.  76  (1900). 

6.  §§  544  et  seq. 

7.  Alabama.  —  Murphree  v.  Senn, 
107  Ala.  424,  18  South.  264  (1894) 
( intimate  acquaintance ) . 

Illinois.  —  Neely  v.  Shephard,  190 
111.  637,  60  N.  E.  922  (1901)  (inti- 
mate friend). 

Iowa.  —  State  v.  Winter,  72  Iowa 
627,  34  N.  W.  475    (1887). 

Keniucky.  —  Cotrell  v.  Com.,  17  S. 
W.  149,  13  Ky.  L.  Rep.  305  (1891). 

Nevada.  —  State  v.  Lewis,  20  Nev. 
333,  22  Pac.  241   (1889). 

Alabama.  —  Apparently  a  witness 
in  Alabama  has  been  permitted  to 
testify  as  to  an  inference  regarding 
insanity  although  unable  to  state  any 
facts  of  observation  upon  which  he 
bases  it.  Stubbs  v.  Houston,  33  Ala. 
555  (1859).  But  see  the  later  ease 
of  Burney  r.  Torrey,  100  Ala.  157, 
173,  14  South.  685,  46  Am.  St.  Rep. 
33  (1893).  Here  the  opposite  opin- 
ion is  expressed,  the  judge  remark- 
ing: "In  our  judgment  the  ends  of 
justice  require  in  all  eases  where  the 
opinion  of  a  non-expert  is  admissible 
to  show  unsoundness  of  mind,  that 
the  facts  upon  which  it  is  predicated 
should  be  stated."  Burney  v.  Tor- 
rey, 100  Ala.  157,  173,  14  South.  685, 
46  Am.  St.  Rep.  33    (1893). 

8.  Arkansas.  —  Shaeffer  v.  State,  61 
Ark.  241,  32  S.  W.  679    (1895). 

California.  —  Carpenter's  Estate,  94 
Cal.  406,  416,  29  Pac.  1101   (1892); 


People  V.  Fine,  77  Cal.  147,  19  Pac. 
269   (1888). 

Illinois.  —  Collins  v.  People,  194 
111.  506,  62  N.  E.  902  (1902)  ;  Grand 
Lodge  I.  0.  M.  A.  v.  Wieting,  168 
111.  408,  48  N.  E.  59,  61  Am.  St.  Rep. 
123   (1897). 

Indiana.  —  Johnson  v.  Culver,  116 
Ind.  278,  289,  19  N.  E.  129  (1888). 

Iowa.  —  Matter  of  Hull,  117  Iowa 
738,  89  N.  W.  979  (1902);  Denning 
V.  Butcher,  91  Iowa  425,  59  N.  W.  69 
(1894). 

Kentucky.  —  Hite  v.  Com.,  20  S. 
W.  217,  14  Ky.  L.  Rep.  308    (1892). 

Maryland.  —  Jones  v.  Collins,  94 
Md.  403,  51  Atl.  398   (1902). 

Michigan.  —  O'Connor  r.  Madison, 
98  Mich.  183,  57  N.  W.  105    (1893). 

New  Hampshire.  —  Patten  v.  Cilley, 
67  N.  H.  520,  42  Atl.  47    (1893.) 

Oregon. —  State  r.  Hansen,  25  Oreg. 
391,  35  Pac.  976,  36  Pac.  296  (1894). 

Pennsylvania.  —  Com.  v.  Buccieri, 
153  Pa.  St.  535,  26  Atl.  228   (1893). 

Texas.  —  McLeod  r.  State,  31  Tex. 
Cr.  331,  20  S.  W.  749    (1892). 

^yisconsin. — Crawford  r.  Christian, 
102  Wis.  51,  78  N.  W.  406   (1899). 

"  Since  it  requires  the  drawing  of 
a  definite  line  between  things  which 
are  separated  only  by  degrees  of  dif- 
ference, the  rule  is  and  must  remain 
more  or  less  indefinite."  Carpenter's 
Estate,  94  Cal.  406,  416,  29  Pac.  1101 
(1892),  per  Temple,  C. 

"  It  is  not  necessary  that  the  ac- 
quaintance of  witnesses  with  the  per- 
son whose  mental  condition  is  in 
question  should  be  extensive  or  inti- 
mate; it  is  enough  if  the  acquaint- 
ance is   such  as   to   enable  the  wit- 
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jury,^  it  will  be  rejected; '"  or,  if  received,  be  accorded  but  little 
weight.^^     Should  no  basis  of  constituting  facts  be  submitted,  the 


nesses  to  form  some  opinion.  The 
value  of  the  opinion  will,  of  course, 
depend  upon  the  facts  on  which  It 
rests."  Johnson  v.  Culver,  116  Ind. 
278,  289,  19  N.  E.  129   (1888). 

Refusal  of  a  person  to  make  a  sec- 
ond loan,  although  he  has  been  repaid 
the  first,  on  the  ground  that  the  pro- 
posed lender  was  without  a,  dollar  in 
the  world,  although  in  fact  wealthy, 
is  not  an  inadequate  basis  for  an  in- 
ference of  insanity.  Baltimore  Safe- 
Deposit,  etc.,  Co.  V.  Berry,  93  Md. 
560,  49  Atl.  401    (1901). 

9.  Alabama.  —  Burney  v.  Torrey, 
100  Ala.  157,  14  South.  685,  46  Am. 
St.  Kep.  33   (1893). 

District  of  Columbia.  —  Horton  v. 
U.  S.,  15  App.  Cas.  310   (1899). 

Indiana. — Wiseman  v.  Gouldsberry, 
(App.  1910)   91  N.  E.  616. 

Iowa.  —  Alvord  v.  Alvord,  109 
Iowa  113,  115,  80  N.  W.  306  (1899)  ; 
In  re  Goldthorp,  94  Iowa  336,  62  N. 
W.  845,  58  Am.  St.  Rep.  400  (1895)  ; 
Denning  -v.  Butcher,  91  Iowa  425,  59 
N.  W.  69   (1894). 

Maryland.  —  Brashears  v.  Orme,  93 
Md.  442,  49  Atl.  620  (1901). 

Michigan.  —  Lamb  v.  Lippincott, 
115  Mich.  611,  73  N.  W.  887  (1898)  ; 
People  V.  Borgetto,  99  Mich.  336,  58 
N.  W.  328  (1894)  ;  O'Connor  v.  Madi- 
son, 98  Mich.  183,  57  N.  W.  105 
(1893). 

10.  Alabama.  —  Dominick  v.  Ran- 
dolph, 124  Ala.  557,  27  South.  481 
(1899). 

ArJcansas.  —  Shaeffer  v.  State,  61 
Ark.  241,  32  S.  W.  679   (1895). 

Connecticut.  —  Driscoll  v.  Ansonia, 
73  Conn.  743,  47  Atl.  718   (1900). 

Delaware.  —  Pritchard  v.  Hender- 
son, 3  Pennew.  128,  50  Atl.  217 
(1901). 

District  of  Columbia.  —  Raub  t;. 
Carpenter,  17  App.  Cas.  505  (1901)  ; 
Taylor  v.  U.  S.,  7  App.  Cas.  27 
(1895). 


Georgia.  —  Ryder  v.  State,  100  Ga. 
528,  28  S.  E.  246,  62  Am.  St.  Rep. 
334,  38  L.  R.  A.  721   (1897). 

Illinois.  —  Grand  Lodge  I.  0.  M.  A. 
V.  Wieting,  168  111.  408,  48  N.  E.  59, 
61  Am.  St.  Rep.  123  (1897). 

Iowa.  —  State  v.  Neubauer,  124  N. 
W.  312,  316  (1910)  ;  Hawley  v.  Grif- 
fin, 82  N.  W.  905  ( 1900)  ;  Denning 
V.  Butcher,  91  Iowa  425,  59  N.  W. 
69   (1894). 

Louisiana.  —  State  v.  Coleman,  27 
La.  Ann.  691   (1875). 

Maryland. — Baltimore  Safe-Deposit, 
etc.,  Co.  V.  Berry,  93  Md.  560,  49  Atl. 
401  (1901);  Stewart  v.  Redditt,  3 
Md.  67   (1852). 

Michigan.  —  Page  v.  Beach,  95  N. 
W.  981   (1903). 

North  Dakota.  —  State  v.  Barry, 
11  N.  D.  428,  92  N.  W.  809 
(1902). 

Pennsylvania.  —  Com.  v.  Wireback, 
190  Pa.  St.  138,  42  Atl.  542,  70  Am. 
St.  Rep.  625  (1899)  (where  the  in- 
ference was  insanity  from  rational 
acts)  ;  Com.  v.  Buccieri,  153  Pa.  St. 
535,  26  Atl.  228  (1893);  Easton 
First  Nat.  Bank  v.  Wireback,  106  Pa. 
St.  37   (1884). 

South  Dakota.  —  Apland  v.  Pott, 
16  S.  D.  185,  92  N.  W.  19   (1902). 

Texas.  —  Merritt  v.  State,  39  Tex. 
Cr.  70,  45  S.  W.  21  (1898)  ;  Hickman 
V.  State,  38  Tex.  190   (1873). 

United  States.  —  Queenan  v.  Okla- 
homa, 190  U.  S.  548,  23  S.  Ct.  762, 
47  L.  ed.  1175  (1902). 

Close  relationship  does  not,  of  ne- 
cessity, suffice  to  admit  the  inference. 
Welch  V.  Stipe,  95  Ga.  762,  22  S.  E. 
670   (1895)    (mother). 

11.  Kinne  v.  Kinne,  9  Conn.  102, 
21  Am.  Deo.  732  (1831)  ;  Eldridge  v. 
Wilson,  4  Ky.  L.  Rep.  982  (1883); 
Jones  V.  Perkins,  5  B.  Mon.  (Ky.) 
222  (1844);  Turner  v.  Cheesman,  15 
N.  J.  Eq.  243  (1857);  Farnsworth  v. 
NofiFsinger,  46  W.  Va.  410,  33  S.  E. 
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administrative  propriety  of  the  ruling  is  even  clearer.^-  The  same 
result  will  follow  in  any  case  where  a  rationally  dependable  ground 
of  fact  is  not  clearly  stated/®  as  where  the  witness  is  testifying  to 
a  conclusion  not  adequately  based  upon  what  has  been  seen.** 

Physical  debility.  —  Bodily  debility  is  not  a  criterion  of  mental 
capacity.**  So  physical  change,  grief,  and  subdued  spirits  may 
exist  consistently  with  an  unimpaired  intellect.*® 

^yeight  of  inference.  —  It  has  been  said  that,  except  so  far  as 
corroborated  by  other  proof  of  insanity,  the  inference  of  an  ordi- 
nary observer  is  of  no  probative  force.* '^  This  may  be  doubted. 
The  evidence  is  admissible,  though  its  weight,  in  view  of  the 
normal  assumption  or  presumption  of  sanity,**  may  be  but  slight.** 
Should  the  witness  appear  to  be  interested  in  the  result,  a  cor- 
responding discount  in  probative  quality  may  well  be  made.^" 

Witnesses  as  to  constituting  facts.  —  No  requirement  is  made 
that  those  who  are  asked  to  state  the  existence  of  constituting 
facts,  i.  e.,  of  those  which  are  to  constitute  the  basis  of  an  in- 
ference as  to  insanity,  should  also  be  able  to  state  a  preliminary 
list  of  the  facts  upon  which  they  have  relied  in  reaching  their 
several  conclusions.^*  Administration  adopts  this  practice  only 
in  case  of  observers  who  reason  directly  as  to  the  existence  of 
mental  unsoundness. 

§  1911a.  (Psychological  Inferences;  Objective  mental  Con- 
dition; Insanity;  Ordinary  Observer  admitted;  Qualification  of 
Ability  to  state  Details  of  Phenomena);  Statements.  —  Part  of 
the  basis  for  the  inference  of  the  ordinary  observer  as  to  insanity 

246    (1899);    Jarrett  v.    Jarrett,    11  15.  Speer  i.  Speer,  (Iowa  1909)  123 

W.  Va.  584  (1877).  N.   W.    176;    Baltimore   Safe-Deposit, 

12.  Stokes  V.  Miller,  10  Wkly.  Notes  etc.,  Co.  r.  Berry,  93  Md.  560,  49  Atl. 
Cas.   (Pa.)  241   (1881).  401   (1901). 

13.  In  re  Coburn,  11  Cal.  App.  604,  16.  Baltimore  Safe-Deposit,  etc., 
105  Pac.  924  ( 1909 )  ;  State  v.  Rob-  Co.  v.  Berry,  93  Md.  560,  49  Atl.  401 
bins,   109   Iowa  650,   80  N.   W.   1061  (1901). 

(1899)  ;  State  v.  Peel,  23  Mont.  358,  17.  Hunt  r.  Hunt,  3  B.  Mon.  (Ky.) 

50   Pac.    109,    75    Am.    St.   Rep.   529  575    (1838);   Lowe   r.   Williamson,  2 

(1899).                 ,  N.  J.  Eq.  82    (1838). 

The   opinion   itself   has   no   weight  18.  §   1922. 

other    than    that    which    the    reason  19.  Kettemann  v.  Metzger,  23  Ohio 

brings  to  its  support.     In  re  Coburn,  Cir.  Ct.  61   (1901). 

11     Cal.    App.     604,     105     Pac.     924  20.  Wallace    v.    Harris,    32    Mich. 

(1909).  380  (1875). 

14.  Spiers  ('.  Hendershott,  (Iowa,  21.  People  r.  Ellsworth,  127  Cal. 
1909)  120  N.  W.  1058.  595,  60  Pac.  161   (1900). 
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may  properly  be  the  statements  of  the  person  in  question,  viewed 
in  their  independently  relevant  ^  capacity.  No  administrative 
objection  exists  to  their  reception.^  So  long  as  the  declaration  is 
not  too  remote  to  be  relevant,  it  may  still  be  available  after  a 
considerable  interval.^  A  proponent  of  the  evidence  himself  may 
insist  upon  offering  such  details  in  corroboration  of  the  credibility 
of  the  inference  which  he  submits.*  No  difference,  in  this  respect, 
is  made  as  between  an  ordinary  observer  and  one  possessed  of 
special  knowledge.^  It  is  scarcely  necessary  to  observe  that  the 
time  at  which  a  statement  or  other  constituting  fact  took  place 
should  have  been  so  near  as  to  be  relevant.® 

Hearsay  statements  of  others  or  previous  knowledge  of  the  in- 
dividual in  question  are  not  to  be  regarded,  in  this  connection,  as 
a  dependable  foundation  for  an  inference  as  to  insanity.''  It  is 
involved  in  the  administrative  reasoning  under  which  the  second- 
ary evidence  of  inference  is  received  that  the  observer  is  not  called 
upon  to  state  all  that  was  said.* 

§  1912.  (Psychological  Inferences;  Objective  mental  Con- 
dition; Insanity;  Ordinary  Observer  admitted);  Qualification  of 
suitable  Opportunities  for  Observation.  —  A  marked  administrative 
advantage  in  requiring  a  preliminary  detail  of  constituting  facts 
from  one  who  is  seeking,  as  an  ordinary  observer,  to  state  his 

§  1911a-l.  §  2638.  359,  50  S.  W.  384    (1859)    (number 

2.  California. —  People  v.  Shattuck,      of  years). 

109  Cal.  673,  42  Pac.  315    (1895).  4.  McLeary  v.  Norment,   84  N.   C. 

Iowa.  —  Spiers  ■«.  Hendershott,  120  235    (1881)    (conversations). 

N.  W.  1058  (1909)    (conversation).  6.  Hawley  v.  Griffin,    (Iowa,  1900) 

Maryland.—  Grill  v.  O'Dell,  77  Atl.  82  N.  W.  905. 

984    (1910)    (got  wild).  6.  Hawley  v.  Griffin,   (Iowa,  1900) 

New   York.  —  People   v.   Nino,   149  82  N.  W.  905. 

N.  Y.  317,  43  N.  E.  853  (1896).  7.  Caswell  v.  State,  5  Ga.  App.  483, 

Texas.  — Burt  v.  State,  38  Tex.  Cr.  63   S.  E.  566    (1909)  ;   State  v.  Peel, 

397,  40  S.  W.  1000,  43  S.  W.  344,  39  23  Mont.  358,  50  Pac.  169,  75  Am.  St. 

L.  E.  A.  330  (1897).  Rep.  529    (1899). 

Testimony  that  a  testator  was  weak  Physicians.  — •  The   inference   must 

and    decrepit,    that    his   conversation  be  based  upon  observation.     That  of 

was  "  rambling "  and  a  "  conglomera-  the   most  intimate  associate   will   be 

tion  of  his  continual  business  "  is  not  rejected  if  made  in  reliance  upon  the 

opinion   evidence    but    facts   open    to  statements  of  physicians.     Turner  v. 

personal  observation.    In  re  Walker's  American   Security   &   Trust   Co.,   29 

Will,      (Iowa,     1910)      128     N.     W.  App.  D.  C.  460   (1907). 

386.  8.  Mosley  v.  Fears,   (Ga.  1910)   68 

3.  Merritt   v.    State,    40    Tex.    Cr.  S.  E.  804. 
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inference  regarding  the  insanity  of  a  given  person  is  that  it  enables 
the  presiding  judge  to  know  as  to  the  facilities  and  powers  for 
observation  of  the  observing  witness.*  The  general  bearings  of 
this  fact  are  elsewhere  considered.^  The  proponent  of  an  in- 
ference must,  in  this  connection,  affirmatively  show  to  the  court 
that  the  inferring  witness  has  had  sufficient  opportunities  for 
observation  to  make  his  inference  helpful  to  the  jury.^  Should 
these  be  lacking,  the  evidence  is  incompetent  *  and  will,  as  a  rule, 
be  excluded.''     In  other  words,  unless  suitable  opportunities  for 


§  1912-1.  Prentis  v.  Bates,  93  Mich. 
234,  53  N.  W.  153,  17  L.  R.  A.  494 
(1892);  Connecticut  Mut.  L.  Ins. 
Co.  V.  Lathrop,  111  U.  S.  612,  621,  4 
S.  Ct.  533,  28  L.  ed.  536  (1884). 

2.  §  1813. 

3.  Illinois.  —  Grand  Lodge  I.  0. 
M.  A.  V.  Wieting,  168  111.  408, 
48  N.  E.  59,  61  Am.  St.  E«p.  123 
(1897). 

Kentucky.  —  Brown  v.  Com.,  14 
Bush  398   (1878). 

Michigan.  —  O'Connor  v.  Madison, 
98  Mich.  183,  187,  57  N.  W.  105 
(1893). 

New  Hampshire.  —  Carpenter  v. 
Hatch,  64  N.  H.  573,  15  Atl.  219 
(1888). 

Tennessee.  —  Atkins  v.  State,  105 
S.  W.  353,  13  L.  R.  A.  (N.  S.)  1031 
(1907). 

Texas.  —  McLeod  v.  State,  31  Tex. 
Cr.  331,20  S.W.  749  (1892);  Thomas 
V.  State,  40  Tex.  60  (1874). 

"  The  jury,  being  informed  as  to 
the  witness'  opportunities  to  know 
all  the  circumstances,  and  of  the  rea- 
sons upon  which  he  rests  his  state- 
ment as  to  the  ultimate  general  fact 
of  sanity  or  insanity,  are  able  to  test 
the  accuracy  or  soundness  of  the  opin- 
ion expressed,  and  thus,  by  using  the 
ordinary  means  for  the  ascertainment 
of  truth,  reach  the  ends  of  substan- 
tial justice."  Connecticut  Mut.  L. 
Ins.  Co.  V.  Lathrop,  111  U.  S.  612, 
621,  4  S.  Ct.  533,  28  L.  ed.  536 
(1884). 

4.  Carlisle  v.  Atchley,   (Ala.  1910) 


51  So.  798;  Braham  v.  State,  (Ala. 
1905)  38  So.  919;  Sutherland  v.  Han- 
kins,  56  Ind.  343  (1877);  Grill  v. 
O'Dell,  (Md.  1910)  77  Atl.  984;  Buys 
V.  Buys,  99  Mich.  354,  58  N.  W.  331 
(1894). 

The  inference  must  be  founded  en- 
tirely upon  the  observation  of  the 
witness.  Appleby  v.  Brock,  76  Mo. 
314   (1882). 

5.  Alabama. —  Yarborough  v.  State, 
105  Ala.  43,  16  South.  758   (1894). 

Arkansas.  —  Shaeflfer  v.  State,  61 
Ark.  241,  32  S.  W.  679   (1895). 

Connecticut.  —  Kimberly's  Appeal, 
68  Conn.  428,  36  Atl.  847,  57  Am.  St. 
Rep.  101,  37  L.  R.  A.  261  (1896); 
Shanley's  Appeal,  62  Conn.  325,  25 
Atl.  245   (1892). 

Florida. —  Armstrong  i;.  Florida,  30 
Fla.  170,  201,  11  South.  618,  17  L. 
R.  A.  484  (1892). 

Idaho.  —  State  v.  Shuff,  72  Pao. 
664   (1903). 

Illinois.  —  Grand  Lodge  I.  O.  M. 
A.  V.  Wieling,  168  111.  408,  48  N.  E. 
59,  61  Am.  St.  Rep.  123   (1897). 

Indiana.  —  Stumph  v.  Miller,  142 
Ind.  442,  41  N.  E.  812  (1895)  ;  Mull 
V.  Carr,  5  Ind.  App.  491,  32  N.  E. 
591    (1892). 

Kansas. —  Moors  v.  Sanford,  2  Kan. 
App.  243,  41  Pao.  1064  (1895); 
Baughman  v.  Baughman,  32  Kan. 
538,  4  Pac.   1003   (1884). 

Michigan.  —  O'Connor  V.  Madison, 
98  Mich.  183,  57  K  W.  105  (1893). 

Nebraska.  —  Schlencker  v.  State,  9 
Nebr.  241,  1  N.  W.  857   (1879). 
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observation  are  shown,  the  evidence  of  an  inference  as  to  insanity 
will  be  rejected.*  A  judgment,  for  example,  based  on  hearsay  is 
inadmissible.^  "  So  different  are  the  forms  and  habits  of  observa- 
tion in  different  persons,"  *  that  it  is  difficult  to  generalize  with 
regard  to  an  administrative  rule  as  to  what  shall  furnish  ground 
for  admitting  the  inference.  What  shall  be  deemed  to  constitute 
a  sufficient  opportunity  for  observation  is,  however,  stated  by  the 
supreme  court  of  Indiana :  "  It  is  .  .  .  agreed  by  the  au- 
thorities that  if  the  witness  shows  an  acquaintance  with  the  ac- 
cused, that  he  has  had  conversations  with  him,  or  that  he  has  had 
business  dealings  or  social  intercourse  with  him,  he  may,  having 
stated  the  facts,  express  an  opinion."  *  Necessarily,  the  matter  is 
mainly  one  of  administration.^" 

Cross-examination.  —  In  the  absence  of  statute,  it  would  seem 
to  be  entirely  within  the  administrative  power  of  the  judge  presid- 


Texas. —  Williams  v.  State,  37  Tex. 
Cr.  348,  39  S.  W.  687  (1897);  Mc- 
Leod  V.  State,  31  Tex.  Cr.  331,  20  S. 
W.  749   (1892). 

Vermont.  —  Chickering  v.  Brooks, 
61  Vt.  554,  18  Atl.  144   (1889). 

Merely  observing  on  the  street  is 
not  sufficient.  Shaeffer  v.  State,  61 
Ark.  241,  32  S.  W.  679  (1895). 

A  trial  judge  who  observes  a,  pris- 
oner and  thinks  his  eyes  are  not  simi- 
lar in  appearance  to  those  of  insane 
persons  is  not  a  competent  witness. 
McLeod  V.  State,  31  Tex.  Cr.  331,  20 
S.  W.  749    (1892). 

6.  Denning  v.  Butcher,  91  Iowa 
425,  59  N.  W.  69  (1894);  Hurst  v. 
Chicago,  etc.,  R.  Co.,  49  Iowa  76 
(1878). 

See  also  Young  v.  State,  (Tex.  Cr. 
App.  1907)  102  S.  W.  1144;  Burton 
V.  State,  (Tex.  Cr.  App.  1907)  101 
S.  W.  226. 

Bystanders.  —  It  is  not  competent 
for  the  state  to  call  nonexpert  wit- 
nesses from  the  bystanders  to  express 
their  judgment,  founded  alone  on 
observations  made  during  the  trial  of 
accused  on  the  issue  of  his  sanity. 
State  V.  Von  Kutzleben,  (Iowa  1907) 
113  N.  W.  484. 


7.  Navasota  First  Nat.  Bank  v.  Mc- 
Ginty,  29  Tex.  Civ.  App.  539,  69  S. 
W.  495   (1902). 

8.  Choice  v.  State,  31  6a.  424 
(1860);  Parkhurst  v.  Hosford,  21 
Fed.  827   (1884). 

9.  Goodwin  v.  State,  96  Ind.  550, 
558  (1884)  [citing  Stubbs  v.  Hous- 
ton, 33  Ala.  555  (1859);  Powell  v. 
State,  25  Ala.  21  (1854);  Colee  v. 
State,  75  Ind.  511  (1881);  Leach  v. 
Prebster,39  Ind.  492  (1872)  ;  State  v. 
Felter,  25  Iowa  67  (1868)  ;  Schlencker 
V.  State,  9  Nebr.  241,  1  N.  W.  857 
(1879);  People  v.  Wreden,  12  Re- 
porter 682   (1881)]. 

The  number  of  occasions  on  which 
the  faculties  of  observation  were  ex- 
ercised aflfects  merely  the  matter  of 
weight.  Hopkins  v.  Wampler,  108 
Va.  705,  62  S.  E.  926   (1908). 

10.  Beaubien  v.  Cicotte,  12  Mich. 
459    (1864). 

"  It  is  difficult  to  lay  down  any  ex- 
act rule  in  respect  to  the  amount  of 
knowledge  a  witness  must  possess; 
and  the  determination  of  this  matter 
rests  largely  in  the  discretion  of  the 
trial  judge."  Montana  R.  Co.  v.  War- 
ren, 137  U.  S.  348,  353,  11  S.  Ct.  96, 
34  L.  ed.  681    (1890). 


§§  1913,  1914    Ibtfeceience  ;  Oedinaey  Obseevee.  2586 

ing  at  the  trial  to  permit  cross-examination  upon  voir  dire^'^  i.  e., 
before  permitting  the  witness  to  testify  in  chief. 

§  1913.  (Psychological  Inferences;  Objective  mental  Con- 
dition;  Insanity;  Ordinary  Observer  admitted);  ftualification  of 
Ability  to  coordinate  Phenomena.  —  Among  qualifications  for  the 
giving  of  a  reasonable  inference  with  regard  to  insanity,  that  of 
primary  importance,  to  which  any  others  are  valuable  but  as 
guides,  is  a  power  of  mental  coordination.  It  is  largely  for  the 
purpose  of  testing  this  that  the  preliminary  statement  of  details  is 
itself  required.  In  connection  with  such  a  power  of  arrangement 
into  a  complete  and  intelligent  mental  result,  not  only  is  the 
"  personal  equasion "  of  the  witness,  his  habits  and  powers  of 
observation,  to  be  considered,  but  also  the  subjective  conditions 
under  which  his  sense-perceptions  are  made.  Thus,  where  an 
observer  employs  his  faculties  when  he  himself  is  in  a  perturbed 
mental  condition,  the  evidentiary  value  of  his  reasoning  is  greatly 
reduced.-'  Probably  it  is  this  requirement  that  the  witness  should 
be  able  to  coordinate  his  sense-impressions  into  a  reasonable  mental 
inference  which  is  indicated  by  the  statement  of  certain  courts 
that  observers  must  be  "  people  of  good  common  sense."  ^ 

§  1914.  (Psychological  Inferences;  Objective  mental  Con- 
dition;  Insanity;  Ordinary  Observer  admitted);  Comparative 
Value  of  ftnalifications  demanded  by  judicial  Administration.  —  On 

a  question  so  largely  one  of  degree  as  that  of  administrative  action 
relating  to  the  involution  of  reasoning  when  compared  to  that  of 
observation,  it  will  be  difficult  to  maintain  any  clear  line  in  the 
juridical  value  of  these  various  forms  of  qualification.  It  may  be 
fairly  considered,  however,  that  as  the  particular  situation  pre- 
sented is  one  involving  the  use  of  common  knowledge,^  the  qualifi- 
cation of  opportunities  for  observation  may  be  regarded  as  being 
of  the  highest  consequence.  On  the  other  hand,  as  reasoning  be- 
ll. "Perhaps  it  would  not  be  a  258  (1867)  (seeking  to  avoid  pay- 
great  stretch  of  discretion  if  he  per-       ment  of  a  note). 

mitted    cross-examination    before    al-  2.  New   York,  etc.,   R.   Co.  v.   Lue- 

lowing    the    opinion    to    be    given."       beck,    157    III.    595,    41    N.    E.    897 
O'Connor   f.   Madison,   98   Mich.   183,       (1895). 
187,  57  N.  W.  105    (1893).  §  1914-1.  §§  691  et  seq. 

§  1913-1.  Emery    v.    Hoyt,    46    III. 


2587  DiEECT    AND    INDIEECT    iNFEEEOSrCES.  §    1915 

comes  greater  in  proportion  to  observation,  especially  as  the  phe- 
nomena presented  can  adequately  be  treated  only  by  the  use  of 
special  knowledge,^  does  the  power  of  coordination  become  of 
supreme  importance.  Simple  familiar  facts  need,  for  their  com- 
plete understanding,  but  adequate  opportunities  for  observation. 
Intricate  lines  of  reasoning,  especially  those  of  a  technical  nature, 
call  for  acquired  skill  and  special  mental  training,  although  the 
steadying  quality  of  a  considerable  amount  of  observation  may  be 
also  present. 

§  1915.  (Psychological  Inferences;  Objective  mental  Con- 
dition;  Insanity;   Ordinary   Observer  admitted);   Direct   and 

indirect  Inferences.  — ■  The  reasoning,  on  the  part  of  the  viritness-, 
which  judicial  administration  receives  is  his  direct  inference  from 
observation  of  phenomena  so  numerous  and  intangible  as  to  permit 
only  collective,  not  individual,  statement.  The  witness  is  not  per- 
mitted to  use  his  reasoning  faculty  in  passing  upon  the  signifi- 
cance, in  relation  to  insanity,  of  other  facts  than  those  covered  by 
his  specific  observation.  Thus,  he  will  not  be  heard  to  state  an 
inference  that  A  was  insane  because  he  signed  an  instrument  with- 
out understanding  it.^ 

On  the  other  hand,  if  this  indirect,  so  to  speak,  form  of  infer- 
ence is  objectionable  to  judicial  administration  because  it  contains 
a  larger  proportion  of  reasoning  than  the  direct  and  with  less 
justification  for  receiving  it,  a  simple,  necessary  deduction,  de- 
scribing merely  the  appearance  of  the  observed  person  may  be  so 
nearly  in  the  nature  of  a  fact  as  to  be  received,  practically  without 
objection,  in  any  quarter.  Thus,  a  witness  may  properly  state 
whether  he  has  observed  anything  strange  or  unusual  about  the 
appearance  of  a  given  person,^  anything  to  indicate  insanity.^  In 
the  same  way,  an  observer  may  declare  that  a  certain  person  acted 
as  one  insane  would  naturally  have  done.* 


2.  §§  870  et  seq.  See  also  §  1903. 

§  1915-1.  Aiman  v.   Stout,  42   Pa.  3.  Herndon  v.   State,   111   Ga.   178, 

St.  114   (1862).  36  S.  E.  634    (1900);   Com.  v.   Cres- 

2.  Kimberly's  Appeal,  68  Conn.  428,  singer,   193  Pa.   St.  326,  44  Atl.  433 

36  Atl.  847,  57  Am.  St.  Rep.   101,  37  (1899). 

L.  R.  A.   261    (1896)  ;   Jones  v.   Col-  4.  Cannady  v.  Lynch,  27  Minn.  435, 

lins,  94  Md.  403,  51  Atl.  398  (1902).  8  K  W.  164  (1881). 


§  1916  Infeeence;  OEDiifAEY  Obsebvee.  2588 

§  1916.  (Psychological  Inferences;  Objective  mental  Con- 
dition; Insanity;  Ordinary  Observer  admitted);  Judicial  Esti- 
mates as  to  probative  Force.  —  The  probative  value  of  the  inference 
of  an  ordinary  observer  as  to  insanity  has  been  variously  esti- 
mated by  courts  of  almost  equal  eminence.  In  favor  of  evidence 
of  this  class,  it  has  been  urged  that  a  person  of  good  intelligence 
dealing  with  a  familiar  type  of  mental  disorder,  familiar,  over 
an  extended  period,  with  the  peculiarities  of  the  subject  of  in- 
quiry, can  necessarily  draw  correct  inferences  beyond  a  point  at 
which  he  can  assign  satisfactory  causes,  can  always  see  more  than 
he  can  describe.  Why,  it  is  urged,  should  not  the  cause  of  justice 
employ  this  assistance  ?  What  reason  is  4here  for  considering  that 
a  scientific  witness,  using,  as  the  basis  of  his  judgment,  the  facts 
which  the  observers  can  only  in  part  describe,  should  be  so  much 
superior  to  the  latter  as  to  be  the  only  satisfactory  witness  which 
the  law  should  receive  ?  The  precise  reason  why  the  ordinary 
observer  is  allowed  to  state  his  inference  is  because  he  cannot  fully 
detail  the  phenomena  upon  which  he  bases  it.'  How,  then,  can  the 
true  state  of  the  ease  well  be  laid,  with  any  greater  precision, 
before  an  alienist  testifying  as  an  expert  ?  ^  This  is  practically 
the  view  adopted  in  England  ^  and  in  the  great  majority  of  Ameri- 
can states.* 

§  1916-1.  It  has  been  observed  to  conclusively    satisfy   him   of   the   fic- 

be  easier  to  draw  a  correct  inference  titious    character    of    the    pretended 

than  to  give  a  detailed  statement  of  malady,    but    which    he    could   never 

the  phenomena  upon  which  it  is  based.  communicate   to   a  jury  or   scientific 

T'ayette  v.  Chesterville,  77  Me.  28,  52  man,  to  give  them  a  fair  conception 

Am.  Rep.  741   (1885).  of  their  real  importance.     From  pov- 

2.  Schlencker  v.  State,  9  Nebr.  241,  erty  of  language,  these  facts,  should 

250,   1   N.  W.   857    ( 1879 )  ;    Clark  v.  a    witness    attempt    to    detail    them. 

State,  12  Ohio  483,  490,  40  Am.  Dec.  would  necessarily  be  mixed  up  with 

481   (1843).  opinions,  general  or  partial,  in  spite 

"  Doubtless   an  opinion   formed  by  of  his  best  efforts  to  avoid  it.     These 

a    person    professionally    conversant  are  things  well  known  to  all  persons 

with  the  disease,  upon  the  same  obser-  which   our  language  only  enables  us 

vations,  would  be  the  most  reliable;  to  express  by  words  of  comparison  — 

but  if  formed  upon  any  relation   of  such  are  the  peculiar  features  of  the 

the  facts  which  the  observer  would  be  face,  indicating  an  excitement  of  the 

able  to  give,  it  would  be  difficult  to  passions,    aifections  and   emotions   of 

say,  in  many  cases,  that  it  would  be  the  mind,  as  hope,  fear,  love,  hatred, 

the  safest.     A  careful  daily  observer  pleasure,  pain,  etc."     Clark  -v.  State, 

of  a   person  feigning  madness  would  12   Ohio  483,  490,  40  Am.   Dec.   481 

witness  innumerable  acts,  and  expres-  (1843). 

Bions  of  countenance,  which,  with  the  3.  §  1909. 

attending  incidents  and  circumstances,  4.  §  1908. 
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On  the  other  hand,  it  has  been  said  that  the  inference  of  ordi- 
nary observers  as  to  the  presence  of  insanity  is  of  "  little  or  no 
weight." '  The  courts  of  Maine,^  Massachusetts/  and  l^ew 
York  *  adopt  a  view  that  such  evidence  is  to  be  rejected  in  favor 
of  the  reasoning  of  the  skilled  witness. 

§  1917.  (Psychological  Inferences;  Objective  mental  Con- 
dition; Insanity;  Ordinary  Observer  admitted);  Function  of  the 

Judge As  in  other  connections  with  the  use  of  reasoning  by 

witnesses,  it  is  the  administrative  duty  of  the  court  to  protect  the 
province  of  the  jury.  Only  so  far  as  a  suitable  forensic  necessity 
for  so  doing  has  been  shown,  will  the  secondary  evidence  of  reason- 
ing be  substituted  for  the  primary  proof  of  actual  phenomena. 

In  much  the  same  way,  the  court  will  be  cautious  in  permitting 
an  observing  witness  to  apply  to  tlie  facts  noticed  by  him  the 
precise  standard  which  the  jury  are  required  to  use.  Thus,  he 
will  not,  in  many  cases,  be  heard  to  declare  his  inference  that  a 
given  person  was  so  far  mentally  impaired  as  to  be  incapable  of 
transacting  ordinary  business.^  Should  such  an  inference,  how- 
ever, be  a  necessary  and  inevitable  one,  automatically  reflex  in  the 
mind,  from  the  appearances  observed,  the  statement  may,  in 
reality,  be  one  of  fact.  The  expression  employed  may  be  but  a 
syncopated  or  shorthand  method  of  stating  the  degree  of  mental 
imbecility.  As  such,  it  may  well  be  received.^  A  presiding  magis- 
trate may  reasonably,  moreover,  regard  it  as  part  of  his  duty  to 
exclude  the  inferences  of  witnesses  when  all  the  constituting  facts 
upon  which  such  an  act  of  reasoning  may  properly  be  based  can 
be  fully  submitted  to  the  jury.  This  may  be  thought  to  happen 
where  the  person  in  regard  to  whose  sanity  a  question  is  raised, 
himself  appears  before  the  jury  and  testifies.  Under  such  circum- 
stances, it  may  be  deemed  proper  to  exclude  the  inference  of  a 
witness  on  the  ground  that  the  jury  can  fully  judge  of  the  matter 
for  themselves.^ 

Procedure.  —  In  all  matters  regulating  the  use  of  witnesses, 
the  flexibility  of  administration  is  more  apparent  than  the  fixity 

5.  Eloi   V.   Eloi,   36   La.   Ann.   563  See  also  §  1899,  n.  6. 

(1884).  2.  Hayes  v.   Candee,    (Conn.   1902) 

6.  §  1905.  52  Atl.  826. 

7.  §  1906.  3.  Sprague  v.  Atlee,  81  Iowa  1,  48 

8.  §  1907.  N.  W.  756  (1890). 
§  1917-1.  Hamrlck  v.    State,    134 

Ind.  324,  34  N.  E.  3  (1892). 
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of  procedure.  A  noticeable  incident  of  the  growing  influence  of 
reason  when  compared  to  the  fixed  force  of  procedure  is  that  the 
development  of  this  branch  of  the  law  relating  to  "  Opinion  "  took 
place  at  a  time  when  the  waning  influence  of  the  substantive  law, 
as  applied  to  that  of  evidence,  was  already  distinctly  perceptible. 
The  use  of  experts  and  of  opinion  evidence  generally  is  deter- 
mined, to  a  marked  degree,  by  the  canons  of  rational  administra- 
tion rather  than  by  those  of  rigid  procedure.  Thus,  the  pro- 
cedural rule  against  self-incrimination  *  does  not  extend  so  far  as 
to  require  that  one  under  examination  in  jail,  for  the  purpose  of 
discovering  whether  he  is  actually  insane  or  not,  should  be  warned 
of  his  danger  of  disclosing  the  truth.^ 

Relevancy.  —  An  important  part  of  the  administrative  duty  of 
the  judge  is  to  enforce  another  requirement.  Not  only  must  it 
be  necessary  ®  to  receive  the  act  of  reasoning  on  the  part  of  the 
witness ;  it  must  also  be  objectively  and  subjectively  relevant  to  the 
truth  of  the  proposition  in  issue.  The  time,  for  example,  must  not 
be  too  remote.'' 

Cross-examination.  —  The  question  of  qualification,  in  the  first 
instance  at  least,  is  a  matter  of  administration.  A  presiding 
judge,  therefore,  may  properly  decline  to  permit  cross-examination 
on  the  stage  of  voir  dire.^ 

§  1918.  (Psychological  Inferences;  Objective  mental  Con- 
dition; Insanity;  Ordinary  Observer  admitted);  Action  of  appel- 
late Courts The  administrative  ruling  of  a  trial  judge  with 

regard  to  the  qualifications  of  a  witness,  testifying  from  ordinary 
observation  as  to  an  inference  of  insanity,''  will  not  be  reversed 
without  due  cause.    Nor  will  his  action  as  to  the  relevancy  of  the 

4.  §§  1540  et  seq.  acquaintance'  within  the  purview  of 

5.  Burt  v.  State,  38  Tex.  Cr.  397,  the  statute.  As  an  abstract  proposi- 
40  S.  W.  1000,  43  S.  W.  344,  39  L.  tion  the  question  would  seem  to  be 
R.  A.  305,  330  (1897).  one  easily  solved.     In  practice,  how- 

6.  §  1809.  ever,    a   serious   diflBculty    is   met   in 

7.  Denning  v.  Butcher,  91  Iowa  the  incapacity  to  detail  specifically 
425,  59  N.  W.  69  (1894);  Wood  v.  all  the  minor  incidents  from  which 
State,  58  Miss.  741    (1881).  the  ultimate  fact  of  an  intimate  ac- 

8.  State  V.  Berberiok,  38  Mont.  423,  quaintance  is  deduced.  Many  persons 
100  Pac.  209   (1909).  cannot  describe  particulars  in  detail. 

§    1918-1.    "From   necessity   much  A  witness,  as  the  result  of  observa- 

must  be  left  to  the  discretion  of  the  tion,   will   determine    with   great   ac- 

trial    court    in    determining   whether  curacy  that  a  given  person  is  intoxi- 

or  not  a  given  witness  is  an  '  intimate  cated,  but  confine  him  to  a  detail  of 
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statement  or  the  administrative  necessity  for  receiving  it  be  con- 
trolled or  modified  in  an  appellate  court  provided  that  reason  has 
been  exercised.^  Upon  still  stronger  grounds,  no  reversal  will 
follow  the  mere  indulgence  of  a  lower  court  in  permitting  the 
proponent  of  an  inference  on  this  subject  to  qualify  his  witness 
after  the  latter  has  testified  to  his  opinion  on  the  subject.^  In  an 
extreme  ease  of  unreason  on  the  part  of  a  trial  judge,  his  proceed- 
ings may  be  properly  reversed.* 

§  1919.  (Psychological  Inferences;  Objective  mental  Con- 
dition; Insanity;  Ordinary  Observer  admitted) ;  Province  of  the 

Jury.  —  The  question  as  to  what  .weight  shall  properly  be  accorded 
to  the  inference  of  an  observer  regarding  insanity  is  one  for  the 
jury.  The  action  of  the  presiding  judge  in  admitting  the  inference 
decides  merely  that  the  jury  might,  without  stultifying  themselves 
as  reasonable  men,  act  in  accordance  with  it.  To  what  extent,  if 
at  all,  they  shall  so  act  upon  it,  is  a  matter  for  them  to  decide. 
They  are  not  precluded  by  the  finding  of  a  master  in  chancery 
that  the  basis  for  the  inference  before  them  is  insufficient.-'  That 
the  deduction  was  not  reached  at  the  time  of  the  observation  is 
merely  a  consideration  affecting  its  weight.* 

§  1920.  (Psychological  Inferences;  Objective  mental  Con- 
dition; Insanity;  Ordinary  Observer  admitted) ;  Weight  of  the 
Evidence.  —  The  proponent  of  the  inference  by  an  observer  as  to 
insanity  will  be  permi'tted  to  increase  the  weight  of  evidence  of 

the  minute  appearances  that  have  led  spoken."     Wheelock  v.   Godfrey,    100 
him  unerringly  up  to  the  fact,   and  Cal.  578,  584,  35  Pac.  317  (1893). 
he  will  often  fail  most  signally.    The  2.  Wheelock   v.    Godfrey,    100    Cal. 
details    of    conduct,    attitude,    tones,  578,  584,  35   Pac.  317    (1893);    Car- 
gestures,  words,  expression  of  eye  and  penter's  Estate,  79  Cal.  382,  21  Pac. 
face,   and  abnormal  movements  have  835    (1889);   People  v.  Fine,  77  Cal. 
cither  escaped  him  or  he  is  unable  to  147,   19  Pac.   269    (1888)  ;    People  v. 
draw  what  may  be  termed  a  living  Levy,  71  Cal.  18,  12  Pac.  791  (1887); 
picture  of  what  he  has  seen  and  what  People  v.   Pico,   62   Cal.   50    (1882); 
is  in  reality  photographed  upon  his  Hite  v.  Com.,  20  S.  W.  217,   17  Ky. 
mind.     It  is  much  the  same  in  regard  L.  Rep.  308   (1892). 
to  the  lesser  details  which  go  to  make  3.  Jones    v.    Galbraith    ( Tenn.    Ch. 
up  the  status  of  an  intimate  acquaint-  App.  1900 )  59  S.  W.  350. 
ance,   and  the  court  having  the  wit-  4.  Clary    v.    Clary,    24    N.    C.    78 
ness  before  it  is  better  able  to  deter-  (1841). 

mine  the  relation  of  the  parties  from  §  1919-1.  Chickering  v.  Brooks,  61 

the  evidence  given  than  can  be  done  Vt.  554,  18  Atl.  144   (1889). 

from    a    cold    record    of    the    words  2.  "  The  fact  that  such  persons  did 
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his  witness  by  showing  that  the  latter  acted  in  accordance  with  the 
impression  which  he  says  he  formed.^  In  like  manner,  it  may  be 
shown  that  the  observer  was  unbiased  and  disinterested  as  between 
the  parties.^ 

On  the  other  hand,  absence  of  qualification  tends  obviously  to 
impair  probative  weight.  Thus,  lack  of  extensive  opportunities 
for  observation  may  have  such  an  effect.  For  example,  the  objec- 
tion that  one  of  two  witnesses  in  relation  to  the  competency  of  the 
grantor  was  her  husband  who  hadn't  lived  with  her  for  a  year  and 
the  other  had  not  seen  the  grantor  for  the  last  two  years  except 
infrequently  goes  merely  to  -the  weight  of  the  testimony.* 

Cross-examination.  —  The  peculiarly  scattered  and  individually 
insignificant  nature  of  the  facts  which  frequently  constitute  the 
basis  of  the  ordinary  observer's  inference  with  regard  to  insanity 
justifies  the  expenditure  of  considerable  time  in  testing  it.  A 
wide  scope  of  investigation  will,  therefore,  most  often  be  conceded 
to  the  adverse  party  at  the  stage  of  cross-examination.* 

§  1921.  (Psychological  Inferences;  Objective  mental  Con- 
dition; Insanity);  Skilled  Observer Under  circumstances  which 

would  warrant  the  court  in  admitting  the  inference  of  an  ordinary 
observer,  that  of  a  skilled  witness,  e.  g.,  a  physician,^  may  un- 
doubtedly be  received. 

Legal  standard.  - — ■  The  skilled  medical  practitioner  may,  for 
example,  apply  even  the  legal  standard  of  insanity  to  the  phe- 
nomena which  he  has  observed.  Thvis,  he  may  state  whether  one 
accused  of  crime  is  legally  capable  of  committing  it,  i.  e.,  is  aware 
of  the  nature  and  consequences  of  his  act^  In  such  instances,  the 
inference  should,  as  a  rule,  be  a  necessary  one.  The  phenomena 
or  other  facts  presented  must  be  of  such  a  nature  as  to  make  the 

not  form   their   opinion  at   the  time  4.  Snell  v.  Weldon,  239  111.  279,  87 

they  saw  and  observed  the  facts  tea-  N.  E.   1022    (1909). 
tified  to,  does  not  render  their  opin-  §  1921-1.  Com.   r.    Cressinger,    193 

ion  inadmissible."     Hathaway  v.  Na-  Pa.  St.  326,  44  Atl.  433  (1899)  ;  Tubb 

tional   L.   Ins.   Co.,   48   Vt.   335,   350  v.   State,    (Tex.   Cr.   App.   1909)    117 

(1875).  S.  W.  853. 

§  1920-1.  AUis   V.   Hall,    76   Conn.  See    also    In    re    Winslow's    Will, 

322,  56  Atl.  637   (1904).  (Iowa  1909)    122  N.  W.  971. 

2.  Culver  r.  Haslam,  7   Barb.    (N.  2.  State  f.  Roselair,  (Or.  1910)  109 
y.)   314    (1849).  Pac.  865. 

3.  Nobles    V.    Hutton,    (Cal.    App. 
1908)   93  Pac.  289. 
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reasoning  of  a  trained  mind  spontaneous,  practically  automatic.^ 
As  is  seen  at  another  place,*  the  ordinary  observer  might  well  be 
forbidden  to  state  his  deduction  from  the  same  appearances.^  His 
less  accurately  adjusted  faculties  would  scarcely  insure  the  in- 
tuitive reasoning  in  which  administration  feels  confidence.  Where 
technical  knowledge  is  required  to  form  a  proper  inference  as  to 
mental  condition  ®  a  further  reason  for  distinguishing  between  the 
ordinary  and  skilled  observer,  rejecting  the  former,  is  furnished. 

§  1922.  (Psychological  Inferences;  Objective  mental  Con- 
dition; Insanity;  Skilled  Observer);  Inferences  of  Sanity. — 

Sanity  being  the  normal  mental  state,  and  its  existence,  therefore, 
being  assumed,^  no  reasons  need  be  given  in  support  of  an  in- 
ference that  it  exists.^  It  has,  accordingly,  been  ruled  that,  while 
an  ordinary  ol^erver  may  not  give  his  inference  as  to  insanity 
without  stating  the  constituent  phenomena  upon  which  it  is  based,^ 
he  may  declare  his  opinion  in  favor  of  sanity  without  doing  so.* 
Non-ex'pert  witnesses.  — '  Where  a  witness  has  been  suitably 
qualified  by  opportunities  for  observation  he  may  be  permitted  to 
testify  to  an  inference  that  a  given  person  is  sane.®  It  follows 
that  such  an  observer  will  not  be  permitted  to  testify  as  an  expert.® 

3.  Taylor  v.  McClintock,  (Ark.  "Ordinarily,  a  lay  witness  is  re- 
1908)    112  S.  W.  405.  quired,  when  giving  an  opinion  that 

4.  §  1899.  such  a  person  is  of  unsound  mind,  to 

5.  Williams  v.  Livingston,  (Tex.  give  the  facts  on  which  he  founds 
Civ.  App.  1908)   113  S.  W.  786.  that  opinion.     Not  so,  however,  when 

On  an  issue  as  to  mental  ability,  he  gives  expression  to  an  opinion  that 

nonexperts  may  not  give  an  opinion  such  person  is  sane,  for  in  that  ease 

that  another  has  or  has  not  testamen-  the   subject  of  the  testimony  would 

tary  capacity,  mental  power  to  con-  not    give    manifestations    of    certain 

tract,   to   commit  crime,   to   care  for  eccentricities  which  usually  mark  the 

property  or   for   particular  property.  conduct  of  mind  diseased."     State  v. 

Town  of  Londonderry  v.  Fryor,   (Vt.  Soper,    148   Mo.   217,   235,   49   S.   W. 

1911)   79  Atl.  46.  1007    (1899). 

6.  Mullen  v.  Johnson,  (Ala.  1908)  5.  In  re  Wilson's  Estate,  (Neb. 
47  So.  584  (effect  of  drugs  on  testa-  1907)  111  N.  W.  788;  Mollering  v. 
mentary  capacity).  Kinneburg,    (Neb.   1907)    111   N.   W. 

§  1922-1.  §  974.  788. 

2.  State  V.  Soper,  148  Mo.  217,  49  6.  Myatt  v.  Myatt,  149  N.  C.  137, 
S.  W.  1007   (1899).  62  S.  E.  887   (1908). 

3.  §  1911.  Intelligence  required. — It  may  prop- 

4.  State  •!).  Soper,  148  Mo.  217,  235,  erly  be  insisted  that  the  witness  should 
49  S.  W.  1007  (1899).  See  also  State  be  a  person  of  sound  judgment  and 
V.  Holloway,  156  Mo.  222,  56  S.  W.  fair  intelligence.  State  v.  Lyons,  113 
734  (1900).  La.  959,  37  So.  890  (1904). 
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It  is  essential  that  the  time  covered  by  the  evidence  should  not  be 
too  remote  to  be  relevant.  In  connection  with  such  an  inquiry, 
however,  regard  will  necessarily  be  paid  by  the  presiding  judge 
to  the  inference  of  continuance '  which  tends  logically  to  establish, 
in  accordance  with  the  nature  of  the  subject-matter,  that  a  mental 
condition  once  shown  to  exist  will  continue  to  do  so.® 

Criminal  cases.  —  In  criminal  cases  the  inertia  of  the  court," 
on  account  of  the  supposed  seriousness  of  the  consequences  to  the 
accused,  is  greater  than  in  civil  actions.  Under  the  stress  of  this 
feeling,  the  inference  of  an  ordinary  observer  as  to  mental  con- 
dition, has  been  rejected  on  such  proceedings.-'*' 

Preliminary  detail.  —  As  in  case  of  inferences  as  to  insanity,^* 
the  observer,  who  proposes  to  state  an  inference  as  to  sanity,  often 
may  be  asked  to  give  a  preliminary  statement  of  such  constituting 
facts  observed  by  him  as  admit  of  individual  statement.  They 
must  be  such  as  would  rationally  tend,  if  real,  to  establish  the 
truth  of  the  inference.-'^ 

Reputation.  —  Notwithstanding  some  earlier  attempts  to  estab- 
lish a  contrary  doctrine  ^^  it  seems  to  be  settled  that  general  repu- 
tation in  a  community  is  not  admissible  to  prove  the  fact  of  the 
sanity  ^*  of  a  given  individual.^'^ 

7.  §§  1035,  1043.  Ind.  507,  1  N.  E.  856  (1885)  ;  Yeates 

S.Lucas    V.    W.    W.    McDonald    &  «.  Reed,  4  Blackf.  463,  466   (1883). 
Son,   (Iowa,  1905)    102  N.  W.  532.  /owa.  —  Ashcraf t  v.  De  Armond,  44 

Belief  sufScient. — That  the  observer  la.  233   (1876)    (rumors), 
believes   the   person   to   be    sane   has  Massachusetts. —  Townsend  v.   Pep- 
been  regarded  as  sufiBeient.     Lane  v.  perell,  99  Mass.  40,  46   (1868)    (corn- 
State,    (Tex.   Cr.  App.   1910)    129  S.  mon  speech). 
W.  353.  'North   Carolina.  —  State  v.    Coley, 

9.  §  10  114   N.    C.    879,    885,    19    S.    E.    705 

10.  Braham  v.  State,  (Ala.  1905)  (1894)  ;  Barker  v.  Pope,  91  N.  C.  168 
38  So.  919.  (1884). 

11.  §  1911.  Pennsylvania. — Lancaster  Co.  Nat'l 

12.  Auld  V.  Cathro,  (N.  D.  1910)  Bank  v.  Moore,  78  Pa.  407,  415 
128  N.  W.  1025.  (1875). 

13.  §  1904  n.  1.  Wisconsin.  —  Yanke    v.    State,    51 

14.  California.  —  People    v.  Pico,       Wis.  469,  8  N.  W.  276  (1881). 

62  Cal.  53   ( 1882 ) .  15.  "  If   reputation    of   insanity    is 

Connecticut.  —  State   v.  Hoyt,   47  competent,  then  reputation  of  sanity 

Conn.  518,  539    (1880).  must  be  also.     By  this  kind  of  evi- 

District  of  Columhia.  —  Snell  v.  U.  dence   a  fool  may  be  proved  a  wise 

S.,  16  D.  C.  App.  501,  511   (1900).  man,  and  philosopher  a  fool.     Public 

Georgia.  —  Choice  v.  State,  31  Ga.  opinion    declared    Copernicus    a    fool 

424,  470   (1860).  when  he   promulgated   the   planetary 

Indiana.  —  Walker    i>.    State,    102  system,  and  Columbus  a  fool  when  he 
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§  1923.  ( Psychological  Inferences;  Objective  mental  Con-= 

dition;  Insanity);  Subscribing  Witness Partly  upon  historical 

grounds,  as  a  species  of  transaction-witness/  special  indulgence 
continues  to  be  given  to  attesting  or  subscribing  witnesses  in  con- 
nection with  inferences  as  to  the  sanity  or  insanity  of  the  person 
executing  the  instrument.  The  object  in  securing  the  presence  of 
these  witnesses  was  largely  in  order  that  someone  might  be  able 
to  resolve  all  points  regarding  the  meaning  and  validity  of  the 
transaction  then  in  hand.  Clearly,  the  sanity  of  the  person  ex- 
ecuting the  document  was  one  of  these.  No  requirement,  however, 
exists  to  the  effect  that  in  order  to  be  admissible  the  inference  of 
the  witness  must  sustain  the  validity  of  the  instrument.^ 

Probative  force.  —  To  the  inference  of  a  subscribing  witness  as 
to  the  insanity  of  the  maker  of  the  instrument  the  law  attaches  no 
special  or  predetermined  probative  force.*  The  practice  simply 
is  that  it  should  be  received  with  a  very  unusual  absence  of  con- 
ditioning restriction.*  Much  will  depend,  as  is  to  be  expected, 
upon  the  personal  credibility  of  the  attesting  witness.  Thus,  where 
the  latter  was  not  only  a  notary  public  but  a  skilled  alienist  as 
well,  much  reliance  was  properly  placed  upon  his  inference.^  In 
no  case,  is  the  reasoning  of  the  attesting  witness,  as  to  the  mental 
condition  of  the  maker,  regarded  as  conclusive.®  The  truth  of  his 
statement  may  be  contradicted.'^  He  may  even  be  impeached,  as 
by  proof  that  he  has  made  inconsistent  statements.® 

announced  the  sublime  Idea  of  a  New  2.  Williams    v.    Lee,    47    Md.    321 

World.       Hazardous   in  the   extreme  (1877)  ;  Garrison  v.  Blanton,  48  Tex. 

would  it  be  to  the  rights  of  parties  299   (1877). 

under  the  law,  if  they  were  allowed  3.  Burney  v.  Torrey,  100  Ala.  157, 

to  depend  upon  the  opinion  of  a  neigh-  14   South.   685,  46  Am.    St.   E«p.   33 

borhood  of  the  sanity  of  individuals.  (1893). 

Hearsay  evidence  is  excluded  because  4.  §  1926. 

a  witness   ought  to   be   subjected   to  See    also    Arellanes    v.    Arellanes, 

cross-examination,  that  being  a   test  (Cal.   1907)    90  Pae.    1059;    Bowman 

of   truth.     It  ought  to  appear  what  v.  Wade,    (Or.   1909)    103  Pac.  72. 

were    his    powers   of   perception,    his  5.  Farnsworth  v.  Noffsinger,  46  W. 

opportunities  of  observation,   his   at-  Va.  410,  33  S.  E.  246  (1899). 

tentiveness  in  observing,  the  strength  6.    Cilley    v.    Cilley,    34    Me.    162 

of  his  recollection,  and  his  disposition  (1852). 

to  speak  the  truth."  Foster  v.  Brooks,  7.  Lowe  v.  Jolliflfe,   1  W.  Bl.   365, 

6  Ga.  290  (1849),  per  Nisbet,  J.  (1762). 

See  also  §  174W  nn.  6,  7.  8.  In  re   Snclling,   136  N.   Y.  515, 

§  1923-1.  §§  269c,  487.  32  N.  E.  1006  (1893). 
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§  1924.  (Psychological  Inferences;  Objective  mental  Con- 
dition; Insanity;  Subscribing  Witness);  English  Rule In  the 

English  practice,  the  subscribing  witness  is  customarily  permitted 
to  state  his  inference  as  to  the  sanity  o^f  the  person  executing  a 
will  or  deed  which  the  witness  has  been  called  upon  to  authenti- 
cate.^ 

§  1925.  (Psychologicat  Inferences;  Objective  mental  Con* 
dition;  Insanity;  Subscribing  Witness);  American  Rule.  —  In 

the  United  States  the  English  view  on  this  subject  equally  pre- 
vails and  the  inference  o|  the  subscribing  witness  as  to  the  sanity 
of  the  executing  party  is,  in  general,  received.^  So  favorable  is 
the  judicial  attitude  toward  witnesses  of  this  class  that  the  infer- 
ence on  the  subject  is  received  even  in  jurisdictions  which  exclude 
the  reasoning  of  other  ordinary  observers.^  The  deduction  of  the 
subscribing  witness  will  be  received  although  formed  subsequent 
to  the  time  of  the  transaction  in  connection  with  which  he  has 
acted.^ 

Questions  calling  for  the  use  of  a  large  proportion  of  inference 
■on  the  part  of  the  witness  may  be  rejected.* 

§    1924-1.    Tatham    v.    Wright,    2  W.    1092,    17    Detroit   Leg.   N.    1017 

Euss.  &  M.  1,  11  Eng.  Ch.  1,  39  Eng.  (1910)    (comprehended  the  will). 

Eeprint  295  (1831)  ;  Lowe  v.  JoUiffe,  New  Jersey. —  Pancoast  v.  Graham, 

1  W.  Bl.  365  (1762).  15  N.  J.  Eq.  294   (1858)  ;   Turner  v. 

§    1925-1.    Alabama.  —  Walker  v.  Cheesman,   15  N.  J.  Eq.  243    (1857). 

Walker,  34  Ala.  469   (1859).  New  York.  —  Clapp  v.  Fullerton,  34 

Arkansas.  —  Kelly   v.  McGuire,    15  N.  Y.   190,  90  Am.  Dec.  681    (1866). 

Ark.  555    (1855).  Ohio.  —  Runyan  v.  Price,   15   Ohio 

Connecticut.  —  Barber's  Appeal,  63  St.  1,  86  Am.  Dec.  459   (1864). 

C!onn.  393,  27  Atl.  973,  22  L.  R.  A.  South    Carolin<i.    —    Kaufman    v. 

90  (1893).  Caughman,  49  S.  C.  159,  27  S.  E.  16, 

Georgia.  —  Scott  v.  McKee,  105  Ga.  61  Am.  St.  Rep.  808   (1896). 

256,  31  S.  E.  183  (1898).  Texas.  —  Garrison   v.   Blanton,  48 

Indiana.  — Ca\\  v.  Byram,  39  Ind.  Tex.  299   (1877). 

499   (1872).  2.  Walker  v.  Walker,  34  Ala.  469 

Iowa.  —  Hertric^i   r.   Hertrich,    114  (1859);   Robinson  r.  Adams,  62  Me. 

Iowa  643,  87  N.  W.  689,  89  Am.  St.  369,   16  Am.  Rep.  473    (1874);   May 

Rep.  389   (1901).  v.    Bradlee,    127    Mass.    414    (1879); 

Maryland.  —  Jones    r.    Collins,    94  Hewlett    v.    Wood,     55    N.    Y.     634 

Md.   403,   51   Atl.   398    (1902);   Wil-  (1873);  Clapp  t).  Fullerton,  34  N.  Y. 

Hams  r.  Lee,  47  Md.  321   (1877).  190,  90  Am.  Dec.  681   (1866)  ;  Dewitt 

Massachusetts.  — 'SeeA\ia,va.v.  Ide,  5  v.  Barley,  9  N.  Y.  371   (1853). 

Pick.  510    (1827);   Poole  v.  Richard-  3.  Runyan  v.  Price,  15  Ohio  St.  1, 

son,  3  Mass.  330   (1807).  86  Am.  Dec.  459  (1864). 

Michigan.  —  /n  re  Du  Bois,  128  N.  4.  /n   re   Du   Bois,    (Mich.    1910) 
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§  1926.  (Psychological  Inferences;  Objective  mental  Con- 
dition; Insanity;  Subscribing  Witness);  An  anomalous  Position. 

—  Procedure,  traceable  back  into  the  mists  of  Germanic  institu- 
tions, rather  than  modern  administration,  continues  to  determine 
a  form  of  judicial  practice  regarding  subscribing  witnesses.  The 
position  of  such  a  witness  is  that  of  a  legal  anachronism.  Into  the 
rational  interpretation  of  forensic  situations  characteristic  of 
modem  juridical  methods,  he  is  projected,  clad  in  the  privileges 
of  mediaeval  jurisprudence.  From  the  operation  of  many  of  the 
modern  safeguards  against  error,  he  is  exempt^  It  is  truly  strik- 
ing that  even  in  jurisdictions  which  customarily  reject  the  evi- 
dence of  other  ordinary  observers  as  to  insanity,  the  subscribing 
witness  is  permitted  to  state  his  own. 

Grounds  assigned  for  so  unusual  an  anomaly  have  been  various. 
So  far  as  the  historical  basis  of  the  rule  is  overlooked,  these  ex- 
planations are  seldom  satisfactory.  Thus,  in  Massachusetts,  the 
court  in  assigning  the  grounds  for  receiving  the  inferences  of  sub- 
scribing witnesses  as  to  insanity  while  rejecting  those  of  other  ordi- 
nary observers,"  say  of  them  that  they  were  "  with  the  testator 
when  he  signed  the  will  and  required  to  notice  the  state  of  his 
mind."  *  So  also  in  a  later  case,*  Judge  Knowlton  says :  "  The 
witnesses  are  chosen  by  the  testator  and  are  thereby,  under  the 
law,  charged  with  an  important  duty  in  relation  to  the  execution 
and  proof  of  the  will."  In  New  York,  which  concurs  with  Massa- 
chusetts in  rejecting  the  inferences  of  ordinary  observers  as  to 
insanity,^  the  exceptional  admissibility  conferred  upon  the  esti- 
mates of  attesting  witnesses  is  placed  upon  the  ground  of  ad- 
ministrative necessity.® 

Limitations  on  scope  of  anomaily.  —  The  dissentient  American 
states  have,  however,  imposed  certain  limitations  upon  the  scope 
of  the  anomaly  which  their  indulgence  to  the  inference  of  the 
subscribing  witness  as  to  insanity  has  created.  In  case  of  a  will, 
only  as  to  insanity  as  it  existed  at  the  time  of  executing  it  is  the 
subscribing  witness  permitted  to  speak.''     What  he  thinks  on  the 

128  N.   W.  1092,   17  Detroit  Leg.  N.  4.  Williams   v.   Spencer,   150  Mass. 

1017.  346,  348,  23  N.   E.    105,   15  Am.   St. 

§  1926-1.   See   Brunner,    Schw.   50,  Kep.  206,  5  L.  R.  A.  790   (1890). 

53.  5.  §  1907. 

2.  §   1906.  6.  Clapp    v.    Fullerton,    34    N.    Y. 

3.  Keedham  v.  Ide,  5  Pick.  (Mass.)  190,  90  Am.  Dee.  681    (1866). 

510,  511   (1827).  7.  Walker  v.  Walker,  34  Ala.  469 
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subject  at  the  time  of  the  hearing  is  immaterial.®  The  result  of 
his  observations  since  the  execution  of  the  will  ^  or  other  instru- 
ment are  not  deemed  to  be  relevant.  In  the  same  way,  impres- 
sions formed  at  the  time  of  signing  a  codicil  are  not  regarded  as 
material  in  respect  to  the  mental  condition  of  the  testator  at  the 
time  of  executing  the  original  document.^" 

§  1927.  (Psychological  Inferences;  Objective  mental  Con- 
dition; Insanity;  Subscribing  Witness);  Marked  administrative 

Indulgence A  subscribing  witness  alone  is  required  to  give  no 

preliminary  statement  of  observed  phenomena  constituting  the 
basis  of  his  inference.'  But  the  facts  observed  may  be  inquired 
into,^  and  the  probative  weight  of  the  inference  may  be  reinforced 
by  stating  them.*  Beyond  the  incidents  necessarily  attendant 
upon  the  fact  of  attestation,  no  special  opportunities  for  observa- 
tion need  be  shown  to  have  been  enjoyed  by  the  witness.*    Such  a 


(1859);  Robinson  v.  Adams,  62  Me. 
369,  16  Am.  Rep.  473  (1870);  Wil- 
liams V.  Spencer,  150  Mass.  346,  23 
N.  E.  105,  15  Am.  St.  Rep.  206,  5 
L.  R.  A.  790  (1890);  Poole  v.  Rich- 
ardson, 3  Mass.  330  ( 1807 )  ;  Clapp 
V.  Fullerton,  34  N.  Y.  190,  90  Am. 
Dee.  681    (1866). 

8.  Williams  v.  Spencer,  150  Mass. 
346,  23  N.  E.  105,  15  Am.  St.  Rep. 
206,  5  L.  R.  A.  790  (1890). 

9.  Williams  v.  Spencer,  150  Mass. 
346,  23  N.  E.  105,  15  Am.  St.  Rep. 
206,  5  L.  R.  A.  790   (1890). 

10.  Melanefy  v.  Morrison,  152  Mass. 
473,  26  N.  E.  36   (1890). 

§  1927-1.  Delaware.  —  Lodge  v. 
Lodge,  2  Houst.    (Del.)    418    (1862). 

Georgia.  —  Scott  v.  McKee,  105  Ga. 
256,  31  S.  E.  183  (1898);  Potts  v. 
House,  6  Ga.  324,  50  Am.  Dec.  329 
(1849). 

Joioa.  —  Hertrich  v.  Hertrich,  114 
Iowa  643,  87  N.  W.  689,  89  Am.  St. 
Rep.  389   (1901). 

Maine.  —  Robinson  r.  Adams,  62 
Me.  369,  16  Am.  Rep.  473  (1874). 

Maryland. — Jones  v.  Collins,  94 
Md.  403,  51  Atl.  398  (1902);  Wil- 
liams V.  Lee,  47  Md.  321  (1877). 


Pennsylvania.  —  Titlow  i\  Titlow, 
54  Pa.  St.  216,  223,  93  Am.  Dec.  691 
(1867). 

Tennessee.  —  Van  Huss  v.  Rain- 
bolt,  2  Coldw.  (Tenn.)  139  (1865); 
Gibson  v.  Gibson,  9  Yerg.  (Tenn.) 
329  (1836). 

To  the  same  effect  see  Robinson  v. 
Adams,  62  Me.  369,  16  Am.  Rep.  473 
(1874)  ;  Clapp  v.  Fullerton,  34  N.  Y. 
190,  90  Am.  Dec.  681    (1866). 

2.  "  The  opinions  themselves  may 
be  placed  before  the  jury,  who,  having 
a  knowledge  of  their  ground-work,  can 
judge  of  their  value."  Titlow  v.  Tit- 
lew,  54  Pa.  St.  216,  223,  93  Am.  Dec. 
691    (1867). 

3.  Cilley  v.  Cilley,  34  Me.  162 
(1852). 

It  has  even  been  held  that  the  in- 
ference is  without  probative  value 
in  the  absence  of  a  preliminary  detail 
of  constituting  facts.  Bowman  v. 
Wade,   (Or.  1909)   103  Pac.  72. 

4.  Robinson  r.  Adams,  62  Me.  369, 
409,  16  Am.  Rep.  473   (1874). 

"  It  is  the  fact  of  being  a  witness 
to  the  will,  that  gives  this  right  to 
ask  his  opinion  of  the  soundness  of 
mind    of    the    testator.     It    may    be 
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person  may  even  invade,  to  an  extent  permitted  no  other  witness, 
the  distinctive  province  of  the  jury  ^  by  stating  his  opinion  on  the 
precise  point  as  to  which  they  are  to  pass,  e.  g.,  whether  a  testator 
executing  a  will  was  possessed  at  the  time  of  testamentary  capa- 
city ®  or  one  who  signed  a  deed  was  sufficiently  sane  to  transact 
business.'' 

§  1928.  (Psychological  Inferences);  Objective  mental  States. 
—  Inference  of  ordinary  observers,  as  to  mental  states,  is  governed 
by  the  same  general  rules  which  have  been  seen  to  affect  inference 
as  to  mental  condition.  An  observer  of  competent  knowledge,  i.  e., 
one  of  sufficient  intelligence  and  possessed  of  adequate  opportuni- 
ties for  observation,  may  properly  be  permitted,  after  the  usual 
preliminary  detail  of  salient  constituting  facts,'  to  declare  an 
inference  as  to  what  mental  feeling  or  state  is  shown  by  the  mani- 
festations which  he  has  observed.^  He  may  assert  what  inner  light 
shines  through  the  phenomena  which  he  has  noticed,  what  is  the 
psychological  cause  for  the  physical  effects  which  have  received  his 
attention.  These  interior  feelings  may  cover  the  entire  range  of 
human  passions,  appetites  or  emotions.    In  other  words,  wherever 

given,  although  the  witness  was  sud-  5.  A   contrary   view,    d«:lining   to 

denly  called  in,  and  heard  only  the  permit    the    witness    to    apply    the 

request  to  sign  and  the  declaration  standard  of  legal  responsibility,  has 

of  its  being  his  last  will.     It  is  un-  been  adopted  in  Pennsylvania.     Dean 

doubtedly  true  that  all  the  facts  seen  v.  Fuller,  40  Pa.  St.  474  ( 1861 ) .    The 

or  known  by  the  witness  at  the  time  rule    is    the    same    in    the    state    of 

are    proper    subjects    of    inquiry    by  Maine.     Hall  v.  Perry,   87  Me.  569, 

either   party,   and   it  is   proper  that  33   Atl.    160,   47    Am.    St.   Eep.    352 

they  should  be.     But  it  is  not  legally  (1895). 

necessary  that  all  should  be  detailed  6.  Jones  v.  Collins,  94  Md.  403,  51 

by  the  witness,  if  not  asked  by  either  Atl.  398   (1902). 

party,  before  he  can  give  his  opinion.  7.  Brand   v.    Brand,    39    How.    Pr. 

The  weight  and  value  of  his  opinion  (N.  Y.)    193   (1870). 

may  depend  very  much  upon  his  means  §  1928-1.     §  1813. 

of  observation  and  knowledge;  and  if  2.  Jones  v.   State,    (Tex.   Cr.  App. 

he  can  give  few  grounds  for  his  be-  1905)  85  S.  W.  5  ( cool  and  collected ) . 

lief  or  opinion  his  testimony  would.  The  feeling  or  apparent  mental  at- 

doubtless,  have  very  little  weight  with  titude  of  people  who  are  in  frequent 

the  jury.    But  it  is  for  the  parties  to  association  can  be  proved  by  the  opin- 

bring  out  from  the  witness  such  facts  ions  of  those  whose  acquaintance  is 

as  they  deem  important,  touching  the  of  such  character  and  duration  as  to 

extent    of    knowledge    on    which    the  give  an  opportunity  to  observe   and 

witness  bases  his  opinion."    Robinson  measure    their    emotions.      State    V. 

V.  Adams,  62  Me.  369,  409,  16  Am.  George,  (Wash.  1910)  109  Pac.  114. 
Rep.  473   (1874). 
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a  given  memtal  state  is  a  relevant  fact/  a  properly  qualified  ob- 
server may,  under  proper  administrative  conditions,  state  his 
inference  as  to  its  existence.  These  administrative  conditions  are : 
(1)  that  a  suitable  forensic  necessity  should  exist  for  receiving  the 
secondary  evidence,  as  well  as  (2)  that  it  should  be  objectively 
and  subjectively  relevant.  If  all  the  constituting  phenomena  on 
which  the  inference  is  based  can  adequately  be  placed  before  the 
jury,  no  ground  is  shown  for  receiving  the  opinion. 

Subjective  inferences.  —  The  mental  state  of  a  witness  may  be 
given  by  the  witness  himself.  He  may,  in  other  words,  testify,  in 
general,  to  his  own  motive  or  other  mental  state.  He  may  say 
that  his  mental  attitude  is  one  of  belief,  disbelief  or  of  indif- 
ference.* Such  testimony,  however,  stands  in  the  same  adminis- 
trative position  as  that  of  any  other  witness  to  the  same  point  and 


3.  Thompkins  v.  Augusta,  etc.,  R. 
Co.,  21  S.  C.  420  (1884);  Over  v. 
Missouri,  etc.,  E.  Co.,  (Tex.  Civ.  App. 
1903)  73  S.  W.  535;  Morrison  v. 
State,  40  Tex.  Cr.  473,  51  S.  W.  358 
(1899)  (contented  and  joyous); 
Hurlbut  V.  Boaz,  4  Tex.  Civ.  App. 
371,  23  S.  W.  446  (1893)  (malicious 
prosecution). 

Much  confusion  has  been  introduced 
by  an  attempt  to  exclude  certain  ir- 
relevant mental  states  on  some  other 
ground  than  that  of  irrelevancy.  For 
example,  where  a  person  has  done  a 
definite  act  or  made  a  precise  state- 
ment to  which  the  law  attaches  con- 
sequences or  upon  which  a  claim  of 
liability  may  properly  arise,  the 
mental  state  with  which  the  act  is 
done  or  statement  made  may  not  be 
of  the  slightest  legal  importance. 
Occasionally,  this  is  put  into  the 
psuedo  presumption  that  every  one  is 
conclusively  presumed  to  intend  the 
sonsequences  of  his  acts.  §  1166. 
Whatever  be  the  nomenclature  used, 
it  is  obviously  no  defense  to  a  man 
said  to  be  liable  for  the  consequences 
of  negligence  for  him  to  say  that  he 
did  not  mean  to  be  negligent.  A  wit- 
ness cannot  be  asked  what  he  had  in 
mind  when  he  made  an  entirely  un- 
ambiguous statement.     Berge  v.  Kit- 


tleson,  (Wis.  1907)  114  N.  W.  125. 
A  person  accused  of  crime  and  who 
has  been  seen  to  strike  the  fatal  blow 
cannot  be  heard  to  state  that  he 
went  to  the  loous  of  the  encounter 
with  thoughts  of  pacification.  In  all 
such  cases,  the  existence  of  the  mental 
state  which  it  is  proposed  to  prove  is 
a  matter  of  no  consequence,  i.  e.,  it  is 
irrelevant.  This  is  usually  put  into 
the  somewhat  misleading  form  of  say- 
ing that  a  party  will  not  be  allowed 
to  testify  to  an  undisclosed  mental 
state.  Should  the  existence  of  a  par- 
ticular mental  state  be  a  constituent 
or  component  fact  of  the  right  or  lia- 
bility asserted,  the  existence  of  it  can 
be  proved  by  any  evidentiary  fact  in- 
cluding the  statement  of  the  person 
himself. 

"Thought."  —  That  a  witness 
"  thought  "  a  given  locomotive  would 
surely  stop  has  been  reje.cted  as  being 
a  mere  mental  operation.  Southern 
R.  Co.  V.  Bonner,  (Ala.  1904)  37  So.  702. 

4.  Com.  V.  Piper,  120  Mass.  185 
(1876). 

See  also  §  1741e. 

Other  mental  states.  —  Similar  tes- 
timony may  be  given  by  a  witness  as 
to  the  existence  of  other  relevant  men- 
tal states.  Kinner  t'.  Boyd,  (Iowa 
1908)  116  N.  W.  1044  (excitement). 
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will  be  rejected  if,  on  account  of  its  impossibility  of  direct  con- 
tradiction, likely  to  mislead  the  jury  or  be  objectionable  for  some 
other  reason.^ 

§  1928a.  (Psychological  Inferences;  Objective  mental 
States) ;  Animals.  —  An  average  observer  of  ordinary  intelligence 
and  of  adequate  opportunities  for  observation  may  state  an  in- 
ference from  the  appearances  which  he  has  observed  as  to  the 
mental  state  of  an  animal  at  a  given  time.  He  may,  for  example, 
say  that  the  animal  looked  "  fierce."  ^  He  may  properly  state,  of 
a  horse,  that  he  appeared  "  sulky  rather  than  frightened,"  ^  or, 
on  the  other  hand,  that  the  animal  was  actually  frightened.' 

§  1929.  (Psychological  Inferences;  Objective  mental 
States);  Intuitive  Inferences Where  the  inference  is  an  in- 
tuitive one,  the  mind  automatically  responding  to  the  stimulus 
of  the  sense-impression,  the  inference  as  to  mental  state  is,  in 
main,  simply  a  statement  of  fact.  It  is  accordingly  accepted  by 
judicial  administration  as  a  matter  of  course.-'     Thus,  the  witness 


5.  Mobile  Furniture  Commission 
Co.  V.  Little,  108  Ala.  399,  19  So. 
443  ( 1895 )  ;  McCormick  v.  Joseph, 
77  Ala.  236  (1884);  Hoehn  v.  Chi- 
cago, etc.,  R.  Co.,  152  111.  223,  38 
N.  B.  549  (1894);  Douglass  v. 
Leonard,  17  N.  Y.  Suppl.  591  (1892) 
[reversing  14  N.  Y.  Suppl.  274 
(1891)];  Simmons  Hardware  Co.  v. 
Greenwood  Bank,  41  S.  C.  177,  19  S. 
E.  502,  44  Am.  St.  Rep.  700  (1893). 

§  1928a-l.  Mattison  v.  State,  55 
Ala.  224   (1876)    (dog). 

2.  Whittier  v.  Franklin,  46  N.  H. 
23,  88  Am.  Dec.  185   (1865). 

3.  Ward  v.  Meredith,  122  111.  App. 
169  (1905)  [judgment  affirmed  220 
III.  66,  77  N.  E.  118   (1906).] 

§  1929-1.  Alabama.  —  Hays  v.  Le- 
moine,  47  So.  97  (1908). 

California. — Holland  v.  Zollner,  102 
Cal.  633,  639,  36  Pac.  930,  37  Pac. 
231    (1894). 

Massachusetts.  —  Com.  v.  Sturti- 
Tant,  117  Mass.  122,  19  Am.  Rep.  401 
(1893). 


Missouri.  —  State  v.  Buchler,  103 
Mo.  203,  15  S.  W.  331    (1890). 

'New  Bampshire.  —  Whitman  v. 
Morey,  63  N.  H.  448,  2  Atl.  899 
(1885)  (favorably  inclined);  Hardy 
V.  Merrill,  56  N.  H.  227,  241,  242,  22 
Am.  Rep.  441   (1875). 

Temas.  —  Powers  v.  State,  23  Tex. 
App.  42,  63,  5  S.  W.  153   (1887). 

England.  —  Wheeler  v.  Alderson,  3 
Hagg.  Eeel.  574  ( 1831 )  ;  Dew  v. 
Clark,  3  Add.  Eccl.  79,  108  (1826). 

"  Love,  hatred,  sorrow,  joy,  and 
various  other  mental  and  moral  oper- 
ations, find  outward  expression,  as 
clear  to  the  observer  as  any  fact  com- 
ing to  his  observation,  but  he  can 
only  give  expression  to  the  fact  by 
giving  what  to  him  is  the  ultimate 
fact,  and  which,  for  want  of  a  more 
accurate  expression,  we  call  opinion. 
To  say  that  a  man  acts  rational  or 
irrational  is  but  to  describe  an  out- 
ward manifestation  drawn  from  ob- 
served facts.  It  is  the  last  analysis, 
the  ultimate  fact,  deduced  from  evi- 
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may  state  that  a  person  observed  by  him  "  expected  "  something  to 
happen,  e.  g.,  to  meet  a  person  at  a  certain  place.  ^ 

§  1930.  (Psychological  Inferences;  Objective  mental 
States);  Reasoned  Inferences.  —  Where  the  proportion  of  the  ele- 
ment of  reasoning  is  high,  as  compared  to  that  of  observation,  the 
inference  as  to  mental  state  may  properly  be  considered  a  reasoned 
one.^  So  long,  however,  as  an  adequate  administrative  necessity 
for  receiving  it  is  shown,  one  commensurate  with  the  invasion  of 
the  province  of  the  jury  involved  in  admitting  it,  the  secondary 
evidence  of  the  mental  effect  will  be  regarded  as  competent.  This 
consideration,  rather  than  that  of  the  permanent  or  transitory 


dentiary  facts,  coming  under  observa- 
tion but  so  transitory  and  evanescent 
as  to  be  like  drunkenness,  easy  of 
detection  and  difficult  of  explanation. 
Svch  conduct  is  not  so  much  a  matter 
of  judgment  as  of  observation."  Hol- 
land V.  ZoUner,  102  Cal.  633,  639,  36 
Pac.  930,  37  Pac.  231  (1894). 
"Anger,  ferocity,  vulgar  hate,  the 
meanest  look  a  mortal  man's  face 
could  have."  State  v.  Buchler,  103 
Mo.  203,  15  S.  W.  331    (1890). 

"  Opinions  of  witnesses  derived 
from  observation  are  admissible  in 
evidence,  when,  from  the  nature  of 
the  subject  under  investigation,  no 
better  evidence  can  be  obtained.  .  .  . 
And  so,  also,  in  the  investigation  of 
mental  and  psychological  conditions, 
—  because  it  is  impossible  to  convey 
to  the  mind  of  another  any  adequate 
conception  of  the  truth  by  »  recital 
of  visible  and  tangible  appearances,  — 
because  you  cannot,  from  the  nature 
of  the  case,  describe  emotions,  senti- 
ments, and  affections,  which  are  really 
too  plain  to  admit  of  concealment, 
but,  at  the  same  time,  incapable  of 
description,  —  the  opinion  of  the  ob- 
server is  admissible  from  the  neces- 
sity of  the  case;  and  witnesses  are 
permitted  to  say  of  a  person,  '  he 
seemed  to  be  frightened '  ;  'he  was 
greatly  excited  '  ;  '  he  was  much  con- 
fused '  ;  '  he  was  agitated '  ;  '  he  was 
pleased '  ;  '  he  was  angry.'    All  these 


emotions  are  expressed  to  the  ob- 
server by  appearance  of  the  counte- 
nance, the  eye,  and  the  general  man- 
ner and  bearing  of  the  individual,  — 
appearances  which  are  plainly  enough 
recognized  by  a  person  of  good  judg- 
ment, but  which  he  cannot  otherwise 
communicate  than  by  an  expression 
of  results  in  the  shape  of  an  opinion." 
Hardy  r.  Merrill,  56  N.  H.  227,  241, 
242,  22  Am.  Rep.  441    (1875). 

English  ecclesiastical  courts.  —  An 
observer  has  been  permitted  to  say, 
of  a  testator,  that  he  was  a  man  of 
a  violent  and  irritable  temper,  ex- 
ceedingly self-willed,  and  impatient 
of  contradiction,  and  had  his  full 
share  of  pride  and  conceit;  he  was 
very  precise  and  exact  in  his  domestic 
arrangements,  and  had  certainly  very 
high  notions  of  parental  authority; 
if  he  said  to  his  child  that  such  a 
thing  was  to  be  done,  there  was  no 
disobeying  or  contradicting  him.  Dew 
V.  Clark,  3  Add.  Eccl.  79,  108 
(1826). 

Of  another  person,  the  inference  has 
been  received  that  she  "  appeared  a 
sensible  woman,  one  that  I  should 
call  a  sharp  woman  —  not  to  be  de- 
ceived, and  who  looked  after  her  own 
interest."  Wheeler  r.  Alderson,  3 
Hagg.  Eccl.  574    (1831). 

2.  State  v.  Thomas,  41  La.  Ann. 
1088,  6  So.  803   (1889). 

§  1930-1.    §   1843. 


2603  Harmonizing  mutuax  Eights.  §  1931 

nature  of  the  mental  state  involved,  determines  admissibility. 
Admissible  inferences  may  relate  to  the  existence  of  mental  states 
of  any  degree  of  permanence  or  complexity.  For  example,  a 
witness  may  properly  state  bis  belief  or  disbelief  in  tbe  existence 
of  a  particular  fact,  declare  bis  intention  ^  or  lack  of  it,  altbougb 
it  is  clear  that  bis  inference  may  embody  a  large  element  of  reason- 
ing, even  of  wbat  Mill  calls  ratiocination.  In  like  manner,  a 
VFitness  may  properly  state  tbat  a  given  individual  appeared  to 
take  no  interest  in  vs^bat  was  going  on.^  It  follows  that  where  the 
mental  result  on  the  part  of  tbe  witness  is  rather  an  intellectual 
concept  reached  by  a  line  of  reasoning,  more  or  less  intricate, 
instead  of  a  shorthand  method  of  stating  the  results  of  sense- 
perception  impossible  of  complete  statement,  the  inference  will 
be  rejected.* 

§  1931.  (Psychological  Inferences;  Objective  mental 
States);  Administrative  Requirements;  Necessity.  —  Tbe  sole  con- 
dition for  receiving  secondary  evidence  of  any  kind  is  the  demon- 
stration by  its  proponent  of  an  adequate  administrative  necessity. 
In  this  connection,  the  qualifying  epithet  "  adequate  "  is  a  matter 
of  consequence.  By  no  means  is  it  sufficient  for  one  who  tenders 
secondary  evidence  to  show  a  forensic  necessity  of  some  kind.  To 
be  successful  in  having  his  evidence  admitted,  be  must  cause  it 
affirmatively  to  appear  that  he  is  laboring  under  a  necessity  for 
introducing  this  species  of  evidence  which  is  commensurate  with 
the  extent  to  which  he  is  swerving  from  tbe  established  line  of 
proof.  In  other  words,  the  demands  of  the  court  or  of  his  opponent 
are  to  yield  only  to  the  extent  tbat  bis  own  paramount  rights 
require  that  they  should  do  so. 

2.  Spencer    v.    Peterson,    41    Oreg.       66  Minn.  483,  69  N.  W.  619    (1896) 
257,  69  Pac.  519,  1108   (1902).  (appeared  afraid  and  under  person's 

3.  The    accused   immediately   after       influence). 

the    murder    "  took    no    interest    ap-  New  York. —  Diefendorf  v.  Thomas, 

parently  in  what  was  going  on,  that  37    N.    Y.    App.   Div.   49,    55   N.    Y. 

is,    to    ask    questions    or    to    answer  Suppl.  699    (1899)     (claimed  to  own 

questions."    Com.  v.  Piper,  120  Mass.  land). 

185,  188  (1876).  Utah.  — Reese    v.    Morgan    Silver 

4.  Alahama.  —  State     v.     Houston,  Min.  Co.,   17  Utah  489,  54  Pac.  759 
78  Ala.  576,  56  Am.  Rep.  59   (1885).  (1898)    (knowledge). 

Connecticut.  —  Worden     ■!).     Gore-  The   statement   of   a   witness   that 

Meehan  Co.,  78  Atl.  422   (1910).  certain    appearances    "impressed    me 

Minnesota. —  Monahan  v.  Halloran,       with  the  belief  that  his  robbery  was 
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The  reasoning  of  mtnesses  presents  no  exception  to  so  general  a 
rule  of  administration.  The  interests  o£  substantial  justice  de- 
mand the  best,  the  primary,  evidence.  The  adverse  party  has  a 
right  to  have  his  claims  adjudicated  by  its  use.  In  suoh  a  con- 
nection, the  primary  evidence  is  the  original  phenomena  of  sense- 
perception.  The  rights  of  the  opponent  include  one  to  a  jury 
trial.^  He  is  entitled  to  have  the  reasoning  which  is  applied  to 
his  case  be  that  of  the  jury  rather  than  that  of  witnesses,  however 
capable  the  latter  may  be  of  reaching  a  sound  conclusion. 

To  justify  the  reception  of  the  inference  of  am  observer^  the 
proponent  must  show  an  adequate  necessity.  Should  the  inference 
be  practically  one  of  fact,  an  intuitive  reflex  perception,  no  special 
necessity  need  be  exhibited.  Facts  can  be  proved  by  the  use  of 
witnesses  in  no  other  way.  To  the  extent,  however,  that  the 
inference  is  a  reasoned  one,  the  justification  for  receiving  it  in 
evidence  is  found  in  the  circumstance  that  the  paucity  of  language 
makes  it  impossible  to  describe  minute  phenomena  in  suoh  a  way 
as  to  present  a  true  picture  of  the  actual  appearance.  Should 
this  necessity  for  resorting  to  secondary  evidence  be  commensurate 
with  the  extent  to  which  the  function  of  the  jury  to  reason  upon 
the  facts  of  the  case  is  displaced,  the  inference  is  properly  received. 

§  1932.  (Psychological  Inferences;  Objective  mental 
States;  Administrative  Requirements);  Subjective  Relevancy; 
Adequate  Knowledge.  —  Chief  among  the  elements  of  subjective 
relevancy,  upon  which  judicial  administration  insists  as  a  con- 
dition of  admissibility,  is  adequate  knowledge.  This  is  shown,  as 
a  matter  of  practice,  by  the  preliminary  detail  of  constituting 
facts  which  the  witness  is  called  upon  to  give  as  part  of  the  basis 
of  his  inference.^     It  is  essential,  for  reasons  more  fully  stated 

real "    is    not   competent.     State    v.  such  facts  as  will  show  presumptively 

Houston,  78  Ala.   576,   56  Am.   Rep.  that  his  opinion  is  well  founded.    But 

59    (1895).  it   is   not   quite   correct  to   say   that 

§  1931-1.    §  1796.  the  opinion  of  a  witness  is  entitled 

§  1932-1.    Sydleman    v.    Beckwith,  to   consideration  only  so  far   as  the 

4;i   Conn.   9,   13    (1875)  ;    Cothran  v.  facts  stated  by  him  sustain  the  opin- 

Forsyth,  68  Ga.  560  (1882)  ;  Marshall  ion,  unless  the  proposition  is  under- 

V.   Hanby,   115   Iowa  318,   88  N.   W.  stood  to  include  among  the  facts  re- 

801   (1902).  ferred    to,    the    acquaintance    of    the 

"  In  all  cases  it  is  important,  with  witness  with  the  subject  matter  and 

a  view  to  confirm  the  opinion,  that  his     opportunities     for     observation. 

the  witness  should  be  able  to  state  The  very   basis   upon   which,   as   we 
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elsewhere,^  that  it  should  affirmatively  appear  from  this  detail  of 
constituting  phenomena,  or  in  some  other  probative  way,  that  the 
witness  has  such  intelligence  and  has  enjoyed  such  facilities  for 
observation  as  will  enable  him  to  draw  a  rational  inference  which 
can  fairly  be  assumed  to  be  of  some  assistance  to  the  jury.  The 
adverse  party  has  the  undoubted  right  to  cross-examine  as  to  the 
basis  on  which  the  inference  is  founded.^  To  refuse  to  recognize 
this  right  is  "  reversible  "  error.* 

§  1933.  (Psychological      Inferences;      Objective      mental 

States) ;  Self -regarding  States The  psychological  fact  to  which 

the  inference  of  the  witness  relates  may  be  self-regarding,  i.  e., 
the  effect  produced  upon  the  mind  of  a  beholder  may  be  that  of  a 
feeling  subjectively  limited,  self -centered.  Such  an  emotion,  ap- 
parently, is  mental  anguish,  e.  g.,  that  caused  by  a  failure  to 
render  some  last  office  of  love  to  a  near  relative  caused  by  non- 
delivery of  a  telegram.*  Expectation,^  grief,*  melancholy,*  and 
other  subjective  mental  states  ®  are  of  this  description.     It  may 


have  seen,  this  exception  to  the  gen- 
eral rule  rests,  is  that  the  nature  of 
the  subject  matter  is  such  that  it 
cannot  be  reproduced  or  detailed  to 
the  jury  precisely  as  it  apppeared  to 
the  witness  at  the  time."  Sydleman 
V.  Beckwith,  43  Conn.  9,  13  (1875). 

2.  §  1813. 

3.  Marshall  v.  Hanby,  115  Iowa 
318,  88  N.  W.  801   (1902). 

4.  Marshall  v.  Hanby,  115  Iowa 
318,  88  N.  W.  801   (1902). 

§  1933-1.  Sherrill  v.  Western 
Union  Tel.  Co.,  117  N.  C.  352,  23  S. 
E.  277    (1895). 

See  also  Lay  v.  Postal  Telegraph 
Cable  Co.,   (Ala.  1911)    54  So.  529. 

It  was  competent  to  prove  that 
plaintiil  seemed  to  be  melancholy  or 
to  be  suffering  severe  mental  anguish 
when  she  was  living  in  his  house  and 
constantly  associated  with  him.  The 
appearance  of  the  countenance  some- 
times at  least  furnishes,  say  the 
court,  far  more  reliable  evidence  of 
mental  agony  than  words,  which  are 
often  used  to  give  expression  to  what 
is   feigned,  and  the  Impression  pro- 


duced can  only  be  communicated  to 
others  as  an  opinion.  Sherrill  v. 
Western  Union  Tel.  Co.,  117  N.  C. 
352,  23  S.  E.  277   (1895). 

2.  State  V.  Thomas,  41  La.  Ann. 
1088,  6  South.  803  (1889)  (that  a 
witness  expected  to  meet  a  person  at 
a  certain  place) . 

3.  Hughes  V.  Nolte,  7  Ind.  App. 
526,  34  N.  E.  745   (1893). 

4.  State  V.  McKnight,  119  Iowa  79, 
93  N.  W.  63  (1903)  (despondent); 
Smith  V.  Hickenbottom,  57  Iowa  733, 
11  N.  W.  664  (1882)  ("very  much 
cast  down " )  ;  Culver  v.  Dwight,  6 
Gray   (Mass.)   444   (1856)    (sad). 

A  contrary  view.  —  In  Alabama, 
following  the  peculiar  rule  adopted 
in  that  state,  evidence  that  a,  certain 
person  was  observed  to  be  "  down- 
cast "  has  been  said  to  be  but  the  in- 
ference of  the  witness  and,  as  such, 
should  be  rejected.  McAdory  «).  State, 
59  Ala.  92  (1877)  [citing  Gassen- 
heimer  v.  State,  52  Ala.  313  (1875)  ; 
Johnson  v.  State,  17  Ala.  618,  625 
(1850). 

5.  Iowa.  —  State    v.    Wright,    112 


1933 
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properly  be  said  of  a  person  observed  tkat  be  appeared  to  be 
nervous  or  to  be  laboring  under  excitement.®  Fear,  a  most  power- 
ful and  well  marked  emotion,  is  also  self -regarding.'^  Tbe  com- 
prebensive  state  of  tbe  mental  content,  knowledge,^  or  understand- 
ing ®  sbould,  it  would  seem,  be  looked  upon  in  tbe  same  ligbt. 
Administrative  reasons  may,  bowever,  cause  its  rejection.^"     Into 


Iowa  436,  84  N.  W.  541  (1900) 
(seemed  to  be  in  his  usual  frame  of 
mind)  ;  State  v.  Hudson,  50  Iowa  157 
(1878)    (felt  pretty  bad). 

Massachusetts.  —  Com.  v.  Piper, 
120  Mass.  185  (1876)  (indifference); 
Culver  V.  Dwight,  6  Gray  (Mass.) 
444  (1856)  (looked  as  if  she  felt 
very  sad). 

Texas. — -Jackson  v.  State,  44  Tex. 
Cr.  259,  70  S.  W.  760  (1902)  (sur- 
prised) ;  Western  Union  Tel.  Co.  v. 
Carter,  (Civ.  App.  1892)  20  S.  W. 
835  (sorrow  and  grief)  ;  Allen  v. 
State,  8  Tex.  App.  67  (1880)  (seemed 
interested ) . 

Utah.  —  Fritz  v.  Western  Union 
Tel.  Co.,  25  Utah  263,  71  Pac.  209 
(1903)    (disgusted). 

Vermont.  —  State  v.  Bradley,  64 
Vt.  466,  24  Atl.  1053  (1892) 
("kinder  worried"). 

6.  Alabama.  —  State  v.  Houston, 
78  Ala.  576,  56  Am.  Rep.  59   (1885). 

Arkansas.  —  Williams  v.  State,  16 
S,  W.  816   (1891). 

Georgia.  —  Roberts  v.  State,  123 
Ga.  146,  51  S.  E.  374  (1905)  (ex- 
cited). 

Illinois.  —  Dimick  v.  Downs,  82 
111.  570  (1876)    (nervous  or  excited). 

Teaxis.  —  Holland  v.  State,  ( Or. 
App.  1910)  131  S.  W.  563;  Canon  v. 
State,  (Cr.  App.  1910)  128  S.  W. 
141. 

7.  Thornton  v.  State,  113  Ala.  43, 
21  South.  356,  59  Am.  St.  Eep.  97 
(1896)  (frightened)  ;  Lewis  v.  State, 
96  Ala.  6,  11  South.  259,  38  Am. 
St.  Rep.  75  (1892);  State  v.  Hous- 
ton, 78  Ala.  576,  56  Am.  Rep.  59 
(1885)  ("scared");  State  r.  Ram- 
Bey,  82  Mo.  133  (1884)    ("scared"  — 


as-  if  he  wanted  to  get  away )  ;  State 
V.  Byrd,  41  Mont.  585,  111  Pac.  407 
(1910)  (appeared  to  be  seared); 
State  V.  Tighe,  27  Mont.  327,  71  Pac. 
3  (1903);  Lord  v.  Manchester  St. 
Ry.,  (N.  H.  1907)  67  Atl.  639 
(frightened)  ;  State  v.  Shinborn,  46 
N.  H.  497,  88  Am.  Dec.  224   (1866). 

A  passenger  on  a  railroad  train  in 
describing  the  condition  of  the  other 
travelers  just  prior  to  an  aooident 
should  be  allowed  to  state  that  "  all 
were  nervous,  apprehensive,  and  the 
eilects  and  sensations  were  those  of 
very  fast  speed,  and  what  seemed  to 
me  reckless  speed."  Galveston,  etc., 
R.  Co.  V.  Wesch,  85  Tex.  593,  22  S. 
W.  957   (1893). 

Lack  of  adequate  knowledge. — 
Should  the  witness  fail  to  state  a 
suitable  number  of  constituting  facts, 
his  inference  may  be  rejected.  Lewis 
V.  State,  96  Ala.  6,  11  South.  259,  38 
Am.  St.  Rep.  75  (1891);  Poe  v. 
State,  87  Ala.  65,  6  South.  378 
(1888);  Manahan  r.  Halloran,  66 
Minn.  483,  69  N.  W.  619   (1896). 

8.  JeiTersonville  v.  McHenry,  22 
Ind.  App.  10,  53  N.  E.  183  (1898). 

9.  Piano  Mfg.  Co.  v.  Kautenberger, 
121  Iowa  213,  96  N.  W.  V43   (1903). 

10.  Alabama.  —  Ashford  v.  Ash- 
ford,  136  Ala.  631,  34  South.  10,  96 
Am.  St.  Rep.  82   (1902). 

Indiana.  —  Louisville,  etc.,  R.  Co. 
V.  Goben,  15  Ind.  App.  123,  42  N.  E. 
1116,  43  N.  E.  890    (1895). 

Iowa.  —  State  r.  Worthen,  111 
Iowa  267,  82  N.  W.  910  (1900). 

Minnesota.  —  Bank  of  Commerce  v. 
Selden,  1  Minn.  340   (1856). 

New  York.  —  Major  v.  Spies,  66 
Barb.  576   (1873). 
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Unfavorable  States  eeigaeding  Othees.       §  1934 


this  category  falls  tlie  operation  of  undue  ^^  or  otker  influence. 
One's  "  understanding  "  may  be,  in  certain  cases,  a  relevant  fact.^^ 
A  given  state  of  mind,  manifesting  outwardly,  may  properly  be 
described  as  "  natural."  '* 


§  1934.  (Psychological      Inferences;      Objective      mental 
States) ;  Psychological  States  regarding  Others ;   Unfavorable.  — 

The  mental  state  as  to  the  existence  of  which  the  witness  declares 
his  inference  may  be  a  forth-putting  emotion,  one  having  reference 
to  the  good  or  ill  of  persons  other  than  the  one  possessing  or 
possessed  by  it.  The  feeling  may  be  favorable  or  unfavorable  to 
some  other  person.  Malevolent  feelings  may  be  typified  by  anger.^ 
In  like  manner,  the  appearance  of  a  given  individual  as  that  of 


Texas.  —  International,  etc.,  R.  Co. 
V.  Bearden,  31  Tex.  Civ.  App.  58,  71 
S.  W.  558   (1902). 

But  see  Gulf,  etc.,  R.  Co.  v.  West, 
(Civ.  App.  1896)  36  S.  W.  101 
(1896). 

Utah.  —  Reese  v.  Morgan  Silver 
Min.  Co.,  17  Utah  489,  54  Pae.  759 
(1899). 

United  States.  —  Union  Pae.  R.  Co. 
V.  O'Brien,  161  U.  S.  451,  16  S.  Ct. 
618,  40  L.  ed.  766  (1895)  [affirming 
49  Fed.  538,  1  C.  C.  A.  354   (1892).] 

11.  Marshall  v.  Hanby,  115  Iowa 
318,  88  N.  W.  801  (1902)  ;  Pattee  v. 
Whitcomb,  72  N.  H.  249,  56  Atl.  459 

(1903)  ;  Eagleton  v.  Kingston,  8  Ves. 
Jr.   438,   450,   32   Eng.  Reprint.   425 

(1803). 

12.  Southern  Ry.,  Carolina  Divi- 
sion, V.  Howell,  79  S.  C.  281,  60  S.  B. 
677  (1908)  ;  Whitfield  v.  Diffie,  (Tex. 
Civ.  App.  1907)  105  S.  W.  324  (deed 
absolute  or  in  trust). 

13.  State  V.  Wright,  112  Iowa  436, 
84  N.   W.   541    (1900). 

§  1934-1.  Alabama. —  Linnehan  v. 
State,  116  Ala.  471,  22  South.  662 
(1898)  ;  Miller  v.  State,  107  Ala.  40, 
19  South.  37  (1895)  ;  Reeves  v.  State, 
96  Ala.  33,  11  South.  296  (1892) 
("looked  like  they  were  trying  to 
fight"). 
Florida. — Sims  v.  State,  52  So.  198 


(1910)  (like  he  was  a  pretty  mad 
man) . 

Iowa.  —  State  v.  Wright,  112  Iowa 
436,  84  N.  W.  541  (1900);  State  v. 
Shelton,  64  Iowa  333,  20  N.  W.  459 
(1884). 

Michigan.  —  People  v.  Lilly,  38 
Mich.  270  (1878). 

Missouri. —  State  v.  Buchler,  103 
Mo.  203,  15  S.  W.  331   (1891). 

Montana.  —  State  v.  Tighe,  27 
Mont.  327,  71  Pae.  3  (1903)  ("a 
shorthand  rendering  of  fact"). 

North  Carolina.  —  State  v.  Ed- 
wards, 112  N.  C.  901,  15  S.  E.  521 
(1903)    (mad). 

Texas. — Catlett  v.  State  (Cr.  App. 
1901)   61  S.  W.  485. 

"Anger  or  bad  temper  can  be 
proved  in  no  other  way."  Jenkins  v. 
State,  82  Ala.  25,  2  South.  150 
(1887). 

"  If  the  expressions  of  the  coun- 
tenance of  one  accused  of  crime  could 
be  seen  by,  or  reproduced  before  the 
jury  exactly  as  it  was  at  the  time, 
and  immediately  before  and  after  the 
act,  there  can  be  no  doubt  it  would 
have  great  weight  in  determining  the 
intent  and  purpose  of  the  accused, 
and  the  motives  by  which  he  was 
actuated;  often  it  would  be  abso- 
lutely convincing.  Such  being  its 
character,    evidence   of   such    expres- 


§  1935 


Infeeknce;  Oedinaey  Obseevee. 
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being  "  cross,"  ^  "  mad,"  ^  "  ferocious,"  *  or  the  like,  may  be 
stated  by  the  observer. 

§  1935.  (Psychological      Inferences;      Objective      mental 
States;  Psychological  States  regarding  Others);  Favorable. — 

With  equal  propriety,  the  inference  of  the  witness  may  assert  the 
existence  of  a  mental  state  favorable  to  others.  The  person  ob- 
served, for  example,  may  be  declared  to  be  acting  under  the 
influence  of  affection.^ 


sion  would  certainly  be  admissible. 
The  general  rule,  it  is  true,  is,  tliat 
a  witness  must  testify  to  facts,  and 
the  jury  draw  its  conclusions  from 
these  facts.  There  are,  however,  mani- 
festations, expressions  and  conditions 
which  language,  at  least  of  ordinary 
persons,  cannot  reproduce.  Of  such 
matters  a  witness  is  allowed  to  give 
the  impression  produced  upon  him- 
self. This  impression  may  be  very 
near  to  an  opinion."  State  v.  Buch- 
ler,  103  Mo.  203,  207,  15  S.  W.  331 
(1890). 

2.  State  V.  Grafton,  89  Iowa  109, 
56  N.  W.  257   (1893). 

3.  State  V.  Utley,  132  N.  C.  1022, 
43  S.  E.  820  (1903);  State  v.  Ed- 
wards, 112  N.  C.  901,  17  S.  E.  521 
(1893). 

4.  State  V.  Buchler,  103  Mo.  203, 
15  S.  W.  331   (1891). 

§  1935-1.  Appeal  of  Spencer,  77 
Conn.  .638,  60  Atl.  289  (1905)  (af- 
fectionately) ;  McKee  r.  Nelson,  4 
Cow.  (N.  Y.)  355,  356,  15  Am.  Dec. 
384  ( 1825 )  ;  State  v.  James,  31  S.  C. 
218,  9  S.  E.  844  (1889)  (friendly); 
Trelawney  v.  Coleman,  1  B.  &  Aid. 
90,  2  Stark.  191,  192,  18  Rev.  Rep. 
438,  3  E.  C.  L.  372  (1817)  (wife's 
affection  for  husband). 

See  also  Miller  v.  Livingston,  (Utah 
1909)   102  Pac.  996. 

"  There  was  a  change  in  her  feel- 
ings towards  me  after  1901,  and  she 
always  acted  more  sociable  to  him 
( defendant )  than  she  would  to  me " 
may  properly  be  stated  by  the  plain- 
tiff in  an  action  for  the  alienation  of 


a  wife's  affection.  Barnes  v.  Tibbits, 
(Mich.  1910)  129  N.  W.  42,  17  De- 
troit Leg.  N.  1062. 

On  the  contrary,  where  suflBcient 
administrative  reason  exists  for  so 
doing,  the  inference  may  be  rejected. 
McVey  v.  Blair,  7  Ind.  590  (1856) 
(affection)  ;  Kesselring  v.  Hummer, 
(Iowa,  1906)  106  N.  W.  501;  Leckey 
17.  Bloser,  24  Pa.  St.  401  (1855) 
(mutual  attachment). 

"  We  think  the  judge's  decision 
founded  in  good  sense,  and  in  the 
nature  of  things.  We  do  not  see 
how  the  various  facts  upon  which  an 
opinion  of  the  plaintiff's  attachment 
must  be  grounded  are  capable  of 
specification,  so  as  to  leave  it,  like 
ordinary  facts,  as  a  matter  of  infer- 
ence, to  the  jury.  It  is  true,  as  a. 
general  rule,  that  witnesses  are  not 
allowed  to  give  their  opinions  to  a 
jury;  but  there  are  exceptions,  and 
we  think  this  one  of  them.  There 
are  a  thousand  nameless  things,  in- 
dicating the  existence  and  degree  of 
the  tender  passion,  which  language 
cannot  specify.  The  opinion  of  wit- 
nesses on  this  subje.ot  must  be  de- 
rived from  a  series  of  instances,  pass- 
ing under  their  observation,  which 
yet  they  never  could  detail  to  a 
jury."  MoKee  v.  Nelson,  4  Cow.  (N. 
Y.)  355,  356,  15  Am.  Dec.  384 
(1825). 

"  The  judgment  which  the  witness 
had  formed,  from  the  anxiety  which 
the  wife  had  expressed  concerning 
her  husband,  and  from  her  mode  of 
speaking  of  him  during  her  absence 


2609  Disposition  or  Animals.        §§  1936,  1937 

§  1936.  (Psychological  Inferences;  Objective  mental 
States;  Psychological  States  regarding  Others);  Disposition.  — 

Among  complicated  mental  states,  perhaps  the  most  frequently 
encountered  in  actual  practice,  is  that  of  character  or  disposition. 
As  to  this,  under  appropriate  conditions,  the  inference  of  an 
observer  will  be  received.^  Thus,  one  who  has  had  suitable  oppor- 
tunities for  observation  may  be  allowed  to  state  that  a  certain 
person  appeared  to  be  of  a  happy  and  contented  disposition.^ 

Change.  —  While  an  inference  as  to  a  temporary  mental  state 
has  been  rejected,^  a  change  in  customary  mental  attitude  may  be 
stated  by  a  qualified  observer.* 

Relative  disposition.  —  A*  competent  observer  may  be  permitted 
to  state,  where  the  employment  of  an  excessive  proportion  of 
reasoning  is  not  involved,  not  only  what  was  the  actual  disposition 
of  a  given  individual  but  also  in  what  way  it  compared  with  that 
of  another  person.^ 

The  obvious  administrative  reason  for  permitting  the  witness 
thus  to  summarize  into  an  inference  phenomena  observed  by  him 
is  that  they  cannot  be  placed  before  the  jury  with  satisfactory 
completeness.® 

§  1937.  (Psychological  Inferences;  Objective  mental 
States;  Psychological  States  regarding  Others;  Disposition); 

Animals.  —  The  disposition  of  an  animal,  like  that  of  a  human 
being,  may  be  stated,  under  proper  droumstances,  in  the  form  of 

from  him  was  evidence."    Trelawney  the   inference.      State   v.   Vanella,   40 

V.  Coleman,  1  B.  &  Aid.  90,  2  Stark.  Mont.  326,  106  Pac.  364  (1910). 

191,   192,  18  Rev.  Rep.  438,  3  B.  C.  It  is  improper  to  receive  the  evi- 

L.  372   (1817)   per  Holroyd,  J.  dence  of  a  witness  as  to  the  disposi- 

§    1936-1.  Bush  V.   State,   109  Ga.  tion  of  one,  whom  he  has  had  no  ade- 

120,  34  S.  E.  298   (1899)    (violent);  quate  opportunity  of  observing.   Young 

Ex    parte    McCoy,     (Tex.    Civ.    App.  v.   State,    (Tex.  Cr.   App.    1909)    116 

1904)    82  S.  W.   1044    (ungovernable  S.  W.  1158  (prostitute), 

temper)  ;    Matthewson    v.    Matthew-  3.  McAdory  v.    State,   59   Ala.    92 

son,  81  Vt.  173,  69  Atl.  646    (1908)  (1877)       (down-oast);      Johnson     v. 

(willful  unpleasant,  and  domineering  State,  17  Ala.  618   (1850). 

disposition).  4.  Johnson  v.   State,   17    Ala.   618 

See  also  State  v.  Vanella,  40  Mont.  (1850)    (from  habitual  liveliness  to 

326,  106  Pac.  364   (1910)    (nervous).  silence). 

2.  Morrison  v.  State,  40  Tex.  Cr.  5.  Brownell  v.  People,  38  Mich.  732 

473,  51  S.  W.  358   (1899).  (1878)    (accused  and  deceased). 

Sufficient    opportunities   for   obser-  6.  Matthewson  v.   Matthewson,   81 

vation  must  be  shown  to  warrant  the  Vt.  173,  69  Atl.  646   (1908). 
jury,  as  reasonable  men,  in  following 
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§  1938  Infekence;  Oedinaey  Obseevee.  2610 

an  inference  by  a  suitably  qualified  observer.^  Thus,  a  witness 
may  testify  that  the  efieet  produced  on  his  mind  by  what  he 
observed  regarding  a  given  animal  was  that  the  latter  was  kind, 
safe,  or  gentle.^  An  animal  may,  on  the  other  hand,  be  inferred 
to  be  sulky.^  In  any  such  case,  the  observing  witness  must  be 
shown  to  have  had  adequate  opportunities  for  observation  and  the 
mental  capacity  necessary  in  order  to  utilize  these  opportunities 
in  respect  to  the  inference  submitted.*  A  narration  of  an  animal's 
conduct  on  a  particular  occasion  is  not  a  sufiicient  qualification  to 
enable  a  witness,  in  the  absence  of  previous  acquaintance  with  the 
animal's  character  or  disposition,  to  form  an  inference  upon  these 
points.^ 

§  1938.  (Psychological      Inferences;      Objective      mental 

States);  Inference  rejected It  has  thus  been  seen  that  where  a 

suitable  administrative  necessity  for  receiving  the  inference  of  an 
ordinary  observer  as  to  the  objective  mental  state  of  a  given  person 
has  been  shown,  and  the  statement  of  the  witness  appears  to  be 
relevant,  the  secondary  evidence  of  the  mental  result  is  admissible. 
The  reverse  of  this  proposition  is  equally  true.  Where  these 
essential  conditions  of  admissibility,  i.  e.,  necessity  and  relevancy, 
are  not  complied  with,  the  secondary  evidence  of  an  inference 
from  the  facts  observed  is  rejected.  This  appears  more  fully  in 
the  following  sections. 

I   1937-1.    Connecticut. — Sydleman  ward  manifestations.     If   these  hap- 

V.  Beckwith,  43  Conn.  9,  13   (1875).  pen  to  be  very  striking  they  may  re- 

IlUnois. — Pioneer  Fireproof  Constr.  main    in    the    memory    and    can    be 

Co.  V.  Sunderland,  188  111.  341,  58  N.  stated,  but  in  many  cases  they  are 

E.  928   (1900).  very    slight    in    each    particular    in- 

New     Hampshire.  —  Whittier      v.  stance,    and   only   the   impression   of 

Franklin,  46  N.  H.  23,  88  Am.  Dec.  an  indefinite  number  of  such  appear- 

185   (1865).  ances  remains,  resulting  in  an  opin- 

Virginia. — Blackwood  Coal  &  Coke  ion  that  the  quality  or  disposition  in 

Co.  V.   James,   60   S.   E.   90    (1908)  question  exists."     Sydleman  v.  Beck- 

(charaeter  of  mule).  with,  43  Conn.  9,  13   (1875). 

West  Virginia.  —  Johnson  v.  Mack  2.  Sydleman  v.  Beckwith,  43  Conn. 

Mfg.   Co.,   65   W.  Va.  544,  64   S.  E.  9  (1875). 

841   (1909).  3.  Whittier  v.  Franklin,  46  N.  H. 

"Where  the  disposition  of  a  per-  23,  88  Am.  Dec.  185  (1865)    (horse), 

son  or  an  animal  (as  in  this  case)  is  4.  Pattee  v.  Whitcomb,   72  N.   H. 

to    be    ascertained;    the    fact    to    be  249,  56  Atl.  459  (1903). 

proved,   being   latent,    can   be   ascer-  5.  San  Antonio  v.  Porter,  24  Tex. 

tained   only   by   symptoms   and  out-  Civ.  App.  444,  59  S.  W.  922  (1900). 
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Lack  of  adequate  Nbcessitt. 


§  1939 


§  1939.  (Psychological      Inferences;      Objective      mental 

States;  Inference  rejected);  Lack  of  adequate  Necessity An 

inference  or  otlier  reasoning  by  a  witness  which  is  not  justified  by 
some  adequate  administrative  necessity  is  properly  rejected. 
Thus,  should  it  appear  to  the  court,  in  any  given  case  in  which  the 
inference  of  a  witness  as  to  the  existence  of  a  mental  state  is 
tendered,  that  no  such  necessity  for  receiving  it  has  been  shown, 
the  rights  of  the  opponent  require  that  the  act  of  reasoning  should 
be  rejected.  This  would  be,  as  is  seen  later,^  particularly  clear 
where  the  precise  point  to  be  passed  on  by  the  jury,  part  of  the 
issue  raised  in  the  case,  is  as  to  the  existence  of  the  psyehologioal 
fact  itself.^  The  same  result  follows  where  an  undue  proportion 
of  reasoning  is  involved  in  the  inference,  should  the  element  of 
reflection  and  ratiocination  predominate  to  an  extent  for  which  no 
sufficient  administrative  necessity  has  been  established.^ 

Direct  ^inferences.  —  A  very  large  proportion  of  the  element  of 
reasoning  will  necessarily  be  felt  to  be  present  in  a  statement 
where  the  witness  is  making  a  direct  inference  as  to  the  mental 


§  1939-1.  §  1942. 

2.  Illinois.  —  Wabash  R.  Co.  v. 
Smillie,  97  111.  App.  7  (1901)  (re- 
liance ) . 

Indiana. —  Maier  v.  Board  of  Pub- 
lic Works,  151  Ind.  197,  51  N.  E.  233 
(1898)    (fraud). 

Iowa.  —  Piano  Mfg.  Co.  v.  Kauten- 
bcrger,  121  Iowa  213,  96  N.  W.  743 
(1903)  (defendant  fully  understood 
he  owed  and  was  to  pay  a  certain 
sum). 

'New  Jersey.  —  Farrlngton  v.  Min- 
turn,  70  N.  J.  L.  627,  57  Atl.  269 
(1909)    (intention  to  pay). 

Utah. — Watson  v.  Butterfleld  Min. 
Co.,  24  Utah  222,  66  Pac.  1067 
(1901)  (purpose);  Wooley  v.  May- 
nes,  18  Utah  232,  54  Pac.  833  (1898) 
(purpose). 

3.  Alahama. — State  v.  Houston,  78 
Ala.  576,  5d  Am.  Eep.  59   (1885). 

Louisiana.  —  State  v.  Hopper,  114 
La.  557,  38  So.  452   (1905). 

Minnesota. — ^Manahan  v.  Halloran, 
66  Minn.  483,  69  N.  W.  619   (1896). 


"New  York. — Diefendorf  v.  Thomas, 
37  N.  Y.  App.  Div.  49,  55  N.  Y. 
Suppl.  699   (1899). 

Utah.  —  Eeese  v.  Morgan  Silver 
Min.  Co.,  17  Utah  489,  54  Pae.  759 
(1898). 

Inducing  purchase.  —  Where  the 
question  was  as  to  which  of  two 
agents  was  entitled  to  the  commis- 
sions on  a  certain  sale,  the  pur- 
chaser cannot  be  asked  to  state  as  to 
who  induced  him  to  buy,  the  question 
being  regarded  as  calling  for  an  in- 
ference by  the  witness  from  his  own 
mental  process  aiid  as  not  relating 
tn  an  existing  fact.  Johnson  v.  Dy- 
sert,  (Kan.  1905)  79  Pac.  652. 

So  also  in  an  action  for  services 
rendered  in  effecting  a  lease,  it  was 
incompetent,  as  being  a,  mere  conclu- 
sion of  the  witness,  for  him  to  an- 
swer whether  in  his  opinion  the  leas- 
ing of  the  premises  was  brought 
about  by  plaintiff's  efforts  and  en- 
tirely through  them.  Duhme  Jewelry 
Co.  V.  Browning,  72  S.  C.  424,  52  S. 
E.  117   (1905). 


§  1940  Infeeejs'ce ;  Oedinaey  Obsebvee.  2G12 

state  of  a  third  person.  He  is  not  reasoning  from  his  specific 
observations,  summarizing  these,  as  it  were,  into  the  mental  result 
which  he  states.  He  is  using  such  phenomena  circumstantially, 
judging  of  them  as  evidence  and  stating  his  conclusion  as  to  the 
mental  content  of  a  third  person.  Thus,  a  witness  may  undertake 
to  state  that  A  knows  a  given  fact  not  because  A  has  been  observed 
by  him  to  show  signs  of  knowing  it  but  because  the  fact  itself 
having  been  stated  in  A's  presence,  he  must  know  it.*  Such  direct 
inference,  in  the  absence  of  manifestation,  is  to  be  rejected.^  Even 
an  expert  witness  is  not  competent  to  testify  to  the  existence  of  a 
mental  state  of  another,  resting  merely  in  the  opinion  of  the 
expert  without  any  basis  for  the  inference  as  to  it.* 

§  1940.  (Psychological      Inferences;      Objective      mental 
States;    Inference    rejected;    Lack    of    adequate    Necessity); 

Facts  may  be  placed  before  the  Jury A  further  administrative 

ground,  furnished  in  many  instances,  for  declining  to  receive  the 
reasoned  inference  of  an  ordinary  observer  with  regard  to  what 
may  be  called  the  more  deep-lying  mental  states,  is  that  it  seldom 
happens  in  regard  to  them  that  their  exhibition  presents  to  the 
observer  a  large  number  of  coexisting,  minute  and  interblend- 
ing  facts.     Such  phenomena  as  are  actually  presented  are  usually 

4.  Braham   r.    State,    (Ala.    1905)  See  also  Layton  v.  Campbell,   (Ala. 
38  So.  919   ("what  every  experienced       1908)   46  So.  775. 

pliysician   knows)  ;    Sovereign  Camp,  California.  —  Sneed   v.   Marj-sville 

Woodmen  of   the   World   v.   Carring-  Gas  &  Electric  Co.,  149  Cal.  704,  87 

ton,   (Tex.  Civ.  App.  1905)   90  S.  W.  Pac.  376   (1906). 

921.  Georgia.  —  Bush    &   Hathaway    r. 

See  also  Handley  r.  Missouri   Pac.  W.  A.  McCarty,   127  Ga.  308,   56  S. 

R.    Co.,   61   Kans.   237,    59   Pac.    271  E.  430  (1907). 

(1899).  loica.  —  Piano  Mfg.  Co.  r.  Kauten- 

The  better  practice  is  to  state  the  berger,  96  N.  W.  743   (1903). 

facts  tending  to  show  Icnowledge.  Lay-  Kansas.  —  Jenkins    r.    Beachy,    80 

ton  V.  Campbell,    (Ala.  1908)    46  So.  Pac.  947  (1905)    (who  induced  a  pur- 

775.  chase). 

Under  suitable  circumstances,  such  Maryland.   —    Consolidated     Gas, 

ap    inference   may   be   received   as   a  Electric  Light  &  Power  Co.  r.  State, 

mere  fact.     Delahoyde  v.  People,  212  109  Md.  186,  72  Atl.  651    (1909). 

111.  554,  72  N.  E.  732    (1904).  M)»neso«a.  —  Faribault     r.     Sater, 

5.  Alahama.  —  Cohn    &    Goldberg  13  Minn.  223  (1868). 

Lumber   Co.   i\  Robbins,   48   So.   853  G.  Consolidated  Gas,  Electric  Light 

(1909)     ("so   anxious   that   she   got       &  Power  Co.  r.  State,   109  Md.   186, 
the  impression  on  her  part  that  she       72  Atl.  651   (1909). 
was  in  danger");   West  Pratt  Coal 
Co.  V.  Andrews,  43  So.  348    (1907). 
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few  and  capable  of  being  laid  before  the  jury  witb  no  marked 
impairment  of  probative  force.  The  manifestations,  in  most 
instances,  are  equivocal  but  comparatively  simple.  Most  often 
the  witness  can  successfully  place  these  before  the  jury  with  a 
completeness  which  would  be  impossible  in  ease  of  more  outward 
expressions  of  emotion.  This  being  so,  no  administrative  reason 
is  shown  for  receiving  the  summary  of  the  witness  in  the  form  of 
an  inference.  He  has,  as  it  were,  nothing  to  summarize.  Under 
these  circumstances,  the  jury  will  be  regarded  as  being  as  well 
qualified  to  draw  an  inference  as  the  witness. 

§  1941.  (Psychological      Inferences;      Objective      mental 
States;  Inference   rejected);   Lack  of   objective   Relevajicy. — 

Upon  ordinary  principles,*  the  inference  of  an  observer  as  to  the 
existence  of  a  particular  mental  state  will  not  be  received  in  evi- 
dence unless  the  psychological  fact  itself  is  objectively  relevant, 
in  some  respect,  to  the  proposition  in  issue.  Proof,  however  made, 
of  an  irrelevant  mental  state  is  not  within  any  exclusionary  rule 
of  evidence.  It  cannot,  properly  speaking,  be  excluded  from  a 
class  into  which  it  has  no  claim  to  enter.  Simply,  it  is  not  evi- 
dence.^ 

§  1941-1.  §§  1709  et  seq.  Co.,    154    Mo.    215,    55    S.    W.    615 

2.  Alatama.  —  Burns   v.   Campbell,  (1900)    (influence). 

71  Ala.  271   (1882)    (undisclosed  ap-  New  York.  —  Jennings  v.  Supreme 

proval).  Council,  etc.,  Assoc,  81  N.  Y.  App. 

Illinois.  —  Cihak  v.  Klekr,  117  111.  Div.  76,  81  N.  Y.  Suppl.  90    (1903) 

643,  7  N.  E.  Ill   (1886)    (intention).  (reasons);   Pope  v.  McGill,  58  Hun 

Indiana.  —  Louisville,   etc.,   R.   Co.  294,    12    N.    Y.    Suppl.    306     (1890) 

V.  Goben,  15  lud.  App.  123,  42  N.  E.  (relied  for  payment)  ;  Moore  v.  New 

1116,  43  N.  E.  890    (1895)    (knowl-  York  El.  R.  Co.,  15  Daly  510,  8  N. 

edge  at  trial).  Y.   Suppl.   769,   24  Abb.   N.   Cas.   74 

Iowa.  —  Aiken  v.  Chicago,  etc.,  R.  (1890)    (reasons). 

Co.,    68    Iowa    363,    27    N.  W.    281  North  Carolina.  —  Wolf  v.  Arthur, 

(1886)    (belief).  112  N.  C.  691,  16  S.  E.  843   (1893) 

Maine.  —  Solomon     v.     American  (fraud,  intention,  good  faith). 

Mercantile  Exch.,  93  Me.  436,  45  Atl.  Pennsylvania.  —  Heath   v.    Slocum, 

510,    74    Am.    St.    Rep.    366    (1900)  115  Pa.   St.  549,  9  Atl.  259    (1887) 

( purpose ) .  ( purpose ) . 

Massachusetts.  —  Goodale  v.   Wor-  Texas. — ^McKnight  v.  Reed,  30  Tex. 

cester   Agricultural   Soc,    102    Mass.  Civ.  App.  204,  71  S.  W.  318   (1902) 

401   (1869)    (reasons)  ;  Lee  v.  Wheel-  (purpose  or  intention). 

*r,  11  Gray  236   (1858)    (reasons).  See  also   Leonard  V.   King,    (Tex- 

Missouri.  —  Rumsey  v.  People's  R.  Civ.  App.  1911)   135  S.  W.  742. 
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§  1942.  (Psychological      Inferences;       Objective      mental 
States;  Inference  rejected);  Protecting  Province  of  the  Jury 

The  ground  for  declining  to  receive  the  inference  of  a  witness 
may  not  be  that  it  is  not  relevant  but  that  it  is  too  critically  so. 
That  is,  the  mental  state  offered  may  not  only  be  relevant  to  the 
truth  of  the  proposition  in  issue;  it  may  be,  as  it  were,  part  of  it. 
As  a  res  gestce  or  constituent  ^  fact,  the  existence  of  the  objective 
mental  state  may  be  one  of  the  precise  points  upon  which  the  jury 
are  to  pass.  If  an  adequate  necessity  for  so  striking  an  invasion 
of  the  province  of  the  jury  be  presented,  the  inference  will,  even 
here,  be  received.  The  inertia,  however,  of  the  court  is  great  and, 
unless  a  suitable  necessity  be  clearly  shown,  the  reasoning  will  be 
rejected. 

§  1943.  (Psychological      Inferences;       Objective      mental 

States;  Inference  rejected);  Subjective  Relevancy Should  the 

observing  witness  fail  to  state,  in  connection  with  his  preliminary 
detail  of  constituting  phenomena,^  sufficient  facts  to  establish 
qualification,  his  inference  will  be  rejected.  In  all  cases,  he  must 
show  to  the  court  that  he  has  had  such  opportunities  for  observa- 
tion, and  is  possessed  of  suffi.cient  mental  powers  for  utilizing 
them  to  enable  him  to  draw  an  inference  reasonably  helpful  to  the 
jury.  Otherwise  his  act  of  reasoning  as  to  the  existence  of  a 
mental  state  will  be  excluded.^ 

§  1944.  (Psychological      Inferences;      Objective      mental 
States;  Inference  rejected;  Subjective  Relevancy);  Intent  and 

Intention !N^o  administrative  reason  may  be  furnished  for  re- 
ceiving the  inference  of  an  observer  as  to  the  intent  or  intention 
with  which  a  particular  act  was  done.  The  inference  is  visually  a 
complex  one,  involving  a  large  amount  of  the  element  of  reasoning 
when  compared  to  the  proportion  of  observation,  thus  more  nearly 
constituting  a  conclusion.^    It  is,  therefore,  rejected.^    Frequently, 

§  1942-1.  §§  6,  47,  49.  assumed  conditions  fail  to  represent 
§  1943-1.  §  1932.  the  actual  situation,  i.  e.,  if  the  pro- 
2.  Bush  V.  State,  109  6a.   120,   34  portion  of  reasoning  as  to  the  exist- 
S.      E.    298     (1899)      (disposition);  ence  of  intention  be  low,  the  inference 
Jones  V.  Grogan,  98  Ga.  552,  25  S.  E.  a,   necessary   and   intuitive   one   from 
590    (1896)     (exercise   of   undue   in-  unambiguous   phenomena,  the  mental 
fluence )  ;    State  v.    Stockhammer,   34  result  may  be  received  as  a  mere  state- 
Wash.  262,  75  Pac.  810  (1904)    (bit-  ment  of  fact.     Bradford  v.  National 
ter  feeling).  Ben.     Ass'n,     26     App.    D.     C.     268 
5  1944-1.     §§  1803,  2291.  (1905). 
Intuitive  inferences. —  Should  these  2.  Alahama.  —  Baldwin  ti.  Walker, 
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Complex  mental  States. 


§  1946 


moreover,  the  existence  of  this  particular  mental  state  is  an  in- 
gredient of  the  right  or  liability  asserted  in  the  action  and,  con- 
sequently, within  the  specific  province  of  the  jury.  On  the  other 
hand,  in  many  cases  where  the  substantive  law  itself  attaches  con- 
sequences to  given  acts  or  failures  to  act,  regardless  of  the  intent 
with  which  they  were  done  or  omitted,  the  existence  of  the  psy- 
chological fact  is  irrelevant  ^  and,  consequently,  to  be  rejected.* 

§  1945.  (Psychological      Inferences;       Objective      mental 
States;    Inference    rejected;    Subjective    Relevancy);    Other 

complex  mental  States.  — ■  Failure  to  state  an  adequate  number  of 
constituting  phenomena  *  and  the  usually  accompanying  presence 
of  a  large  portion  of  reasoning,  for  receiving  which  no  satisfactory 
administrative  necessity  is  shown,  unite,  in  many  cases,  to  lead 
the  court  to  reject  the  inference  of  ordinary  observers  as  to  the 
existence  of  complicated  mental  states.  Of  this  nature  is  fraud,* 
good  faith,^  motive,*  purpose,®  or  any  similar  mental  state  fairly 


94  Ala.  5i*,  10  South.  391  (1891); 
State  V.  Houaton,  78  Ala.  576,  56 
Am.  Rep.  59  (1885);  Harrison  v. 
State,  78  Ala.  5  (1884)  ;  Clement  v. 
Cureton,  36  Ala.  120  (1860);  Plant- 
ers', etc.,  Bank  v,  Borland,  5  Ala.  531 
(1843). 

California.  —  Greve  v.  Echo  Oil 
Co.,  (Cal.  App.  1908)   96  Pac.  904. 

Illinois.  —  Cihak  v.  Klekr,  117  111. 
643,  7  N.  E.  Ill   (1886). 

Iowa.  —  Hamilton  v.  Jos.  Schlitz 
Brewing  Co.,  105  N.  W.  438  (1905)  ; 
Carey  v.  Gunnison,  51  Iowa  202,  1  N. 
W.  510  (1879). 

But  see  Starr  v.  Stevenson,  91  Iowa 
684,  60  N.  W.  217   (1894). 

New  Jersey.  —  Farrington  v.  Min- 
turn,  70  N.  J.  L.  627,  57  Atl.  269 
(1904). 

North  Carolina.  —  Wolf  v.  Arthur, 
112  N.  C.  691,  16  S.  E.  843  (1893). 

Texas. — MeKnight  v.  Reed,  30  Tex. 
Civ.  App.  204,  71  S.  W.  318  (1902)  ; 
Hammond  v.  Hough,  52  Tex.  63 
(1879). 

3.  Sayre  v.  Woodyard,  66  W.  Va. 
288,  66  S.  E.  320  (1909). 

See  also  §  1928. 

4.  §  1941. 


§  1945-1.  §  1943. 

2.  Mabry  v.  Randolph,  (Cal.  App. 
1908)  94  Pac.  403  (conspiracy)  ; 
Maier  v.  Board  of  Public  Works,  151 
Ind.  197,  51  N.  E.  233  (1898)  ;  Carey 
V  Gunnison,  51  Iowa  202,  1  N.  W. 
510  (1879)  ;  Wolf  V.  Arthur,  112  N. 
C.  691,  16  S.  E.  843   (1893). 

3.  Durrence  v.  Northern  Nat.  Bank, 
117  Ga.  385,  43  S.  E.  726  (1903); 
Wolf  V.  Arthur,  112  N.  C.  691,  16  S. 
E.  843  (1893). 

4.  Alabama.  —  Peake  v.  Stout,  8 
Ala.  647   (1845). 

California. — Tait  v.  Hall,  71  Cal. 
149,  12  Pac.  391   (1886). 

Illinois.  —  Ames  v.  Snider,  69  111. 
376  (1873). 

Minnesota.  —  Lowry  v.  Harris,  12 
Minn.  255   (1867). 

New  York.  —  Dwight  v.  Badgley, 
60  Hun  144,  14  N.  Y.  Suppl.  498 
(1891)  ;  Manufacturers',  etc..  Bank 
V.  Koch,  105  N.  Y.  630,  12  N.  E.  9 
(1887). 

5.  Alabama.  —  Chandler  Bros.  v. 
Higgins,  47  So.  284  (1908);  Cox  V. 
Whitefield,  18  Ala.  738    (1851). 

Illinois.  —  Ryan  v.  Potwin,  60  111. 
App.  637  (1895). 


§  1945 
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like  these.®  The  reasons  assigned  by  the  observed  person  for 
his  conduct  ^  or  the  facts  upon  which  reliance  was  placed  ®  may 
be  rejected  for  similar  reasons.     Statements  of  belief,®  disbelief, 


Maine. — Solomon  v.  American  Mer- 
cantile Exch.,  93  Me.  436,  45  Atl. 
510,  74  Am.  St.  Rep.  366   (1900). 

New  York.  —  Western  Nat.  Bank 
V.  Flannagan,  14  Misc.  317,  35  N.  Y. 
Suppl.  848  (1895);  Clussman  v. 
Merkel,  3  Bosw.  402   (1858). 

Pennsylvania.  —  Heath  v.  Slocum, 
115  Pa.  St.  549,  9  Atl.  259  (1887). 

Texas.  —  McKnight  v.  Reed,  30 
Tex.  Civ.  App.  204,  71  S.  W.  318 
(1902). 

Utah. — Watson  v.  Butterfield  Min. 
Co.,  24  Utah  222,  66  Pac.  1067 
(1901)  ;  Wooley  v.  Maynes,  18  Utah 
232,  54  Pac.  833   (1898). 

6.  Alahama.  —  Burns  v.  Campbell, 
71  Ala.  271    (1882)    (approval). 

Indiana.  —  McVey  v.  Blair,  7  Ind. 
590  (1856)    (affection). 

Michigan.  —  Fleckinger  v.  Taflfee, 
149  Mich.  678,  113  N.  W.  311,  14 
Detroit  Leg.  N.  545  (1907). 

Minnesota.  —  Faribault  v.  Sater, 
13  Minn.  223  (1868)  (effect  of  rep- 
resentations ) . 

New  York. — Diefendorf  v.  Thomas, 
37  N.  Y.  App.  Div.  49,  55  N.  Y. 
Suppl.  699  (1899)  (claim  of  owner- 
ship) ;  Metz  V.  Luckemeyer,  59  N.  Y. 
Super.  Ct.  53,  12  N.  Y.  Suppl.  550 
(1891)    (dissatisfaction). 

See  also  Bogart  v.  City  of  New 
York,  200  N.  Y.  379,  93  N.  E.  937 
(1911)  (wife  cannot  state  that  hus- 
band expected  to  do  certain  things). 

Pennsylvania.  —  Leckey  v.  Bloser, 
24  Pa.  St.  401  (1855)  (mutual  at- 
tachment ) . 

South  Dakota.  —  Enos  v.  St.  Paul 
F.  &  M.  Ins.  Co.,  4  S.  D.  639,  57  N. 
W.  919,  46  Am.  St.  Rep.  796  (1894). 

Teios.  —  Sheffield  v.  Sheffield,  3 
Tex.  79  (1848)  (marital  relations 
insupportable). 

Washington.  —  State  v.  Stockham- 
mer,  34  Wash.  262,  75  Pac.  810 
(1904)    (bitter  feeling). 


Wisconsin. — Wisconsin  Cent.  Bank 
V.  St.  John,  17  Wis.  157   (1863). 

Whether  A  had  reasonable  ground 
to  believe  that  he  was  worth  a.  cer- 
tain sum  cannot  usually  be  stated 
by  B.  It  is  objectionable  as  a  con- 
clusion. Austrian  v.  Laubheim,  (N. 
J.  Sup.1909)  78  N.  J.  Law  178,  73 
Atl.  226. 

The  witness  may  properly  state 
the  facts  upon  which  he  relies  for 
the  correctness  of  the  inference  which 
he  offers  to  draw.  Bogart  v.  City  of 
New  York,  200  N.  Y.  379,  93  N.  E. 
937  (1911)  ;  Rankin  v.  Rankin,  (Tex. 
Civ.  App.  1911)  134  S.  W.  392;  Hart 
V.  Hart,  (Tex.  Civ.  App.  1908)  110 
S.  W.  91. 

7.  Alabama.  —  Southern  R.  Co.  v. 
Shelton,  136  Ala.  191,  34  South.  194 
(1902). 

Maryland.  —  Salmon  v.  Feinour,  6 
Gill  &  J.  60  (1883). 

Massachusetts.  —  Goodale  v.  Wor- 
cester Agricultural  Soc,  102  Mass. 
401  (1869)  ;  Lee  v.  Wheeler,  11  Gray 
236  (1858). 

New  York.  —  Jennings  v.  Supreme 
Council,  etc.,  Assoc.,  81  N.  Y.  App. 
Div.  76,  81  N.  Y.  Suppl.  90  (1905)  ; 
Everitt  v.  New  York  Engraving,  etc., 
Co.,  14  Misc.  580,  35  N.  Y.  Suppl. 
1097  (1895);  Moore  v.  New  York 
El.  R.  Co.,  15  Daly  510,  8  N.  Y. 
Suppl.  769,  24  Abb.  N.  Cas.  74 
(1890);  Filkins  v.  Baker,  6  Lans. 
516   (1872). 

Wisconsin.  —  Flanders  t'.  Cottrell, 
36  Wis.  564   (1875). 

8.  Wabash  R.  Co.  v.  Smillie,  97 
111.  App.  7  (1901)  ;  Pope  V.  McGill, 
58  Hun  (N.  Y.)  294,  12  N.  Y.  Suppl. 
306  (1890). 

9.  Happy  v.  Morton,  33  111.  398 
(1864)  (religious  belief);  Aiken  v. 
Chicago,  etc.,  R.  Co.,  68  Iowa  363, 
27  N.  W.  281  (1886)  ;  Faribault  v. 
Sater,  13  Minn.  223  (1868). 
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or  as  to  the  operation  of  undue  *°  or  other  influence  may  stand  in 
the  same  position.^^ 

Should  the  element  of  conjecture  be  large  in  the  total  result  an 
additional  administrative  reason  for  rejecting  the  inference  is 
afforded. 

§  1946.  (Psychological  Inferences;  Objective  mental 
States;  Inference  rejected);  Psychological  States  not  subject  to 
direct  Observation.  —  In  short,  it  may  fairly  be  assumed  that 
where  the  manifestations  of  the  mental  state  are  not  subject  to 
direct  specific  observation  but  are  made  the  basis  of  a  chain  of 
reasoning,  more  or  less  extensive,  the  element  of  inference  may 
predominate  over  that  of  observation  to  a  degree  which  no  ad- 
ministrative necessity  appears  to  justify.  Such  a  mental  act  may 
properly  be  rejected.  This  illustrates  fairly  well  the  general  rule 
of  practice.  An  inference  as  to  the  existence  of  a  quality  more 
nearly  moral  than  mental,  e.  g.,  the  extent  of  the  given  person's 
will  power  ^  will  often  be  so  treated.  The  reasoning  of  the  witness 
is  to  aid  that  of  the  jury,  not  to  supplan*  it.  In  attempting  to 
detail  the  phenomena  perceived  by  him,  the  ordinary  observer  may 
be  compelled  to  supplement  the  primary  evidence  of  the  facts  them- 
selves by  the  secondary  proof  of  an  act  of  reasoning.  In  dealing, 
however,  with  the  proper  inferences  to  be  drawn  from  the  evidence 
so  far  as  the  jury  can  act,  they  must  be  allowed  to  act. 

10.  Colorado. — Lehman   v.   Linden-  a   given    individual.     Smith   v.    Bos- 

meyer,    (Colo.  1910)    109  Pae.  956.  well,   (Ark.  1909)    124  S.  W.  264. 

Georgia.  —  Jones  v.  Grogan,  98  Ga.  All   such   rules,   however,   yield   to 

552,  25  S.  E.  590  (1896).  the   right   of   a,   party   to   prove   his 

Illinois.  —  Compher    v.    Browning,  cs  se.     The    inference    has    been    re- 

216   111.   429,   76   N.   E.    678    (1906)  ceived,  under  pressure  of  an  adequate 

(easily  influenced  and  susceptible  to  necessity.     Pattee    v.    Whitcomb,    72 

flattery).  N.  H.  249,  56  Atl.  459    (1903). 

Minnesota.  —  Manahan    v.    Hallo-  Where  no  such  necessity  exists,  the 

ran,    66   Minn.    483,    69   N.    W.    619  quesion  is  one  for  the  jury.     Hart  v. 

(1896).  Hart,    (Tex.  Civ.  App.  1908)    110  S. 

Missouri.  —  Rumsey  v.  People's  R.  W.  91. 

Co.,    154    Mo.    215,    55    S.  W.    615  11.  International   &  G.   N.  R.   Co. 

(1900).  1'.  White,  (Tex.  1910)   131  S.  W.  811 

Texas.  —  Rankin   v.   Rankin,    (Civ.  [modifying     judgment      (Civ.     App. 

App.   1911)    134  S.  W.  392;   Hart  v.  1909)   120  S.  W.  958]    (expect  son  to 

Hart,   (Civ.  App.  1908)   110  S.  W.  91  contribute  to  mother's  support), 

(susceptibility).  §    1946-1.    Goodwin    v.    State,    96 

Resisting  capacity.  —  A  witness  is  Ind.  550  (1884)    (control  of  appetite 

not  permitted  to  state  a  direct  infer.  for  liquor), 
ecce  as  to  the  resisting  capacity  of 
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CHAPTER  XXVIII. 

INFEEENCE  FROM  SENSATION;  SKILLED  OBSERVER. 

Oeneral  position  of  skilled  witness,  194T. 
a  preliminary  question,  1948. 

(1)  sMlled  knowledge  alone  does  not  constitute  an  expert, 

1949. 

(2)  observers  and  experts,  1950. 
Ordinary  and  skilled  observers,  1951. 

differentiation  by  subject-matter,  1951. 
what  topics  are  technical,  1952. 
necessity  and  relevancy,  1953. 
Necessity,  1954. 

inability  to  state  constituting  facts,  1954. 
inability  of  jury  to  coordinate,  1955. 
methods  of  examination,  1956. 
fructifying  power  of  thought,  1957. 
Relevancy,  1957a. 
Architects  and  builders,  1958. 
qualifications,  1959. 
construction,  1960. 
materials,  1961. 
work  and  workmen,  1962. 
Business  affairs,  1963. 
Chemistry,  195,4. 
analysis,  1964. 

circumstances  affecting  weight,  1965. 
familiar  examples,  1966. 
Engineering,  1967. 
civil,  1968. 
electncal,  1968a. 
hydraulic,  1969. 
surveying,  1970. 
Farming  matters,  1971. 
animals,  1972. 

diseases  and  injuries,  1973. 
land,  1974. 
stock  raising,  1975. 
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Insurance,  1976. 
Manufactures,  1977. 
machinery,  1978. 

repairs,  1979. 
tools,  1980. 

standards  applied,  1981. 
jury's  field,  1982. 
Maritime  affairs,  1983. 
construction,  1984. 

condition  and  equipment  of  vessels,  1985. 
management  of  vessels,  etc.,  1986. 
non-technical'  inferences,  1987. 
Mechanic  arts,  1988. 

qualifications,  1989. 
construction  and  use  of  firearms,  1990. 
Medical  inferences,  1991. 

degree  of  certainty  required,  1992. 
intuitive  inferences,  1993. 
bodily  conditions,  1994. 
cZea^/i,  1995. 

diseases  of  human  beings,  1996. 
diseases  of  ammals,  1997. 
injuries,  1998. 

protecting  the  province  of  the  jury,  1999. 
mechanical  estimates,  2000. 
direction,  2001. 
location,  2002. 
nature  of  force,  2003. 
nuture  of  instrument,  2004. 
position,  2005. 
mental  condition,  2006. 
insanity,  2007. 

(1)  attending  physicians,  2008. 
w?ien  admitted,  2009. 

an  excepted  class  of  observers,  2010 
no^  an  "  expert,"  2011. 
standard  applied,  2012. 

(2)  o^/ier  trained  observers,  2013. 

nurses  and  other  practical  assistants,  2014. 
norirtedinical  inferences,  2015. 
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probable  results,  2016. 

permanence  and  recurrence,  2016a. 
surgery,  2017. 

veterinary,  2017a. 
qualifications  of  witnesses,  2018. 

detail  of  constituting  facts,  2019. 
statements  of  patient,  2020. 
information  from  others,  2021, 
insufficient  facts  fail  to  qualify,  2022. 
attending  physician,  2023. 
proof  of  qualification-,  2024. 

attending  physician,  2024. 
practical  experience,  2025. 
reading  and  study,  2026. 
special  training,  2027. 

statutory  conditions,  2028. 
testimony  of  others,  2029. 
probative  weight,  2030. 
results  of  autopsy,  2031. 
Military  affairs,  2031a 
Mining  matters,  2032. 

preliminAvy  statement  of  constituting  facts,  2033. 
Photographic  art,  2034. 
ilroad  matters,  2035. 
qualifications,  2035. 
construction,  2036. 
equipment,  2037. 
operation,  2038. 
transportation,  2039. 
animals,  2039a. 
what  training  is  technical,  2040. 
Street  railways,  2041. 
Telegraphing,  2041a. 

§  1947.  General  Position  of  skilled  Witness In  passing  from 

consideration  of  the  use  of  inference  which  administration  permits 
an  ordinary  observer  as  the  result  of  his  regarding  external  nature 
or  his  own  sensations  to  some  examination  of  the  reasoning,  based 
upon  sensation,  of  skilled  witnesses,  a  distinct  step  is  taken.     The 
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inquiry  is  transferred  from  reasoning  based  upon  common  knowl- 
edge ^  to  that  grounded  upon  special.^  Clearly,  a  skilled  witness 
may  testify  to  inferences  with  regard  to  commonplace,  every  day 
matters.  His  training  in  accurate  observation,  his  ability  to 
realize  the  value  of  little  things,  and  the  like,  may  give  increased 
probative  force  to  the  results  of  his  mental  processes.  That,  how- 
ever, is  not  what  is  meant  in  this  connection.  Reference  is  at  all 
times  made  to  the  skilled  witness  when  testifying  as  to  matters 
observed  by  him  which  are  connected  with  the  field  of  human 
activity  in  which  he  is  particularly  trained.  He  must  speak  from 
special  knowledge. 

§  1948.  (General  Position  of  skilled  Witness);  A  preliminary 

(luestion A  skilled  witness,  in  other  words,  is  one  who  is  ex- 
perienced, expertus,  in  some  particular  profession,  trade  or  calling 
not  familiar  to  men  in  general.  He  has,  as  it  were,  received  train- 
ing, physical  or  mental,  in  a  school  which  they  have  not  entered. 
This  mental  or  physical  development  may  be  scientific;  or  it  may 
be  most  severely  practical.  For  administrative  purposes,  it  is 
sufficient  if  the  training  is  not  such  as  men  in  general  have  had 
or  the  jury  could  acquire,  to  a  satisfactory  degree,  within  the 
time  limits  which  can  be  conceded  to  the  trial  of  an  action  at  law. 
A  question  of  nomencloiture.  —  In  dealing  with  the  inferences 
of  a  skilled  witness,  as  above  defined,  from  his  observation,  we  are 
at  once  confronted  with  the  question  of  nomenclature,  of  the 
proper  use  of  terms.  Should  such  a  witness  testifying  as  to  the 
impressions  made  on  his  mind  by  what  his  sense-perception  has 
brought  to  it,  be  properly  spoken  of  as  an  expert?  The  profes- 
sional habit  of  doing  so  is  well-nigh  universal.^  Apparently,  how- 
ever, there  are  administrative  advantages  in  assigning  to  the  term 
"  expert  "  a  more  restricted  meaning. 

§  1949.  (General  Position  of  skilled  Witness);  (1)  Special 
Knowledge  alone  does  not  constitute  an  Expert.  —  As  at  present 
used,  "  expert "  is  a  highly  ambiguous  term.  Should  a  skilled 
witness  state  a  simple  matter  of  knowledge  connected  with 
his  profession,  trade  or  calling,  —  special  knowledge  ^  as  we  have 

§  1947-1.  §§  691  et  seq.  Ind.  395,  49  N.  E.  351   (1897)  ;  Cot- 

2.  §§  870  et  seg.  trill  v.  Myrick,  12  Me.  222   (1835). 

§    1948-1.    Shields    V.    State,    149  §  1949-1.  §§  870  et  seg. 
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called  it,  —  the  testimony  is  spoken  of  as  being  that  of  an  expert. 
Yet,  it  is  evident  that  no  question  whatever  of  inference  or  reason- 
ing is  here  involved.  The  matter  is  one  of  knowledge,  of  memory, 
of  what  a  witness  happens  to  know  apart  f  roni  any  specific  observa- 
tion connected  with  the  ease  in  hand  or  perhaps  from  any  observa- 
tion whatever.  Should  a  physician  announce  the  recognized  symp- 
toms which  the  medical  profession  connect  with  typhoid  fever  or 
a  miner  state  what  a  "  level "  of  a  coal-mine  is,  administration  is 
presented  with  no  danger  of  reasoning  by  witnesses  against  which 
it  has  to  protect  the  province  of  the  jury.  From  the  point  of  view 
of  judicial  administration,  facts  do  not  vary  according  to  who 
happens  to  know  them.  Little  reason,  therefore,  would  seem  to 
exist  for  speaking  of  one  who  simply  testifies  to  a  recognized  fact 
of  special  knowledge  as  an  expert.^ 

§  1950.  (General  Position  of  skilled  Witness);  (2)  Observers 

and  Experts The  propriety  of  calling  him  an  expert  who,  observ- 
ing certain  phenomena  connected  with  his  profession,  trade  or 
calling,  is  asked  to  draw  an  inference  from  them,  is  not  much 
greater.  His  administrative  position  is  much  the  same  as  that  of 
any  ordinary  witness  who  should  be  asked  to  do  so.  True,  there 
are  differences.  The  mental  equipment  of  the  witness  may  often 
be  greater  in  his  chosen  field  than  that  of  an  ordinary  observer 
with  regard  to  an  everyday  matter.  The  mental  power  on  the 
part  of  the  jury  of  co-ordinating  any  detailed  phenomena  may  be 
less  in  case  of  a  technical  subject  than  with  respect  to  inferences 
regarding  matters  of  common  occurrence.  In  general,  however, 
the  administrative  situation  is  much  the  same.  In  both  cases, 
there  is  the  all-important  fact  that  the  influence  of  reality,  of 
actual  existence,  is  present  to  make  the  inference  of  the  observer 
correspond  with  the  truth.  The  administrative  importance  at- 
tached to  that  realization  of  presence  before  the  senses,  in  a  single 
act  of  perception,  of  a  complicated  blended  whole  which  no  suc- 
cession of  words,  recalling  disconnected  images  formed  on  other 
occasions,  can  ever  succeed  in  conveying  to  another  mind,^  here 
exerts  its  full  influence.  The  mental  deduction  may  be,  although 
not  necessarily,  more  complicated,  involving  a  larger  element  of 
reasoning.     The  administrative  justification  for  receiving  it,  the 

2.  State  V.   Melvern,    32  Wash.   7,  72  Pac.  489  (1903). 
§  1950-1.  §  1815. 
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necessity  arising  from  inability  to  state,  in  any  effective  way,  the 
constituent  details  observed,  is  the  same  in  the  two  cases."  The 
requirement  of  relevancy,  objective  and  subjective,  shown  by 
adequate  knowledge,  as  gained  by  suitable  opportunities  for  obser- 
vation and  the  mental  power  of  co-ordinating  them,  still  persists. 
In  certain  instances,  the  possession  of  such  adequate  knowledge 
requires  special  qualifications.  This,  however,  in  no  way  affects 
the  truth  of  the  general  proposition  that,  in  dealing  with  the  in- 
ferences or  even  the  conclusions  '  of  skilled  observers,  administra- 
tion is  handling  a  situation  very  similar  to  that  which  arises  in 
case  of  any  other  observer.  Nothing  in  it  appears  which  in  any 
way  justifies  conferring  upon  that  particular  witness  any  special 
title.* 

A  distinct  difference.  —  When,  however,  inference  and  conclu- 
sion, each  involving  an  element  of  observation  and  the  use  of  the 
mental  faculty  of  intuition,  are  no  longer  before  the  court,  but  the 
matter  is  one  of  judgment  upon  the  observations  made  by  others, 
a  distinctly  different  administrative  situation  is  presented.  The 
steadying  power  of  observation,  the  true  reality  of  objective  nature, 
drops  out  of  sight.  The  spontaneous,  automatic,  reflex  action  of 
intuition  no  longer  attracts  the  favorable  attention  of  the  judge.' 
Facts  observed  by  others  and  assumed  to  be  true  for  the  purposes 
of  a  hypothetical  question  are  made  the  basis  of  an  act  of  pure 
reasoning  on  the  part  of  the  witness.  In  addition  to  the  inability 
to  state  constituting  phenomena  which  lurks,  somewhat  disguised, 
in  the  assumption  that  certain  facts  are  proved,  an  entirely  new 
administrative  necessity  for  receiving  the  judgment  of  the  witness 
is  presented  for  the  action  of  the  court.  This  is  the  assumed  in- 
ability of  the  jury  to  reason  with  regard  to  a  technical  matter. 
New  elements  have  been  added,  and  serious  ones,  to  the  problem  of 
administration.    A  highly  trained  class  of  witnesses,  relieved  from 


2.  Com.  V.  Sturtivant,  117  Mass.  New  York  El.  R.  Co.,  58  N.  Y.  Super. 
122,  19  Am.  Rep.  401    (1875).  Ct.  579,  11  N.  Y.  Suppl.  584  (1890). 

3.  §§  2291  et  seg.  Trained    witnesses    are    frequently 

4.  Betts  V.  Chicago,  etc.,  R.  Co.,  spoken  of  as  experts,  although  testi- 
92  Iowa  343,  60  N.  W.  623,  54  Am.  fying  to  inferences  from  direct  ob- 
St.  Rep.  558,  26  L.  R.  A.  248  servation.  State  v.  Johnson,  66  S. 
(1894).  C.  23,  44  S.  E.  58    (1903);   State  v. 

Skilled  observers  are  not  within  the  Martin,   47   S.  C.   67,  25   S.  W.   113 

meaning    of    a    stipulation    limiting  (1896). 

the    number    of    experts.     Taber    v.  5.  §  1806. 
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the  ordinary  tests  for  truth  furnished  by  objective  nature,  friendly 
to  that  contention  by  which  they  are  employed  and  dealing  largely 
in  matters  of  theory  and  unproved  hypothesis,  is  asked  to  usurp 
the  judging  faculty  of  the  jury.  It  is  evident  that  in  dealing  with 
so  exceptional  a  situation,  the  canons  of  sound  administration 
may  well  take  on  new  forms.  This  consideration  has  seemed  to 
warrant  reserving  the  title  "  expert "  to  a  skilled  witness  testify- 
ing to  an  act  of  judgment  in  response  to  hypothetical  questions. 
Extended  so  far  as  to  cover  the  witness  who  testifies  to  mere  facts 
of  special  knowledge,  one  who  states  a  technical  inference  from 
observed  phenomena  and  one  who  declares  an  act  of  judgment 
upon  facts  which  he  has  not  observed  at  all,  deprives  the  term 
"  expert,"  in  course  of  the  very  large  number  of  decisions  on  the 
subject,  of  all  distinctive  meaning.  Limited  to  the  last  of  these 
species  of  witnesses,  the  term  has  a  recognized  and  valuable  use- 
fulness. True,  a  skilled  witness,  as  above  defined,  and  he  alone, 
can  testify  in  any  of  these  three  ways.  Only  when  employing  the 
last,  however,  should  he  be  styled  an  "  expert."  Here,  as  else- 
where in  the  law  of  evidence,  the  ambiguous  term  or  phrase  is  too 
valuable  and  too  deeply  rooted  to  be  discarded.  In  the  interest  of 
clearness,  it  is  necessary  to  distinguish.  Skilled  witnesses,  like 
any  other,  state,  either  as  facts  or  by  way  of  inference,  what  they 
claim  to  hnow.  Experts,  on  the  other  hand,  testify  as  to  their 
reasoning  upon  facts  known  to  others.  These  experts  may  testify 
as  skilled  witnesses,  and,  vice  versa,^  skilled  observers  may  testify 
as  experts.  The  circumstance,  however,  has  no  effect  to  impair 
the  validity  of  the  distinction  between  the  two. 

Facts.  —  To  the  admissibility  of  facts  of  special  knowledge  ad- 
ministration opposes  no  objection.  They  are  received,  if  relevant,'' 
as  a  matter  of  course.*     A  skilled  witness  may  testify  as  to  the 

6.  Betts   V.    Chicago,    etc.,    R.    Co.,  witness   who   has    testified   from   ob- 

92  Iowa  343,  60  N.  W.  623,  54  Am.  servation.     Bricker    r>.    Lightner,    40 

St.  Rep.  558,  26  L.  R.  A.  248  (1894)  ;  Pa.  St.  199   (1861). 

State  V.  Wilson,  117  Mo.  570,  21   S.  The    practice,    however,    has    been 

W.  443   (1893);  Faber  v.  New  York  discountenanced.     Dunham's    Appeal, 

El.  R.  Co.,  58  N.  Y.  Super.  Ct.  579,  27  Conn.  192   (1858). 

11  N.  Y.  Suppl.   584    (1890)  ;   Titus  7.  Wynn  v.  Central  Park,  etc.,  R. 

V     Gage,    70    Vt.    213,    39    Atl.    246  Co.,    14    N.    Y.    Suppl.    172    (1891); 

(1896).  Teall  r.   Barton,   40   Barb.    (N.   Y.) 

Cross-examination.  —  Hypothetical  137   (1863). 

questions  have   been   permitted  upon  8.    Anderson    r.    Illinois    Cent.    R. 

the    cross-examination    of    a    skilled  Co.,    109   Iowa   524,    80   N.    VV.    561 
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result  of  his  personal  investigations.^  How  they  affect  the  issiie 
in  the  case  is  not  within  the  function  of  a  skilled  witness  testify- 
ing in  this  way.''" 

§  1951.  Ordinary  and  skilled  Observers;  Differentiation  by 
Subject-matter.  —  The  ordinary  observer  deals  with  common  af- 
fairs of  life.  The  major  premise  of  his  inferences  consists  of 
some  general  proposition  of  experience  or  common  knowledge.^ 
So  restricted  a  line  of  inquiry  would  cover  but  a  small  portion  of 
the  questions  with  which  serious  litigation  concerns  itself  at  the 
present  day.  As  a  rule  the  annoyance  and  expense  of  modem 
law  suits  are  not  assumed  for  the  sake  of  matters  so  simple.     On 


(1899)  (tools  used  in  an  employ- 
ment) ;  Emerson  v.  Lowell  Gaslight 
Co.,  6  Allen  (Mass.)  146,  148,  83 
Am.  Dec.  621  (1863);  McFadden  v. 
Murdock,  15  Wkly.  Rep.  1079  (1867). 

"  One  who  is  an  expert  may  not 
only  give  opinions,  but  may  state 
general  facts  which  are  the  result  of 
scientific  knowledge,  or  professional 
skill."  Emerson  v.  Lowell  Gaslight 
Co.,  6  Allen  (Mass.)  146,  148,  83 
Am.  Dec.  621   (1863). 

State  of  the  art.  —  One  acquainted 
with  a  particular  trade  or  calling 
may  testify  as  to  what  was  the 
"  state  of  the  art "  at  a  given  time. 
Winans  v.  New  York,  etc.,  R.  Co.,  21 
How.  (U.  S.)  88,  100,  16  L.  ed.  68 
(1858). 

"  Experts  may  be  examined  to  ex- 
plain terms  of  art,  and  the  state  of 
the  art,  at  any  given  time.  They 
may  explain  to  the  court  and  jury 
the  machines,  models  or  drawings  ex- 
hibited. They  may  point  out  the  dif- 
ference or  identity  of  the  mechanical 
devices  involved  in  their  construc- 
tion. The  maxim  of  '  cuique  in  sua 
arte  credendum '  permits  them  to  be 
examined  as  to  questions  of  art  or 
science  peculiar  to  their  trade  or  pro- 
fession." Winans  v.  New  York,  etc., 
R.  Co.  21  How.  (U.  S.)  88,  100,  16 
L.  ed.  68   (1858). 

Thi^    circumstance    is    found    par- 

VoL.  Ill  — 165 


tieularly  important  in  causes  involv- 
ing the  validity  of  a  patent.  Burton 
V.  Burton  Stock-Car  Co.,  171  Mass. 
437,  50  N.  E.  1029   (1898). 

Whether  a  given  device  possesses 
novelty  may  often  be  best  estab- 
lished in  this  way.  Haley  v.  Flac- 
cus,  193  Pa.  St.  521,  44  Atl.  560 
(1899)  (glass  presses).  That  the 
existence  of  novelty  should  be  the 
precise  point  upon  which  the  jury 
are  to  pass  has  not  been  regarded  as 
fatal  to  the  admissibility  of  the  evi- 
dence. Tillotson  V.  Ramsey,  51  Vt. 
309   (1878). 

9.  Green  v.  Ashland  Water  Co., 
101  Wis.  258,  77  N.  W.  722,  70  Am. 
St.  Rep.  911,  43  L.  R.  A.  117   (1898). 

Use  of  subpoena.  —  Whether  a 
skilled  witness  may  be  compelled,  in 
response  to  an  ordinary  subpcena,  to 
testify  to  a  fact  of  special  knowledge 
is  a  matter  about  which  there  is 
some  question.  It  has  been  decided 
that  he  may  be  so  compelled.  Lari- 
mer County  V.  Lee,  3  Colo.  App.  177, 
32  Pac.  841  (1893).  He  cannot, 
however,  be  required  to  prepare  him- 
self by  any  special  examination  and 
research  for  giving  a  technical  opin- 
ion without  increased  compensation. 

10.  Lake  Erie,  etc.,  R.  Co.  v.  Mul- 
cahy,  16  Ohio  Cir.  Ct.  204,  9  Ohio 
Cir.  Dec.  82  (1898). 

§  1951-1.  §§  691  et  seq. 
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the  contrary,  tie  progress  of  a  commercial  and  scientific  civiliza- 
tion has  of  necessity  been  toward  the  creation  of  a  very  large 
number  of  highly  specialized  pursuits  and  the  acquirement  by 
those  engaged  in  them  of  a  fund  of  special  knowledge  ^  not  shared 
by  their  fellow  men.^  In  connection  with  these  divers  occupa- 
tions, mercantile,  professional,  trading,  and  the  like,  or  relations 
growing  out  of  them,  an  ever  increasing  volume  of  business  is 
presented  to  the  court.  Here  is  the  field  of  the  "  skilled  witness," 
so  called.  To  the  administration  of  justice,  this  witness  con- 
tributes three  things,  to  which  it  will  be  necessary  to  give  some 
examination  in  the  same  order.  (1)  He  may  contribute  facts 
known  to  those  engaged  in  his  trade  or  calling.  (2)  He  raay 
submit  inferences  and  conclusions,  acts  of  reasoning  based,  more 
or  less  completely,  upon  observation.  (3)  He  may,  testifying  as 
an  expert,  offer  an  act  of  pure  reasoning,  his  judgment,  rested 
upon  the  assumed  truth  of  certain  facts  stated  to  him  in  the  form 
of  a  hypothetical  question.  These  several  tenders,  judicial  ad- 
ministration regards,  and  therefore  treats,  in  different  ways. 

§  1952.  (Ordinary  and  skilled  Observers;  Differentiation  by 

Subject-matter) ;  What  Topics  are  teclmical Special  training 

brings  with  it  special  powers  of  observation.  To  know  for  what 
one  should  look  is  a  powerful  aid  to  finding  the  crucial  point  in 
a  complicated  set  of  phenomena.  The  desire  to  find  it  is  that 
which  tends  to  deflect  attention.  The  skilled  observer  is,  there- 
fore, able,  in  a  technical  matter,  to  give  unique  assistance  in  the 
search  for  truth.  He  sees  the  bearing  of  facts  which  come  under 
his  notice  in  a  way  impossible  to  the  ordinary  witness.  He  is 
very  apt,  partly  by  reason  of  this  fact,  to  observe  really  significant 
phenomena  which  might  escape  the  attention  of  others.     These 

2.  §§  870  et  seq.  cord,  etc.,  R.   Co.,   68  N.  H.  454,  38 

3.  Illinois.  — YsLTher  v.   Chicago   &      Atl.  209  (1896). 

A.  Ry.  Co.,  235  111.  589,  85  N.  E.  928  Oftto.  — Lake  Erie,  etc.,  R.  Co.  v. 

(1908)    [reversing  judgment  137  111.  Mulcahy,    16    Ohio    Cir.    Ct.    204,    9 

App.  486  (1907)].  Ohio  Cir.  Dec.  82   (1898). 

Indiana.  —  Sandera     v.     State,     94  Texas.  —  Gulf,  etc.,  R.   Co.   v.  Du- 

Ind.  147  (1883).  vail,  12  Tex.  Civ.  App.  348,  35  S.  W. 

Massachusetts.  —  Emerson    v.    Lo-  699  (1896). 

well  Gaslight  Co.,   6  Allen    (Mass.)  United  States.  —  Chic&go,  R.  I.  & 

146,  83  Am.  Dee.  621   (1863).  P,  Ry.  Co.  v.  Hale,  176  Fed.  71,  99 

New  Hampshire.  —  Folsom  v.  Con-  C.  C.  A.  379  ( 1910) . 
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technical  matters,  as  has  been  said,  are  those  as  to  which  the 
witness  has  enjoyed  a  special  training  and  experience  not  shared 
by  men  in  general.^ 

§  1953.  (Ordinary  and  skilled  Observers;  Differentiation  by 
Subject=matter) ;  Necessity  and  Eelevancy.  —  In  receiving  the 
inference  of  the  skilled  observer,  administration  is  admitting 
secondary  evidence.  Upon  the  reception  of  this,  it  at  all  times 
imposes  restrictions.  In  this  connection,  as  usual,  the  proponent 
must  show  that  it  is  necessary  for  the  proof  of  his  case  to  receive 
secondary  evidence  and  that  the  evidence  actually  tendered  is 
relevant  for  the  purpose.  Thus,  a  seal  engraver  would  be  quite 
entitled  to  rank  as  a  skilled  witness  in  declaring  his  opinion  as  to 
whether  a  certain  impression  was  made  by  the  original  seal.^ 
The  subjects  of  such  evidence  may  be  along  immoral  or  highly 
undesirable  lines.  Thus,  how  a  particular  gambling  game  is 
played,^  what  is  the  percentage  of  risk  and  how  little  chance  of 
winning  at  it  a  beginner  would  have  *  may  be  stated  by  a  qualified 
gambler. 

§  1954.  Necessity;  Inability  to   state  constituting  Facts In 

case  of  the  skilled  observer,  the  administrative  necessity  shown  to 
the  court  by  the  proponent  of  an  inference  or  conclusion  is  a 
double  one.  The  witness  is  an  observer;  he  is  speaking  on  a 
technical  subject.  Each  aspect  of  his  position  presents  a  claim 
for  administrative  indulgence.  As  an  observer,  he  is  under  the 
same  difficulty  in  detailing  a  number  of  complicated  facts,  minute 
and  interblending,  under  which  the  ordinary  observer  labors. 
Indeed,  the  facts  which  he  observes  are  usually  more  numeroua, 
their  relations  not  only  physical  but  technical  as  well.  The  pro- 
ponent claims  for  him,  therefore,  at  least  the  same  indulgence 
accorded  the  ordinary  observer.  The  jury,  he  in  substance  says, 
cannot  otherwise  understand  the  true  minor  premise  upon  the 
basis  of  which  they  are  to  reason. 

§  1952-1.  G«rbig  v.  New  York,  etc.,       Dougl.   157,  26  E.  C.  L.  Ill    (1782) 
R.    Co.,    69   Hun    (N.    Y.)     177    note       per  Mansfield,  J. 
(1893);    Folkes  v.   Chadd,   3   Dougl.  2.    Nuckolls    v.    Com.,     32    Gratt. 

157,  26  E.  C.  L.  Ill   (1782).  (Va.)    884    (1879)    ("keno"). 

§     1953-1.    Folkes     v.     Chadd,     3  3.  Hall  v.  State,  6  Baxt.    (Tenn.) 

522  (1873. 
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Where  the  facts  can  be  fully  placed  iefore  the  jury,  no  ground 
is  furnished  for  not  insisting  upon  the  primary  evidence  thus 
shown  to  be  available.-' 


§  1955.  (Necessity) ;  Inability   of  Jury  to  coordinate The 

administrative  necessity  for  receiving  the  inference  of  a  skilled 
observer  may  consist,  as  above  indicated,  in  the  inherent  difficulty 
of  placing  the  phenomena  constituting  the  minor  premise  of  the 
jury's  syllogism  completely  before  them  in  such  a  way  as  to  render 
intelligent  action  possible.  But  the  real  trouble  may  be  quite  dif- 
ferent. An  additional  administrative  ground  may  well  be  fur- 
nished by  the  inability  of  the  jury  to  formulate  a  satisfactory 
major  premise  from  which  to  reach  a  sound  conclusion.^  In  con- 
nection with  the  major  premise  of  the  reasoning  of  the  jury,  the 
position  of  the  skilled  observer  is  assimilated  to  that  of  the  expert. 
The  subject  of  his  testimony  being  technical,  much  doubt  may 
reasonably  exist  as  to  whether,  even  should  the  witness  be  able  to 
state  all  the  facts  observed  by  him,  the  jury  could  coordinate  them 
into  a  reasonable  inference.  Technical  training  creates  habits  of 
mind  as  truly  as  it  does  those  relating  to  the  body.  Its  result 
within  a  specified  field,  may  be  mental  as  well  as  manual  dexterity. 
The  inference  of  the  skilled  witness,  embodying  as  it  does  the 
employment  of  reasoning  in  lines  of  thought  foreign  to  a  jury 
may  be  as  necessary  as  the  judgment  of  an  expert  would  be  to 
assist  the  tribunal  in  reaching  a  correct  conclusion. 

The  bearing  which  this  important  consideration  has  upon  the 
crucial  administrative  question  as  to  the  propriety  of  requiring 

§     1954-1.    Arkansas.  —  St    Louis,  Vermont.  —  Crane  v.  Northfield,  33 

etc.,  R.   Co.  V.  Yarborough,  56  Ark.  Vt.    124    (1860);    Fraser   v.   Tupper, 

612,  20  S.  W.  515   (1892)  ;  Brown  v.  29  Vt.  409   (1857). 

State,   55   Ark.   593,   18   S.   W.   1051  §  1955-1.    Harris  v.   Consolidation 

(1892);   Fort  v.  State,  52  Ark.  180,  Coal   Co.,   Ill   Md.  209,  73  Atl.   805 

11   S.  W.  959,  20  Am.   St.  Rep.   163  (1909). 

(1889).  The  test  of  admissibility  of  expert 

Indiana.  —  Bennett   v.   Meehan,   83  testimony  is  not  the  technical  nature 

Ird.  566,  43  Am.  Rep.  78   (1882).  oi  the  subject-matter  with  which  the 

Massachusetts.  —  Com.    v.    Sturte-  evidence  deals,  but  whether  the  skill 

vant,  117  Mass.  122,  19  Am.  Rep.  401  ox  experience  of  the  witness  will  as- 

(1875).  sist  and  is  necessary  to  aid  the  jury. 

Ohio. — Baltimore,    etc.,   R.   Co.   v.  Combs   r.   Rountree   Const.   Co.,   205 

Schultz,  43  Ohio  St.  270,  1  N.  E.  324,  Mo.  367,  104  S.  W.  77   (1907). 
54  Am.  Rep.  805   (1885). 
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the  jury  to  apply  the  rule  of  law  to  the  constituent  facts,  a  matter 
somewhat  examined  at  another  plaee,^  apparently  calls  for  no 
comment  in  this  connection. 

§  1956.  (Necessity;    Inability     of    Jury     to     coordinate); 

^  Methods  of  Examination.  —  The  methods  of  examination  employed 
in  ease  of  a  skilled  observer  and  of  the  expert  are  properly  dis- 
tinguished in  practical  administration.  The  expert,  for  example, 
testifying  in  response  to  a  hypothetical  question,  should  not  be 
asked  to  make  his  specific  observation  part  of  the  basis  of  the 
hypothesis  upon  the  truth  of  which  the  correctness  of  his  answer 
is  dependent.^  Such  a  form  of  question  would  be  open  to  the  grave 
objection  that  part  of  the  basis  of  the  opinion  was  not  ascertained, 
it  being  impossible  for  an  observer  to  detail  all  the  phenomena 
perceived  by  him,  if  at  all  complicated.  Neither  is  it  regarded  as 
good  practice  for  one  who  has  testified  as  a  skilled  observer  upon 
his  direct  examination  to  be  examined  on  his  redirect  as  an  expert.^ 

§  1957.  (Necessity;    Inability    of     Jury     to     coordinate); 

Fructifying  Power  of  Thought .  As  is  seen  in  the  following  sec- 
tion,^ a  short  period  of  qualification  may  suffice  to  make  the 
inference  of  a  technical  observer  relevant  to  a  question  undet  in- 
vestigation. Nevertheless,  it  would  seem  that  in  connection  with 
more  complicated  inferences,  an  essential  element  for  the  best  and 
most  probative  results  is  the  influence  of  time.  Apparently,  it  is 
a  distinct  property  of  the  human  mind  to  be  incessantly  arrang- 
ing its  contents  with  a  view  to  discovering  analogies   and  re- 

2.  §  68.  This  has  usually  been  done  where 

§  1956-1.    State  v.  Welsor,  117  Mo.  the  inference  from  them  is  a  neces- 

S70,  21  S.  W.  443   (1893)  ;   Bramble  sary  one,  the  facts  being  simple  and 

V.  Hunt,  68  Hun   (N.  Y.)   204,  22  N.  not   controverted.      §§    2456    et    seq. 

Y.    Suppl.    842    (1893);    Seymore   v.  Most   often,    perhaps,   this   has   been 

Fellows,  77  N.  Y.  178    ( 1879 )  ;  Car-  permitted  in  pursuance  of  the  admin- 

penter  v.  Blake,  2  Lans.  (N.  Y.)   206  istrative  duty  to  expedite  trials.    §§ 

(1869)  ;  Foster  v.  Dickenson,  64  Vt.  544  et  seq. 

233,  24  Atl.  253   (1891);  Johnson  V.  2.  Sagar  v.  Hogmire,  (Mich.  1896) 

Central  Vermont  K.  Co.,  56  Vt.  707  66  N.  W.  327. 

(1884).  The     contrary     view     has     been 

A   contrary  view.  —  The  blending,  adopted.     Titus  v.  Gage,  70  Vt,  13, 

however,    has    been    permitted.      Sel-  39  Atl.  246  (1896). 

leek  V.  Janesville,   100  Wis.  157,  75  §  1957-1.    §  1957a. 

N   W.  975,  69  Am.  St.  Rep.  906,  41 

L.  R.  A.  563  (1898). 
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semblances.  When  a  single  subject  of  reflection  is  held  long  and 
constantly  under  contemplation  it  draws  to  itself,  as  by  a  law 
of  nature,  facts  from  reading,  unconscious  cerebration  and  from 
a  variety  of  other  sources.  Points  of  resemblance,  of  adaptation, 
of  illustration,  are  suggested  and  verified.  Dissimilar  facts  are 
found  by  means  of  these  points  of  resemblance  to  be  parts  of  a 
more  comprehensive  truth  of  which  each  is,  perhaps,  but  an  isolated 
fragment.  These  general  propositions,  in  turn,  may  well,  by  what 
appears  to  be  an  automatic  action  of  the  mind,  be  discovered  to  be 
but  parts  of  a  still  broader  generalization,  simpler  and  more  far- 
reaching,  to  the  existence  of  which  the  original  facts  gave  no 
significant  intimation.  This  may  be  called  the  fructifying  power 
of  thought.  As  time  is  required  for  the  development  of  the 
process,  it  is  evident  that  the  jury  can  seldom  be  instructed,  within 
the  space  of  a  trial,  to  follow  the  steps  of  a  complicated  line  of 
reasoning  or  even  to  understand  the  habits  of  mind  necessary  to 
its  adequate  comprehension.  In  such  a  connection,  the  necessity 
for  receiving  the  inference  of  specially  skilled  observers  seems  im- 
perative. 

§  1957a.  Relevancy.  —  For  admitting  the  reasoning  of  a  skilled 
observer,  administration  requires  not  only  that  the  proponent 
should  show  an  adequate  necessity  for  doing  so  in  order  that  he 
may  prove  his  case,  but  also  that  he  should  establish  the  fact  that 
the  inference  or  conclusion  tendered  is  relevant  to  assist  him  in 
that  effort.  In  this  connection,  objective  relevancy  may  fairly  be 
assumed.  Subjective  relevancy,  on  the  other  hand,  resolves  itself 
into  a  question  of  adequate  hnowledge.  This,  so  far  as  relates  to 
the  element  of  observation,  is  shown  by  the  preliminary  detail  of 
constituting  facts  usually  required  of  the  skilled  observer.^  In 
its  relation  to  reasoning,  such  knowledge  is  ascertained  by  the 
investigation  into  the  qualifications  of  the  witness.  This  is  a 
recognized  function  of  the  trial  judge.  Part  of  his  administrative 
duty  is  to  determine  whether  the  witness  is  possessed  of  siich  skill, 
training  and  experience,  such  opportunities  for  observation  and 
such  powers  of  reasoning,  in  regard  to  a  technical  matter,  as  will 
make  his  answers  to  the  questions  to  be  asked  him  reasonably 
helpful  to  the  jury.  ISTo  particular  length  of  time  is  required  in 
order  that  a  witness  should  be  deemed  to  have  the  ordinary  skill 

5  1957a-l.  Porter  v.  Pequonnoc  Mfg.  Co.,  17  Conn.  249  (1845). 
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and  experience  common  to  members  of  his  trade  or  calling.  No 
more  exact  rule  can  probably  be  formulated  than  that  the  qualifica- 
tion shall  be  shown  or  assumed  to  be  such  as  reasonably  enables  him 
to  know  the  fact  or  draw  the  inference  which  he  purposes  to  state. 
A  short  experience  may  be  sufficient  for  this  result.'^  Qualifica- 
tion need  not  be  of  a  scientific  character.  The  most  severely  prac- 
tical training,  e.  g.,  logging^  may,  under  appropriate  circum- 
stances, furnish  an  entirely  satisfactory  qualification.  Whoever 
possesses  knowledge  acquired  in  a  trade  or  calling  and  common 
only  to  members  of  that  vocation  is,  for  the  purposes  of  the  case, 
a  skilled  witness  in  connection  with  matters  pertaining  to  that 
knowledge.* 

§  1958.  Architects  and  Builders.^  —  Building  trades  furnish 
numerous  instances  of  the  reasoning  of  the  trained  observer.  A 
suitably  qualified  member  of  a  building  trade  *  may  testify  as  to 
his  inferences  from  what  he  has  observed.  No  other  witness  is 
entitled  to  speak  on  a  trade  matter.^ 

Cause  and  effect.  —  One  qualified  to  do  so  may  state  what  is 
the  cause  of  a  given  effect  in  the  building  line  which  has  come 

2.  Haymaker  v.  Adams,  61  Mo.  Waldo,  38  Misc.  (N.  Y.)  820,  78  N. 
App.  581   (1895).  Y.    Suppl.    1108     (1902)     (architects 

3.  Barnes  v.  Heath,  58  N.  H.  196  and   mechanical  engineers). 
(1877).  An    experienced    builder    who    has 

4.  "A  moment's  reflection  is  suffi-  seen  a  house  just  after  its  abandon- 
dent  to  show  that,  in  some  cases,  to  ment  and  who  has  looked  over  the 
form  a  correct  judgment  as  to  value  plans  and  specifications  may  state 
would  require  a  knowledge  of  some  how  large  a  proportion  of  the  build- 
branch  of  science,  or  of  some  particu-  ing  was  completed  at  the  time  it  was 
lar  art  or  trade;  whil^  in  others  no  abandoned.  C.  Scheerer  &  Co.  v. 
such  knowledge  would  be  necessary.  Deming,  (Cal.  1908)  97  Pac.  155. 
For  instance,  the  value  of  precious  3.  Alexander  v.  Mt.  Sterling,  71 
stones  could  only  be  accurately  judged  111.  366  (1874)  (sidewalk);  Galves- 
by  a  lapidary;  of  drugs  and  medi-  ton,  etc.,  R.  Co.  v.  Daniels,  1  Tex. 
cines  by  a  druggist,  etc.;  while  to  Civ.  App.  695,  20  S.  W.  955  (1892) 
assess  the  value  of  a  horse,  a  cow,  or  (sufficiency  of  a  bridge)  ;  Carroll  v. 
an    article    of    household    furniture,  Welch,  26  Tex.  147    (1861). 

would     require     no     such     peculiar  A   witness   who   cannot   state   how 

knowledge."     De   Witt  v.   Barly,    17  many  cubic  feet  of  air  are  contained 

N.  Y.  340,  342    (1858).  in    certain    rooms    will    not   be    per- 

§    1958-1.  See    also    §§    816,    883,  mitted  to  estimate   what  amount  of 

2382.  radiation    will    be    required    to    heat 

2.  Bowen    v.    Sierra    Lumber    Co.,  them.     Weibcrt  v.  Hanan,  121  N.  Y. 

(Cal.  App.  1906)   84  Pae.  1010    (life  SuddI.  3.i,  136  App.  Div.  388   (1910). 

of  red  fir  timber)  ;  Line  v.  Mason,  67  Shoring.  —  A     qualified     architect 

Mo.   App.   279    (1896);    Behsman  v.  may    testify    that    sufficient    shoring 
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under  his  otservation.*     In  like  manner,  he  may  assign  a  cause 
for  any  observed  occurrence  in  the  same  connection.* 

Cost.  —  Such  a  witness  may  properly  state  the  probable  cost  of 
a  house  ®  or  other  building  ^  observed  by  him.  He  may  equally 
well  estimate  the  expense  of  specific  repairs  to  such  a  structure.^ 

§  1959.  (Architects  and  Builders) ;  ftualifications.  —  No  more 
definite  rule  as  to  qualification  can  well  be  laid  down  than  that  it 
should  be  shown  to  be  adequate  to  enable  the  witness  to  answer  the 
question  asked  him.^  Thus,  one  who  is  to  give  an  inference  as  to 
whether  a  certain  building  is  suitable  for  the  operation  of  heavy 
machinery  must  be  shown  to  have  sufiicient  knowledge  on  matters 
of  that  particular  kind.*  In  like  manner,  one  familiar  with  house 
painting  is  scarcely  in  a  position  to  give  an  inference  as  to  the 
workmanship  exhibited  in  the  framing  and  construction  of  a 
building.^ 

Opportunities  for  observation.  —  In  respect  to  the  belief-creat- 
ing quality  of  such  an  inference  it  is  essential  that,  in  connection 
with  the  element  of  observation,  sufficient  opportunities  to  make 
the  reasoning  helpful  to  the  jury  should  be  shown.* 

has  been  done  for  the  protection  of  a  8.  Roberts    v.    Boston,    149    Mass. 

specified  building.     Levy  v.  Tiger,  90  346,  21  N.  E.  668   (1889). 

N.  Y.  Suppl.  366   (1904).  See   also   Higgina   v.   Los   Angeles 

4.  Ringlehaupt  v.  Young,  55  Ark.  Gas  &  Electric  Co.,  (Cal.  1911)  115 
128,   17   S.   W.   710    (1891)     (ground  Pac.  313. 

cave)  ;    Dixon    v.    Wachenheimer,    9  A  nonexpert  cannot  give  his  opin- 

Ohio  Cir.   Ct.  401,  6  Ohio   Clr.  Dec.  ion  as  to   the  cost  of  remedying  de- 

380    (1894)    (heat).  fects  in  a  building  and  as  to  what 

5.  Bettys  v.  Denver  Tp.,  115  Mich.  would  have  been  its  value  had  it 
228,  73  N.  W.  138  (1897)  (loosening  been  constructed  according  to  plans 
timbers  bracing  a  bridge).  and  specifications  where  the  witness 

See    also    Acme    Harvester    Co.    v.  did  not  state  facts  sufficient  to  enable 

Chittick,    132   111.   App.    611     (1907)  him  to  arrive  at  an  intelligent  opin- 

( effect  of  wear  on  a  hardwood  sur-  ion.    Johnson  v.  Griffiths  &  Co.,  (Tex. 

face);     Weiss     v.     Kohlhagen,     (Or.  Civ.  App.  1911)   135  S.  W.  683. 

1911)   113  Pac.  46  (fall).  §    1959-1.  Kilbourne    V.    Jennings, 

6.  Tebbctts  v.  Haakins,  16  Me.  283  38  Iowa  533  (1874). 

(1839).  2.  Hubcr    )'.   Jackson,   etc.,    Co.,    1 

An  insurance  agent  has  been  per-  Marv.   (Del.)  374,  41  Atl.  92  (1895); 

mitted   to   make   the   same  estimate.  Thompson    v.    Worcester,    184    Mass. 

Enix  r.  Iowa  Cent.  R.  Co.,  Ill  Iowa  354,  68  N.  E.  833   (1903). 

748,  83  N.  W.  805  (1900).  3.  Kilbourne  !'.  Jennings,  38  Iowa 

7.  O'Keefe    r.    St.   Francis   Church,  533   (1874). 

69    Conn.    531,    22   Atl.    325    (1890)  4.  Ringlehaupt   v.   Young,   55   Ark. 

(church).  128,  17  S.  W.  710   (1891). 
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§  1960.  (Architects  and  Builders);  Construction.  —  An  im- 
portant question  for  skilled  inferences  in  building  trades  is  tliat 
of  construction.  One  sufficiently  experienced  in  the  matter  may 
state  whether  a  given  form  of  building  is  proper  ^  or  adequate  for 
a  specific  purpose.^  An  inference  more  nearly  resembling  an  esti- 
mate may  be  received  from  a  proper  quarter.  Thus,  an  experi- 
enced bridge  builder  may  declare  his  opinion  as  to  vyhether  a 
certain  bridge  would  have  stood  a  particular  strain  had  the  strength 
been  properly  maintained.*  He  may  state,  in  the  same  way,  as 
to  the  time  at  which  a  given  defect  or  other  impairment  in  strength 
began  to  manifest  itself.* 

§  1961.  (Architects  and  Buildets);  tHaUTials One  familiar 

with  building  may  be  permitted  to  state  whether  a  given  structure 
was  made  of  good  materials,'  up  to  a  certain  standard  of  require- 
ment.^ He  may  declare  his  inference  whether  particular  stock 
was  strong  enough  for  the  purpose  for  which  it  was  assigned.* 

Bridge  building.  —  An  expert  trestle  builder  may  state  where 
building  materials  first  begin  to  rot  and  give  the  reasons  for  his 
belief." 


§  1960-1.  Bader  v.  State,  (Ind. 
1911)  94  N.  E.  1009  (bridge);  Behs- 
mann  v.  Waldo,  36  Misc.  (N.  Y.)  863, 
74  N.  y.  Suppl.  929  (1901)  (unpro- 
tected furnace  pit)  ;  Stremme  v. 
Dyer,  223  Pa.  7,  72  Atl.  274  (1908) 
(carpenter)  ;  Hayes  v.  Southern  Pac. 
Co.,  17  Utah  99,  53  Pac.  1001  (1898) 
(railroad  car  sheds). 

2.  Savage  v.  Hayes  Bros.  Co.,  142 
111.  App.  316  (1908)  (storage  of 
cement ) . 

3.  Bonebrake  v.  Huntington 
County,  141  Ind.  62,  40  N.  E.  141 
(1894). 

4.  Washington,  etc..  Turnpike  Co. 
V.  Case,  80  Md.  36,  30  Atl.  571 
(1894). 

§  1961-1.  Indianapolis  v.  Scott,  72 
Ind.  196  (1880)  (recently  rotted); 
Hartford  Co.  v.  Wise,  17  Md.  43,  18 
Atl.  31  (1889)  (bridge);  Burns  v. 
Crow,  107  N.  Y.  Suppl.  944,  123  App. 
Div.  251    (1908)    (scaffolding) . 

2.  Kreuzherger  v.  Winsfield.  96 
Cal.  251,  31  Pac.   109    (1892)    (con- 


tract) ;  Taulbee  v.  Moore,  106  Ky. 
749,  51  S.  W.  564,  21  Ky.  L.  Eep. 
378   (1899)    (contract). 

See  also  Johnson  v.  Griffiths  &  Co., 
(Tex.  Civ.  App.  1911)   135  S.  W.  683. 

3.  Alaiama.  —  Montgomery  v.  Gil- 
mer, 33  Ala.  116,  70  Am.  Dec.  562 
(1858). 

California.  —  Callan  v.  Bull,  113 
Cal.  593,  45  Pac.  1017  (1896). 

Ma/ryland. — Pennsylvania  Steel  Co. 
of  Philadelphia  v.  Nace,  77  Atl.  1121 
(1910)    (concrete). 

'New  York.  —  Fox  v.  Buffalo  Park, 
163  N.  Y.  559,  57  N.  E.  1109  (1900)  ; 
Pursley  v.  Edge  Moor  Bridge  Works, 
56  N.  y.  App.  Div.  71,  67  N.  Y. 
Suppl.  719  (1900)  (support  a  thirty- 
ton  crane)  ;  Cochran  v.  Sess,  49  N. 
Y.  App.  Div.  223,  62  N.  Y.  Suppl. 
1088   (1900)    (walls). 

Texas.  —  Continental  Ins.  Co.  v. 
Pruitt.  65  Tex.  125  (1885)  (sustain 
■weight ) . 

4.  Bowen  v.  Sierra  Lumber  Co., 
(Cal.  App.  1906)  84  Pac.  1010. 


1962,  1963  Infekbncb;  Skilled  Obseeveb. 
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§  1962.  (Architects  and  Builders);  Work  and  Workmen. — 

One  sufficiently  experienced  in  a  building  trade  may  state  whether 
a  piece  of  work  has  been  well  done.'^  He  may  estimate  its  value 
on  this  basis.^  Whether  a  given  workman  is  skillful  in  his  calling, 
is  something  as  to  which  a  conclusion  may  be  relevant.^ 

Compensation.  —  One  qualified  to  do  so  will  be  allowed  to  esti- 
mate, after  observing  the  services  rendered  by  a  particular  work- 
man as  to  what  they  are  fairly  worth.* 

§  1963.  Business  Affairs.  —  One  connected  with  a  particular 
business  may  state  his  inferences  from  facts  observed  by  him  as 
to  technical  matters  not  familiarly  known  to  those  outside  that 
special  calling  and  which  the  jury  cannot  coordinate  into  a  reason- 
able act  of  judgment  by  the  aid  of  any  experience  of  their  own.* 
In  other  respects,  the  presence  or  absence  ^  of  business  difficulties 
may  be  announced  by  a  properly  qualified  witness.  He  may 
declare  his  conclusion  as  to  whether  a  given  line  of  industry' 
could  be  successfully  carried  on  under  prescribed  conditions  or 
books  kept  in  a  particular  way.* 


§  1962-1.  Bardwell  v.  Conway  Mut. 
F.  Ins.  Co.,  122  Mass.  90  (1877); 
Fletcher  v.  Se«kell,  1  R.  I.  267  (1849) 
(masonry). 

An  ordinary  observer  will  not  be 
regarded  as  competent  to  give  his  in- 
ference as  to  the  character  of  the 
work  done  on  a,  particular  building. 
Taub  v.  Woodruflf,  (Tex.  Civ.  App. 
1911)    134  S.  W.  750. 

8.  Hayes  v.  Wagner,  220  111.  256, 
77  N.  E.  211   (1906)    (iron  work). 

3.  Camp  V.  Behlow,  (Cal.  App. 
1906)  84  Pac.  251  (concrete)  ;  Line 
r.  Mason,  67  Mo.  App.  279  (1896) 
(good  mechanical  skill  for  making 
cross-arms  for  telephone  poles)  ; 
Major  V.  Spies,  66  Barb.  (N.  Y.) 
576   (1873). 

A  witness  may  state  from  his  ob- 
servation that  whoever  cut  out  the 
panel  of  a  door  was  acquainted  with 
door  construction.  State  r.  Baldwin, 
36  Kan.  1,  12  Pac.  318    (1886). 

4.  Ferry  v.  Henderson,  32  App.  D. 
C.  41    (1908)    (superintendent). 

S    19G3-1.  Barrie    r.    Quimby,   206 


Mass.  259,  92  N.  E.  451  (1910); 
Bartley  v.  State.  53  Nebr.  310,  73  N. 
W.  744  (1898)  (bookkeeper);  Dan- 
iels V.  Fowler,  123  N.  C.  35,  31  S.  E. 
598  (1898);  Cochran  r.  U.  S.,  157 
U.  S.  286,  15  S.  Ct.  628,  39  L.  ed. 
704  (1895);  Shauer  t'.  Alterton,  151 
U.  S.  607,  14  S.  Ct.  442,  38  L.  ed. 
286  (1894)  ;  U.  S.  r.  ^Yi^ard,  28  Fed. 
Cas.  No.  16,698,  1  Paine  539   (1S26). 

See  also  Ruck  r.  Milwaukee  Brew- 
ery Co.,  144  Wis.  404,  129  N.  W. 
414   (1911)    (brewing). 

The  proper  metliod  of  stacking 
flour  in  50-pound  sacks  is  a  subject 
of  expert  testimony.  Commerce  Mill- 
ing &  Grain  Co.  r.  Gowan,  (Tex.  Civ. 
App.  1907)    104  S.  W.  916. 

2.  Crusoe  v.  Clark,  127  Cal.  341, 
59  Pac.  700  (1899)  (no  problem  in 
bookkeeping). 

3.  Belding  r.  Archer,  131  N.  C. 
287,  42  S.  E.  SOD  (1902)  (lumber- 
ing)- 

4.  Pry  V.  Provident  Sav.  L.  Assur. 
Soc,  (Tenn.  Oh.  App.  1896)  38  S. 
W.  116. 


2635  Eesults  of  chemical  Analysis.  §  1964 

Financial  matters.  — -  One  specially  skilled  in  this  connection 
may  state  his  inference  with  regard  to  financial  matters,  his  train- 
ing and  experience  being  shown  to  be  commensurate  with  the 
quality  of  the  conclusion  which  he  purposes  to  draw.  Thus,  he 
may  state  what  he  considers  to  be  the  nature  of  certain  commercial 
paper  ^  or  bank-bills  ^  brought  to  his  attention.  Should  he  be 
acquainted  with  the  financial  affairs  of  a  bank,^  or  other  moneyed 
institution,  he  may  announce  an  inference  as  to  whether  it  is  or  is 
not,  in  point  of  fact,  solvent  or  insolvent. 

An  unambiguous  account  does  not  require  the  services  of  a 
skilled  witness  for  its  elucidation.^ 

Services  of  attorney.  —  Such  a  business  may  be  professional. 
Thus,  an  attorney  who  has  observed  the  rendition  of  legal  services 
may  state  what,  in  his  judgment,  they  are  fairly  worth.^  The 
observations  in  such  a  case  may  have  been  made  while  opposing 
the  attorney  in  question,  as  well  as  in  any  other  way.^" 

For  some  consideration  of  common  knowledge  as  applicable  to 
the  affairs  of  business,  see  §§  809  et  seq.  Special  knowledge  in 
the  same  connection  is  considered  at  §§  880  et  seq.  For  the  judg- 
ments of  experts  on  the  subject,  see  §  2383. 

§  1964.  Chemistry;  Analysis.* — A  suitably  qualified  observer 
will  be  permitted  to  give  the  results  of  a  chemical  analysis  made 
by  him.^  In  this  connection,  a  competent  chemist  ^  may  state  the 
results  of  an  examination  of  his  own  as  to  whether  poison  is 

5.  Cochran  v.  U.  S.,  157  U.  S.  286,  11  So.  838  (1893);  Brown  v.  Huf- 
15  S.  Ct.  628,  39  L.  ed.  704  (1895)  fard,  68  Mo.  305  (1879);  Morril  v. 
(rediscounted   note).  Hershfield,  19  Mont.  245,  47  Pae.  997 

6.  Keating  V.  People,   160  111.  480,  (1897). 

43  N.  E.  724    (1896)    (genuine).  §  1964^1.  See  also  §  884. 

7.  State  !'.  Boomer,  103  Iowa  106,  2.  Nuasbaumer  v.  State,  54  Fla. 
72  N.  W.  424   (1897).  87,  44  So.   712    (1907)     (intoxicating 

8.  Coe  V.  Nash,  (Tex.  Civ.  App.  quality  of  wine)  ;  U.  S.  Health  &  Ae- 
1897)  40  S.  W.  235;  Blanchard  v.  cident  Ins.  Co.  v.  Jolly,  (Ky.  1909) 
Commercial  Bank,  75  Fed.  249,  21  C.  118  S.  W.  28   (pus). 

C.  A.  319  (1896).  See  also  Potvin  v.  West  Bay  City 

9.  Ottawa  University  v.  Parkinson,  Shipbuilding  Co.,  156  Mich.  201,  120 
14  Kan.  159,  162   (1875).  N.  W.  613   (1909). 

"  We    do   not   understand   that   he  3.  An    attorney    is    not    competent 

testified     as     an     expert."       Ottawa  for  the  purpose.      Kass  v.  Marshall, 

University    v.    Parkinson,    14    Kan.  (Pa.    1888)     14    Atl.    421     (attorney 

159,  162   (1875).  rejected). 

10.  Brown   v.  Prude,   97  Ala.  639, 
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contained  in  food  or  medicine  alleged  to  have  been  the  vehicle  of 
its  administration.*  In  the  same  way,  the  examination  of  the 
chemist  may  be  with  relation  to  the  matter  of  drugs.  ^  Persons 
other  tha^i  chemists  who  have  special  familiarity  with  certain 
substances  such  as  flour®  or  milk''  may  state  the  results  of  an 
analysis. 

Lvmitations.  —  Administration  very  rationally  imposes  upon 
the  evidence  of  the  chemist  the  limitation  that  it  should  relate  to 
the  field  of  his  art  or  science.  He  cannot,  for  example,  be  heard 
to  contradict  the  physician  in  a  matter  such  as  the  effect  of  drugs 
strictly  within  the  province  of  the  man  of.  medicine.®  Simpler 
matters  are  not  so  rigidly  dealt  with  by  the  court.  A  chemist  who 
chances  to  know  the  fact  may  state  the  recognized  effects  of  poisons 
or  other  drugs.® 

Injuries  to  plant  life.  —  If  a  witness  knows  from  observation 
and  experience  that  tree  and  plant  life  are  destroyed  by  fumes 
and  smoke  from  a  smelter,  he  may  testify  to  that  fact,  even  though 
he  may  not  be  able  to  explain  the  chemical  processes  by  which  the 
destruction  is  wrought.-"* 

Qualifications.  —  It  is  within  the  appropriate  function  of  the 
trial  judge  to  ascertain,  before  receiving  his  estimate,  that  the 
proposed  vdtness  is  qualified  to  answer  the  question  which  he  has 
been  asked.  Knowledge  and  skill  commensurate  with  the  inference 
to  be  drawn  must  be  affirmatively  established.  Should  this  test 
fail,  the  witness  will  be  rejected.  Thus,  one  who  has  had  no 
experience  as  to  the  formation  of  gases  but  has  read  about  the 
composition  of  air  is  not  competent  to  give  an  opinion  as  to  what 
gases  would  be  generated  by  a  combination  of  ashes,  refuse  and 
garbage  used  to  fill  up  land.^* 

§  1965.  (Chemistry;  Analysis);  Circumstances  affecting 
Weight.  — .  Any  lack  of  technical  exactness  and  artistic  finish  in 
the  details  of  a  chemical  examination  affect  merely  its  weight,  so 

4.  People  V.  Williams,  3  Park.  Cr.  8.  People  v.  Hartung,  17  How.  Pr. 
(N.   Y.)    84    (1855);    State  v.   Best,       (N.   Y.)    151    (1859)     (arsenic). 

Ill  N.  C.  638,  15  S.  E.  930  (1892).  9.  Scott   v.   State,    (Ala.   1904)    37 

5.  Epps   V.   State,    102   Ind.   539,   1       So.  357    (morphine). 

N.  E.  491    (1885)     (bismuth).  10.  Park  v.  Northport  Smelting  & 

6.  Davis  V.  Mills,  163  Mass.  481,  Refining  Co.,  (Wash.  1907)  92  Pac. 
40  N.  E.  852   (1895).  442. 

7.  Com.  r.  Holt,  146  Mass.  38,  14  11.  State  r.  Flanigan,  111  Md.  481, 
N.  E.  930   (1888).  74  Atl.  818    (1909). 
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long  as  the  jury  might  rationally  act  in  accordance  with  it.-'  Even 
that  the  person  making  the  analysis  is  no  longer  actively  engaged 
as  a  chemist  does  not  exclude  his  examination.^ 

Cross-examination.  —  A  party  against  whom  a  chemist  has 
testified  as  to  the  results  of  an  analysis  has  the  right  to  cross- 
examine  him  as  to  the  methods  or  processes  by  which  he  reached 
his  conclusions.* 

Identification.  —  In  order  that  such  results  of  analysis  may  be 
admissible  in  evidence  as  relevant,  it  is  essential  that  the  sub- 
stances under  examination  be  identified  with  the  subject-matter  of 
the  inquiry  in  hand.*  Thus,  if  a  chemical  analysis  of  the  con- 
tents of  a  human  stomach  be  offered  in  evidence  as  that  of  a 
deceased  person,  it  is  naturally  essential  that  affirmative  proof  be 
offered  by  way  of  identification.^  It  is  further  important  to  estab- 
lish that  the  facts  discovered  are  not  due,  in  part  at  least,  to 
extraneous  substances  introduced  in  the  analytical  process.  On 
the  other  hand,  the  mere  possibility  that  the  subject-matter  of  the 
analysis  may  have  been  tampered  with  is  no  ground  for  excluding 
the  evidence.®  Something  more  affirmative  is  required.  Facts 
relating  to  the  matter  should,  however,  be  elicited  upon  cross- 
examination  of  the  witness  and  not  upon  his  examination  on  voir 
dire  into  the  matter  of  qualification.'^ 

Time.  —  If  the  subject-matter  of  the  examination  be  one  little 
affected  by  lapse  of  time,  even  a  considerable  interval  will  not 
materially  impair  the  probative  force  of  the  results  obtained  by 
it.« 

§  1966.  (Chemistry;  Analysis);  Familiar  Examples.  —  A  sub- 
stance frequently  subjected  to  analysis  is  blood,  whether  that  of 
men '    especially   on  criminal  proceedings   for  murder  or  man- 

§  1965-1.  State    v.    Martin,   47    S.  liams,     3     Park.     Cr.     (N.     Y.)     84 

C.  67,  25  S.  E.  113  (1896).  (1855). 

2.  Haas  v.  Green,  7  Misc.  (N.  Y.)  7.  People  v.  Wilkins,  (Cal.  1910) 
176,  27  N.  Y.  Suppl.  347  (1894).  Ill  Pac.  612. 

3.  People  V.  Zito,  141  111.  App.  534  8.  Davis  v.  Mills,  163  Mass.  481, 
(1908).  40  N.  E.  852   (1895). 

4.  People  V.  Bowers,  (Cal.  1888)  §  1966-1.  State  v.  Knight,  43  Me. 
18  Pac.  660.  11    (1857);   Com.  v.   Sturtivant,   117 

5.  State  V.  Cook,  17  Kan.  392  Mass.  122,  19  Am.  Kep.  401  (1875); 
(1877).  Lindsay    v.    People,    63    N.    Y.    143 

e.  Stated.  Thompson,  132  Mo.  301,  (1875);  State  v.  Martin,  47  S.  0. 
34  S.  W.  31   (1896);  People  v.  Wil-       67,  25  S.  E.  113  (1896). 
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slaughter  or  of  animals.^  Chemists  may  give  results  of  analysis 
of  the  stomach  ^  or  its  contents,  the  viscera  *  or  other  parts  of  the 
human  frame.  In  such  a  case,  if  a  portion  of  food  is  analyzed  for 
poison,  it  must  be  shown  that  it  was  a  portion  of  the  meal  of  which 
the  deceased  partook  upon  the  fatal  occasion." 

Special  knowledge.  —  A  skilled  witness  may  state  any  unusual 
qualities  of  matter  as  a  fact  of  special  knowledge.® 

§  1967.  Engineering.!  —  nj^^^  profession  of  engineering,  closely 
identified,  in  its  various  branches,  with  modem  industrial  develop- 
ment, furnishes  numerous  instances  of  inference  from  skilled 
observation. 

Qualifications.  —  A  witness,  to  testify  acceptably  in  this  con- 
nection, may  be  technically  trained.^  This,  however,  is  not  neces- 
sary. He  may  equally  well,  according  to  the  inference  submitted, 
have  become  qualified  by  practical  experience.'  An  observer  will 
not  be  allowed  to  testify  on  the  basis  of  information  furnished  by 
others  that  a  type  of  engine  with  which  he  is  not  acquainted  will 
generate  a  given  number  of  horse  power  if  of  certain  dimensions.* 
Should  the  element  of  conjecture  bulk  largely  in  an  act  of  reason- 
ing the  court  may  well  reject  it.' 

§  1968.  (Engineering);  Civil A  civil  engineer,  like  a  mem- 
ber of  any  other  branch  of  his  profession,  may  state  an  inference 

Direction.  —  A  witness  may  state,  them  separate  and  analyze  them  cor- 

as   incidental  to  his  examination,  as  reotly    is     not    required.       State    v. 

to  whether  a  drop  of  blood  appeared  Thompson,  141  Mo.  408,  42  S.  W.  949 

to  come  from   above  or  from  below.  (1897). 

Com.  i\  Sturtivant,  117  Mass.  122,  19  5.  State  v.  Best,  111  N.  C.  638,  15 

Am.  P"p.  401    (1875).  S.  E.  930  (1892). 

2.  Lindsay  v.  People,  63  N.  Y.  143  6.  Standard  Oil  Co.  v.  Tierney,  96 
(1875).  Ky.  89,  27  S.  W.  983,  16  Ky.  L.  Rep. 

The  distinction  between  them  only  327    (1894)    (illuminating  oil), 

a   skilled  witness  may  state.     State  §    1967-1.  See    also    §§    824,    886, 

V.  Eice,  7  Ida.  762,  66  Pao.  87  (1901).  2384. 

3.  People  V.  Bowers,  (Cal.  1888)  2.  Pursley  v.  Edge  Moor  Bridge 
18  Pac.  660;  State  v.  Cook,  17  Kan.  Works,  168  N.  Y.  589,  60  N.  E.  1119 
392    (1877);   State  v.  Thompson,  132  (1901). 

Mo.  301,  34  S.  W.  31   (1896).  3.  Cahill  v.  Baltimore,  93  Md.  233, 

4.  State  V.  Thompson,  141  Mo.  408,      48  Atl.  705  (1901). 

42  S.  W.  949  (1897).  4.  International    Harvester   Co.   of 

That  the  examination  should  have  America  v.  Adams,   (Ga.  1910)   68  S. 

been  made  by  one  under  oath  to  take  E.  1093. 

charge  of  the  parts  of  the  body,  keep  5.  International   Harvester   Co.   of 
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from  phenomena  which  have  come  under  his  observation.  Ad- 
ministration opposes  especially  little  objection  to  the  reception  of 
this  evidence  where  the  inference  of  the  witness,  from  his  pro- 
fessional standpoint,  involves  so  little  of  the  element  of  reasoning 
as  practically  to  amount  to  the  statement  of  a  fact.^  An  engineer 
may  properly  speak  of  the  resisting  power  of  certain  material  in 
order  to  estimate  the  sufficiency  of  a  railroad  embankment.^  Mere 
residence  in  the  neighborhood  of  a  stream  ^  may  not  be  sufficient 
for  the  purpose.  Where  all  facts  can  satisfactorily  be  placed  be- 
fore the  jury  and  coordinated  by  them  no  ground  for  receiving 
the  inference  is  furnished.*  This  may  happen  where  a  plan  is 
introduced  into  evidence.'* 

§  1968a.  (Engineering);  Electrical. — ^The  art  of  electrical 
engineering,  increasing  in  importance  at  a  rapid  rate  by  reason  of 
the  growing  use  of  electricity  as  a  source  of  heat,  light  and  power, 
furnishes  many  instances  of  the  employment  in  judicial  adminis- 
tration not  only  of  the  special  knowledge  ^  of  those  skilled  in  the 
profession  but  also  of  their  reasoning  as  to  technical  phenomena 
presented  to  their  observation  ^  or  upon  facts  provisionally  assumed 

America  v.  Adams,   (Ga.  1910)   68  S.  2.  Cain  v.  Atlantic   Coast  Line  R. 

E.    1093.  Co.,  74  S.  C.  289,  54  S.  E.  244  (1906). 

§  1968-1.   Nehraska.  —  McDonald  3.  §  1826. 

V.  Dodge  County,  41  Nebr.  605,  60  N.  4.  Keefe  v.  Sullivan  County  R.  R., 

W.  366   (1894)    (cost  of  ii  ditch).  75   N.    H.    116,   71   Atl.    379    (1908) 

New    Hampshire.  —  Gsiult   v.    Con-  (location  of  a  railroad  curve), 

cord   R.    Co.,   63    N.   H.   356    (1885)  5.  Keefe  v.  Sullivan  County  R.  R., 

(whether      a      bridge      obstructs      a  75  N.  H.  116,  71  Atl.  379   (1908). 

stream).  §  1968a-l.  §  870. 

New    Jersey.  —  Excelsior    Electric  The  special  knowledge  upon  which 

Co.  V.  Sweet,  57  N.  J.  L.  224,  30  Atl.  the  inference  is  based  is  that  relat- 

553     (1894)     (contrivances    for    sus-  ing  to  the  science  or  art  of  electricity, 

pending  electric  lights).  Crosby    v.    Portland    Ry.    Co.,     (Or. 

Vermont.  —  Brown  v.  Swanton  Tp.,  1909)   100  Pac.  300  (eflfect  of  shock)  ; 

69  Vt.  53,  37  Atl.  280    (1896)    (how  Colusa    Parrot    Mining    &    Smelting 

far  certain  material  will  go  in  filling  Co.  v.  Monahan,  162  Fed.  276,  89  C. 

a  gully).  C.  A.  256  (1908).    A  medical  witness, 

Virginia.  —  South  &  W.   Ry.   Co.  for  example,  not  skilled  in  eflfects  of 

V.  Mann,   108  Va.  557,  62  S.  E.  354  electricity,    cannot    state    whether    a 

(1908)   (central  line  of  double  tracked  given   individual   died   of   an  electric 

road).  shock  or  was  killed  by  fright.    United 

United   States.  —  Chicago,   etc.,   R.  Rys.    &   Electric   Co.    v.    Corbin,    109 

Co.  V.  Chambers,  68  Fed.  148,   15  C.  Md.  442,  72  Atl.  606  (1909). 

C.   A.   327    (1895)     (lack  of  obstruc-  2.  H.    J.    Reedy    Co.    v.    Cameron, 

tion  to  headlight).  (Mich.  1910)    129  N.  W.  27,  17  De- 
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to  be  true.®  Thus,  on  an  action  for  the  price  of  an  elevator,  the 
testimony  of  an  electrician' who  had  seen  the  elevator  in  operation, 
and  was  qualified  to  give  his  opinion  on  the  subject  as  to  whether 
it  was  properly  operated,  is  material.* 

§  1969.  (Engineering);  Hydraulic. —  Any  person  sufficiently 
qualified  in  the  opinion  of  the  court  may  give  his  inference  in 
regard  to  the  action  of  water.^  In  such  a  connection,  he  may  state 
an  opinion  as  to  what  has  been  the  cause  of  a  given  effect,  e.  g., 
the  filling  up  of  a  harbor,^  the  setting  back  ®  or  diversion  *  of 
water  or  the  like.  The  effect  of  doing  certain  acts,  e.  g.,  erecting 
a  dam,^  or  draining  a  given  piece  of  land  ®  may  be  inferred  by  him. 
He  may,  if  suitably  qualified,  declare  an  inference  as  to  whether 


troit  Leg.  N.  1025  (proper  operation 
of  electric  motor) . 

See  also  Hoppe  v.  City  of  Winona, 
(Minn.  1911)   129  N.  W.  577. 

An  electrical  engineer  may  be 
asked  as  to  the  character  of  the  dy- 
namo in  a  given  lighting  plant  and 
regarding  the  number  of  lights  which 
it  was  expected  to  furnish.  Kernan  v. 
Crook,  Horner  &  Co.,  (Md.  1905)  59 
Atl.  753. 

3.  A  witness  so  skilled  may  prop- 
erly testify  as  an  expert.  Nolan  v. 
Newton  St.  Ry.  Co.,  206  Mass.  384, 
92  N.  E.  505   (1910). 

4.  H.  J.  Reedy  Co.  v.  Cameron, 
(Mich.  1910)  129  N.  W.  27,  17  De- 
troit Leg.  N.  1025. 

§  1969-1.  Beery  v.  Driver,  (Ind. 
1906)  76  N.  E.  967. 

A  nonexpert  cannot  testify  that  it 
would  be  impossible  to  drain  all  the 
land  in  controversy  towards  a  certain 
river.  Hetland  v.  Bilstead,  (Iowa 
1908)   118  N.  W.  422. 

Whether  a  given  stream  is  "  float- 
able," is  a  proper  subject  for  the  in- 
ference of  a,  skilled  observer.  Hot 
Springs  Lumber  &  Mfg.  Co.  v.  Rever- 
comb,  (Va.  1909)  65  S.  E.  557. 

2.  Folkes  V.  Chadd,  3  Dougl.  157, 
26  E.  C.  L.  Ill   (1782). 

The  effect   of  an  embankment   in 


choking  up  or  shoaling  a  harbor  may 
be  stated  by  a  competent  witness. 
Folkes  V.  Chadd,  3  Dougl.  157,  26  E. 
C.  L.  Ill   (1782). 

3.  St.  Louis,  etc.,  R.  Co.  v.  Lyman, 
57  Ark.  512,  22  S.  W.  170  (1893) 
(culvert)  ;  Ohio,  etc.,  R.  Co.  v. 
Schmidt,  47  111.  App.  383  (1893) 
(culvert)  ;  Ohio,  etc.,  R.  Co.  v.  Webb, 
142  HI.  404,  32  N.  E.  527  (1892) 
(culvert)  ;  Gurley  v.  San  Antonio  & 
A.  P.  Ry.  Co.,  (Tex.  Civ.  App.  1910) 
124  S.  W.  502;  Texas,  etc.,  R.  Co.  v. 
Cochrane,  29  Tex.  Civ.  App.  383,  69 
S.  W.  984   (1902)    (dam). 

An  ordinary  observer  will  not  be 
allowed  to  testify  on  the  point. 
Jones  V.  Seaboard  Air  Line  R.  Co., 
67  S.  C.  181,  45  S.  E.  188  (1903) 
(culvert) . 

4.  City  of  Los  Angeles  v.  Hunter, 
156  Cal.  603,  105  Pac.  755  (1909) 
(how  a  river  was  created)  ;  Covert 
V.  Brooklyn,  6  N.  Y.  App.  Div.  73,  39 
N.  Y.  Suppl.  774    (1896). 

5.  Loloflf  V.  Sterling,  31  Colo.  102, 
71  Pac.  1113  (1903)  ;  Doud  v.  Guth- 
rie, 13  111.  App.  653  (1883)  ;  Ball  v. 
Hardesty,  38  Kan.   540,   16  Pac.  808 

(1888)  Chandler  v.  Jamaica  Pond 
Aqueduct      Corp.,      125      Mass.      544 

(1878). 

8.  City   of    Garrett   v.    Winterich, 
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Reasoning  of  Suevbyoes. 


§  1970 


a  certain  structure  for  retaining,  or  conducting  water,  e.  g.,  a 
culvert,^  embankment  *  or  sewer  ^  has  been  properly  constructed  ^* 
and  is  suiEcient  for  the  purpose  for  which  it  has  been  designed.^* 

§  1970.  (Engineering);  Surveying.! — Qne  qualified  in  that 
branch  of  the  engineering  profession  known  as  surveying  occupies 
a  similar  position.  His  inferences  with  regard  to  matters  of 
technical  significance  will  be  received  by  the  court.  Thus,  a  land 
surveyor  may  reason  from  the  facts  of  a  survey,^  having  first  stated 
the  phenomena  upon  which  he  bases  his  conclusion.  For  the  ap- 
plication of  this  practice,  it  is  not  essential  that  the  witness  should 
occupy  any  official  position,  e.  g.,  as  a  government  or  county 
surveyor.*  Having  detailed  the  facts  upon  which  he  bases  his 
inference,*  a  surveyor  may  state  his  technical  deduction  from 
them.  He  may,  for  example,  announce  the  mental  result  at  which 
he  has  arrived,  that  certain  marks  were  made  by  government  sur- 
veyors ^  or  that  other  marks  are  easily  identified  and  can,  there- 
fore, be  used  by  him.*    He  will  be  permitted  to  give  an  inference 


(Ind.  App.  1909)  87  N.  E.  161  [re- 
hearing denied  88  N.  E.  308] 
(sewer) ;  Buifum  v.  Harris,  5  R.  I. 
243    (1858). 

7.  Baltimore,  etc.,  R.  Co.  v.  Hack- 
ett,  87  Md.  224,  39  Atl.  510   (1898). 

8.  Bellinger  v.  New  York  Cent.  R. 
Co.,  23  N.  Y.  42  (1861);  Folkes  v. 
Chadd,  3  Dougl.  157,  26  E.  C.  L.  Ill 
(1782). 

9.  City  of  Garrett  v.  Winterioh, 
(Ind.  App.  1909)  87  N.  E.  161 
(drainage  area)  ;  Cahill  v.  Baltimore, 
93  Md.  233,  48  Atl.  705   (1901). 

10.  Fralich  v.  Barlow,  25  Ind.  App. 
383,  58  N.  E.  271  (1900)  (street  im- 
provement) ;  Missouri  Pac.  R.  Co.  v. 
Fox,    60    Nebr.    531,   83    N.    W.    744 

(1900)  (road-bed  of  a  railroad); 
Pursley  v.  Edge  Moor  Bridge  Works, 
56  N.  Y.  App.  Div.  71,  67  N.  Y. 
Suppl.  719  [affirmed  without  opinion 
in    168   N.   Y.   589,    60   N.   E.    1119] 

(1901)  (absence  of  braces  in  a  scaf- 
folding) ;  Bonner  v.  Mayfield,  82  Tex. 
234,  18  S.  W.  305  (1891)  (culvert); 
St.  Louis,  etc.,  R.  Co.  v.  Johnston,  7S 

Vol.  Ill  — 166 


Tex.  536,  15  S.  W.  104  (1890)  (rail- 
road bed). 

11.  Blunck  V.  Chicago  &  N.  W.  Ry. 
Co.,  (Iowa  1908)  115  N.  W.  1013 
(culvert). 

§   1970-1.  See  also  §§   824,  838. 

2.  Jackson  v.  Lambert,  121  fa.  St. 
182,  15  Atl.  502  (1888)  (location); 
Forbes  v.  Caruthers,  3  Yeatea  (Pa.) 
257    (1803). 

This  detail  of  constituting  facts  is 
usually  required.  Gallagher  v.  Kelli- 
her,  (Or.  1911)  114  Pac.  943. 

3.  Mincke  v.  Skinner,  44  Mo.  92 
(1869). 

4.  A  surveyor  is  not  at  liberty  to 
state  that  a  certain  line  is  the  true 
one.  He  should  content  himself  with 
giving  the  facts.  Goodson  v.  Fitz- 
gerald, (Tex.  Civ.  App.  1908)  115 
S.  W.  50. 

5.  Brantly  v.  Swift,  24  Ala.  390 
(1854). 

6.  Bramlett  v.  Flick,  23  Mont.  95, 
57  Pac.  869  (1899);  Cochran  v. 
Casey,  (Tex.  Civ.  App.  1910)  128  S. 
W.  1145   (land  marks  50  years  old). 
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that  certain  pieces  of  wood  driven  into  the  ground  are  surveyors' 
stakes.''  ■'  :; 

Maps,  plans,  etc. — Advancing  to  more  reasoned  inferences,  a 
competent  surveyor  may  state  that  a  given  map  or  plan  is  correct.® 
He  is  able  to  declare,  almost  as  a  matter  of  fact,  that  the  field-notes 
of  a  given  survey  "  closed."  *  In  the  same  way,  he  may  state  the 
courses,  distances,  and  consequent  area  ^^  of  a  given  piece  of  land. 
What  the  shadings  and  marks  on  a  plan  indicate  may,  so  far  as 
technical,  be  detailed  by  the  surveyor*^  as  a  matter  of  special 
knowledge. 

Ordinary  inferences.  —  It  requires  no  special  experience  or 
training  to  state  merely  where  two  lines  drawn  between  different 
points,  i.  e.,  "  range "  lines,^^  would  intersect.  This  is  but  an 
accurate  and  graphic  way  of  describing  certain  physical  con- 
ditions.^^ To  draw  obvious  deductions  from  the  appearance  of 
ordinary  marks  a  skilled  witness  is  not  required.  They  may  be 
stated  by  any  one  who  has  observed  them.^* 

Questions  of  law,  are  beyond  the  proper  range  of  the  surveyor's 
special  knowledge.  Thus,  the  testimony  of  the  witness  that  certain 
persons  owned  a  survey  claimed  by  defendant  to  cover  the  land 
called  for  in  plaintiff's  patent  is  not  compeient  evidence  of  title.** 

§  1971.  Fanning  Matters.*  —  Any  witness  whom  the  court  finds, 
to  be  sufficiently  skilled  in  agricultural  matters  may  give  his  in- 
ference, based  upon  observation,  regarding  the  affairs  of  the 
farm.^  Thus,  a  farmer  may  state  whether  a  given  fence  is  suffi- 
cient to  turn  stock  of  a  particular  kind.^     He  may  properly  esti- 

7.  McGann  v.  Hamilton,  58  Conn.  13.  For  a  surveyor  to  state  the 
69,  10  Atl.  376    (1889).  position  of  a  boundary  which  has  run 

8.  Barret  v.  Kelly,  131  Ala.  378,  out  is  a  fact  rather  than  an  infer- 
30  So.  824  (1901);  Finberg  v.  Gil-  ence  or  a  conclusion.  Brundred  v. 
bert,  (Tex.  Civ.  App.  1910)  124  S.  McLaughlin,  213  Pa.  115,  62  Atl.  565 
W.     979      (blue   print);      Camp     v.  (1905). 

League,   (Tex.  Civ.  App.  1906)    92  S.  14.  Vogt  r.  Geyer,   (Tex.  Civ.  App. 

W.  1062   (meanderings  of  a,  stream).  1898)   48  S.  W.  1100. 

9.  Matkins  i\  State,  (Tex.  Cr.  App.  15.  Hackbarth  v.  Gordon,  (Tex. 
1901)    62  S.  W.  911.  Civ.  App.  1909)    120  S.  W.  591. 

10.  Belding  v.  Archer,  131  N.  C.  §  1971-1.  See  aUo  §§  811,  887, 
287,  42  S.  E.  800  (1902).  2387. 

11.  Attrill  V.  Piatt,  10  Can.  Su-  2.  Santa  Cruz  v.  Enright,  95  Cal. 
preme  Ct.  425   (1884).  105,   30  Pac.   197  (1892). 

12.  Ford  V.  State,  (Ark.  1910)  132  3.  Baltimore,  etc.,  R.  Co.  r.  Schultz, 
S.  W.  995.  43  Ohio  St.  270,  1  N.  E.  324   (1885). 
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mate  what  damage,  if  any,  has  resulted  to  farm  produce  by  certain 
acts  or  omissions,  e.  g.,  improper  threshing.*  In  such  cases,  an 
agricultural  training  is  needed  to  make  an  inference  distinctly 
relating  to  the  farm  valuable  to  the  jury.  Where  the  standard 
applied  is  one  of  good  taste,  the  O'bserver  need  not  be  a  farmer. 
An  ordinary  observer  may  state  an  inference  as  to  vsrhether  trees 
have  been  trimmed  in  a  symmetrical  manner.* 

§  1972.  (Paroling  Matters);  Animals ^  Facts  v^ith  regard  to 

animals  are  equally  within  the  scope  of  the  inference  of  the  prop- 
erly qualified  agricultural  observer.  He  may,  for  example,  state 
their  age.^  He  will  be  qualified  to  infer  from  his  observation  as 
to  whether  the  treatment  accorded  to  them  has  been  suitable.^  In 
regard  to  the  killing  of  them,  he  may  declare  as  to  whether  it  has 
been  properly  done,  the  body  having  been  bled  in  a  suitable  way.* 

§  1973.  (Farming  Matters;  Animals);  Diseases  and  Injuries. 

—  A  competent  witness  may  state  whether  an  animal,  examined  by 
him,  has  a  given  disease  ^  and,  if  so,  what  caused  it.^  In  the  same 
way,  a  suitably  equipped  observer  may  estimate  the  injuries  result- 
ing to  animals  from  certain  definite  acts  or  failures  to  act.*  For 
example,  one  acquainted  with  the  value  of  such  property  may 
state  what  he  would  give  for  a  race-horse  which  a  carrier  has  failed 
to  deliver  within  a  reasonable  time.*  A  person  sufficiently  ac- 
quainted with  the  subject  may  be  allowed  to  state  an  inference 
based  on  the  examination  of  the  skins  of  certain  animals  as  to 
whether  they  were  slaughtered  in  health  or  died  of  disease.* 

4.  Harpending  v.  Shoemaker,  37  See  also  Bradford  v.  Missouri,  K. 
Barb.   (N.  Y.)  270  (1860).  &    T.    Ry,    Co.,    64    Mo.    App.    475 

5.  Delaware  &  Madison  Counties  (1896);  Horton  v.  Green,  64  N.  C. 
Telephone    Co.    v.    Fisk,     (Ind.    App.  67   (1870)    (glanders). 

1907)   81  N.  E.  1100.  8.  International  &  G.  N.  R.  Co.  v. 

§  1972-1.  Clague    v.    Hodgson,    16  McCullough,    (Tex.   Civ.   App.    1909) 

Minn.  329  (1871)    (sheep).  118  S.  W.  558  (splenetic  fever). 

2.  State  V.  Cook,  75  Conn.  267,  53  3.  Ft.  Worth  &  D.  C.  Ry.  Co.  v. 
Atl.  589  (1902)  (horses);  Kennon.i;.  Richards,  (Tex.  Civ.  App.  1907)  105 
State,  (Tex.  Cr.  App.  1904)  82  S.  S.  W.  236  (cattle  injured  by  delay 
W.  518   (had  been  driven  hard).  and  rough  handling). 

3.  State  V.  Keeland,  39  Mont.  506,  4.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Pea- 
104  Pac.  513  (1909).  cock,    (Tex.   Civ.  App.   1910)    128   S. 

§  1973-1.  People  v.  Bane,  88  Mich.       W.  463. 
453,  50  N.  W.  324  (1891)   (blind  stag-  5.  Clay  v.  State,  41  Tex.  Or.  653, 

gers)  ;  T.  C.  Power  &  Bros.  v.  Turner,       56  S.  W.  629   (1900). 
37   Mont.   521,   97   Pac.    950    (1908) 
(sheep). 
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§  1974.  (Farming  Matters)  fJj&ni.  —  With  regard  to  the  land, 
one  skilled  in  agriculture  may  state,  on  the  basis  of  his  observa- 
tion, what  would  be  the  probable  result  of  doing  certain  things,^ 
e.  g.,  burning  over  a  field,^  draining,®  or  irrigating*  it.  In  the 
same  way,  he  may  announce  his  inference  as  to  the  purposes  for 
which  a  given  piece  of  land  is  available,^  e.  g.,  the  raising  of 
particular  crops.®  He  may  properly  estimate  what  the  probable 
yield  of  a  given  piece  of  land  will  be." 

§  1975.  (Farming  Matters);  Stock  Raising.^ — Persons  ac- 
quainted with  the  breeding  and  care  of  animals,  e.  g.,  veterinary 
surgeons  ^  and  the  like,  may  state  the  result  of  their  observation 
as  to  the  nature  and  quality  of  certain  animal  diseases  or  injuries 
and  the  causes  which  have  led  to  them  ®  or  the  effects  which  they 
have  created.*  The  sufficiency  of  a  given  cause  to  account  for  an 
observed  result  may  be  estimated  by  one  adequately  acquainted 
■with  the  subject.^ 


§  1974-1.  Young  v.  O'Neal,  57  Ala. 
366  (1877)  (use  of  particular  fer- 
tilizer). 

2.  Bradley  v.  Iowa  Cent.  K.  Co., 
Ill  Iowa  562,  82  N.  W.  996  (1900). 

3.  BuflFum  V.  Harris,  5  E.  I.  243 
(1858). 

4.  Ellis  V.  Tome,  58  Cal.  289 
(1881);  Kincheloe  Irrigating  Co.  v. 
Hahn  Bros.  &  Co.,  (Tex.  Civ.  App. 
1910)   132  S.  W.  78   (rice). 

5.  Farmers',  etc.,  Nat.  Bank  v. 
Woodell,  38  Oreg.  294,  61  Pac.  837, 
65  Pac.  520  (1900)  (raising  sugar 
beets ) . 

6.  Shoemaker  v.  Crawford,  82  Mo. 
App.  487   (1900). 

7.  Arkansas  Midland  E.  Co.  v. 
Griffith,  63  Ark.  491,  39  S.  W.  550 
(1S97)    (gross). 

§  1975-1.  See  aUo  §§  814,  888, 
2446. 

2.  The  inference  of  no  other  wit- 
ness will  be  regarded  as  relevant. 
Atchison,  etc.,  E.  Co.  v.  Mason,  4 
Kan.  App.  391,  46  Pac,  31  (1896); 
Schaeffer  v.  Philadelphia,  etc.,  R.  Co., 
168  Pa.  St.  209,  31  Atl.  1088,  47  Am. 


St.  Eep.  884  (1895);  San  Antonio, 
etc.,  E.  Co.  V.  Barnett,  27  Tex.  Civ. 
App.  498,  66  S.  W.  474   (1901). 

3.  Atchison,  etc.,  E.  Co.  v.  Mason, 
4  Kan.  App.  391,  46  Pac.  31  (1896) 
(shrinkage  of  cattle  caused  by  delay 
in  transportation)  ;  Southern  Pac. 
Co.  V.  Arnett,  111  Fed.  849,  50  C.  C. 
A.  17  (1901)  (unfit  condition  at  time 
of  shipment) . 

4.  Alabama.  —  Johnson  v.  State,  37 
Ala.  457  (1861). 

California. — Polk  r.  Coffin,  9  Cal. 
56    (1858). 

New  Yorfc.  —  Slater  r.  Wilcox,  57 
Barb.  (N.  Y.)  604  (1870)  (horn  dis- 
temper ) . 

Texas.  —  Clay  v.  State,  14  Tex.  Cr. 
653,  56  S.  W.  629   (1900). 

United  States. — Grayson  v.  Lynch, 
163  U.  S.  468,  16  S.  Ct.  1064,  41  L. 
ed.   230    (1895)     (Texas  fever). 

5.  Boyer  r.  Chicago,  etc.,  E.  Co., 
123  Iowa  248,  98  N.  W.  764  (1904) 
(mare  in  foal)  ;  New  York,  etc.,  R. 
Co.  V.  Estill,  147  U.  S.  591,  13  S.  Ct. 
444,  37  L.  ed.  292  (1893)    (abortion). 

Stock  raisers  may  state  an  infer- 


2645  Increase  of  fire  Eisk.  §  1976 

Brands.  —  A  witness,  who  knows,  may  be  allowed  to  state,  from 
seeing  it,  how  a  certain  brand  reads.®  Such  a  witness  may  state 
whether  the  conduct  of  certain  stock-raising  operations  is  proper.'' 

Preliminary  detadls.  —  The  witness  may  be  required  in  any 
case  to  state  a  detail  of  such  of  the  constituting  facts  at  the  basis 
of  his  inference  as  admit  of  individual  statement* 

§  1976.  Insurance.!  —  'pjjg  t^i^q  scope  of  the  business  of  insur- 
ance, especially  in  its  great  divisions  of  fire,  life  and  marine  in- 
demnity, affords  numerous  instances  of  the  deductions  of  skilled 
observers.  Yet  plenty  of  its  most  familiar  inferences,  largely,  of 
course,  because  they  are  familiar,  appear  to  the  courts  to  be  by  no 
means  technical,  but  mainly  to  be  decided  by  reasoning  based  upon 
common  knowledge.  Thus,  an  opinion  of  the  chief  of  a  fire  de- 
partment that  certain  conditions  produced  in  the  building  by  the 
opening  of  doors  and  windows  would  create  a  "  nice  kind  of  a 
draft "  is  on  a  subject  not  proper  for  skilled  evidence,  and  so 
inadmissible.^  In  such  cases,  while  inferences  and  conclusions 
may  often  be  received,  a  certain  inertia  is  observable  in  admitting 
the  judgments  of  experts. 

Fire.  —  In  connection  with  fire  insurance,  for  example,  a  skilled 
witness  will  be  allowed  to  testify  as  to  whether  a  change  in  the 
methods  of  conducting  business  at  a  particular  establishment  has 

enee  as  to  whether  a  mare  ia  in  foal.  ley  v.  Ayres,  (Iowa,  1909)  123  N.  W. 

Boyer  v.  Chicago,  R.  I.  &  P.  Ey.  Co.,  353. 

(Iowa,  1904)   98  N.  W.  764.  8.  San  Antonio,  etc.,  R.  Co.  v.  Bar- 
Experienced     stockmen    may    infer  nett,  26  Tex.  Civ.  App.  498,  66  S.  W. 

from  their   own  observations   that  a  474    (1901). 

certain  colt  belonged  to  a  particular  §   1976-1.  See    also    §§    818,    889, 

mare.      Miller    v.    Territory,     (Ariz.  2391. 

1905)  80  Pac.  321.  The  hazardous  nature  of  certain  op- 

G.  Askew  V.   People,   23  Colo.   446,  erations   not   fully   within   the    com- 

48  Pac.  524   (1897).  men  knowledge  of  the   jury  may  be 

Picked  brands.  —  An  ordinary  ob-  stated  by  the  skilled  witness.     T.  & 

server  may  state  as  to  whether  a  cer-  C.  Ins.  Co.  v.  Fouke,  (Ark.  1910)   127 

tain    brand    is    "picked."      Clark   v.  S.  W.  461   (burning  off  paint). 

State,  (Tex.  Cr.  App.  1897)  43  S.  W.  2.  People  v.  Brown,  96  N.  Y.  Suppl. 

522.  957,  110  App.  Div.  490   (1906). 

7.  Peer  v.  Ryan,  54  Mich.  224,  19  Other  instances  of  the  application 

N.  W.   961    (1884)     (service  by  stal-  of  common  knowledge  to  facts  of  fire 

lion).  insurance  stand  in  the  same  position. 

Whether  a  man  had  experience  in  Davis  v.  Connecticut  Fire  Ins.  Co.,  158 

handling   stallions   has   been  said  to  Cal.  766,   112  Pac.  549    (1910)     (fall 

be  merely  a  question  of  fact.    Wors-  of  building  due  to  fire). 
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increased  the  hazard  of  loss  above  what  it  was  when  the  building 
was  insured.*  On  the  other  hand,  where  all  the  facts  can  be 
placed  before  a  jury  the  right  of  a  party  to  have  the  reasoning  of 
jurors  rather  than  that  of  witnesses  applied  to  the  facts  of  his 
case,*  will  exclude  the  inference  of  the  skilled  observer  as  to 
familiar  increases  of  risk.  Whether  using  certain  premises  for 
the  public  exhibition  of  moving  pictures  is  more  hazardous  as  to 
fire  ^  is  a  question  for  the  jury. 

Life.  ■ —  In  much  the  same  way,  where  the  facts  can  adequately 
be  placed  before  the  jury  and  the  latter  are  competent  to  draw 
sound  inferences  from  them,  the  reasoning  of  a  skilled  observer 
with  regard  to  matters  of  common  knowledge  connected  with  life 
insurance  will  be  excluded.  Particularly  is  this  true  where  the 
fact  to  be  inferred  is  one  in  issue  or  one  material  to  the  right  or 
liability  asserted.  Thus,  the  jury  may  be  required  to  infer  with- 
out skilled  assistance  whether  certain  injuries  were  self-inflicted.® 

Conclusions  of  law.  —  A  conclusion  of  law  will  seldom  be  re- 
ceived from  a  witness,  however  skilled  in  insurance  matters. 
Thus,  a  trained  observer  will  not  be  permitted  to  interpret  a  policy 
of  insurance  entirely  unam.biguous  on  its  face.'' 

§  1977.  Manufactures.!  — ■  Among  illustrative  instances  of  the 
judicial  use  of  the  inferences  or  conclusions  of  skilled  observers, 
few  are  more  prominent  or  more  important  than  those  which  relate 
to  manufacturing.  It  has  been  deemed  expedient,  however,  to 
arrange  the  very  large  number  of  cases  belonging  to  this  topic 
under  more  specific  titles,  confining  the  present  consideration  to 
certain  general  observations. 

Bemoteners.  —  In  the  absence  of  some  proof  that  the  situation 
has  materially  changed,  e.  g.,  the  condition  of  a  machine  sub- 
stantially altered,  during  the  interval  between  the  time  rendered 
important  in  the  evidence  and  that  at  which  an  inspection  was 

3.  Brink  v.  Merchants',  etc.,  Ins.  7.  Fry  t\  Provident  Sav.  L.  Assur. 
Co.,  49  Vt.  442   (1877).  Soc,   (Tenn.  Ch.  App.  1896)  38  S.  W. 

4.  §  412.  116;    Delaware  Ins.  Co.   of  Philadel- 

5.  Stauch  V.  Fire  Ass'n  of  Phila-  phia  v.  Hill,  (Tex.  Civ.  App.  1910) 
delphia.    111    N.    Y.   Suppl.   540,   127  127  S.  W.  283. 

App.  Div.  350   (1908).  §   1977-1.  See    also    |§    820,    902, 

6.  Metropolitan    Life    Ins.    Co.    v.      2393. 
Wagner,    (Tex.  Civ.  App.   1908)    109 

S.  W.  1120. 
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§  1978 


made,  the  lapse  of  a  considerable  period  will  not  make  tlie  results 
of  the  examination  too  remote  to  be  relevant.^ 

Drawings.  —  A  skilled  observer,  familiar  with  the  construction 
of  a  machine,  may  state  as  to  whether  the  drawing  purporting  to 
represent  its  several  parts  is  correct.^ 

§  1978.  (Manufactures);    Machinery One    found    by    the 

court  to  be  qualified  on  the  subject  may  state  whether  certain 
machinery,  observed  by  him,  was  in  repair  and  "  reasonably 
adapted  for  the  purpose  for  which  it  was  used."  ^  He  may  say 
how  long  such  machinery  has  been  used.^  Of  a  certain  method  of 
running  a  machine  he  may  properly  assert  that  it  can  or  cannot 
be  carried  on  without  danger.^     Regarding  a  workman,  such  a 


2.  Huber  Mfg.  Co.  v.  Hunter,  99 
Mo.  App.  46,  72  S.  W.  484  (1902). 

3.  E.  V.  Hadden,  2  C.  &  P.  184,  31 
Rev.  Rep.  658,  12  E.  C.  L.  517  (1826). 

§  1978-1.  Alabama.  —  Alabama 
CJonnellsville  Ckjal,  etc.,  Co.  v.  Pitts, 
98  Ala.  285,  13  So.  135  (1893). 

Illinois.  —  Gundlach  v.  Schott,  192 
111.  509,  61  N.  E.  332,  85  Am.  St.  Rep. 
348   (1901). 

Indiana.  —  Buckeye  Mfg.  Co.  v. 
Woolley  Foundry,  etc..  Works,  26  Ind. 
App.  7,  58  N.  E.  1069  (1900). 

Nebraska.  —  Port  Huron  Machin- 
ery Co.  V.  Bragg,  109  N.  W.  398 
(1906)     (merits  of  an  engine). 

New  York.  —  Scattergood  v.  Wood, 
79  N.  Y.  263,  35  Am.  Rep.  315 
(1879)  (cotton  gin);  Meiners  v. 
Steinway,  44  N.  Y.  Super.  Ct.  369 
(1878)    (sawmill). 

The  judge  must  be  able  to  assume, 
in  any  case,  that  the  qualifications  of 
a  witness  are  adequate  to  enable  him 
to  make  the  inference  which  he  pro- 
poses to  draw  helpful  to  the  jury. 
Otherwise,  the  fact  must  be  aflfirma- 
tively  proved.  Burrough  v.  Curtiss 
Lumber  Co.,  (Or.  1911)  114  Pac. 
103. 

Thus,  that  one  has  been  a  laborer 
around  a  sawmill  does  not  qualify 
him  to  give  an  opinion  on  manage- 
ment  and  care   of  machinery.     Bur- 


roughs V.   Curtiss   Lumber  Co.,    (Or. 
1911)  114  Pac.  103. 

Qualification  by  estoppel.  —  Where 
a  defendant  employs  a  certain  person 
to  superintend  the  operation  of  its 
machinery  the  other  side  need  not. 
introduce  evidence  to  prove  the  quali- 
fications as  a  skilled  witness  of  one 
placed  in  so  responsible  a.  position. 
Clemens  v.  Gem  Fibre  Package  Co., 
153  Mich.  495,  117  N.  W.  187,  15  De- 
troit Leg.  N.  574  (1908). 

2.  Merchants'  Mut.  Ins.  Co.  v. 
Washington  Mut.  Ins.  Co.,  1  Handy 
(Ohio)  1408,  12  Ohio  Dec.  (Reprint) 
209    (1855). 

3.  O'Brien  v.  Look,  171  Mass.  36, 
36  N.  E.  458  (1898). 

See  also  Morrisett  v.  Elizabeth  City 
Cotton  Mills,  (N.  C.  1909)  65  S.  E. 
514;  Buis  v.  Northern  Pac.  Ry.  Co., 
42  Mont.  471,  113  Pac.  472  (1911) 
(boiler)  ;  Copenhaver  v.  Northern 
Pac.  Ry.  Co.,  42  Mont.  453,  113  Pac. 
467  (1911)  (boiler);  Alaska-Tread- 
well  Gold  Min.  Co.  v.  Cheney,  162 
Fed.  593,  89  C.  C.  A.  351  (1908) 
( broken  sheave ) . 

The  appropriate  method  of  remedy- 
ing the  dangerous  condition  of  a  given 
mechanical  device  or  apparatus  may 
be  stated  by  a  witness  found  suffi- 
ciently trained  for  the  purpose. 
L'Hote  V.  S.  B.  Dibble  Lumber  Co.. 
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witness  may,  without  objection,  declare  that  he  is  *  or  is  not  skill- 
ful. The  trained  observer  may  give  an  opinion  whether  a  par- 
ticular piece  of  work  has  been  well  done.^ 

On  the  other  hand,  one  not  shown  to  be  qualified  is  not  per- 
mitted to  testify  as  to  a  technical  matter  relating  to  machinery, 
however  nearly  such  an  inference  may  come  to  being  a  mere  state- 
ment of  fact.  Thus,  such  a  witness  is  not  competent  to  declare 
as  to  what  is  the  proper  base  on  which  to  erect  given  machinery.® 
The  infinite  variety  of  litigation  directly  or  indirectly  connected 
with  manufacturing  is  such  that  the  inferences  of  skilled  observers 
as  to  the  technical  relations  involved  is  frequently  received,  largely 
as  a  matter  of  necessity.  Should  a  given  machine  work  in  a  de- 
fective way,  he  may  assign  the  cause  of  the  difficulty  ^  and  as  to 
what  is  the  present  condition  of  the  mechanism.®  Equally,  he  may 
declare  an  inference  as  to  what  additional  precautions,  if  any, 
may  be  employed  to  advantage.® 

Construction.  —  An  observer,  duly  qualified  in  mechanics,  may 
state  in  what  manner  a  given  machine  is  made  ^*  and  whether  or 
not  it  is  well  adapted  for  the  ends  for  which  it  was  designed  ^'^ 


203  Mass.  294,  89  N.  E.  532  (1909) 
( gauges  on  saws ) ;  Sehweikert  v.  John 
R.  Davis  Lumber  Co.,  145  Wis.  632, 
130  N.  W.  508  (1911). 

4.  Doster  v.  Brown,  25  Ga.  24,  71 
Am.  Dec.  153  (1858)  (millwrigM)  ; 
International,  etc.,  R.  Co.  v.  Jackson, 
25  Tex.  Civ.  App.  619,  62  S.  W.  91 
(1901). 

5.  Ward  v.  Kilpatrick,  85  N.  Y. 
413,  39  Am.  Rep.  674  (1881). 

6.  Weber  Wagon  Co.  v.  Kehl,  40 
111.  App.  584   (1891)    (kind  of  floor). 

7.  Tufts  V.  Verkuyl,  124  Mich.  242, 
82  N.  W.  891  (1900)  (soda-water 
fountain);  Chandler  v.  Thompson,  30 
Fed.  38   (1886)    (sawmill). 

8.  Alabama  Connellsville  Coal,  etc., 
Co.  V.  Pitts,  98  Ala.  286,  13  So.  135 
(1893)  (reasonably  good);  Schweit- 
zer V.  Citizens'  Gen.  Electric  Co.,  52 
S.  W.  830,  21  Ky.  L.  Rep.  608 
(1899);  Egan  V.  Dry  Dock,  etc.,  R. 
Co.,  12  N.  Y.  App.  Div.  556,  42  N. 
y.  Suppl.  188  (1896). 


See  also  Billmeyer  v.  Queen  Mfg. 
Co.,  (Iowa  1911)  130  N.  W.  115. 

A  skilled  observer  may  state  the 
probable  length  of  time  during  which 
a  corrosion  of  boiler  iron  must  have 
existed.  Egan  v.  Dry  Dock,  etc.,  E. 
Co.,  42  N.  Y.  Suppl.  188,  12  N.  Y. 
App.  Div.  556  (1896). 

9.  Peterson  v.  Johnson  Wentworth 
Co.,  70  Minn.  538,  73  N.  W.  510 
(1897). 

10.  Thiel  V.  Kennedy,  82  Minn.  142, 
84  N.  W.  657  (1901)  (belt  shifter); 
National  Cash  Register  Co.  v.  Wright, 
94  Fed.  502,  37  C.  C.  A.  372  (1899) 
(mechanical  equivalents). 

See  also  House  Cold  Fire  Setter 
Co.  V.  Whitehurst,  148  N.  C.  446,  62 
S.  E.  523   (1908). 

11.  Greenleaf  v.  Stockton  Combined 
Harvester,  etc..  Works,  78  Cal.  606, 
21  Pac.  369  (1889). 

See  also  Twentieth  Century  Co.  v. 
Quilling,  136  Wis.  481,  117  N.  W. 
1007  (1908). 
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and  can  r^e  economically  constructed.^^  In  proportion  as  the 
machine  is  of  an  exceptional  or  unusual  nature,  must  the  skill  or 
learning  of  the  witness  be  shown  to  be  great.^*  Mere  famil- 
iarity with  construction  is  not  sufficient  to  qualify  an  observer  to 
state  its  practical  effect.^*  Where,  on  the  contrary,  the  construc- 
tion is  simple  and  familiar,  a  statement  of  it  by  a  competent 
mechanic  more  nearly  resembles  that  of  a  fact  of  special  knowl- 
edge.^' 

Accidents.  —  A  competent  observer  may  state  his  inference  as 
to  the  cause  of  an  accident  in  a  manufacturing  establishment,-^" 
Where  the  facts  are  obvious  to  the  jury  and  the  cause  of  the  injury 
is  entirely  within  their  province,  the  act  of  reasoning  may  properly 
be  rejected.*^ 

§  1979.  (Manufactures;   Machinery);   Eepairs A  witness 

whom  the  court  finds  to  be  sufficiently  skilled  to  make  his  inference 
on  the  subject  valuable  to  the  jury,  may  properly  state  whether  a 
given  mechanical  device  or  piece  of  machinery  stands  in  need  of 
repairs,^  and,  if  so,  what  such  repairs  will  probably  cost.^  The 
cause  of  a  break  in  a  machine^  and  how  lately  it  was  probably 
made  *  are  subjects  upon  which  the  court  will  reasonably  assume 
that  he  may  be  able  to  assist  the  jury.    If  a  mecihaniical  operation 

12.  Campbell  v.  New  York  City,  81  W.  869  (no  obscure  or  hidden  dan- 
Fed.  182   (1897)    (fire  apparatus).  gers). 

13.  Bemis  v.  Central  Vermont  R.  16.  Webster  Mfg.  Co.  v.  Mulvanny, 
Co.,  58  Vt.  636,  3  Atl.  531   (1886).  168  111.   311,  48  N.  E.   168    (1897); 

14.  Convery  v.  Conger,  53  N.  J.  L.  Duntley  v.  Inman,  42  Oreg.  334,  70 
468,  22  Atl.  43,  549   (1891).  Pac.   529,   59  L.  R.  A.   785    (1902); 

15.  Iowa.  —  Sheldon  v.  Booth,  50  Neidlinger  v.  Yoost,  99  Fed.  240,  39 
Iowa  209  (1878)  (threshing  machine)  C.  C.  A.  494  (1900). 

Minnesota.  —  Craig   v.   Benedictine  17.  Schmahl  v.  Albany  Brush  Co., 

Sisters  Hospital  Assoc,  88  Minn.  535,  61  Misc.  Rep.  316,  113  N.  Y.  Suppl. 

93  N.  W.  669  (1903)   (elevator).  768    (1908)    ( unguarded  saw ) . 

Missouri.  —  Kaminski      v.      Tudor  §    1979-1.  Cooke    v.    England,    27 

Iron  Works,   167  Mo.  462,  67  S.  W.  Md.  14,  92  Am.  Dec.  618  (1867)    (new 

221   (1902)  Huber  Mfg.  Co.  u.  Hunter,  bolting  cloth). 

99  Mo.  App.  46,  72  S.  W.  484  (1902).  2.  Wickes  v.   Swift   Electric   Light 

New    York.  —  Murtaugh    v.    New  Co.,    70    Mich.    322,    38    N.    W.    299 

York   Central,   etc.,   R.   Co.,   49  Hun  (1888). 

(N.    Y.)    456,    3    N.    Y.    Suppl.    483  3.  Camp  Point  Mfg.  Co.  v.  Ballou, 

(1888)    (emery  wheel).  71111.417   (1874). 

Texas.  —  Gulf     Cooperage     Co.     v.  4.  Woods  v.  Chicago,  etc.,  R.  Co., 

Abernathy,    (Civ.  App.  1909)    116  S.  108  Mich.  396,  66  N.  W.  328   (1896). 
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in  repairing,  has,  in  his  opinion,  been  skilfully  ^  or  negligently  ^ 
done,  he  may  say  so.  He  may  equally  well  state  his  inference 
that  it  was  performed  as  rapidly  as  was  practicable.^ 

§  1980.  (Manufactures);  Tools.  —  A  skilful  mechanic  or  one 
scientifically  trained  in  the  art  may  state  whether  certain  ap- 
paratus is  reasonably  adapted  to  the  purpose  to  which  it  is  put.^ 
He  will  be  permitted  to  draw  the  same  inference  with  regard  to 
the  propriety  of  using  certain  tools.^  To  assert  that  a  specific  col- 
lection of  them  is,  on  the  whole,  incapable  of  serving  an  innocent 
purpose  may  be  within  the  reasoning  powers  of  a  skilled  witness.* 

§  1981.  (Manufactures);    Standards    applied A    somewhat 

higher  qualification  is  required  where  the  skilled  observer  is  asked 
to  go  further  and  apply  to  a  machine  or  set  of  machines  a  given 
standard,  e.  g.,  that  of  danger  or  safety.-'     A  witness  qualified  to 


5.  Eureka  Co.  v.  Bass,  81  Ala.  200, 
8  So.  216,  60  Am.  Rep.  152  (1886)  ; 
Walker  v.  Fields,  28  Ga.  237   (1859). 

6.  Lee  v.  Republic  Iron  &  Steel  Co., 
148  111.  App.  585  (1909)  [judgment 
affirmed  89  N.  B.  655] ;  Beunk  v.  Val- 
ley City  Desk  Co.,  128  Mich.  562,  87 
N.  W.  793  (1901)  (repair  of  safety 
valve ) . 

7.  Stiles  V.  Neillsville  Milling  Co., 

87  Wis.  266,  58  N.  W.  411  (1894). 

§  1980-1.  Harvey  v.  Susquehanna 
Coal  Co.,  201  Pa.  St.  63,  50  Atl.  770, 

88  Am.  St.  Rep.  800  (1902)    (mining 
apparatus) . 

2.  State  !'.  Minot,  79  Minn.  118,  81 
N.  W.  753  (1900)  (burglar);  U.  S. 
1-.  Tarr,  28  Fed.  Cas.  No.  16,434,  4 
Phila.   (Pa.)   405   (1861). 

3.  A  witness  skilled  in  such  matters 
may  state  that  a,  collection  of  tools, 
machines,  implements,  and  materials 
found  in  defendant's  possession  are 
each  suitable  for  counterfeiting  and, 
while  separate  articles  are  capable  of 
an  innocent  use,  the  collection  as  a 
whole  can  be  used  for  no  other  pur- 
pose. 

§  1981-1.  Alabama. —  Adams  Mach. 
Co.  r.  Turner,  50  So.  308  (1909) 
(boiler  properly  set  up). 


KlUnois.  —  Gundlach  v.  Schott,  192 
111.  509,  61  N.  E.  332,  85  Am.  St.  Rep. 
348   (1901). 

'Iowa. — McCreery  v.  Union  Roof- 
ing &  Mfg.  Co.,  riQ  N.  W.  738 
(1909). 

Minnesota.  —  Olmseheid  v.  Nelson- 
Tenney  Lumber  Co.,  66  Minn.  61,  68 
N.  W.  605  (1896)  (operating  bolting 
saw  without  a  carriage  attachment). 

Missouri.  —  Edwards  v.  Barber 
Asphalt  Pav.  Co.,  92  Mo.  App.  221 
(1902);  Fischer  v.  Edward  Heitz- 
berg  Packing,  etc.,  Co.,  77  Mo.  App. 
108  (1898)  (grease  tank)  ;  Benjamin 
V.  Metropolitan  St.  R.  Co.,  50  Mo. 
App.  602   (1892)    (scuttle  hole). 

Montana.  —  Buis  v.  Northern  Pac. 
Ry.  Co.,  42  Mont.  471,  113  Pac.  472 
(1911)  ;  Copenhaver  v.  Northern  Pac. 
Ry.  Co.,  42  Mont.  453,  113  Pac.  467 
(1911)    (boiler  after  repairs). 

Nebraska.  —  Sioux  City,  etc.,  R. 
Co.  r.  Finlayson,  16  Nebr.  578,  20  N. 
W.  860,  49  Am.  Rep.  724  (1884) 
(boiler). 

JVeit>  York.  —  Cramer  r.  Slade,  66 
N.  Y.  App.  Div.  59,  73  N.  Y.  Suppl. 
125   (1901). 

Acquaintance  with  the  machine 
must   be    shown.      American    Car   & 
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do  so  may  state  as  to  whether  certain  materials  ^  used  in  manu- 
facturing were  suitable  far  the'  purpose  intended.  Upon  showing 
special  ability  for  the  purpose,  he  will  be  permitted  to  estimate 
efficiency,  e.  g.,  whether  a  certain  equipment  is  capable  of  carry- 
ing a  designated  industrial  plant  ^  or,  in  other  ways,  of  doing  a 
particular  work  or  of  attaining  a  specified  end.*  In  a  more  general 
fashion,  the  witness  will  be  allowed  to  declare  his  inference  as  to 
what  is  the  cause  of  a  given  effect  observed  by  him  °  and  as  to 
what  must  be  done  to  attain  a  particular  result® 

§  1982.  (Manufactures;  Standards  applied);  Jury's  Field. — 

The  administrative  ground  for  receiving  the  mental  result  which 
the  skilled  mechanical  observer  has  drawn  from  his  observation  is 
that  the  primary  phenomena  cannot  themselves  be  placed  com- 
pletely before  the  jury. ^  It  is  further  assumed  that  the  experience 
and  training  of  the  witness  have  developed  in  him  mental  quali- 
ties of  observation  and  coordination  which  the  jury  do  not  have  ^ 
and  cannot  readily  acquire  during  the  course  of  the  trial.  Should 
the  fact  be  one  of  common  knowledge,^  with  which  the  jury  are 
competent  to  deal  and  the  facts  regarding  it  may  be  fully  placed 
before  them  inference  is  excluded.     No  administrative  reason  is 

Foundry   Co.   v.   Thornton,    183   Fed.  Clothing  House  Co.,  85  Minn.  363,  88 

114,  105  C.  C.  A.  33  (1910).  N.    W.    998     (1902)     (bundle-carrier 

Province  of  the  jury.  —  Where  the  system  of  approved  character ) . 
facts  bearing  upon  the  inference  are  Montana.  —  Coleman    v.    Perry,    28 
of  a  simple  nature  which  can  readily  Mont.   1,   72   Pac.   42    (1903)     (man- 
be   laid  before  the   jury   and  coordi-  gle). 

nated  by  them,  they  may  properly  be  Tetxas.  —  Schuwirth    v.    Thumma, 

left     to     deal     vpith     the     inference.  (Civ.     App.     1902)     66    S.     W.    691 

Stephenson   v.  SheflBeld  Brick  &  File  ( "  perfect  condition  " ) . 

Co.,     (Iowa,    1911)     130    N.    W.    586  Vermont.  —  James   v.  Hodsden,   47 

(machine  properly  guarded).  Vt.  127   (1874)    (latch  needle). 

2.  Daly  v.  Lee,  167  N.  Y.  537,  60  5.  Franklin  v.  Com.,  105  Ky.  237, 
N.  E.  1109  (1901)  [affirming  39  N.  48  S.  W.  986,  20  Ky.  L.  Eep.  1137 
Y.  App.  Div.  188,  57  N.  Y.  Suppl.  (1899);  Beunk  v.  Valley  City  Desk 
293].  Co.,    128    Mich.    562,    87    N.    W.    793 

3.  Detweiler    v.   Groflf,    10   Pa.    St.  (1901)    (excessive  steam  pressure) . 
376    (1849).  6.  /«,  re  Thompson,  12  N.  Y.  Suppl. 

4.  Alaiama.  —  Alabama  Connells-  182  (1890)  (reach  water  by  boring), 
ville  Coal,  etc.,  Co.  r.  Pitts,  98  Ala.  §  1982-1.   §  1954. 

285,  13  So.  135    (1886).  2.  U.  S.  Mail  Line   Co.  v.  Carroll- 

CaUfornia.  —  Snvder  «.   Holt  Mfg.  ton  Furniture  Mfg.  Co.,  101  Ky.  658, 

Co.,  134  Cal.  324,  <^6  Pac.  311   (1901)  42   S.    W.   342,    19   Ky.   L.   Rep.   833 

(suflScieney  of  nut  and  bolt).  (1897). 

Minnesota.  —  Byard      v.      Palace  3.  §  691. 
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presented  for  excusing  the  primary  evidence  and  receiving  the 
phenomena  in  the  secondary  form  of  the  mental  effect  which  they 
have  produced  upon  the  mind  of  an  observer. 

§  1983.  Maritime  Affairs.i  —  The  sea  has  also  its  technical  side. 
Witnesses  acquainted  with  maritime  affairs  to  an  extent  which, 
in  the  opinion  of  the  court,  will  be  apt  to  render  their  reasoning 
helpful  to  the  jury  may  draw  inferences  from  what  they  have 
observed  and  state  them  in  evidence.^  They  may,  for  example, 
estimate  the  tonnage  of  a  barge  *  or  other  vessel. 

Injuries.  —  The  experienced  maritime  observer  may  state  facts 
which  he  deduces  from  the  appearances  presented  to  him  regard- 
ing the  injuries  to  a  vessel.  In  ease  of  a  collision,  he  may  declare 
an  inference  as  to  the  direction  from  which  the  damage  was 
done  *  and  whether  it  could  have  been  avoided.^  In  the  event  of 
an  internal  injury,  such  as  leaking,®  it  is  within  his  province  to 
reason  with  regard  to  the  causes  which  have  led  up  to  it  and  in 
what  way,  if  any,  they  may  be  removed. 

§  1984.  (Maritime  Affairs);  Construction.  —  Naval  architec- 
ture presents  many  matters  for  the  inference  of  a  trained  ob- 
server ^  skilled  in  this  branch  of  nautical  learning.^     Whether 

§  1983-1.  See  also  §§  901,  2400.  duty   it   is   to   advise  on   matters   of 

2.  Illinois.  —  Ward    v.    Salisbury,  nautical  skill  and  knowledge,  the  evi- 

12  111.  369    (1851)    (harbor  master).  dence   of   witnesses,   tendered  for  ex- 

Massachusetts.  —  A.    J.   Tower    Co.  pert  testimony  purely,  will  not  be  re- 

V.  Southern  Pac.  Co.,  184  Mass.  472,  ceived.    Bryce   v.    Canadian   Pac.   Ey. 

69  N.  E.  348   (1904).  Co.,    13    British    Columbia    Law    Re- 

lYeip  York.  —  Tinney  l'.  New  Jersey  ports  96   (1907). 

Steamboat  Co.,  5  Lang.  507,  12  Abb.  3.  Flandreau    v.   Elsworth,    151    N. 

Pr.  X.  S.   1    (1872)    (agent).  Y.  473,  45  N.  E.  853    (1897);   Sikea 

North   Carolina.  —  Sikea   v.   Paine.  v.  Paine,  32  N.  C.  280,  51  Am.  Dec. 

32    N.     C.    280,    51     Am.    Dee.    389  389    (1849);    The   Clipper    v.   Logan, 

(1849)    (ship  carpenter).  18  Ohio  375   (1849). 

Ohio.  —  The   Clipper   v.   Logan,    18  4.  The  Clipper  v.   Logan,   18   Ohio 

Ohio   375    (1849)     (master,  engineer,  375   (1849). 

and  builder).  5.  Spickerman    v.    Clark,    9    Hun, 

Assisting   judge.  — Where    a   judge  (N.  Y.)    133   (1876). 

sitting  for  the  trial  of  issues  of  fact  6.  Parsons    r.    Manufacturers'    Ins. 

feels    himself    competent    to    handle  Co.,  16  Gray    (Mass.)    463    (1860). 

them,  he  may  decline  to  receive  tlie  §   1984^1.  Sikes  v.  Paine,  32  N.  C. 

inferences    of   skilled   witnesses.     He  280,   51    Am.   Dec.   389    (1849)     (ship 

may  adopt  the  same  course  where  he  carpenter)  ;    Anderson    r.    V.    S.,    170 

has  chosen  specially  skilled  assistants  IT.   R.   481,    18   S.   Ct.   689,   42  L.  ed. 

to  nid  him.     Thus,  when  the  court  is  1116    (1898)    (ship  carpenter), 

assisted  by  nautical  assessors,  whose  2.  Sikes  r.  Paine.  32  N.  C.  280.  51 
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certain  construction,  e.  g.,  of  interior  furnishings,  such  as  a  berth  ' 
is  proper  may  be  inferred  by  a  suitably  qualified  witness. 

Repairs.  —  Those  practically  acquainted  with  the  management 
of  vessels,  e.  g.,  a  sea  captain,  or  those  engaged  in  marine  con- 
struction, such  as  workmen,  may  announce  their  opinion  as  to 
how  far  the  value  of  a  vessel  was  diminished  by  failure  to  make 
certain  necessary  repairs.* 

§  1985.  (Maritime  Affairs);  Condition  and  Equipment  of 
Vessels.  —  The  inference  of  a  competent  nautical  observer  may 
be  used  to  establish,  among  other  facts,  the  condition  of  a  vessel. 
He  may  state,  for  example,  whether  he  found  her  seaworthy.'' 
This,  with  regard  to  any  form  of  maritime  appliance,^  an  ordi- 
nary observer  is  not  regarded  as  qualified  to  do.  Whether  a  given 
defect  is  obvious  ^  is  something  as  to  which  a  skilled  observer  may 
state  his  inference. 

Equipment.  —  One  suitably  qualified  by  training  or  experience 
to  do  so  may  state  his  inference  or  conclusion  regarding  any  appro- 
priate matters  connected  with  the  equipment  of  a  ship.  Should 
she  carry  machinery,  he  may  announce  his  opinion  as  to  whether 
it  is  properly  placed.*  He  may  be  allowed  to  declare  what  strain 
a  rope  of  a  specified  diameter  ought  to  stand  under  given  con- 
ditions. ° 

Ordinary  inferences.  —  Should  the  matter  in  question,  though 
relating  to  the  sea,  be  one  of  common  knowledge  well  understood 
by  the  average  observer,  the  inference  of  a  skilled  witness  is  not 
required.  Thus,  the  effect  of  the  motion  of  a  vessel  in  chafing  the 
ropes  of  a  sling  hung  over  the  ship's  side  is  a  matter  of  common 
knowledge  not  requiring  the  use  of  skilled  witnesses.^ 

Am.   Dec.   389    (1849);    Anderson   v.  2.  Marcy  v.  Sun  Mut.  Ins.  Co.,  11 

U.  S.,   170  U.  S.  481,  18  S.  Ct.  689,  La.  Ann.  748  (1856)    (floating  dock). 

42  L.  ed.  116  (1898).  3.  Cook   v.   Castner,   63   Mass.   266 

3.  Tinney  v.  New  Jersey  Steamboat  ( 1852 ) . 

Co.,   5   Lans.    (N.   Y.)    507,    12   Abb.  4.  Clark     v.     Detroit     Locomotive 

Pr.  N.  S.    (N.  Y.)    1    (1872).  Works,  32  Mich.  348   (1875). 

4.  Sikes  v.  Paine,  32  N.  C.  280,  51  5.  Doherty  v.  Booth,  200  Mass. 
Am.  Dec.  389   (1849).  522,  86  N.  E.  945   (1909). 

§  1985-1.  Baird  v.  Daly,  68  N.  Y.  See  also  American  Towing  &  Light- 

547      (1877);      Beckwith     v.     Syde-      ering  Co.  i;.  Baker-Whitely  Coal  Co., 
botham,  1  Campb.  116.  10  Rev.  Rep.      Ill    Md.    504,    75    Atl.    341     (1909) 
652  (1807);  Thornton  «.  Royal  Exch.       (sufBciency  of  towing  hawser). 
Assur.  Co.,  1  Peake  25  (1790).  G.  Doherty    v.    Booth,    200    Mass. 

522,  86  N.  E.  945   (1909). 


§§  1986,  1987     Infeeence;  Skilled  Obseevee.  2654 

§  1986.  (Maritime  Affairs);  Management  of   Vessels,   etc. — 

Numerous  controversial  questions  constantly  arise,  especially  in 
admiralty  causes,  regarding  the  proper  management  of  vessels. 
Here  is  a  most  valuable  field  for  tlie  reasoning  of  the  witness 
skilled  in  transportation  by  water. 

His  inferences  may,  in  simple  matters,  be  intuitive,  merely 
reflex,  to  bis  trained  intelligence.  It  is,  for  example,  almost  a 
pure  matter  of  fact  as  to  whether  a  vessel  carried  proper  lights  ^ 
or  as  to  whether  she  was  securely  moored  under  prevailing  weather 
conditions.^ 

More  reasoned  inferences  are  presented,  with  their  correspond- 
ing problems  to  judicial  administration,  when  the  witness  under- 
takes to  go  further  and  apply  various  standards  to  the  facts  of 
management  observed  by  him.  He  may,  under  the  prescribed  con- 
ditions of  necessity  and  relevancy,  declare  an  opinion  as  to  whether 
the  handling  of  a  vessel  was  skilful.*  More  specifically  he  can 
state  the  result  of  certain  observed  acts  of  management,  e.  g.,  that 
the  vessel  would  not  have  hit  the  bridge  had  a  particular  order 
not  been  given.* 

§  1987.  (Maritime     Affairs);     Non-teclinical     Inferences 

Where  the  matter  is  one  of  common  knowledge,  with  which  the 
jury  can  probably  deal  in  a  satisfactory  manner,  no  occasion  is 
furnished  for  submitting  an  act  of  reasoning.  Thus,  where  the 
inference  regarding  injury  is  non-technical,  e.  g.,  how  certain 
glass  was  broken,^  the  testimony  of  a  skilled  witness  is  not 
required. 

Navigability. — Whether  a  stream  is  navigable  at  a  certain 
point,  may  be  inferred  by  one  skilled  in  the  piloting  of  vessels  in 
that  locality.^  It  is  obvious,  however,  that  any  other  witness,  not 
specially  trained  in  the  matter,  may  also,  if  acquainted  with  the 
same  facts,  state  them  to  the  jury. 

§  1986-1.  Weaver  v.  Alabama  Coal  mette  Towing  Co.,  (Or.  1907)  89  Pao. 

Mill.  Co.,  35  Ala.  176    (1859).  389. 

2.  Moore  v.  Westervelt,  9  Bosw.  §  1987-1.  U.  S.  Mail  Line  Co.  r. 
(N.  Y.)   558   (1862).  Carrollton    Furniture   Mfg.    Co.,    101 

3.  Ward  r.  Salisbury,  12  111.  369  Ky.  658,  42  S.  W.  342,  19  Ky.  L. 
(1851);    Baltimore    Elevator    Co.    v.  Eep.  833  (1897). 

Neal,  05  :\H.  438,  5  Atl.  338  (1886)  ;  2.  Chieo  Bridge  Co.  r.  Sacramento 

Carpenter  r.  Eastern  Transp.  Co.,  71  Transp.    Co.,    123    Cal.    178,    55   Pac. 

N.  Y.  574   (1878).  780   (1898). 

4.  Multnomah     County    v.     Willa- 
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§  1988 


§  1988.  Mechanic  Arts.i  —  Although  the  witness  has  received 
merely  a  practical  training,  he  may  state  his  inference  with  regard 
to  a  matter  of  mechanics  ^  even  where  the  latter  constitutes  the 
precise  point  upon  which  the  jury  are  to  pass.^  He  may  declare 
what  the  specifications  of  given  letters-patent  cover.*  In  such  a 
connection,  he  may  be  asked  whether  two  mechanical  devices  em- 
body the  same  principle,®  differing  only  in  the  use  of  equivalents 
for  accomplishing  the  same  result,*  e.  g.,  a  spring  instead  of  a 
weight.  His  opinion  as  to  whether  one  structural  expedient  is,  in 
any  respect,  superior  to  another ''  will  be  received  by  the  court. 
An  inference  as  to  whether  a  design  in  some  mechanical  art  is 
novel,  useful  *  or  well  adapted  to  the  purpose  ®  will  be  regarded  as 


§  1988-1.  See  also  §§  820,  902, 
2404. 

Blasting.  —  Certain  of  the  phenom- 
ena presented  in  blasting  operations 
may  require  interpretation  at  the 
hands  of  a  skilled  observer.  Such 
a  witness  may,  for  example,  testify 
to  his  inference  as  to  whether  a  given 
blast  has  been  discharged.  Stephen 
V.  Duffy,  142  111.  App.  219   (1908). 

8.  Electrical  wiring.  —  A  competent 
expert  may  testify  that  electrically 
charged  wires  emitting  flame  or  light 
are  defective.  Prince  t'.  Lowell  Elec- 
tric Light  Corp.,  201  Mass.  276,  87 
N.  E.  558  (1909).  In  the  same  way, 
electrical  experts  can  declare  what 
are  the  usual  methods  of  repairing 
electric  wires  under  given  conditions. 
Clark  V.  Johnson  County  Telephone 
Co.,  (Iowa,  1909)  123  N.  W.  327. 
He  may  state  in  what  way  electric- 
ally charged  wires  are  commonly 
tested.  Consolidated  Gas,  Electric 
Light  &  Power  Co.  v.  State,  109  Md. 
186,  72  Atl.  651    (1909). 

Plumbing.  —  The  evidence  of  a 
skilled  witness  that  certain  mechani- 
cal operations  are  plumbing  work 
will  be  received.  Gitlin  v.  Stone, 
126   N.   Y.   Suppl.   88    (1910). 

3.  Kentucky.  —  Claxton  v.  Lexing- 
ton, etc.,  R.  Co.,  13  Bush  636  (1878). 

Massaaihusetts.  —  Burton  v.  Burton 
Car  Stock  Co.,  171  Mass.  437,  50  N. 
E.  1029  (1898). 


'Sexo  York.  —  Ward  v.  Kilpatrick, 
85  N.  Y.  415,  39  Am.  Rep.  674  ( 1881 ) . 

Vermont.  —  Tillotson  v.  Ramsay, 
51  Vt.  309    (1878). 

United  States.  —  Crane  Co.  v.  Co- 
lumbus Constr.  Co.,  73  Fed.  984,  20 
C.  C.  A.  233  (1896)  ;  Driskell  v.  Par- 
ish, 7  Fed.  Cas.  No.  4.088,  5  McLean 
64  (1849);  Allen  v.  Blunt,  1  Fed. 
Cas.  No.  216,  3  Story  742   (1845). 

4.  Burton  v.  Burton  Car  Stock  Co., 
171  Mass.  437,  50  N.  E.  1029  (1898)  ; 
McCaslin  Mach.  Co.  v.  McCaslin,  90 
Hun  (N.  Y.)  388,  35  N.  Y.  Suppl. 
746    (1895). 

5.  Tillotson  v.  Ramsay,  51  Vt.  309 
(1878);  Driskell  v.  Parish,  7  Fed. 
Caa.  No.  4,088,  5  McLean  64   (1849). 

See  also  Twentieth  Century  Co.  v. 
Quilling,  136  Wis.  481,  117  N.  W. 
1007    (1908). 

6.  Morris  v.  Barrett,  17  Fed.  Cas. 
No.  9,827,  1  Bond  254  (1859)  ;  Allen 
V.  Blunt,  1  Fed.  Cas.  No.  216,  3  Story 
742    (1845). 

7.  Claxton  v.  Lexington,  etc.,  R. 
Co.,  13  Bush   (Ky.)    636   (1878). 

Should  a  particular  form  of  con- 
struction possess  advantages,  he  may 
state  what  these  are.  Burton  v.  Bur- 
ton Stock  Car  Co.,  171  Mass.  437, 
50  N.  E.   1029    (1898). 

8.  Pajre  v.  Ferry,  18  Fed.  Cas.  No. 
10,662,  1  Fish.  Pat.  Caa.  298   (1857). 

9.  St.  Louis  etc.,  R.  Co.,  v.  Wright, 
57  Ark.  327,  21  S.  W.  476  (1893). 
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competent.  What  is  the  technical  propriety  of  any  given  structure 
he  will  be  permitted  to  declare.^"  Indeed,  he  may  go  further, 
applying  other  standards  than  that  of  mechanical  excellence.  So 
proceeding,  he  will  be  permitted  to  say  whether  a  given  danger 
from  an  industrial  device  was  hidden  or  obvious.-'^  In  case  of  a 
witness  whose  work  has  been  observed  by  him,  he  may  state  as  to 
whether  the  latter  is  a  competent  and  skilled  workman  ^^  and  the 
work  itself  well  done.-'^  He  may  do  the  same  in  the  ease  of  any 
other  person.^* 

Fact.  —  Almost  as  a  matter  of  course,  a  witness  of  competent 
qualification  by  training  or  experience  will  be  allowed  to  state  the 
mental  results  which  more  nearly  resemble  facts  of  special  knowl- 
edge. Thus,  he  may  declare  the  number  of  horsepower  which  a 
given  engine  actually  developed.''^  In  like  manner,  the  rated 
capacity  of  the  boiler  of  a  heating  plant  is  a  proper  subject  for  the 
testimony  of  a  skilled  mechanical  observer.^® 

Materials.  —  One  qualified  to  do  so  may  declare  his  opinion  as 
to  the  strength  of  materials  ^''  and  whether  they  will  be  able  to 
stand  a  given  strain. 

Protecting  the  jury.  —  'Eo  further  intrusion  upon  the  province 
of  the  jury  will  be  permitted  than  is  required  by  the  forensic 
necessities  established  by  the  proponent.'* 

Ordinary  inferences.  —  The  skilled  observer  will  not  be  re- 
quired where  the  matter  is  one  relating  to  everyday  experience. 
Thus,  obvious  dangers  arising  in  the  pursuit  of  any  mechanical 
art,  e.  g.,  the  chipping  of  cast  iron  by  a  cold  chisel,'®  or  failure  to 

10.  New  York  etc.,  R.  Co.  v.  Ellis,  Coote,  (Tex.  Civ.  App.  1900)  57  S. 
13  Ohio  Cir.  Ct.  704,  6  Ohio  Cir.  Dec.       W.  912. 

304   (1895)    (bridge).  15.  Blackmore     i'.     Fairbanka,     79 

11.  Blumenthal  v.  Craig,  81  Fed.  Iowa  282,  44  N.  W.  548  (1890); 
320,  26  C.  C.  A.  427    (1897).  Sehuwirto    v.    Thumma,     (Tex.    C?iv. 

12.  Ward   v.   Kilpatrick,   85  N.  Y.  Ap.  1902)   66  S.  W.  691. 

413,  39  Am.  Rep.  674   (1881)  ;  Crane  IG.  U.  S.  Heater  Co.  v.  Jenss,  128 

Co.  V.  Columbus  Constr.  Co.,  73  Fed.  Wis.  162,  107  N.  W.  293   (1906). 

984,  20  C.  C.  A.  233   (1896).  17.  Louisville,  etc.,  R.   Co.  r.  Ber- 

13.  Marston  v.  Lingley,  88  Me.  key,  136  Ind.  181,  35  N.  E.  3  (1893). 
546,  34  Atl.  414  (1896)  (photo-  18.  McMahon  v.  T>yng,  14  Allen 
graphic  reproduction);  Ward  v.  Kil-  (Mass.)  167  (1867)  (well-known  in- 
patrick,  85  N.  Y.  413,  39  Am.  Rep.  vention)  ;  Waterbury  Brass  Co.  v. 
674  (1881);  Redd  v.  Carnahan,  (W.  New  York  Brass  Co.,  29  Fed.  Cas. 
Va.  1909)  64  S.  E.  138  (well  bor-  Nb.  17,256,  3  Fieihi.  Pat.  Caa.  43 
ing).  (1858). 

14.  Postal  Telegraph   Cable  Co.  V.  19.  dwell  v.  Skobis,  126  Wis.  308, 

105  N.  W.  777   (1905). 
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§  1989 


safeguard  a  particular  machine  ^^  are  matters  of  common  knowl- 
edge not  calling  for  the  testimony  of  a  skilled  witness. 

§  1989.  (Mechanic  Arts);  ftualifications In  stating  an  in- 
ference with  regard  to  a  matter  of  mechanic  art,  a  degree  of 
skilled  training  is  required  commensurate  with  the  technical 
nature  of  the  reasoning  to  be  employed.  The  scientific  attain- 
ments demanded  may  be  of  a  very  high  order.^  On  the  other 
hand,  the  qualifications  of  a  witness  who  offers  to  speak  regarding 
a  matter  of  mechanical  art  may  be  of  the  most  severely  practical 
kind.^  Adequate  knowledge,  in  the  respect  involved,  must  be 
shown.  Otherwise,  the  inference  would  be  irrelevant.*  Should 
the  answers  of  a  witness  appear  to  be  irrational,  he  may  well  be 
asked  to  stand  aside.*  It  follows,  therefore,  that  the  proponent  of 
an  inference  must  introduce  affirmative  evidence  of  the  qualifica- 
tions of  his  witness.^ 

Preliminary  statement.  —  The  witness  will  frequently,  as  a 
matter  of  practise,  be  required,  before  giving  his  inference,  to 
state  the  salient  phenomena  observed  by  him  and  on  which  he 
bases  his  reasoning.^ 


20.  National  Biscuit  Co.  v.  Nolan, 
138  Fed.  6   (1905). 

§  1989-1.  Paul  E.  WolflF  Shirt  Co. 
».  Frankenthall,  96  Mo.  App.  307,  70 
S.  W.  378   (1902). 

2.  Maine.  —  Hammond  v.  Wood- 
man, 41  Me.  177,  66  Am.  Dee.  219 
(1856). 

Massachusetts.  —  Knight  v.  Over- 
n^an  Wheel  Co.,  174  Mass.  455,  54  N. 
E.  890   (1899). 

Michigan. — Woods  v.  Chicago,  etc., 
R.  Co.,  108  Mich.  396,  66  N.  W.  328 
( 1896 )     ( locomotive  engineer ) . 

Nelraska.  —  Sioux  City,  etc.,  R. 
Co.  V.  Finlayson,  16  Nebra.  578,  20 
N.  W.  860,  49  Am.  Rep.  724  (1884) 
(boiler  makers). 

New  York.  —  In  re  Thompson,  12 
N.  Y.  Suppl.  182   (1890)  (well-borer). 

Oklahoma.  —  Boston  v.  Hewitt,  8 
Okla.  401,  58  Pac.  619  (1899)  (well- 
diggers). 

Wisconsin.  —  Gibson  v.  Milwaukee 

Vol.  Ill  — 167 


Light,  Heat  &  Traction  Co.,  128  N. 
W.  877    (1910)    (blasting). 

United  States.  —  Campbell  v.  New 
York  City,  81  Fed.  182  (1897)  (fire 
chief). 

3.  Healy  v.  Patterson,  123  Iowa  73, 
98  N.  W.  576  (1904)  (construction 
of  a  mechanical  appliance). 

An  ordinary  observer  does  not  be- 
come competent  regarding  a  mechani- 
cal maitter  by  talking  over  the  sub- 
ject with  machinists  or  mechanics. 
Wickes  V.  Swift  Electric  Light  Co., 
70  Mich.  322,  38  N.  W.  299   (1888). 

4.  Turner  v.  Haar,  114  Mo.  335, 
21  S.  W.  737   (1893). 

5.  Cook  Brewing  Co.  v.  Ball,  22 
Ind.  App.  656,  52  N.  E.  1002  (1899) 
(bicycle  gearing)  ;  Munroe  v.  God- 
kin,  111  Mich.  183,  69  N.  W.  244 
(1896). 

6.  State  V.  Davis,  55  S.  C.  339,  33 
S.  E.  449  (1899)  ;  James  v.  Hodsden, 
47  Vt.  127  (1874). 
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In  case  of  an  experiment,  the  skill  of  the  witness  must  antedate 
the  test.  One  does  not  become  a  skilled  witness  by  making  the 
experiment  itself  especially  a  single  one.'^ 

§  1990.  CVWecAaM/c  Arte>;  Construction  and  Use  of  Firearms 

Among  familiar  mechanical  devices,  few  are  so  well  known  in 
their  construction  and  mode  of  operation  as  are  the  customary 
forms  of  firearms.  One  having  had  experience  proportionate  to 
the  technical  nature  of  the  inference  stated  will  be  allowed  to  give 
his  reasoning  based  upon  phenomena  observed  by  him.-^  Thus, 
one  shown  to  be  acquainted  with  the  subject  may  state  an  in- 
ference as  to  the  form  of  gun  which  inflicted  a  given  wound.*  He 
will  be  allowed  to  infer  from  the  marks  which  he  observed  how 
recently  a  cartridge  ^  or  any  charge  of  a  weapon  *  has  been  fired. 
That  a  folded  fragment  of  a  newspaper  had  the  appearance  of 
wadding,^  that  a  discharged  bullet  was  marked  as  if  it  had  been 
through  the  groove  of  a  particular  kind  of  rifle,®  these  and  the 
like  '^  are  facts  which  such  a  witness  is  permitted  to  state. 


7.  Brownell  v.  People,  38  Mieh. 
732    (1878)     (effect   of   pistol   shot). 

§  1990-1.  People  (;.  Bond,  (Cal. 
App.  1910)  109  Pae.  150  (direction 
of  bullet)  ;  State  v.  Voorhies,  (La. 
1905)  38  So.  964  (distance);  Roque- 
more  v.  State,  (Tex.  Cr.  App.  1910) 
129  S.  W.  1120  (course  of  bullet); 
Cabrera  v.  State,  56  Tex.  Cr.  R.  141, 
118  S.  W.  1054  (1909);  Pearson  v. 
State,  56  Tex.  Cr.  R.  607,  120  S.  W. 
1004   (1909)    (direction). 

A  boy  13  years  of  age,  who  has 
lived  8  or  10  years  on  the  hills,  and 
who  has  seen  men  shoot  shotguns 
and  rifles,  is  competent  to  give  his 
opinion  that  shots  heard  by  him  were 
rifle  shots;  but  the  weight  of  his 
testimony  is  for  the  jury.  Hurley 
V.  Territory,  (Ariz.  1910)  108  Pac. 
222. 

One  skilled  in  the  use  of  firearms 
may  state  whether  a  certain  branch 
was  cut  by  a  discharge  of  ti  gun,  and 
whether  certain  cartridges  were  filled 
with  large  or  small  shot.  State  v. 
Nordmark,  84  Kan.  628,  114  Pac. 
1068    (1911). 


2.  Franklin  v.  Com.,  105  Ky.  237, 
48  S.  W.  986,  20  Ky.  L.  Rep.  1137 
(1899);  State  v.  Voorhies,  (La. 
1905)   38  So.  964. 

A  policeman  may  testify  as  to 
calibre  of  a  revolver.  State  v.  Las- 
ter,  71  N.  J.  Law,  586,  60  Atl.  361 
(1905). 

3.  Orr  V.  State,  117  Ala.  69,  23 
So.  696   (1897). 

4.  Moughon  i'.  State,  57  Ga.  102 
(1876);    State    v.    Davis,    55    S.    C. 

339,  33  S.  E.  449  (1899);  Pember- 
ton  V.  State,  (Tex.  Or.  App.  1909) 
117  S.  W.  837  (shotgun)  ;  Meyers  v. 
State,  14  Tex.  App.  35  (1883)  (had 
been  fired;  that  a  piece  of  paper 
looked  like   wadding) . 

See  also  Fay  v.  State,  (Tex.  Cr. 
App.  1908)   107  S.  W.  55   (pistol). 

5.  People  V.  Manke,  78  N.  Y.  611 
(1879). 

6.  Com.  V.  Best,  180  Mass.  492,  62 
N.  E.  748  (1902). 

7.  Welch  !■.  State,  (Tex.  Cr.  App. 
1909)  122  S.  W.  880  (place  of  en- 
trance of  bullet). 


2659  Use  of  Fieeaems.  §  1990 

Experiments.  —  The  results  of  experimental  tests  conducted  by 
persons  sufficiently  qualified  as  to  the  distance  at  which  hair  singe- 
ing ®  or  powder  marking  ®  from  the  discharge  of  weapons  will 
take  place,  or  within  what  distance  a  given  shotgun  will  carry 
shot  with  a  certain  degree  of  closeness/"  may  be  placed  before  the 
jury.  A  single  experiment  scarcely  fits  the  observer  to  state  a 
general  result,  for  example,  the  range  and  effectiveness  of  pistol 
shots.^^ 

An  unskilled  witness  will  not  be  permitted  to  state  an  inference 
requiring  nicety  of  observation  and  its  extended  experience,  e.  g., 
as  to  whether  bullet-marks  in  a  door  were  made  from  the  outside 
or  from  within  the  building.^^ 

Dealers  as  skilled  witnesses.  —  Those  engaged  in  the  buying  and 
selling  of  firearms  may  acquire  a  special  knowledge  ^^  and  power 
of  reasoning  from  observation  which  may  be,  in  certain  con- 
tingencies, helpful  to  a  jury.  Thus,  a  custom  of  manufacturers 
of  guns  and  revolvers  to  place  a  distinguishing  number  on  each 
weapon  may  be  shown  by  a  hardware  merchant  who  also  deals 
therein,  and  has  gained  his  knowledge  in  course  of  trade  and 
through  statements  of  others  in  the  business.^* 

Sounds.  —  The  observation  of  the  skilled  witness  with  relation 
to  firearms  is  usually  by  means  of  the  faculty  of  sight.  Much 
valuable  information  may,  however,  be  gained  by  the  sense  of 
hearing.  It  is  possible  for  one  skilled  in  the  use  of  such  weapons 
to  judge  from  the  sound  ^^  as  to  the  nature  of  the  gun  which 

8.  state  V.  Asbell,  57  Kan.  398,  46  11.  Brownell  v.  People,  38  Mich. 
Pac.  770   (1896).  732  (1878). 

9.  State  V.  Asbell,  57  Kan.  398,  46  Counter-experiments. — The  evidence 
Pac.  770  (1896);  Pollock  v.  State,  of  counter-experiments  will  be  re- 
(Wis.  1908)   116  N.  W.  851.  ceived.     For  the  proof  to  be  relevant 

See    also    Scott    v.    Homesteaders,  it  is  necessary  that  all  the  essential 

(Iowa  1910)   129  N.  W.  310.  conditions   of   the  original   investiga- 

Where  the  distance  between  defend-  tion  should  be  reproduced.     Scott  v. 

ant  and  prosecutor  at  the  time  of  the  Homesteaders,    (Iowa    1910)     129    N. 

shooting  was  in  issue,  testimony  of  a  W.  310. 

gun   expert  as  to  powder  burns,  the  18.  Golson  v.  State,  124  Ala.  8,  26 

character  of  the  shells,  and  the  man-  So.  975   (1899). 
ner  in  which  the  shot  would  scatter  13.  §  906. 

within  a  certain  distance  was  admis-  14.  State  v.   Hughes,    (Nev.   1909) 

Bible.     Phillips  v.  State,   (Ala.  1910)  102  Pac.  562. 
54  So.  111.  15.  §  2085. 

10.  State  V.  Jones,  41  Kan.  309,  21  See  also  State  v.  Graham,  116  La. 
Pac.  265   (1889)    (gunsmith).  779,  41  So.  90   (1906)    (pistol). 
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caused  it.  In  this  way,  a  witness  testifying  that  he  had  heard 
guns  fired  and  could  tell  the  difference  between  the  report  of  a 
"Winchester  and  a  shotgun,  is  competent  to  testify  that  some  of 
the  shots  he  heard  on  one  occasion  sounded  like  the  report  of  a 
shotgun,  and  a  shot  following  sounded  like  the  discharge  made 
from  a  large  rifle. ^® 

Wowids.  —  Observation,  both  lay  and  medical,  may  supply 
relevant  inferences  from  bodily  appearances  said  to  result  from 
the  discharge  of  firearms.  In  all  cases  the  judge  must  find,  before 
admitting  the  proposed  witness  to  testify,  that  the  latter  is  capable 
of  drawing  an  inference  on  the  subject  helpful  to  the  jury.  In 
certain  communities,  the  judge  may  even  be  justified  in  assum- 
ing that  any  one  who  claims  to  be  qualified  to  speak  on  the  sub- 
ject is,  in  fact,  competent.  Thus,  testimony  of  a  witness  that  he 
is  familiar  with  gunshot  wounds  may  qualify  him,  prima  facie, 
to  state  that  a  particular  injury  was  so  inflicted.^^  A  physician 
testifying  as  an  expert  may  give  his  opinion  whether  a  particular 
wound  was  fatal  or  not.^® 

Non-technical  inferences.  — ■  Certain  inferences  are  so  obviously 
based  upon  common  knowledge  as  a  major  premise  that  the  reason- 
ing of  a  trained  witness  is  not  required.^  ^  Anj  observer  may,  for 
example,  testify  without  special  experience  that  he  saw  bullet 
holes,  marks  of  bullets  on  the  house  and  on  bushes,  empty  cart- 
ridge shells  and  other  signs  of  shooting.^** 

16.  Hunter  v.  State,  (Tex.  Cr.  App.  men  shot,  and  had  examined  their 
1908)   114  S.  W.  124.  wounds,    and   stated    that    he    could 

17.  Patton  V.  State,  (Tex.  Cr.  App.  identify  such  places  by  the  facts  that 
1904)  80  S.  W.  86.  the  place  of  entry  was   smooth  and 

18.  Smith  t?.  State,  (Ala.  1910)  51  the  tissues  were  pressed  inward,  while 
So.  610.  the  exit  was  larger,  not  so  smooth, 

19.  Pearson  v.  State,  56  Tex.  Cr.  and  had  the  tissues  pressed  outward. 
R.  607,  120  S.  W.  1004  (1909)  (direc-  Roe  v.  State,  (Tex.  Cr.  App.  1909) 
tion  of  wound)  ;   State  v.  Carr,    (W.  115  S.  W.  593. 

Va.  1909)   63  S.  E.  766.  A  deputy  sheriff  is  hardly  required 

See  also   Gardner   v.   State,   6   Ga.  for  the  purpose  of  testifying  that  a 

App.  788,  65  S.  E.  842   (1909)    (size  loaded    pistol    is    a    deadly    weapon. 

of  pistol  ball).  Earles  r.  State,  (Tex.  Cr.  App.  1907) 

One  was  qualified  to  testify  to  the  106  S.  W.  138. 

place  of  entry   and  exit  of  gunshot  20.  State   v.    Peterson,    149   N.    C. 

wounds,  where  he  served  four  years  in  533,  63  S.  E.  87   (1908) 

the  Civil  War,  had  seen  thousands  of 


2661   Special  Knowledge  feom  medical  Obsekvees.    §  1991 

§  1991.  Medical  Inferences.^  —  Litigation  is  compelled  to  make 
a  very  extensive  use  of  medical  learning.  In  most  cases  of  bodily 
injury  or  mental  impairment  the  help  of  a  skilled  physician  is 
invoked  for  care  and  treatment.  Should  legal  proceedings  follow, 
it  is  to  the  inferences  of  the  man  of  medicine  that  the  parties  with 
confidence  are  forced  to  appeal.  A  very  wide  scope  is  permitted 
the  testimony  of  a  medical  witness,  whether  as  to  bodily  ^  or 
mental  conditions  and  what  they  seem  to  indicate.^ 

Basis  of  inference.  —  The  medical  witness  should  be  guided 
entirely  by  his  professional  training  in  dealing  with  observed 
phenomena.*  He  cannot  properly  use  his  individual  knowledge 
for  the  purpose,  except  so  far  as  the  latter  is  disclosed  by  the 
evidence  or  is  within  tlie  scope  of  his  summarizing  inference.* 
Unless  something  affirmative  appears  to  the  contrary,  it  will  be 
assumed  that  the  witness  is  confining  himself  within  these  obvious 
limitations.® 

The  time  as  of  which  the  inference  of  a  practitioner  is  to  be 
given,  is  that  of  the  trial.  The  mental  result  which  was  reached 
by  him  at  the  moment  of  the  injury  is,  in  itself  considered,  an 
irrelevant  fact.'' 

Special  knowledge.  —  Facts  known  to   a  skilled  medical  ob- 

§  1991-1.  See  also  §§  911,  2413.  allowed  to  state  a  technical  inference 

2.  Arkansas. — Thompson    v.    Ber-  on  such  a  matter,  e.  g.,  the  sex  of  a 

trand,  23  Ark.  730   (1861)  ;  Tatum  v.  person  from  inspection  of  the  skele- 

Mohr,   21   Ark.   349    (1861)     (sound-  ton.      Wilson  v.   State,   41    Tex.   320 

ness).  (1874). 

Illinois.  —  Chatsworth  t).  Rowe,  166  3.  Com.   v.  Lynes,    142  Mass.    577, 

III.  114,  46  N.  E.  763   (1897).  8  N.  B.  408,  56  Am.  Rep.  709  (1886) 

Maine.  —  State   v.    Smith,    32    Me.  (frequent  sexual  intercourse);   State 

369,  54  Am.  Dec.  578   (1851)    (preg-  v.  Merriman,   34   S.   C.   16,   12  S.  E. 

nancy).  619    (1890)    (whether  body  had  been 

Massachusetts.  —  Burt  v.  Burt,  168  moved). 
Mass.  204,  46  N.  E.  622   (1897)    (un-  4.  Grand    Rapids,   etc.,    R.    Co.    v. 

der  influence  of  morphine).  Huntley,  38  Mich.  537,  31  Am.  Rep. 

Minnesota.  —  Fulmore  v.   St.   Paul  321     (1878);    O'Flaherty    v.    Nassau 

City  R.  Co.,  72  Minn.  448,  75  N.  W.  Electric  R.  Co.,  165  N.  Y.  624,  59  N. 

589   (1898)    (extent  of  injuries).  E.  1128   (1900);  Miller  v.  Dumon,  24 

New   yor/c.  —  Cowley   v.   People,   8  Wash.  648,  64  Pac.  804  (1901)  (X-ray 

Abb.  N.  Cas.  1   (1880)    (child).  negative  taken  by  himself). 

Parts    of  the   body.  —  The   compe-  5.  Hitchcock  v.  Burgett,  38  Mich, 

tent  physician  may  identify  parts  of  501    (1878). 

a  human  body   submitted  to  his  ex-  6.  Western,  etc.,  R.  Co.  v.  StaflFord, 

amination.      Miller    v.    State,     (Ark.  99  Ga.  187,  25  S.  E.  656  (1896). 
1910)   128  S.  W.  353.  7.  McGovern  v.  Hays,  75  Vt.   104, 

An   ordinary  observer  will  not  be  53  Atl.  326   (1902). 
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server,  as  part  of  his  general  professional  knowledge,  may  be 
stated  by  him.*  In  so  doing,  he  is  commonly  spoken  of  as  an 
"  expert."  Thus,  skilled  medical  practitioners  may  detail  as  a 
matter  of  special  knowledge  what  are  the  ordinary  functions  and 
duties  of  a  mid-wife.® 

§  1992.  CiWed/ca/ /n/ere/ices>;  Degree  of  Certainty  required. — 

That  the  jury  should  be  rationally  able  to  follow  the  inference  of 
a  trained  medical  observer,  it  is  essential  not  only  that  his  reason- 
ing should  be  conducted  upon  sound  principles  but  also  that  it  be 
held  with  a  satisfactory  degree .  of  firmness.  That  the  witness 
should  be  absolutely  certain  is  not  required.^  Administration  de- 
mands only  that  he  be  reasonably  confident  in  his  belief,  unless 
the  court  should  feel  that  the  legitimate  possession  of  such  cer- 
tainty is  beyond  the  range  of  rational  possibility.^  A  mere  doubt 
on  the  part  of  a  medical  observer,  e.  g.,  as  to  whether  a  given  per- 
son is  capable  of  forming  a  deliberate  design,*  is  not  sufficient. 

Causation.  —  While  a  mental  result  amounting  to  a  mere  sur- 
mise or  conjecture  as  to  the  cause  of  an  observed  bodily  appear- 
ance will  be  rejected,*  a  somewhat  closer  approximation  to  cer- 
tainty of  inference  as  to  causation  may  be  received.''  A  doctor, 
for  example,  will  usually  be  permitted  to  state  the  cause  of  a  given 
disease  observed  by  him.®  Except  where  the  inference  is  a  neces- 
sary one  the  medical  witness  will  be  limited  to  stating  his  opinion 
as  to  what  is  a  possible  and  sufficient  cause  for  an  observed  malady 
or  indisposition ''  and  not  what  was  the  actual  and  operative  one. 

8.  Kansas  City  Southern  Ry.  Co.  Niagara  Falls,  SI  Hun  (N.  Y.)  353, 
V.  Morris,  80  Ark.  528,  98  S.  W.  363       30  N.  Y.  Suppl.  954  (1894). 

(1906)    (expectancy  of  life).  " Likely."  —  Texas  Cent.  R.   Co.  v. 

9.  Com.  V.  Porn,  (Mass.  1907)  81  Burnett,  80  Tex.  536,  16  S.  W.  320 
N.  E.  305.  (1891). 

§  1992-1.  Eoark  v.  Greeno,  61  Kan.  "  Opinion."  —  Stever   r.    New   York 

299,   304,   59   Pac.    655    (1900).     See  Cent.,  etc.,  R.  Co.,  7  N.  Y.  App.  Div. 

aZso  Armstrong  r.  Ackley,  71  Iowa  70,  392,   39    N.    Y.    Suppl.    944    (1896); 

32  N.  W.  180  (1887).  Reynolds    r.   Niagara   Falls,   81   Hun 

2.  Spear  v.  Hiles,  67  Wis.  301,  30  (N.  Y.)  353,  30  N.  Y.  Suppl.  954 
N.  W.  511   (1886).  (1894);    Forde   r.   Nichols,   12   N.   Y. 

3.  Sanchez  v.  People,  22  N.  Y.  147  Suppl.  922  (1891). 

(1860).  6.  Towaliga     Falls    Power     Co.    r. 

4.  De  Soucey  !'.  Manhattan  R.  Co.,  Sims,  6  Ga.  App.  749,  65  S.  E.  844 
15  N.  Y.  Suppl.  108   (1891).  (1909). 

5.  "Apt."  — Gulf,  etc.,  R.  Co.  ('.  7.  Jacksonville  Electric  Co.  r.  Cub- 
Harriett,  80  Tex.  73,  15  S.  W.  550  bage,  58  Fla.  287,  51  So.  139  (1910) 
(1891).  (headache). 

"  Inclined  to  think."  —  Reynolds  v. 
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§  1993.  (Medical  Inferences);  Intuitive  Inferences.  —  The  in- 
ference of  the  medical  observer,  may,  as  in  the  case  of  one  less 
skilled,  be  either  intuitive  or  reasoned.  "  Intuitive,"  in  this  con- 
nection means  intuitive  from  the  professiorml  standpoint.  This 
occurs  where  the  inference  though  technical  in  itself,  is  so  in- 
evitable a  deduction  in  the  mind  of  a  practice  doctor  as  to 
amount  simply  to  a  medical  fact.  Thus,  where  a  physician  infers 
the  existence  of  a  familiar  type  of  disease  from  the  phenomena 
observed  by  him,  the  mental  action  may  be  almost  automatic.^ 
He  can  state,  what  he  discovered  on  making  a  certain  autopsy  and 
his  inferences  as  to  the  cause  of  death  may  be  so  natural  and 
inevitable  as  to  involve  but  slight  exercise  of  the  reasoning 
faculty.^  The  probative  value  of  the  results  obtained  by  means 
of  such  an  autopsy  would  not  be  in  the  least  affected  by  the  circum- 
stance that  there  was  no  legal  warrant  for  taking  it  *  or  that,  in  a 
criminal  case,  it  was  made  after  indictment  found  and  without 
notice  to  the  accused.*  In  much  the  same  way,  what  medical 
treatment  was  given  in  a  certain  case  involves  so  little  reasoning 
as  practically  to  amount  to  a  statement  of  fact ;  ®  and  whether  it 
was  necessary  *  or  customary ''  under  the  circumstances  may  in- 
volve nearly  a  reflex  action  of  the  mind.  A  practitioner  who  has 
made  an  examination  of  a  patient  may  state,  with  no  more  of  the 
element  of  reasoning  than  would  be  involved  in  the  declaration  of 
any  other  fact,  as  to  whether  his  own  investigation  was  complete 
and  thorough.* 

§  1993-1.  Pierson  v.  People,  18  Hun  Utah.   —   State   v.   Morten    n,   26 

(N.  Y.)   239  (1879).  Utah  312,  73  Pac.  562,  633  (1903). 

2.  Alabama.  —  Simon  v.  State,  108  3.  That  the  prosecutiBg  officer  un- 

Ala.  27,  18  So.  731  (1895).  der  whose  authority  the  examination 

Arkansas.  —  King  v.  State,  55  Ark.  took  place  had  no  legal  right  to  order 

604,  19  S.  W.  110  (1892).  it,  ia  not  material.     Com.  v.  Taylor, 

Massachusetts.  —  Com.    v.    Taylor,  132  Mass.  261   (1882). 
132  Mass.  261   (1882).  4.  King  v.   State,  55  Ark.  604,   19 

Missouri.  —  Hartzler  v.   Metropoli-  S.  W.  110  (1892)  ;  State  v.  Leabo,  89 

tan   St.  Ry.   Co.,   140  Mo.   App.  665,  Mo.  247,  1  S.  W.  288  (1886). 
126  S.  W.  760   (1910)    (pneumonia).  5.  People    v.    Koerner,    154    N.    Y. 

Nevada.  —  State  v.  Buralli,  71  Pac.  355,  48  N.  E.  730  (1897). 
532  (1903).  6.  Missouri,  etc.,  R.  Co.  v.  Wright, 

New    Torfc.  —  People    v.    Schmidt,  19   Tex.   Civ.  App.  47,   47   S.   W.   56 

168  N.  Y.  568,  61  N.  E.  907    (1901).  (1898). 

Texas.  —  McConnell    v.    State,    22  7.  People    v.    Koerner,    154    N.    Y. 

Tex.  App.  354,  3  S.  W.  699,  58  Am.  355,  48  N.  B.  730  (1897). 
Bep.  647   (1886).  8.  Northern  Pac.  R.  Co.  v.  Urlin, 
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Probative  force.  —  That  the  medical  examination  was  made 
after  a  considerable  interval  succeeding  the  death  affects  only  the 
probative  force  of  the  evidence  thereby  secured.*  These  and 
similar  circumstances  are  simply  subjects  for  more  or  less  cogent 
comment  by  counsel  or  from  the  bench. 


§  1994.  (Medical  Inferences)  ;  Bodily  Conditions A  medical 

observer  may  testify  to  the  existence  of  any  relevant  physical 
phenomena  of  a  professional  nature  which  he  has  observed.^  That 
is,  a  competent  doctor  or  surgeon  may  state  the  fact  of  any  par- 
ticular   bodily    condition  ^    the    symptoms,^    objective    or    sub- 


158  U.  S.  271,  15  S.  Ct.  840,  39  L.  ed. 
977    (1895). 

9.  Williams  v.  State,  64  Md.  384,  1 
Atl.  887  (1885)  ;  State  v.  Brooks,  92 
Mo.  542,  5  S.  W.  257,  330  (1887). 

§  1994-1.  Wilson  v.  Chicago  City 
Ry.  Co.,  144  111.  App.  604  (1908) 
(pain)  ;  City  of  Chicago  v.  MeNally, 
128  111.  App.  375  (1906)  (pain); 
Lexington  Ry.  Co.  i;.  Woodward,  (Ky. 
1909)  118  S.  W.  965;  Hunter  v.  Vil- 
lage of  Ithaca,  (Mich.  1905)  105  N. 
W.  9,  12  Detroit  Leg.  N.  571;  Boehm 
V.  City  of  Detroit,  (Mich.  1905)  104 
TSr.  W.  626,  12  Detroit  Leg.  N.  397 
(injury). 

2.  Boies  V.  McAllister,  12  Me.  308 
(1835)    (effects  of  pregnancy). 

See  also  Hardiman  v.  Brown,  162 
Mass.  585,  39  N.  E.  192  (1894) 
(brain- tumor)  ;  Lockard  v.  Van  Al- 
styne,  155  Mich.  507,  120  N.  W.  1,  15 
Detroit  Leg.  N.  1132  (1909)  (medi- 
cal graduate ) . 

3.  Indiana.  —  Goshen  v.  England, 
119  Ind.  368,  21  N.  E.  977,  5  L.  R.  A. 
253  (1889)  (fracture  of  bone); 
Louisville,  etc.,  R.  Co.  v.  Palvey,  104 
Ind.  409,  3  N.  E.  389,  4  N.  E.  908 
(1885). 

Michigan.  —  Sterling  v.  Detroit,  95 
N.  W.  986  (1903);  Haines  r.  Lake 
Shore,  etc.,  R.  Co.,  129  Mich.  475,  89 
N.  W.  349  (1902)  ;  Holman  v.  Union 
St.  R.  Co.,  114  Mich.  208,  72  N.  W. 
202  (1897). 


Minnesota.  —  Johnson  v.  Northern 
Pac.  R.  Co.,  47  Minn.  430,  50  N.  W. 
473   (1891). 

Missouri.  —  Riley  v.  Sparks,  52 
Mo.  App.  572  (1893);  Squires  v. 
Chillicothe,  89  Mo.  226,  1  S.  W.  23 
(1886). 

Wew  York.  —  Mahar  v.  New  York 
Cent.,  etc.,  R.  Co.,  20  N.  Y.  App.  Div, 
161,  46  N.  Y.  Suppl.  847  (1897 
Griffith  V.  Utica,  etc.,  R.  Co.,  17  N, 
Y.  Suppl.  692  (1892);  German  v. 
Suburban  Rapid-Transit  Co.,  13  N.  Y. 
Suppl.  897  (1891) ;  Murray  «.  Broot 
lyn  City  R.  Co.,  7  N.  Y.  Suppl.  900 
(1889). 

Tennessee.  —  Mississippi,  etc.,  R. 
Co.  V.  Ayres,  16  Lea  725  (1886). 

Texas.  —  Missouri,  etc.,  R.  Co.  v. 
Wright,  19  Tex.  Civ.  App.  47,  47  S. 
W.  56  (1898)  ;  Austin,  etc.,  R.  Co.  v. 
McElmurry,  (Civ.  App.  1895)  33  S. 
W.  249 ;  Sabine,  etc.,  R.  Co.  v.  Ewing, 
7  Tex.  Civ.  App.  8,  26  S.  W.  638 
(1894). 

Washington.  —  Miller  v.  Dumon, 
24  Wash.  648,  64  Pac.  804  (1901) 
(fracture  of  bone)  ;  Pencil  v.  Home 
Ins.  Co..  3  Wash.  485,  28  Pac.  1031 
(1892). 

Wisconsin.  —  Collins  v.  Janesville, 
111  Wis.  348,  87  N.  W.  241,  1087 
(1901)  (strain  on  ligaments)  ;  Crites 
r.  New  Richmond,  98  Wia.  55,  73  N. 
W.  322   (1897)    (severe  strain). 

Remoteness  excluded.  —  The  symp- 
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jective,*  which  indicate  it  and  the  causes  which  have  led  to  it.^ 


toms  must  not  be  too  remote  in  point 
of  time  to  be  relevant.  Dean  v.  Wa- 
bash R.  Co.,  (Mo.  1910)  129  S.  W. 
953   ( finding  crepitationt) . 

4.  Marshall  V.  Saginaw  Valley 
Traction  Co.,  157  Mich.  541,  122  N. 
W.  131,  16  Detroit  Leg.  N.  357 
(1909)     (tenderness). 

5.  Alabama.  —  Patterson  v.  South, 
etc.,  Alabama  R.  Co.,  89  Ala.  318,  7 
So.  437  (1889);  Eufaula  v.  Sim- 
mons, 86  Ala.  515,  6  So.  47    (1888). 

Arizona.  —  Territory  v.  Davis,  2 
Ariz.  59,  10  Pac.  359  (1886)  (mental 
effect  of  excessive  use  of  intoxicating 
liquors ) . 

California.  —  People  v.  Durrant, 
116  Cal.  179,  210,  48  Pac.  75   (1897). 

Illinois.  —  Ohatsworth  v.  Eowe, 
166  111.  114,  46  N.  E.  763  (1897); 
Louisville,  etc.,  R.  Co.  v.  Shires,  108 
111.   617    (1884). 

Indiana.  —  Louisville,  etc.,  R.  Co. 
V.  Holsapple,  12  Ind.  App.  301,  38  N. 
E.  1107  (1894);  Louisville,  etc.,  R. 
Co.  V.  Wood,  113  Ind.  544,  14  N.  E. 
572,  16  N.  E.  197   (1887). 

lovM.  — •  Armstrong  v.  Ackley,  71 
Iowa  76,  32  M  W.  180  (1887); 
Brant  v.  Lyons,  60  Iowa  172,  14  N. 
W.  227  (1882)  ;  State  v.  Morphy,  33 
Iowa  270,   11   Am.  Rep.   122    (1871). 

Kansas.  —  State  i'.  Asbell,  57 
Kan.  398,  46  Pac.  770  (1896)  ;  State 
V.  Baldwin,  36  Kan.  1,  12  Pac.  318 
(1886). 

Maine.  —  State  v.  Smith,  32  Me. 
369,  54  Am.  Dec.  578  (1851)  (preg- 
nancy) . 

Massachusetts.  —  Hardiman  v. 
Brown,  162  Mass.  585,  39  N.  E.  192 
(1895)  (tumor)  ;  Com.  v.  Thomp- 
son, 159  Mass.  56,  33  N.  E.  1111 
(1893). 

See  also  Young  v.  Makepeace,  103 
Mass.  53    (1869)    (child-birth). 

Michiffan. — -Graves  v.  Battle  Creek, 
95  Mich.  266,  54  K  W.  757,  35  Am. 
St.  Rep.  561,  19  L.  R.  A.  641   (1893). 


Missouri.  —  Robinson  v.  St.  Louis, 
etc.,  R.  Co.,  103  Mo.  App.  110,  77  S. 
W.  493   (1903)    (curvature  of  spine). 

New  HamipsMre.  —  Nebionne  v. 
Concord  R.  Co.,  68  N.  H.  296,  44 
Atl.  521  (1895);  Perkins  v.  Con- 
cord R.  Co.,  44  N.  H.  223   (1862). 

New  York.  —  Clegg  v.  Metropolitan 
St.  R.  Co.,  159  New  York  550,  54  N. 
E.  1089  (1899)  [affirming  1  N.  Y. 
App.  Div.  207,  37  N.  Y.  Suppl.  130 
(1896)];  Hunter  v.  Third  Ave.  R. 
Co.,  21  Misc.  1,  46  N.  Y.  Suppl.  1010 
(1897)  ;  People  v.  Harris,  136  N.  Y. 
423,  33  N.  E.  65  (1893)  (overdose 
of  morphine)  ;  Johnson  v.  Steam 
Gauge,  etc.,  Co.,  72  Hun  535,  25  N. 
Y..  Suppl.  689  (1893);  Wallace  v. 
Vacuum  Oil  Co.,  128  N.  Y.  579,  29 
N.  E.  956  (1891);  Stouter  v.  Man- 
hattan R.  Co.,  127  N.  Y.  661,  27  N. 
E.  805  (1891)  [affirming  3  Silv.  Su- 
preme 413,  6  N.  Y.  Suppl.  163 
(1889)']  (abscess);  0.'N"eil  v.  Dry 
Dock,  etc.,  R.  Co.,  59  N.  Y.  Super. 
Ct.  123,  15  N.  Y.  Suppl.  84  (1891) 
(deafness)  ;  Gibbons  v.  Phoenix,  15 
N.  Y.  Suppl.  410  (1891);  Turner  v. 
Newburgh,  109  N.  Y.  301,  16  N.  E. 
344,  4  Am.  St.  Rep.  453  (1888); 
Pike  V.  Bosworth,  7  N.  Y.  St.  665 
( 1887 )  ;  Matteson  v.  New  York 
Cent.,  etc.,  R.  Co.,  .62  Ba*.  364 
(1862)  (spinal  trouble);  Stephen  v. 
People,  4  Park.  Cr.  396  (1859)  (ar- 
senical poisoning) . 

North  Carolina.  —  State  v.  Wil- 
cox, 132  N.  C.  1120,  44  S.  E.  625 
(1903). 

North  Dakota.  —  Tullis  v.  Rankin, 
6  N.  D.  44,  68  N.  W.  187,  66  Am. 
St.  Rep.  586,  35  L.  R.  A.  449  (1896). 

South  Carolina.  —  Oliver  v.  Co- 
lumbia, etc.,  R.  Co.,  65  S.  C.  1,  43 
S.  E.  307    (1902). 

Tennessee.  —  Endowment  Bank  0. 
of  K.  P.  V.  Steele,  108  Tenn.  624,  69 
S.  W.  336  (1902);  Jones  v.  White, 
11  Humphr.  268   (1850). 
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That  there  is  no  other  possible  cause  may  be  stated.®  It  would  be 
equally  permissible  to  say  that  another  designated  cause  might 
equally  well  account  for  the  phenomena  observed.'^ 

Nervous  disorders.  —  A  competent  physician  is  apt  to  employ 
a  large  proportion  of  his  skill  in  the  diagnosis  and  cure  of  nervous 
disorders.  As  to  the  existence  and  nature  of  these  he  will  be 
allowed  to  state  his  inference  in  cases  which  have  come  under  his 
observation.* 

General  conclusions.  —  So  far  as  possible  the  inference  of  a 
witness  should  be  specific,  having  relation  to  the  particular  effect 
of  individual  causes,  and  not  couched  in  language  of  a  general 
nature.  Thus,  the  statements  that  an  injured  person  was  a 
"  physical  as  well  as  mental  wreck,"  that  "  he  is  in  that  condition 
of  life  in  which  there  is  no  enjoyment  of  life  "  ^  and  the  like  may 
properly  be  rejected. 

§  1995.  (Medical  Inferences;  Bodily  Conditions);  Death. — 

In  connection  with  the  incident  of  death,  the  inference  of  the 
medical  practitioner  who  has  observed  its  occurrence  is  frequently 
received.     He  may,  for  example,  state  the  cause,^  as  he  sees  it, 

Teicos.  —  Galveston,  etc.,  R.  Co.  v.  35  Am.  St.  Rep.  561,  19  L.  R.  A.  641 

Baumgarten,  31   Tex.  Civ.  App.  253,  (1893). 

72  S.  W.  78  (1903)  ;  St.  Louis  South-  6.  Friess   v.  New  York  Cent.,  etc., 

western  R.   Co.    v.  Laws,    (Civ.  App.  R.  Co.,  67  Hun  205,  22  N.  Y.  Suppl. 

1901)    61    S.   W.   498;    Tyler   South-  104    (1893). 

eastern  R.  Co.  v.  Wheeler,  (Civ.  App.  7.  Hunter  v.  Third  Ave.  R.  Co..  20 

1897)  41  S.  W.  517   (shock)  ;  Austin,  Misc.    432,    45    N.    Y.    Sfuppl.    1044 

etc.,    R.     Co.     !'.    McElmurry,     (Civ.  (1897). 

App.  1895)   33  S.  W.  249;  Shelton  v.  8.  Western  Union  Telegraph  Co.  v. 

State,  34  Tex.  662  (1871).  Rowell,   (Ala.  1910)   51  So.  880;  Chi- 

Termont.   —   Gilman   v.   Strafford,  cago  City  Ry.  Co.   r.   Casey,  139  111. 

50  Vt.  723    (1878).  App.   655    (1908)     ("nervousness"  — 

West   Virginia.  —  Barker  v.   Ohio  tremors  and  quiverings  of  her  body)  ; 

River  R.   Co.,  51  W.  Va.  423,  41   S.  Haines    r.    Lake   Shore,  etc.,   R.   Co., 

E.  148,  90  Am.  St.  Rep.  808   (1902)  ;  129  Mich.  475,  89  N.  W.  349  (1902)  ; 

Bowen  r.  Huntinton,  35  W.  Va.  682,  Kennedy   r.  Upshaw,   66  Tex.   442,   1 

14  S.  E.  217   (1891).  S.  W.  308   (1886). 

Wisconsin.  —  Crites  v.  New  Rich-  9.  Sterling  r.  Detroit,  (Mich.  1903) 

mond,    98    Wis.    55,    73    N.    W.    322  95  N.  W.  986. 

(1897)  ;   Rhinehart  r.  Whitehead,  64  5  1995-1.  Alalama.  —  I^velady  v. 

Wis.  42,  24  N.  W.  401   (1885).  Birmingham  Ry.,  Light  &  Power  Co., 

The    witness    may    state    whether  50   So.    96    (1909);    Simon    v.    State, 

lampness  is  or  is  not  consis.tent  with  108     Ala.     27,     18    So.     731     (1895) 

certain  cither  facts.     Graves  r.  Battle  (blow)  ;      Mobile     J,.     Ttis.     Co.     V. 

Creek,  95  Mich.  266,  54  N.  W.  757,  Walker,  58  Ala.  290  (1877). 
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for    the    observed    condition    he    is    diagnosing,    pTOximate,^    or 


Arkansas.  —  Ebos  v.  Sta,te,  34 
Ark.  520   (1879)    (wound). 

Galifornia.  —  People  V.  Durrant, 
116  Cal.  179,  210,  48  Pac.  75  (1897) 
( autopsy ) . 

Iowa.  —  State  t;.  Tippet,  94  Iowa 
646,  63  N.  W.  445  (1895). 

Louisiana.  —  State  v.  Crenshaw, 
32  La.  Ann.  406   (1880)    (wound). 

Maine.  —  State  v.  Smith,  32  Me. 
369,  54  Am.  Dec.  578  (1851)  (abor- 
tion) . 

Massachusetts.  —  Com.  v.  Thomp- 
son, 159  Mass.  56,  33  N.  E.  1111 
(1893)    (abortion). 

Michigan.  —  People  v.  Barker,  60 
Mich.  277,  27  N.  W.  539,  1  Am.  St. 
Rep.  501  (1886);  People  v.  Sessions, 
58  Mich.  594,  26  N.  W.  291  (1886) 
(abortion)  ;  People  v.  Hare,  57  Mich. 
505,  24  N.  W.  843   (1885). 

Missouri.  —  De  Maet  v.  Fidelity 
Storage,  Packing  &  Moving  Co.,  132 
S.  W.  732   (1910). 

Tiew  EampsMre.  —  State  v.  Green- 
leaf,  71  N.  H.  606,  54  Atl.  38  (1902). 

New  Jersey.  —  State  v.  Powell,  7 
N.  J.  L.  244   vl824). 

'New  York.  —  People  v.  Benham, 
160  N.  Y.  402,  55  N.  E.  11,  14  N.  Y. 
Cr.  188    (1899). 

North  Carolina.  —  State  v.  Jones, 
68  N.  C.  443   (1873). 

Pennsylvania.  —  Com.  v.  Cross- 
mire,  156  Pa.  St.  304,  27  Atl.  40 
(1893). 

South  Carolina.  —  State  v.  Foote, 
58  S.  C.  218,  36  S.  E.  551    (1900). 

South  Dakota.  —  State  ('.  Kam- 
mell,  122  N.  W.  420  (1909)  (arseni- 
cal poisoning) . 

Texas.  —  Betts  v.  State,  (Cr.  App. 
1911)  133  S.  W.  251;  Hunter  v. 
State,  30  Tex.  App.  314,  17  S.  W. 
414  (1891);  Shelton  v.  Stete,  34 
Tex.  662   (1871). 

Wisconsin.  —  Boyle  v.  State,  61 
Wis.  440,  21  N.  W,  289   (1884). 

Death  by  electricity.  —  A  suitably 


skilled  witness  may  be  permitted  to 
state  facts  and  inferences  from  obser- 
vation regarding  the  conditions  un- 
der which  death  may  be  caused  by 
electrical  energy.  Thus,  he  will  be 
allowed  to  state  that  a  higher  voltage 
is  required  to  cause  the  death  of  a 
human  being  than  that  of  an  animal. 
Anthony  •!;.  Cass  County  Home  Tele- 
phone Co.,  (Mich.  1911)  130  N.  W. 
659,  18  Detroit  Leg.  N.  193. 

The  qualifications  demanded  by  ju- 
dicial administration  of  a  witness 
who  would  testify  acceptably  as  to 
the  conditions  under  which  an  elec- 
tric shock  may  be  received  and  re- 
garding its  effects  naturally  depend 
upon  the  technical  nature  of  the  in- 
ference to  be  drawn.  Should  it  be 
a  scientific  one,  the  services  of  a 
skilled  witness  will  be  required. 
Whether,  however,  he  should  properly 
be  a,  physician  or  skilled  in  electric- 
ity will  of  course  depend  upon  the 
particular  field  of  experience  in  which 
the  inquiry  arises.  Thus,  where  a, 
medical  witness  testifies  that  he  him- 
self has  had  two  strokes  from  light- 
ning, and  has  also  treated  three  pa- 
tients suffering  from  electric  shocks, 
he  has  been  regarded  as  sufficiently 
qualified  to  sa}'  whether  in  his  judg- 
ment the  condition  in  which  he  had 
found  plaintiff  on  a  certain  occasion 
was  such  as  might  naturally  and 
probably  have  been  produced  by  an 
electric  shock.  United  Rys.  &  Elec- 
tric Co.  V.  Corbin,  109  Md.  442,  72 
Atl.  606   (1909). 

On  the  other  hand,  whether  a  shock 
could  have  been  received  from  an 
electric  wire  which  did  not  touch  the 
body  or  clothing  can  be  stated  only 
by  one  possessed  of  special  knowledge 
on  the  subject,  the  inference  being 
more  nearly  an  electrical  one.  United 
Rys.  &  Electric  Co.  v.  Corbin,  109 
Md.  442,  72  Atl.  606  (1909). 

2,  State  r.  Chiles,  44  S.  C.  338,  22 
S.   E.   339    (1895)     (whipping  caused 
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remote,^  as  he  infers  it  to  be.*  Of  two  wounds,  both  capable  of 
causing  death,  a  physician  may  state  which  one  was  actually  fatal.* 
He  may  also  testify  to  his  inference  as  to  the  order  in  which 
several  injuries  were  inflicted.®  He  may  state  how  recently  death 
has  taken  place ''  and  in  what  order  as  related  to  that  of  another 
person.* 

Preliminary  statement.  —  In  all  cases  where  a  physician  states 
his  inference  from  observation,  he  should  be  called  upon  to  give 
as  many  of  the  constituting  phenomena  as  he  reasonably  can.  "A 
physician  in  many  cases  "  say  the  New  York  court  of  appeals ' 
"  cannot  so  explain  to  a  jury  the  cause  of  the  death,  or  other 
serious  injury  to  an  individual,  as  to  make  the  jury  distinctly 
perceive  the  connection  between  the  cause  and  the  effect.  He 
may  therefore  express  an  opinion  that  the  wound  given,  or  the 
poison  administered,  produced  the  death  of  the  deceased;  but  in 
such  a  case,  the  physician  must  state  the  facts  on  which  his  opinion 
is  founded." 

Probative  force.  —  That  the  condition  of  the  body  when  ex- 
amined was  such  as  to  make  an  extended  autopsy  impossible  ^^ 


pneumonia,  later  caused  death ) ; 
State  V.  Kammell,  (S.  D.  1909)  122 
N.  W.  420. 

3.  People  v.  Sessions,  58  Mich. 
594,  26  N.  W.  291  (1886)  (shock 
from  an  abortion). 

4.  Conjecture  excluded.  —  The  in- 
ference, however,  must  be  something 
more  than  a,  mere  guess.  Mageau  v. 
Great  Northern  Ry.  Co.,  106  Minn. 
375,  119  N.  W.  200    (1903). 

The  jury  are  the  Ultimate  arbiters 
as  to  the  actual  cause  of  death.  Beile 
V.  Travelers'  Protective  Ass'n  of 
America,  (Mo.  App.  1911)  135  S.  W. 
497. 

5.  Eggler  v.  People,  56  N.  Y.  642 
(1874). 

6.  State  v.  Harris.,  63  N.  C.  '1 
(1868). 

7.  Gran  v.  Houston,  45  Nebr.  813, 
64  ^r.  W.  245  (1895);  Manufac- 
turers' Ace.  Indemnity  Co.  v.  Dor- 
gan,  58  Fed.  945,  7  C.  C.  A.  581,  22 
L.  R.  A.  620   (1893). 


Nonexpert.  —  Untraineid  vvlitnesses 
may  testify  to  the  same  effect.  Their 
lack  of  special  knowledge  affects 
merely  the  weight  of  their  testimony. 
Palmer  v.  Schulz,  138  Wis.  455,  120 
N.  W.  348  (1909)  (assistant  coro- 
ner). 

8.  An  ordinary  observer  may  tes- 
tify as  to  the  same  fact.  Smith  !■. 
State,  43  Tex.  643  (1875).  It  may 
be  merely  a  fact  of  common  knowl- 
edge. 

Remotenessw  —  That  several  days 
have  elapsed  between  the  death  and 
the  drawing  of  the  inference  regard- 
ing it  does  not  exclude  the  testi- 
mony. State  V.  Crenshaw,  32  La. 
Ann.  406   (1880). 

9.  Jefferson  Ins.  Co.  v.  Cotheal,  7 
Wend.  (X.  Y.)  72,  78,  22  Am.  Dec. 
567    (1831). 

10.  People  V.  Barker,  60  Mich.  277, 
27  N.  W.  539,  1  Am.  St.  Rep.  501 
(1886). 
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or  that  there  was  no  examination  made/^  affects  merely  the  weight 
of  the  evidence.  It  may  still  be  the  best  evidence  of  which  the 
case  is  susceptible.^^ 


§  1996.  (Medical  Inferences;  Bodily  Conditions) ;  Diseases  of 

human  Beings In  case  of  a  disease,  the  diagnosis  of  a  com- 
petent physician  who  has  observed  the  symptoms  and  stated  them 
in  detail  ^  customarily  will  be  received  by  the  court.  ^  This  an 
ordinary  observer  is  not  permitted  to  do.*  The  stage  of  develop- 
ment which  a  disease  has  reached,*  that  a  change  has  occurred,® 
or  is  likely  to  do  so,  may  be  stated  by  a  skilled  witness.  The  fact 
that  the  examination  by  a  doctor  was  made  in  the  absence  of  the 
adverse  party  affects,  perhaps,  the  weight  but  not  the  admis- 
sibility.® 

Feigning  symptoms.  —  The  practitioner  may  go  further  and 
declare  his  inference  as  to  whether  a  set  of  symptoms  were  feigned 
by  the  patient ''  and,  indeed,  whether  the  latter  was  capable  of 


11.  State  V.  Kammell,  (S.  D.  1909) 
122  N.  W.  420. 

12.  Linsday  v.  People,  63  N.  Y. 
143   (1875). 

§  199&-1.  Plerson  v.  People,  18 
Hun   (N.  Y.)    239   (1879). 

See  also  Atlantic  Coast  Line  R.  Co. 
V.  Dees,  56  Fla.  127,  48  So.  28  (1908). 

2.  Illinois.  —  Barnes  v.  Danville 
St.  Ry.  &  Light  Co.,  235  111.  566,  85 
X.  E.-921  (1908)  (osteopath);  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Ellis,  89 
111.   516    (1878)     (delirium  tremens). 

loxoa. —  Reininghaus  v.  Merchants' 
L.  Assoc,  116  Iowa  364,  89  N.  W. 
1113    (1902)     (liver  trouble). 

'New  York.  —  Bach  v.  Brooklyn, 
Q.  C.  &  S.  R.  Co.,  96  N.  Y.  Suppl. 
321,  109  App.  Div.  654   (1905). 

Tennessee.  —  Jones  v.  White,  11 
Humphr.    (Tenn.)    268   (1800). 

Wisconsin.  —  Charron  v.  North- 
western Fuel  Co.,  143  Wis.  437,  128 
N.  W.  75   (1910). 

Objective  and  subjective  sj^nptoms 
defined.  —  Objective  symptoms  are 
those  which  the  surgeon  discovers 
from  a  physical  examination  of  his 
patient,    while   subjective    symptoms 


are  those  he  learns  from  what  the 
latter  tells  him.  Dean  v.  Wabash  R. 
Co.,   (Mo.  1910)   129  S.  W.  953. 

3.  McLean  v.  State,  16  Ala.  672 
(1849)  (fits);  Thompson  i;.  Bert- 
rand,  23  Arl£.  730    (1861). 

4.  Paty  V.  Martin.  15  La.  Ann. 
620  (1860);  Lush  v.  McDaniel,  35 
N.  C.  485,  57  Am.  Dec.  566    (1852). 

5.  Bomgardner  v.  Andrews,  55  Iowa 
638,  8  N.  W.  481   (1881). 

G.  Mississippi,  etc.,  R.  Co.  v. 
Ayres,   16   Lea    (Tenn.)    725    (1886). 

7.  Illinois.  —  Chicago  Union  Trac- 
tion Co.  V.  Fortier,  205  111.  305,  68 
N.  E.  948  (1903);  Chicago,  etc.,  R. 
Co.  V.  Martin,  112  111.  16,  1  N.  E.  Ill 
(1884). 

Minnesota.  —  Harrold  v.  Winona, 
etc.,  R.  Co.,  47  Minn.  17,  49  N.  W. 
389  (1891). 

Neav  York.  —  People  v.  Koerner, 
154  N.  Y.  355,  48  N.  E.  730  (1897)  ; 
Tisdale  v.  Delaware,  etc..  Canal  Co., 
4  N.  Y.  St.  812  (1886). 

Texas.  —  McGrew  t>.  St.  Louis,  etc., 
R.  Co.,  (Civ.  App.  1903)  74  S.  W. 
816;  Missouri,  etc.,  R.  Co.  v.  Wright, 
19  Tex.  Civ.  App.  47,  47   S.  W.  56 
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feigning  them  *  or  was,  on  the  contrary,  disposed  to  conceal  the 
real  extent  of  his  injury.^  The  medical  witness  may  state  what 
expressions  of  pain  cannot  satisfactorily  be  counterfeited.^"  Thus, 
such  an  observer  may  give  his  observations  as  to  "  flinching  "  from 
pressure  and  the  possibility  of  simulating  the  effects  of  pain  in 
such  a  connection.-'^ 

The  administrative  value  of  statements  by  the  patient  or  the 
subjective  symptoms  discovered  by  physical  tests,  becomes  a  ques- 
tion of  serious  importance  where  an  injured  person  has  been  ex- 
amined for  the  purpose  of  testifying  in  a  pending  or  contemplated 
litigation.  In  such  a  combination  of  an  interested  patient  and  a 
none  too  disinterested  man  of  science  much  danger  to  the  cause  of 
justice  has  been  felt  to  lurk.  The  only  thing  necessary  to  enable 
a  plaintiff  to  feign  satisfactory  symptoms  is  the  knowledge  as  to 
what  symptoms  would  be  satisfactory.  With  this  important  in- 
formation it  has  been  thought  possible  that  the  expert  might 
supply  him.  Should  strong  reason  exist  for  believing  that  symp- 
toms have  been  feigned,  the  testimony  regarding  them  may  be 
rejeeted.^^     The  evidence  has,  under  other  circumstances,  been 


(1898);  Burt  t;.  State,  38  Tex.  Cr. 
397,  40  S.  W.  1000,  43  S.  W.  344,  39 
L.  R.  A.  305,  330  (1897);  Austin, 
etc.,  R.  Co.  V.  McElmurry,  (Civ.  App. 
1895)   33  S.  W.  249. 

Vermont .  —  State  v.  Hayden,  51 
Vt,  296   (1878). 

The  warden  of  a  prison,  or  other 
observer  trained  by  practical  ex- 
perience may  state  the  same  infer- 
ence. Com.  V.  Wireback,  190  Pa.  St. 
138,  42  Atl.  542,  70  Am.  St.  Rep.  625 
(1899). 

Previous  acquaintance  with  the 
person  in  question  is  not  necessary. 

The  observation  may  have  been 
made  during  the  course  of  a  trial. 
Burt  r.  State,  38  Tex.  Cr.  397,  40  S. 
W.  1000,  43  S.  W.  344,  39  L.  R.  A. 
305,  330  (1897).  Such  observations 
should,  however,  constitute  the  basis 
of  the  inference. 

The  mental  result  ought  not  prop- 
erly to  be  made  into  a  conclusion  by 
using  the  individual  knowledge  of  the 
observer   regarding  the  character  of 


the  person  he  is  studying  as  part  of 
the  ground-work  of  his  opinion.  Aus- 
tin, etc.,  R.  Co.  V.  McElmurry,  (Tex. 
Civ.  App.  1895)  33  S.  W.  249  (con- 
fidence ) . 

Should  feigning  appear,  the  evi- 
dence will  be  rejected.  People  v.  Koer- 
ner,  191  N.  Y.  528,  84  N.  E.  1117 
(1908)  [affirming  judgment  102  N. 
Y.  Suppl.  93,  117  App.  Div.  40 
(1907)]. 

8.  Missouri,  etc.,  R.  Co.  v.  Wright, 
19  Tex.  Civ.  App.  47,  47  S.  W.  56 
(1898). 

9.  Plummer  v.  Oasipee,  59  N.  H. 
55   (1879). 

10.  Schmidt  v.  Chicago  City  R.  Co., 
239  111.  494,  88  N.  E.  275  (1909) 
(quickening  of  the  pulse). 

11.  Schmidt  v.  Chicago  City  R.  Co., 
239  111.  494,  88  N.  E.  275  (1909) 
[afflrming  judgment  144  111.  App. 
512  (1908)]. 

12.  People  V.  Koerner,  162  N.  Y. 
Suppl.  93,  117  App.  Div.  40   (1907). 
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admitted.*^ 

Preliminary  detail.  —  A  medical  observer  who  has  attended  a 
patient  said  to  be  suffering  with  a  particular  disease  may  be 
required  to  detail  the  symptoms  ^*  which  he  has  noticed.  Should 
it  appear,  as  a  result  of  this,  that  the  inference  of  the  witness  is  a 
mere  conjecture,  without  adequate  basis  in  the  way  of  constituting 
facts,  it  may  properly  be  rejected.^^ 


§  1997.  (Medical  Inferences;  Bodily  Conditions) ;  Diseases  of 
Animals With  regard  to  the  diseases  of  animals,  a  skilled  ob- 
server may  state  an  inference  as  to  the  particular  malady  which  is 
the  cause  of  the  physical  disturbance.  This  may  properly  be  done 
by  a  veterinary  surgeon.^  The  regularly  practicing  physician  not 
trained  as  a  veterinary  will  be  regarded,  in  many  connections,  as 
possessing  a  general  skill  on  the  subject  which  will  enable  him 
to  give  a  helpful  inference  with  regard  to  the  diseases  in  question. 
He  may,  for  example,  state  whether  certain  marks  of  disease  pre- 
sented by  an  animal  are  probably  of  long  standing.^ 

An  ordinary  observer  will  not,  it  is  said,  be  permitted  to  state 
his  inference  as  to  the  disease  with  which  any  beast  is  suffering, 
e.  g.,  that  a  horse  had  the  heaves,^  or  that  an  animal  died  of  a 
particular  disorder.*  Where,  however,  special  experience  is  shown, 
this  may  be  done.®  For  example,  one  who  has  dissected  a  largo 
number  of  horses  may  state  as  to  whether  the  internal  organs  of 
a  particular  horse  were  in  a  normal  condition.*  Farmers  familiar 
with  cows  may  declare  the  cause  of  their  death.'' 

13.  Eckels  V.  Bryant,  137  111.  App.  428  (1857)  ;  BischoflF  v.  Schulz,  5  N. 
234  (1907).  Y.  Suppl.  757   (1889).     But  see  Bur- 

14.  Jacksonville  Southeastern  R.  den  v.  Pratt,  1  Thomps.  &  C.  (N.  Y.) 
Co.  V.   Southworth,   32  111.  App.   307  554  (1873). 

(1889).  4.  White  v.  Farmers'  Mut.  F.  Ins. 

15.  People's  Gas  Light,  etc.,  Co.  v.  Co.,  97  Mo.  App.  590,  71  S.  W.  707 
Porter,    102    111.    App.    461     (1902);        (1903). 

Higbee  v.  Guardian  Mut.  L.  Ins.  Co.,  5.  Wiseoarver  v.  Long,  120  Iowa  59, 

66  Barb.   (N.  Y.)  462  (1873)  ;  People  94  N.  W.  467  (1903)  ;  White  v.  Farm- 

V.  Rogers,  13  Abb.  Pr.  N.  S.   (N.  Y.)  ers'  Mut.  F.  Ins.  Co.,  97  Mo.  App.  590, 

370   (1872).  71  S.  W.  707  (1903). 

§    1997-1.    Moore   v.   Haviland,    61  S.  Wisecarver    v.   Long,    120    Iowa 

Vt.  58,  17  Atl.  725  (1888).  59,  94  N.  W.  467   (1903). 

2.  Horton  v.  Green,  64  N.  C.  64  7.  Slater  v.  Wilcox,  57  Barb.  N.  Y. 
(1870).  604  (1870). 

3.  Spear  v.  Richardson,  34  N.  H. 
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§  1998.  (Medical  Inferences;  Bodily  Conditions);  Injuries. 

—  A  competent  medical  witness  may  give  his  inference  as  to  the 
causes  of  injury,  bodily  ^  or  mental,^  in  various  degrees  of  close- 
ness in  causation.  Thus,  he  may  be  asked  whether  certain  facts 
stated  to  him  —  usually  those  which  the  interrogating  party  claims 
are  the  cause  of  the  injury— =- would  constitute  a  natural,^  possible,* 


§  1998-1.  Smith  v.  State,  (Ala. 
1910)  51  So.  610  (wounds);  St. 
Louis  &  S.  P.  R.  Co.  V.  Savage,  (Ala. 
1909)  50  So.  113;  Clemens  v.  State, 
(Fla.  1904)  37  So.  647  (fracture  of 
cheekbone  by  fist)  ;  St.  Louis  South- 
western Ry.  Co.  of  Texas  v.  Taylor, 
(Tex.  Civ.  App.  1909)   123  S.  W.  714. 

See  also  Jerome  v.  United  Rys.  Co. 
of  St.  Louis,  (Mo.  App.  1911)  134 
S.  W.  107   (not  traumatic). 

8.  Arkansas  Southwestern  R.  Co.  v. 
Wingfield,  (Ark.  1910)  126  S.  W.  76 
(nervous  system)  ;  McCaffrey  v.  St. 
Louis  &  M.  R.  R.  Co.,  192  Mo.  144,  90 
S.  W.  816  (1905)  (traumatic  neuro- 
sis). 

3.  Chicago  City  Ry.  Co.  v.  Foster, 
226  111.  288,  80  N.  B.  762  (1907) 
(traumatic  neurosis)  ;  Maher  v.  New 
York  Cent.,  etc.,  R.  Co.,  20  N.  Y. 
App.  Div.  161,  46  N.  Y.  Suppl.  847 
(1897). 

4.  California.  —  Perkins  v.  Sunset 
Telephone  &  Telegraph  Co.,  155  Gal. 
712,  103  Pac.  190  (1909). 

Illinois.  —  Amann  v.  Chicago 
Consol.  Traction  Co.,  148  111.  App.  151 
(1909)  ;  Shaughnessy  r.  Holt,  236  111. 
485,  86  N.  E.  256  (1908)  (fall  of  an 
elevator)  ;  Chatsworth  v.  Rowe,  166 
111.  114,  46  N.  E.  763  (1897)  (exter- 
nal injury) . 

Maryland.  —  United  R.,  etc.,  Co.  v. 
Seymour,  92  Md.  425,  48  Atl.  850 
(1901). 

Michigan.  —  Noller  v.  Wright,  101 
N.  W.  553,  11  Detroit  Leg.  N.  578 
(1904). 

Missouri.  —  De  Courcy  i\  Prender- 
gast  Const.  Co.,  120  S.  W.  632 
(1909)  ;  Baehr  v.  Union  Casualty  Co., 


133  Mo.  App.  541,  113  S.  W.  689 
(1908). 

IXeiraska.  —  Gugler  v.  Omaha  & 
0.  B.  St.  Ry.  Co.,  86  Neb.  586,  125  N. 
W.  1098   (1910). 

'Nem  York.  —  Hunter  v.  Third  Ave. 
R.  Co.,  21  Misc.  (N.  Y.)  1,  46  N.  Y. 
Suppl.  1010  (1897)  ;  Quin  v.  O'Keeffe, 
9  N.  Y.  App.  Div.  68,  41  N.  Y.  Suppl. 
116(1896)    (fall  from  a  carriage). 

A  competent  medical  observer  may 
connect  a  bodily  condition  observed 
by  him  with  a  particular  injury  as  a 
possible  cause.  St.  Louis  Southwest- 
ern Ry.  Co.  of  Texas  v.  Taylor,  (Tex. 
Civ.  App.   1910)    123  S.  \Y.  714. 

Ordinary  inferences.  —  Where  the 
deduction  as  to  the  cause  of  an  in- 
jury is  a.  necessary  one  drawn  from 
unambiguous  facts  within  the  range 
of  common  knowledge,  it  may  be 
stated  by  an  ordinary  observer.  Thus, 
a  sheriff  may  testify  that  a  given 
blow,  the  eflfects  of  which  he  has  ob- 
served, must  have  been  made  by  a 
fist.  State  i\  Stockman,  82  S.  C.  388, 
64  S.  E.  595   (1909). 

On  the  other  hand,  the  inference 
has  been  rejected.  Lazarus  r.  New- 
York  City  Ry.  Co.,  92  N.  Y.  Suppl. 
246  (1905). 

Conjecture  excluded.  —  Should  the 
possible  cause  assigned  apppear  to 
have  been  but  one  among  many,  so 
large  an  element  of  conjecture  will  be 
regarded  as  being  of  no  rational  as- 
sistance to  the  jury.  Boland  r.  New 
York  City  Ry.  Co.,  48  Misc.  Rep.  523, 
96  N.  \'.  Suppl.  262  (1905).  See, 
however,  Moritz  v.  Interurban  St.  Ry. 
Co.,  84  N.  Y.  Suppl.  162  (1903). 
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probable,^  or  sufficient  ®  cause  for  the  phenomena  observed  by  him. 
That  other  forces  might  be  adequate  to  account  for  the  phenomena 
does  not  render  the  inference  inadmissible.''  Provided  the  witness 
be  sufficiently  qualified,  he  will  be  permitted  to  apply  other  stand- 
ards of  inference  to  the  situation  before  him  in  relation  to  the 
effect  of  injuries  *  or  other  operating  causes  having  medical  re- 
lations.^ Thus,  he  may  invoke  the  standard  of  consistency,  testify- 
ing as  to  whether  a  given  person  acted  as  he  might  have  been 
expected  to  act  if  he  had  received  certain  injuries.-'*'  Or,  he  may 
measure  the  appearances  and  other  considerations  in  the  matter 
by  the  mental  standard  of  necessity,  as  where  the  witness  gives  his 
opinion  that  a  particular  surgical  operation  was  essential  to  the 
recovery  of  the  patient.^  ^ 

Characterization  of  injuries.  —  A  danger  to  judicial  adminis- 
tration lies  in  the  amount  of  "  color  "  inherent  in  the  use  of  gen- 
eral terms  characterizing  injuries.  For  this  reason,  the  medical 
observer  will  not  be  permitted  to  avail  himself  of  such  a  form  of 
expression  '^  but  will  be  limited  to  drawing  a  purely  technical, 
intellectual  and,  so  far  as  possible,  colorless  inference  from  what 
he  has  seen.     The  deduction  of  a  physician  as  to  the  effect  of  in- 

5.  Wagner  v.  Metropolitan  St.  E.  8.  Louisville,  etc.,  R.  Co.  v.  Stew- 
Co.,  176  N.  Y.  610,  68  N.  E.  1125  art,  128  Ala.  313,  29  So.  562  (1900). 
(1903);  Tracey  v.  Metropolitan  St.  See  also  O'Shaughnessy  v.  Chicago 
E.  Co.,  168  N.  Y.  653,  61  N.  E.  1135  City  Ey.  Co.,  144  111.  App.  174 
(1902);  Mahar  v.  New  York  Cent.,  (1908);  Witty  v.  Springfield  Trac- 
etc,  R.  Co.,  162  N.  Y.  633,  57  N.  E.  tion  Co.,  (Mo.  App.  1911)  134  S.  W 
1116  (1897)  ;  Missouri,  etc.,  R.  Co.  v.  82;  Monaghan  v.  Northwestern  Fuel 
Hawk,  30  Tex.  Civ.  App.  i42,  69  S.  W.  Co.,  140  Wis.  457,  122  N.  W.  1066 
1037    (1902).  (1909). 

6.  Dean  v.  Sharon,  72  CJonn.  667,  That  the  inference  is  stated  as  a 
45  Atl.  963  (1900);  Kankakee  v.  conclusion  is  not  ground  for  rejecting 
Steinbach,  89  111.  App.  513  (1900);  it.  Louisville,  etc.,  R.  Co. -y.  Stewart, 
Illinois  Cent.  R.  Co.  V.  Treat,  179  111.  128  Ala.  313,  29  So.  582  (1900). 
576,  54  N.  E.  290  (1899)  ;  Buoher  v.  9.  Mahar  v.  New  York  Cent.,  etc., 
Wisconsin  Central  Ey.  Co.,  (Wis.  E.  Co.,  162  N.  Y.  633,  57  N.  E.  1116 
1909)   120  N.  W.  518.  (1900). 

7.  Wagner  v.  Metropolitan  St.  E.  10.  Birmingham  R.,  etc.,  Co.  v. 
Co.,  79  N.  Y.  App.  Div.  591,  80  N.  Y.  Ellard,  135  Ala.  433,  33  So.  276 
Suppl.   191    (1903);  Moritz  v.  Inter-  (1902). 

urban  St.  R.  Co.,  84  N.  Y.  Suppl.  162  11.  State  v.  McCoy,   15  Utah   136, 

(1903)  ;  Bruss  v.  Metropolitan  St.  R.  49  Pac.  420  (1897)    (abortion). 

Co.,  66  N.  Y.  App.  Div.  554,  73  N.  Y.  12.  Stoothoff  v.   Brooklyn  Heights 

Suppl.    256    (1901)     (cerebral    hem-  R.  Co.,  50  N.  Y.  App.  Div.  585,  64  N. 

orrhage).  Y.  Suppl.  243  (1900)    (very  serious). 
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juries  is  frequently  received  by  the  eourts.^^  Thus,  he  may  give 
his  opinion,  largely  one  of  fact,  as  to  their  immediate  and  present 
result,  e.  g.,  that  the  earning  capacity  of  the  patient  has  been 
diminished,^*  that  he  is  unable  to  do  certain  acts,^^  or  the  like. 
To  declare  the  existence  of  pain  ^®  and  how  long  it  continued,^^ 
embodies  so  little  of  the  element  of  reasoning  that  the  medical 
observer,  as  well  as  the  ordinary,  may  do  so  without  administrative 
impediment. 

Degree  of  impairment.  —  Impairment  of  physical  ability  along 
a  given  line  will  be  estimated  by  a  suitably  qualified  medical  wit- 
ness in  any  way  open  to  him.  Thus,  he  may  give  his  inference 
on  the  point  by  saying  that  if  he  were  examining  the  injured  per- 
son for  a  pension  he  would  allow  him  one  quarter.-'*  A  contrary 
view,  regarding  such  an  estimate  as  too  conjectural  to  be  of  prac- 


13.  Illinois.  —  Chicago  City  R.  Co. 
V.  Lowitz,  218  111.  24,  75  N.  E.  755 
(1905)    (inability  to  use  hip). 

loica.  —  Van  Norman  v.  Modern 
Brotherhood  of  America,  121  N.  W. 
1080  (1909). 

Missouri.  —  Torreyson  v.  United 
Rys.  Co.  of  St.  Louis,  (App.  1910) 
129  S.  W.  409  ("traumatic  neuro- 
sis"). 

New  York.  —  Devine  v.  Brooklyn 
Heights  R.  Co.,  115  N.  Y.  Suppl. 
263,  131  App.  Div.  142  (1909)  (ca- 
pacity for  child  bearing). 

Texas.  —  Betts  v.  State,  (Cr.  App. 
1911)    133  S.  W.  251. 

Wisconsin.  —  Nelson  v.  Chicago  & 
N.  W.  Ry.  Co.,  130  Wis.  214,  109  N. 
W.  933  (1906)  (cerebral  hemor- 
rhage) . 

A  physician  may  explain  a  bodily 
infirmity  in  connection  with  an  in- 
jury. Brown  i'.  Springfield  Ti-action 
Co.,  141  Mo.  382,  125  S.  W.  236 
(1910). 

A  dentist  may  state  from  the  con- 
dition of  teeth  observed  by  him 
whether  the  blow  which  caused  it  was 
a  heavy  one.  Gierczak  i).  North- 
western Fuel  Co.,  142  Wis.  207,  125 
N.  W.  436  (1910). 

Effect  on  vision.  —  How  far  the 


vision  of  an  eye,  which  was  injured, 
or  its  power  of  adjustment  to  dis- 
tances, might  be  affected  by  another 
injury  in  the  same  place  after  the 
loss  of  the  other  eye,  is  a  matter  of 
expert  knowledge.  Ducharme  v.  Hol- 
yoke  St.  Ry.  Co.,  203  Mass.  384,  89 
N.  E.  561   (1909). 

14.  Southern  Pac.  Co.  v.  Hall,  100 
Fed.  760,  41  C.  C.  A.  50  (1900)  (loss 
of  foot  by  a  carpenter ) . 

15.  People  r.  Brown,  (Cal.  1886) 
13  Pac.  222  (make  affidavit)  ;  Hol- 
man  r.  Union  St.  R.  Co.,  114  Mich. 
208,  72  N.  W.  202  (1897)  (house- 
work ) . 

16.  Chicago,  etc.,  R.  Co.  t'.  Martin, 
112  111.  16,  1  N.  E.  Ill  (1884)  ;  Hol- 
man  r.  Union  St.  R.  Co.,  114  Mich. 
208,  72  N.  W.  202  (1897);  Rosevelt 
r.  Manhattan  R.  Co.,  59  N.  Y.  Super. 
Ct.  197,  13  N.  Y.  Suppl.  598  [af- 
firmed in  133  N.  Y.  537,  30  N.  E. 
1148]    (1892). 

See  also  Monroe  r.  United  Evs.  Co., 
(Mo.  App.  1911)   133  S.  W.  645. 

17.  Wilkins  r.  Missouri  Valley, 
(Iowa  1903)   96  N.  W.  868. 

18.  Muldraugh's  Hill,  etc.,  Turn- 
pike Co.  V.  Maupin,  79  Ky.  101 
(1880). 
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§  1999.  (Medical  Inferences;  Bodily  Conditions;  Injuries); 

Protecting  the  Province  of  the  Jury.  —  A  reasonable  protection  of 
the  province  of  the  jury  requires  that  except  in  case  of  an  adequate 
forensic  necessity,  the  skilled  medical  observer  should  not  be  per- 
mitted to  take  the  step  from  announcing  possible  or  probable 
causes  of  observed  results  to  declaring  actual.  He  may  properly 
state  what  could  or  might  have  caused  the  injury,  not  vvhat  did 
80.^     He  may,  for  example,  announce  that  the  occurrence  of  a 


See  also  Kimball  v.  Northern  Elec- 
tric Co.,  (Cal.  1911)  113  Pac.  156 
(running  and  jumping)  ;  Kirchof  v. 
United  Rys.  Co.  of  St.  Louis,  (Mo. 
App.  1911)   135  S.  W.  98. 

19.  Goodhart  v.  Pennsylvania  R. 
Co.,  177  Pa.  St.  1,  35  Atl.  191,  55  Am. 
St.  Rep.  705  (1896). 

§  1999-1.  Alabama.  —  Patterson  v. 
South  Alabama,  etc.,  R.  Co.,  89  Ala. 
318,  7  So.  437   (1889). 

Delaware.  —  Anderson  v.  City  of 
Wilmington,  70  Atl.  204    (1907). 

Illinois.  —  City  of  Centralia  v. 
Ayres,  133  111.  App.  290  (1907); 
Illinois  Cent.  R.  Co.  v.  Smith,  208  111. 
608,  70  N.  E.  628  (1904)  (how  foot 
crushed). 

loioa.  —  Brant  v.  Lyons,  60  Iowa 
172,  14  N.  W.  227  (1882). 

Kansas.  —  Chicago,  etc.,  R.  Co.  v. 
Sheldon,  6  Kan.  App.  347,  51  Pac. 
808   (1897). 

Michigan.  —  Jones  v.  Portland,  88 
Mich.  598,  50  N.  W.  731,  16  L.  R.  A. 
437  ( 1891 )  ;  People  v.  Hare,  57  Mich. 
505,  24  N.  W.  843  (1885). 

Missouri.  —  State  v.  Hyde,  136  S. 
W.  316  (1911)  (death  by  poison); 
Sutter  V.  Kansas  City,  138  Mo.  App. 
105,  119  S.  W.  1084  (1909)  (inflam- 
mation of  the  womb )  ;  Baehr  v.  Union 
Casualty  Co.,  133  Mo.  App.  541,  113 
S.  W.  689  (1908)  ;  Thomas  v.  Metro- 
politan St.  Ry.  Co.,  (App.  1907)  100 
S.  W.  1121;  Glasgow  v.  Metropolitan 
St.  Ry.  Co.,  191  Mo.  347,  89  S.  W. 
915  (1905). 


South  Carolina.  —  Riser  v.  South- 
ern R.  Co.,  67  S.  C.  419,  46  S.  E.  47 
(1903);  Easier  v.  Southern  R.  Co., 
59  S.  C.  311,  37  S.  E.  938   (1900). 

Texas.  — St.  Louis  &  S.  F.  R.  Co. 
V.  Kiser,  (Civ.  App.  1911)  136  S.  W. 
852. 

Wisconsin.  —  Bucher  v.  Wisconsin 
Central  Ry.  Co.,  120  N.  W.  518 
(1909). 

United  States.  —  Castner  Electro- 
lytic Alkali  Co.  v.  Davis,  154  Fed. 
938,  83  C.  C.  A.  510   (1907). 

A  medical  witness  who  has  observed 
certain  symptoms  similar  to  those 
presented  by  the  case  at  bar  cannot 
be  asked  what  cause  actually  pro- 
duced them.  City  of  Chicago  v.  Said- 
man,  129  111.  App.  282  (1907)  [de- 
cree affirmed  225  111.  625,  80  N.  E. 
349   (1907)]. 

Accident  or  crime?  —  Where  the 
real  question  before  the  jury  is  as  to 
whether  an  observed  result  was  due 
to  accident  or  criminal  misconduct,  a 
medical  witness  will  not,  as  a  rule,  be 
permitted  to  state  his  inference  re- 
garding it.  People  V.  Heacock,  10 
Cal.  App.  450,   102  Pac.  543    (1909). 

In  Illinois  the  rule  is  definitely  set- 
tled against  the  current  of  decisions 
in  other  jurisdictions,  that  the  proper 
question  to  be  asked  a  skilled  wit- 
ness is  not  as  to  whether  certain  ob- 
served or  enumerated  facts  would 
constitute  a  sufficient  cause  for  the 
injury  but  as  to  what,  having  these 
facts  in  mind,  is  the  witness'  opinion 
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fall  might  satisfactorily  explain  certain  appearances  which  he  has 
observed.  It  is,  however,  far  the  jury  to  draw  the  conclusion  from 
the  evidence  that  it  actually  did  so.^  It  is  naturally  open  to  the 
opponent  to  prove,  if  he  can,  that  the  causes  thus  assigned  as 
sufficient  were  not  those  which  actually  produced  the  result.* 

Volenti  injuria,  rwn  fit.  —  The  actual  cause  may  properly  be 
elicited  upon  cross  examination.*  Where  the  inference  is  a  simple 
one,  i.  e.,  the  element  of  reasoning  is  not  large,  a  physician  may 
be  permitted  to  assign  to  a  physical,  nervous  °  or  mental  injury  or 
impairment  which  he  has  observed  the  cause  which  in  his  opinion 
produced  it.® 

Specific  grounds  for  rejection.  —  In  general,  the  fact  that  all 
constituting  phenomena  on  which  the  inference  is  based  can  be 
satisfactorily  submitted  to  the  jury  ^  or  that  the  reasoning  relates 
to  the  existence  of  a  material  fact  upon  which  that  body  must 
necessarily  pass  ®  will  be  sufficient,  in  the  absence  of  exceptional 
circumstances,  to  cause  the  rejection  of  the  act  of  reasoning.* 
In  like  manner,  the  inference  of  a  skilled  witness  will  not  be 
received  regarding  a  matter  where  the  jury  are  perfectly  qualified 
to  reach  a  sound  conclusion  without  the  aid  of  professional  skill.'" 
The  same  result  follows  should  the  practitioner  undertake  to  state 
an  inference  not  primarily  of  a  medical  nature.  Thus,  he  can- 
not testify  as  to  whether  a  given  person  would  be  eligible  to  receive 

as  to  the  actual  cause.     City  of  Chi-  (Ky.  1910)   124  S.  W.  888;  Logan  v. 

cago    r.    Didier,    131    111.    App.    406  Agricultural      Society     of     Lenawee 

(1907)     [judgment    affirmed    City    of  County,    156   Mich.    537,    121    N.    W. 

Chicago  V.  Ogden,  Sheldon  &  Co.,  227  485,   16  Detroit  Leg.  N.   192    (1909). 

111.  595,  81  N.  E.  098].  8ee  also  Jerome  r.  United  Eys.  Co. 

2.  Patterson  r.  South  Alabama,  etc.,  of  St.  Louis,  (Mo.  App.  1911)  134 
R.  Co.,  89  Ala.  318,  7  So.  437  (1889)  ;  S.  W.  107. 

Chicago   City   Ry.   Co.   v.    Soszynski,  7.  A  physician  cannot  state  whether 

134   111.  App.   149    (1907).     But   see  certain   observed    appearances   led   to 

McClain  r.  Brooklyn  City  R.  Co.,  116  tlie  inference  that  the  death  was  due 

N.  Y.  459,  22  N.  E.  1062   (1889).  to  suicide.    The  facts  should  be  placed 

3.  Hammond,  etc..  Electric  R.  Co.  before  the  jury,  as  this  is  the  very 
r.  Spyzchalski,  17  Ind.  App.  7,  46  N.  issue  they  have  been  impaneled  to 
E.  47    (1897)     (miscarriage).  try. 

4.  Gugler  v.  Omaha  &  C.  B.  St.  Ry.  8.  National    Union   v.   Thomas,    10 
Co.,   8G    Neb.    586,    125   N.   W.    1098  App.  Cas.  (D.  C.)   277   (1897). 
(1910).  9-  Kline   v.    Kansas    City,   etc.,   R. 

5.  Fuhry  r.  Chicago  City  Ry.  Co.,  Co.,  50  Iowa  656  (1879). 

239  111.  548,  88  N.  E.  221  (1909).  10.  Cook  t'.  State,  24  N.  J.  L.  843 

6.  City    of    Georgetown    v.    Groff       (1855). 
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life  insurance,^-'  or  what  would  be  his  expectancy  of  life.^^  For 
like  reasons,  the  particular  manner  and  the  method  by  which  an 
injury  was  inflicted  cannot  ordinarily  be  the  subject  of  expert 
testimony.-'^ 

§  2000.  (Medical  Inferences;  Bodily  Conditions);  Mechani- 
cal Estimates.  —  The  physician  is  not  necessarily  confined  to  draw- 
ing medical  inferences;  he  may  invade  the  domain  of  mechanics. 
To  put  the  matter  a  little  differently,  he  may,  under  certain 
circumstances,  apply  to  the  phenomena  observed  by  him  the  stand- 
ards of  mechanics  as  well  as  those  of  medicine.-'  He  will,  for 
example,  be  permitted  to  state  his  inference  as  to  whether  bruises 
on  a  hea  'ere  made  by  a  single  blow  ^  or  as  to  whether  a  wound 
could  have  been  self-inflicted.^  His  reasoning  in  respect  to  the 
manner  in  which  a  particular  injury  was  caused  *  has  been  re- 
ceived by  the  court,  although  not  without  a  difference  of  opinion.^ 
In  any  case,  it  must  be  af&rmatively  proved  that  the  witness  had 
satisfactory  opportunities  for  observation  and  the  mental  ability 
to  utilize  the  phenomena  in  the  creation  of  an  inference  helpful  to 
the  jury.® 

11.  Rawls  V.  Am.  L.  Ins.  Co.,  36  N.  Y.  345,  16  N.  E.  540  (1888).  But 
Barb.  (N.  Y.)  357  (1862).  see   State  v.   Bradley,   34   S.   C.    136, 

12.  Chicago,  etc.,  R.  Co.  v.  Long,  26  13  S.  E.  315   (1890)  ;   State  v.  Senn, 
Tex.    Civ.   App.    601,    65    S.    W.    882  32  S.  C.  392,  11  S.  E.  292   (1889). 
ngoi).  4.  Alabama.  —  Rash  v.   State,   61 

13.  Van  Norman  v.  Modern  Wood-  Ala.  89   (1878). 

men   of   America,    (Iowa,    1909)    121  California.   —   People    v.    Durrant, 

N.  W.  1080.  116  Cal.  179,  48  Pac.  75    (1897). 

§   2000-1.  Fort  V.    State,,  52   Ark.  Louisiana.  —  State  f.  Breaux,  104 

180,  11   S.  W.  959,  20  Am.  St.  Rep.  La.  540,  29  So.  222    (1901). 

163  (1889)  ;  Com.  «.  Splropoulos,  208  Maryland.    —   Davis    v.    State,    38 

Mass.  71,  94  N.  E.  451  (1911)  (wound  Md.   15    (1873)    (crowbar), 

self-inflicted.  Pennsylvania.    —    Com.    r.    Cross- 

2.  Com.    r.    Piper,    120    Mass.    185  mire,    156    Pa.    St.    304,    27    Atl.    40 
(1876);    People    v.   Rogers,    13   Abb.  (1893). 

Pr.  N.  S.   (N.  Y.)    370   (1901)  ;  Peo-  Texas.  —  Galveston,  etc.,  R.  Co.  v. 

pie  r.  Schmidt,  168  N.  Y.  568,  61  N.  Williams,  26  Tex.  Civ.  App.  153,  62 

E.  907    (1901).  S.  W.  808   (1901)    (injury  from  out- 

3.  State   r.   Lee,   65   Conn.   265,  30  side). 

Atl.    1110,  48   Am.   St.   Rep.   202,   27  5.  State    v.    Rainsbarger,    74    Iowa 

L.  R.  A.  498  (1894)  ;  State  v.  Knight,  196,  37  N.  W.   153    (1887). 

43  Me.  11   (1857);  Washburn  v.  Na-  6.  Taylor   v.    U.    S.,    7    App.    Cas. 

tional    Ace.    Soc,    10    N.    Y.    Suppl.  (D.  C.)   27   (1895). 

366    (1890);    People   P.   Wilson,   109 
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§  2001.  (Medical  Inferences;  Bodily  Conditions;  Mechani= 
cal  Estimates);  Direction.  —  Facts  as  to  direction  may  be  stated 
by  a  medical  observer.  The  course  of  a  bullet,  for  example,  be 
may  declare  to  the  jury^  as  well  as  its  size."  The  professional 
knowledge  of  the  witness  may  enable  him  to  state  the  probable 
cause  of  its  making  a  change  in  direction,^  deflecting  upon  entering 
the  body.*  The  quarter  from  which  a  blow  was  delivered  ^  or  a 
wound  administered  ^  is  a  legitimate  subject  for  a  skilled  medical 
witness.''  He  may  properly  state  an  inference  as  to  the  direction 
in  which  a  flow  of  blood  has  taken  place.* 

As  a  corollary  from  direction,  a  medical  witness  may  state  cer- 
tain facts  of  an  important  nature.  He  may,  for  example,  infer 
that  the  muzzle  of  a  gun  was,  at  the  moment  of  its  discharge,  held 
above  the  body  of  the  injured  person  ^  or  that  the  latter  at  that 


§  2001-1.  Hash  v.  State,  61  Ala. 
89  (1878);  Fort  v.  State,  52  Ark. 
180,  11  S.  W.  959,  20  Am.  St.  Eep. 
163  (1889);  People  r.  Phelan,  123 
Cal.  551,  56  Pac.  424    (1899). 

Cuts.  —  He  may  state  the  direction 
of  a  cut,  e.  g.,  that  it  ranged  baclc- 
wards  and  upwards.  Stovall  r.  State, 
(Tex.  Cr.  App.  1908)   108  S.  W.  699. 

Ordinary  inferences.  —  It  is  seen  at 
another  place  that  observers  other 
than  medical  men  may  state  the  di- 
rection followed  by  the  charge  in  case 
of  a  gunshot  wound.  §  1990.  Any 
person  deemed  by  the  court  qualified 
to  do  so,  trained  only  by  practical 
experience,  m£,y  state  an  inference 
upon  this  point  as  well  as  regarding 
the  point  of  entrance  and  exit  of  the 
bullet  itself.  Spence  r.  Territory, 
(Ariz.  1910)  108  Pac.  227  (hunters 
of  big  game). 

2.  People  V.  Wong  Chuey,  117  Cal. 
624,  49  Pac.  833   (1897). 

3.  People  V.  Yokum,  118  Cal.  437, 
50  Pac.  686    (1897). 

4.  So  of  the  range  of  shot  upon 
entering  the  head.  State  r.  Keene, 
100  X.  C.  509,  6  S.  E.  91    (1888). 

.4  competent  medical  observer  at 
an  autopsy  may  state  his  conclusion 
from  the  phenomena  observed  by  him 
including    those    which    indicate    di- 


rection that  the  same  blow  which 
caused  an  abrasion  of  the  skin,  caused 
a  rupiture  of  the  bladder.  Johnson 
V.  Com.,  Ill  Va.  877,  69  S.  E.  1104 
(1911). 

5.  Dakota.  —  Territory  v.  Egan,  3 
Dak.  119,  13  N.  W.  568  (1882). 

Georgia.  —  Perry  v.  State,  110  Ga. 
234,  36  S.  E.  781   (1899)    (behind). 

yew  York.  —  Johnson  r.  Steam 
Gauge,  etc.,  Co.,  146  X.  Y.  152,  40 
N.  E.  773  [affirming  72  Hun  535,  25 
N.  Y.  Suppl.  689]    (1893). 

Utah.  —  People  r.  Hopt,  4  Utah 
247,  9  Pac.  407   (1886). 

United  States.  —  Hopt  r.  Utah, 
120  U.  S.  430,  7  S.  Ct.  614,  30  L.  ed. 
708    (1886). 

G.  Fort  V.  State,  52  Ark.  ISO,  11 
S.  W.  959,  20  Am.  St.  Rep.  163 
(1889)  ;  State  r.  iterriman,  34  S.  C. 
16,  12  S.  E.  619,  35  S.  C.  607,  14  S. 
E.  394  (1890);  People  r.  Hopt,  4 
Utah  247,  9  Pac.  407   (1886). 

7.  On  the  contrary,  the  inference 
has  been  refused.  McKee  r.  State, 
82  Ala.  32,  2  So.  451    (1886). 

8.  Dinsmore  r.  St.ite.  61  Nebr.  418, 
85  N.  W.  445   (1901). 

9.  State  r.  Jlerrimant  34  S.  C.  16, 
12  S.  E.  619,  35  S.  C.  607,  14  S.  E. 
394    (1890). 
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time  had  kept  his  hand  over  the  place  of  the  ■wotrnd.^"  He  may 
state  his  reasons  for  believing  that  the  wounded  person  could  not 
have  been  in  a  stooping  position  at  the  time  of  receiving  his 
injury.^^ 

In  much  the  same  way,  he  may  give  his  opinion  as  to  the  exist- 
ence of  any  correspondences  ^^  which  he  observes.  Thus,  he  may 
state  that  the  cuts  in  the  hat  of  a  decedent  corresponded  with  those 
on  his  head.^^ 

§  2002.  (Medical  Inferences;  Bodily  Conditions;  Mechanic 

cat  Estimates) ;  Location The  location  of  any  person-  which  is 

rendered  important  by  the  evidence  may  be  given  in  the  inference 
of  a  skilled  medical  witness.  Thus,  of  an  assailant,  he  may 
declare  his  opinion  as  to  whether  the  latter,  at  the  time  of  deliver- 
ing his  assault,  was  standing  near  his  victim  ^  and,  if  so,  approxi- 
mately how  far  off.^  In  case  of  a  gunshot  wound,  he  may  an- 
nounce his  inference  as  to  the  distance  the  accused  was  from  the 
deceased  at  the  time  of  firing  a  fatal  shot.^  In  a  prosecution  for 
homicide,  a  skilled  witness  is  entitled  to  express  his  opinion  as  to 
the  place  where  the  bullet  which  produced  deceased's  death  entered 
his  head.* 

§  2003.  (Medical  Inferences;  Bodily  Conditions;  Mechanic 

cal  Estimates) ;  Nature  of  Force ■  Still  applying  the  standards 

of  mechanics,  the  physician  may  be  allowed  to  infer  from  his 
observations  facts  as  to  the  force  required  to  efFect  the  result. 
In  case  of  an  injury,  he  may  reason  as  to  the  amount  of  energy 
required  to  cause  it.-^  He  cannot,  however,  it  is  said,  be  asked  to 
give  his  inference  as  to  how  a  wound  was  actually  made.^    That 

10.  State  V.  Cross,  68  Iowa  180,  26  Qualifications  — Merely  being  a 
N.  W.  62   (1885).  physician  with  some  familiarity  with 

11.  Com.  I'.  Lenox,  3  Brewst.  (Pa.)  gunshot  wounds  is  not  necessarily 
249   (1867).  an  adequate  qualification.     People  v. 

12.  §§  1861  et  seq.  Lemperle,    94    Cal.    45,    29    Pac.    709 

13.  Com.  V.  Karamarkovic,  218  Pa.  (1892). 

405,  67  Atl.  650  (1907).  4.  Williams  v.   State,    (Ala.   1906) 

§  2002-1.  State  v.  Asbell,  57  Kan.  41  So.  992. 

398,  46  Pac.  770   (1896).  §    2003-1.  Fort   v.    State,    52   Ark. 

2.  People  V.  Hawes,  98  Cal.  648,  180,  11  S.  W.  959,  20  Am.  St.  Eep. 
33  Pac.  791   (1893).  163    (1889);   People  v.  Fish,   125  N. 

3.  The  Queen  v.  Preeper  et  al,  22  Y.  136,  26  N.  E.  319   (1891). 

Nova  Scotia  174   (1890).  2.  State   v.   Rainsbarger,   74   Iowa 

196,  37  N.  W.  153   (1887). 
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which  administration  receives  is  the  doctor's  professional,  not  his 
personal,  opinion.^ 

§  2004.  (Medical  Inferences;  Bodily  Conditions;  Mecltani' 

cal  Estimates);  Nature  of  Instrument An  observer  skilled  in 

medicine  may,  upon  examining  an  injury,  infer  the  nature  of  the 
instrument  by  which  it  was  inflicted.  He  may  state  whether  the 
force  applied  was  made  effective  by  means  of  a  blunt  ^  or  a 
cutting^  implement.*  Keeping  more  closely  within  medical 
lines,  he  may  declare  an  opinion  as  to  whether  the  instrument 
employed  was  a  deadly  one.*  In  general,  he  may  state  an  in- 
ference as  to  the  kind  of  weapon  which  produced  an  observed 
result.^ 

§  2005.  (Medical  Inferences;  Bodily  Conditions;  Mechani- 
cal Estimates);  Position.  —  The  location  of  an  injured  person  at 
the  time  when  the  wound  or  other  damage  was  inflicted  may  be 
of  vital  importance  in  a  case.  Especially  is  this  true  in  respect  to 
the  relative  positions  of  a  decedent  and  of  a  defendant  subsequently 
accused  of  killing  him,  as  these  existed  at  the  instant  of  the  injury. 

8.  Steagald  v.  State,  24  Tex.  App.  Kirk   v.    State,    (O.   A'pp.   1896)    37 

207,  5  S.  W.  853   (1887).  S.  W.  440. 

§    2004-1.  State    v.    Seymour,    94  A  surgeon  may  testify  that  a  knife 

Iowa    699,    63    N.    W.    661     (1895)  found   near   the  body   of   an   injured 

(club;     not    a    fall)  ;     Carthaus    •«.  man  would  be  capable  of  making  the 

State,    78   Wis.    560,   47   N.   W.   629  wounds    in    question.      Metropolitan 

(1891)    (club).  Life  Ins.   Co.  v.  Wagner,    (Tex.   Civ. 

Abortion.  —  Medical    experts     can  App.  1908)    109  S.  W.  1120. 

tell    the    kind    of    instrument    with  3.  Whether   the   greater  bodily  in 

which    an    abortion    was    committed.  jury  would  be  inflicted  by  a  large  or 

Commonwealth    v.    Sinclair,     (Mass.  small   instrument    is    not    a    proper 

1907)   80  N.  E.  799.  subject  for  the  inference  of  a  trained 

2.  Alabama.  —  Littleton    v.    State,  medical    observer.      People    v,    Ern- 

128  Ala.  31,  29  So.  390   (1900).  sting,   (Cal.  App.  1910)   112  Pac.  913. 

Imm.  —  State  v.  Porter,  34  Iowa  4.  Sebastian  v.  State,  41  Tex.   Cr. 

131  (1871);  State  v.  Morphy,  33  248,  250,  53  S.  W.  875  (1899)  citing 
Iowa  270,  11  Am.  Rep.  122    (1871).  Waite    v.    State,    13    Tex.    App.    169 

Moine.  —  State  v.   Knight.   43   M».  (1882). 

11    (1857).  5.  Fort   r.  State,   52  Ark.   180,   11 

Maryland,  —  Williams  v.  State,  64  S.    W.    959,    20    Am.    St.    Rep.  163 

Md.  384,  1  Atl.  887   (1885).  (1889);    State   v.    Breaux,    104  La. 

North  Ccworwo.  —  State  V.  Wilcox,  540,   29    So.   222    (1901).     See  also 

132  N.  C.  1120,  44  S.  E.  625   (1903).  Wilson    r.   People,   4   Park.   Cr.  (N. 
Texas   —    Sebastian    v.    State,    41  Y.)   619   (1859). 

Tex.  Cr.  248,  53  S.  W.  875   (1899); 
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A  claim,  for  example,  that  it  was  necessary  to  fire  a  fatal  shot  in 
reasonable  self-defense  may  be  demonstrated  to  be  sound  by  evi- 
dence that  the  deceased  was  in  a  position  of  commanding  advantage 
in  case  of  one  prepared  to  do  serious  bodily  harm,  while  its  falsity 
may  be  made  equally  clear  by  showing  that  the  injured  man  was 
lying  on  the  ground  or  running  away  at  the  time  he  was  killed. 
This  close  connection  with  the  precise  proposition  to  be  passed 
upon  by  the  jury  ^  has  led  certain  court's  to  feel  that  the  sounder 
administrative  course  was  to  refuse  to  receive  skilled  inferences 
on  the  subject,^  especially  where  the  situation  presented  is  such 
that  the  jury  may  be  assumed  to  be  able  to  reach  a  rational  con- 
clusion as  to  it.*  For  still  stronger  reasons,  the  non-professional 
witness  will  not  be  permitted  to  give  his  inference  on  the  subject.* 
Under  certain  circumstances,  the  medical  conclusion  will  be  re- 


§  2005-1.  Brown  v.  State,  55  Ark. 
593,  18  S.  W.  1051  (1892);  Dillard 
V.  State,  58  Miss.  368  (1880);  Per- 
kins V.  State,  5  Ohio  Cir.  Ct.  597,  3 
Ohio  Cir.  Dec.  292  (1891);  Williams 
V.  State,  30  Tex.  App.  429,  17  S.  W. 
1071    (1891). 

2.  Alabama.  —  Dumas  v.  State,  49 
So.  224   (1909). 

Arkansas.  —  Brown  v.  State,  55 
Ark.  593,  18  S.  W.  1051    (1892). 

California.  —  Peaple  V.  Farley, 
124  Cal.  594,  57  Pac.  571  (1899)  ; 
People  V.  Milner,  122  Cal.  171,  54 
Pac.  833  (1898);  People  ('.  Hill,  116 
Cal.  562,  48  Pac.  711  (1897)  ;  People 
V.  Smith,  93  Cal.  445,  29  Pac.  64, 
(1892). 

Indian  Territory.  —  Wilson  v.  U. 
S.,  82  S.  W.  924   (1904). 

lotca.  —  State  v.  Rainsbarger,  74 
Iowa  196,  37  N.  W.  153   (1888). 

Louisiana.  —  State  v.  Fontenot,  50 
La.  Ann.  537,  23  So.  634,  69  Am.  St. 
Rep.  455    (1898). 

Maryland.  —  Davis  v.  State,  38 
Md.  15   (1873). 

Mississippi.  —  Foster  v.  State,  70 
Miss.  755,  12  So.  822  (1893);  Dil- 
lard V.  State,  58  Miss.  368   (1880). 

New  York.  —  Johnson  v.  Steam- 
Gau^e,  etc.,  Co.,  146  N.  Y.  152.  40 
N.  E.  773    (1895);  Kennedy  v.  Peo- 


ple, 39  N.  Y.  245,  6  Transcr.  App.  19, 
5  Abb.  Pr.  N.  S.  147   (1868). 

North  Carolina.  —  State  u.  Jones, 
68  N.  C.  443   (1873). 

Ohio.  —  Perkins  v.  State,  5  Ohio 
Cir.  Ct.  597,  3  Ohio  Cir.  Dec.  292 
(1891). 

Texas.  —  Roquemore  v.  Staite,  (Cr. 
App.  1910)  129  S.  W.  1120;  Blain  v. 
State,  33  Tex.  Cr.  236,  26  S.  W.  63 
(1894)  ;  Champ  v.  State,  32  Tex.  Cr. 
87,  22  S.  W.  678  (1893);  Williams 
V.  State,  30  Tex.  App.  429,  17  S.  W. 
1071  (1891);  Steagald  v.  State,  24 
Tex.  App.  207,  5  S.  W.  853  (1887); 
Hunt  V.  State,  9  Tex.  App.  166 
(1880)  ;  Cooper  v.  State,  23  Tex.  331 
(1859). 

See  also  Thompson  v.  State,  ,30 
Tex.  App.  325,  17  S.  W.  448   (1891). 

Kentucky  requires  that  a  medical 
witness,  before  stating  his  inference 
as  to  whether  a  shot  or  blow  came 
from  in  front  of  or  from  behind  the 
injured  person,  shouM  give  a  minute 
deseription  of  the  character  of  the 
wounds  themselves.  Parrott  v.  Com., 
47  S.  W.  452,  20  Ky.  L.  Rep.  761 
(1898). 

3.  Peonle  v.  Farley,  124  Cal.  594, 
57  Pac.  571   (1899). 

4.  McKee  v.  State,  82  Ala.  32,  2 
So.  451    (1887);   State  v.  Thompson, 
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eeived.^  The  opposite  party  may  always  call  for  it  upon  cross- 
examination.^  In  general,  it  may  be  said  that  the  position  of  an 
injured  person  either  absolute ''  or  as  related  to  that  of  another 
at  the  time  of  receiving  a  hurt,  may  be  established  by  the  inference 
of  a  medical  observer. 


§  2006.  (Medical  Inferences);  Mental  Conditions.  —  The  in- 
ference of  a  medical  practitioner  is  frequently  and  favorably 
invoked  with  regard  to  questions  relating  to  mental  condition.* 
The  general  depth  of  mind  which  an  observed  person  possesses  is 
a  matter  about  which  the  attending  physician  need  not  concern 
himself.^     If,  however,  he  has  noticed  the  quality  of  mind,^  or 


153  X.  C.  618,  69  S.  E.  254  (1910) 
(both  standing)  ;  Price  i'.  U.  S.  (Okl. 
Cr.  App.  1909)  101  Pac.  1036;  Cava- 
ness  V.  State,  (Tex.  Cr.  App.  1903) 
74  S.  W.  908;  Cooper  v.  State,  23 
Tex.  331    (1859). 

5.  State  V.  Buralli,  (Nev.  1903)  71 
Pac.  532. 

6.  State  B.  Sullivan,  43  S.  C.  205, 
21  S.  E.  4   (1895). 

7.  Jliera  v.  Territory,  (N.  M. 
1905)  81  Pac.  586  (sitting  down 
when  shot  was  fired;  wound  not  self- 
inflicted  ) . 

"  One  of  the  surgeons  was  per- 
mitted to  testify  thait,  judging  from 
the  relative  position  and  the  condi- 
tion of  the  broken  bones,  in  his  opin- 
ion the  foot  of  plaintiff's  broken  leg 
struck  upon  a  sloping  object,  that 
the  heel  of  the  foot  struck  the 
object  before  the  ball  of  the  foot 
struck,  and  that  his  body  was  in  an 
upright  position  when  he  fell."  John- 
son r.  Steam  Gauge,  etc.,  Co.,  72 
Hun  (N.  Y.)  535,  540,  25  N.  Y. 
Suppl.  689  (1893).  In  this  case 
Lewis,  J.,  said:  "The  witness  being 
a  surgeon,  presumably  had  a  knowl- 
edge of  the  anatomy  of  the  human 
body,  the  strength  and  position  of 
the  bones  of  the  leg,  not  common  to 
laymen,  and  haying  had  the  advan- 
tage of  a  personal  examination  of  the 


person's  leg  after  the  injury,  he  was 
properly  allowed  to  give  his  opinion 
as  an  expert." 

§  2006-1.  Alabama.  —  In  re  Car- 
michael,  36  Ala.  514  (1860);  Mc- 
Allister r.  State,  17  Ala.  434,  52  Am. 
Dec.  180    (1850). 

Illinois.  —  Chicago  Union  Traction 
Co.  V.  Scanlon,  136  111.  App.  212 
(1907)  (injured  child  developed 
mentally  according  to  her  years)  ; 
Toledo,  etc.,  E.  Co.  r.  Baddeley,  54 
111.  19,  5  Am.  Rep.  71  (1870)  (im- 
paired ) . 

lfa>ssacWi*se«s.i — Burns  r.  Brier, 
204  Mass.  195,  90  X.  E.  399  (1910) 
(fear  of  hydrophobia). 

Michigan. — Haines  r.  Lake  Shore, 
etc.,  R.  Co.,  129  Mich.  475,  89  N.  W. 
349    (1902). 

Neic  Mexico. — Territory  r.  Pierce, 
113  Pac.  591    (1911). 

Washincrton.  —  Pencil  r.  Home  Ins. 
Co.,  3  Wash.  485,  28  Pac.  1031 
(1892). 

An  attending  physician  may  testify 
as  to  the  probable  ultimate  effect  of 
nn  injury  upon  a  woman's  mind. 
United  Eys.  &  Electric  Co.  r.  Corbin, 
109  Md.  442,  72  Atl.  606   (1909). 

2.  Tn  re  Carmichael,  36  Ala.  514 
(1860). 

S.  Trp1ni,a  r.  Wbite,  102  Me.  233, 
66  Atl.  477   (1906). 


2683  Limits  of  Ceoss-examination.  §  2007 

mental  capacity  to  do  certain  acts*  he  may  state  his  inference 
regarding  it. 

§  2007.  (Medical    Inferences);    Insanity Among    mental 

conditions,  it  is  inevitable  that  none  should  be  so  frequently  in- 
volved in  litigation  as  that  of  insanity.  In  addition  to  the 
inferences  properly  supplied  from  observation  by  the  ordinary 
witness,  virhich  has  been  more  fully  set  forth  elsewhere,^  and 
largely  upon  the  basis  of  these,  judicial  administration  employs 
the  reasoning  of  skilled  witnesses. 

Probative  force.  —  The  probative  force  of  the  inference  of  a 
skilled  medical  observer  as  to  insanity  raises  a  question  for  the 
jury."  A  witness  skilled  in  this  matter  who  has  examined  a  per- 
son may  declare  his  opinion  without  first  stating  his  observed  data. 
The  party  offering  the  skilled  witness,  for  the  purpose  of  showing 
the  evidentiary  value  of  the  opinion,  may,  however,  require  him 
to  specify  in  detail  the  observations  on  which  it  is  based.  The 
opposite  party  may  also,  on  cross-examination,  to  affect  the 
strength  of  the  inference,  call  for  the  detailed  phenomena  and 
probe  into  the  underlying  facts  upon  the  basis  of  which  the  witness 
if  testifying.^  A  physician  need  not  be  an  alienist,  in  the  sense 
that  he  is  a  specialist  in  that  line,  to  qualify  him  to  testify  as  to 
mental  conditions.* 

Testing  weight.  —  The  range  of  testing  as  to  the  probative 
weight  of  the  medical  inference  as  to  insanity  which  is  permitted 
upon  cross-examination,  varies  with  the  particular  jurisdiction. 
In  effect,  the  regulation  of  the  scope  of  cross-examination  is  a 
question  of  practice.  Here,  as  in  other  connections  in  certain 
states,^  the  opposing  counsel  is  limited  to  explaining,  supplement- 
ing or  otherwise  testing  the  facts  elicited  upon  direct  examination.^ 
It  follows  that  it  is  not  permissible  to  cross-examine  as  to  facts 
within  the  distinctive  province  of  the  jury,  e.  g.,  mental  capacity 

4.  /n  re  Hoyle's  Will,  (Mich.  1910)  4.  United   Rys.   &   Electric    Co.   v. 

127   N.   W.    284,   17   Detroit  Leg.   N.  Corbin,    109    Md.    442,    72    Atl.    606 

576;     Territory    v.    Pierce,     (N.    M.  (1909). 

1911)    113  Pac.  591   (intent  to  rape).  5.  Best    on     Ev.     ( Chamberlayne's 

§  2007-1.  §  1908.  3rd  Amer.  ed.  pp.  602,  604). 

2.  People  V.  Farmer,  194  N.  Y.  G.  Conklin  v.  Dougherty,  (Ind. 
251,  87  N.  E.  457    (1909).  App.  1909)   89  N.  B.  893. 

3.  People  V.  Eater,  199  N.  Y.  256, 
92  N.  E.  674   (1910). 
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to  transact  business,"  unless  such  an  intrusion  upon  the  province 
of  the  jury  was  permitted  upon  the  original  examination. 

Among  trained  observers,  perhaps  the  most  prominent  and  valu- 
able is  the  attending  physician. 

§  2008.  (Medical  Inferences;  Insanity);  (1)  Attending  Phy- 
sicians. —  The  intensely  personal  and  specific  nature  of  the  obser- 
vation -which  an  attending  physician  applies  to  the  mental  con- 
dition of  his  patient  gives  his  inference  a  high  potential  value. 
An  ordinary  observer  may  have  no  special  reason  for  giving  par- 
ticular attention  to  the  indicia  of  mental  unsoundness  displayed 
by  a  person  v^hom  he  casually  meets  and  in  whom  he  has  but  a 
slight  personal  interest.  To  offset  the  wider  knowledge  and  more 
highly  specialized  reasoning  of  the  alienist  who  has  not  seen  the 
person  in  question,  is  often  to  be  found  the  affirmative  considera- 
tion of  a  highly  partisan  bias.  The  attending  physician,  acting 
for  purposes  of  treatment  and  not  of  litigation,  has  a  most  direct 
interest  to  get  at  the  exact  truth  and  has  usually  but  little  object 
to  misstate  it.  An  additional  reason  for  crediting  the  testimony  of 
such  a  witness  is  that  he  will  usually  be  required  to  give  a  pre- 
liminary detail  of  the  phenomena  obser^'ed  by  him  so  far  as  he 
finds  these  capable  of  individual  statement.^  From  the  latter, 
and  the  manner  of  their  statement,  the  relative  importance  which 
he  attaches  to  individual  details,  the  cogency  and  lucidity  of  the 
specimens  of  subordinate  reasoning  which  incidentally  appear, 
will  usually  give  the  court  and  jury  a  fairly  satisfactory  test  of 
the  facilities  for  observation  enjoyed  by  the  witness  and  of  the 
extent  to  which  he  has  improved  them. 

The  result  is,  that  the  attending  physician  is  frequently  called 
upon  to  state  his  inference  as  to  insanity  -  or  other  pathological 
mental  conditions,  where  knowledge  on  these  points  may  fairly  be 
assumed  to  be  part  of  an  ordinary  medical  experience  or  where 
the  average  member  of  the  community,  in  the  exercise  of  reason- 
able diligence,  would  be  apt  to  consult  tbe  physician  for  himself 

7.  Healea  r.  Keenan,  244  111.  App.  (Del.)   418   (1858);  Jones  r.  Collins, 

484,  91  X.  E.  646  (1910).  94  Md.  403,  51  Atl.  398   (1902). 

§    2008-1.  Hastings     i:    Rider,    99  2.  Davis     r.     State,     35     Ind.     497 

Mass.  622   (1868)  ;  Clark  r.  State,  12  ilSTl);  Phelps  r.  Cora.,    (Ky.  1895) 

Ohio  483,  40  Am.  Dec.  481    (1843).  32  S.  W.  470;  Hastings  f.  Rider,  99 

Contrary    practice    has    been    em-  Mass.  624   (1868). 
ployed.     Lodge    v.    Lodge,    2    Houst. 
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or  family.  A  specialist  is  not  needed  for  the  purpose.'  Cases, 
however,  necessarily  may  arise  in  which  special  skill  and  research 
seem  to  be  essential.* 

§  2009.  (Medical  Inferences;  Insanity;  [1]  Attending  Phy- 
sicians) ;  When  admitted 'Ko  question  will  arise  as  to  the  ad- 
missibility of  his  inferences  from  observation  in  jurisdictions 
which  received  the  evidence  of  the  ordinary  observer  upon  the 
subject  of  insanity.^  In  these  courts,  the  conclusion  of  the  witness 
skilled  in  medicine  who  has  attended  the  person  in  question,  as 
to  the  insanity  of  his  patient,  is  admitted  as  a  matter  of  course.^ 


§  2010.  (Medical  Inferences;  Insanity;  [1]  Attending  Phy= 
sicians) ;  An  excepted  Class  of  Observers.  —  Even  in  jurisdictions 
which  continue  to  reject  the  evidence  of  an  ordinary  observer  as  to 
insanity,^  the  reasoning  of  an  attending  physician  on  the  same 
subject  stands  in  a  more  favored  administrative  position.     Prae- 


3.  Estate  of  Toomes,  54  Cal.  515 
(1880);  Abbott  u.  Com.,  (Ky.  1900) 
55  S.  W.  196. 

4.  Reed  v.  State,  62  Miss.  409 
(1884). 

Hypothetical  questions. —  The  aver- 
age physician  who  is  able  to  reoog- 
nize  the  symptoms  of  a  malady  when 
he  sees  them  may  not  be  able  to  re- 
spond to  hypothetical  questions.  Com. 
V.  Rich,  14  Gray  336  (1859);  Baxter 
V.  Abbott,  7  Gray  78   (1859). 

§  2009-1.  §  1908. 

2.  California.  —  Wheelock  v.  God- 
frey, 100  Cal.  578,  35  Pac.  317  (1893). 

Georgia.  —  Taylor  v.  State,  83 
Ga.  647,  10  S.  E.  442  (1889)  ;  Potts 
V.  House,  6  Ga.  324,  50  Am.  Dec.  329 
(1849). 

Indiana.  —  Coryell  v.  Stone,  62  Ind. 
307   (1878). 

Iowa.  —  State  v.  Bennett,  121  N. 
W.  1021  (1909)  (not  intoxicated); 
State  V.  Felter,  25  Iowa  67   (1868). 

Kentucky.  —  Phelps  v.  Com.,  32  S. 
W.  470,  17  Ky.  L.  Rep.  706  (1895). 

Louisiana.  —  Chandler  v.  Barrett, 
21  La.  Ann.  58,  99  Am.  Dec.  701 
(1869). 


Maine.  —  Ireland  v.  White,  102 
Me.  233,  66  Atl.  477  (1906). 

Maryland.  —  Jones  r.  Collins,  94 
Md.  403,  51  Atl.  398  (1902). 

See  also  Grill  v.  O'Dell,  (Md.  1910) 
77  Atl.  984. 

Missomri.  —  State  v.  Meyers,  99 
Mo.  107,  12  S.  W.  516  (1889). 

Xorth  Carolina.  —  Flynt  v.  Boden- 
hamer,  80  N.-  C.  205   (1879). 

Oregon.  —  State  v.  Roselair,  109 
Pac.  865  (1910). 

Pennsylvania.  —  Com.  v.  Buccieri, 
153  Pa.  St.  535,  28  Atl.  228  (1893)  ; 
Pidcock  V.  Potter,  68  Pa.  St.  342,  8 
Am.  Rep.  181    (1871). 

Texas.  —  Lindsey  v.  White,  (Civ. 
App.  1901)  61  S.  W.  438;  Pigg  v. 
State,  43  Tex.  108  (1875). 

Vermont.  —  Hathaway  v.  National 
L.  Ins.  Co.,  48  Vt.  335  (1875)  ;  Fair- 
child  V.  Bascomb,  35  Vt.  398  (1862). 

Virginia.  —  Fishburne  v.  Ferguson, 
84  Va.  87,  4  S.  E.  575  (1887). 

West  Virginia.  —  Nicholas  v. 
Kershner,  20  W.  Va.  251  (1882) 
(great  weight) . 

§  2010-1.  §  1903. 
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tically,  experienced  medical  observers  constitute,  in  this  connec- 
tion, an  excepted  class.  True,  such  a  witness  is  not  allowed  in 
certain  states,  e.  g.,  in  Massachusetts,  to  testify  as  an  "  expert " 
on  the  subject,^  although  the  reasoning  of  the  court  seems  some- 
what inconsistent  with  the  result  at  which  it  arrives.  The  evi- 
dence, however,  of  a  skilled  observer  as  to  his  inference  will  be 
received,^  equally  with,  that  of  the  expert,*  provided  the  mental 
malady  is  one  with  which  medical  men  of  the  class  to  which  the 
witness  belongs  can  reasonably  be  assumed  to  be  familiar.  As  is 
observed  by  the  court,  the  most  constantly  recurring  type  of  in- 
sanity presented  is  that  of  old  age,  senile  imbecility,  as  to  which 
an  attending  doctor  is  as  competent  to  form  a  correct  opinion  as 
would  be  the  most  eminent  alienist.^  On  the  other  hand,  should 
the  form  of  psychological  unsoundness  which  is  indicated  be  one 
of  an  elusive  and  unfamiliar  type,  a  highly  trained  alienist  is  alone 
regarded  as  sufficiently  equipped  with  knowledge  and  mental  capa- 
city for  technical  reasoning  to  make  his  inference  helpful  to  the 
jury.^  In  IS'ew  York,  the  inference  of  the  witness,  may  be  ad- 
mitted, opportunities  for  observation  other  than  those  involved 
in  acting  as  physician  in  charge  of  the  case  serving  also  as  a 

2.  Com.  V.  Rich,  14  Gray  (Mass.)  that  which  in  the  nature  of  things, 
335  (1859).  See  also  De  Witt  v.  must  be  of  far  less  worth.  Upon  a 
Early,  17  N.  Y.  340  (1858).  subject    of    such    intrinsic    difficulty, 

3.  Com.  r.  Woelfel,  (Ky.  1905)  28  the  jury  should  have  the  aid  and  as- 
Ky.  Law  Rep.  16,  88  S.  W.  1061  sistance  of  both."     Baxter  v.  Abbott, 

"To  put  upon  the  stand  a  skilful  7  Gray  71,  80  (1856). 

physician   (and  such  a  one  has  never  4.  He  need  not  furnish  evidence  of 

understood  the  bodies  of  his  patients  special   skill    and   experience.     Hast- 

unless  he  has  known  also  something  ings  t.  Rider,   99  Mass.  622    (1868). 

of  their  minds,  and  the  action  of  one  5.  Baxter  r.  Abbott,  7  Gray  (Mass.) 

upon  the  other)   to  get  from  the  his-  71   (1856). 

tory  of  his  patient,  the  state  of  his  6.  McCurry  v.  Hooper,  12  Ala.  823, 

bodily  health,   his  conversation,  con-  46    Am.    Dec.    280    (1848);    Hall    r. 

duct,   traits  of  character  in  sickness  Perry,  87   Me.   569,   33   Atl.   160,   47 

and  in   health,   and  then   to  exclude  Am.  St.  Rep.  352   (1895)  ;  Fayette  v. 

the  opinion  which,   as  the  result  of  Chesterville,  77  Me.  28,  52  Am.  Rep. 

all,   his   mind  has  almost   insensibly  741     (1885);    May    v.    Bradlee,    127 

and  necessarily  formed ;  and  yet,  upon  Mass.  414    (1879);   Com.  v.  Rich,  14 

this  imperfect  history  of  his  patient.  Gray  (Mass.)   335   (1859)  ;  Baxter  v. 

to  ask  a  perfect  stranger  to  that  pa-  Abbott,  7   Gray    (Mass.)    71    (1856)  ; 

tient  to   give   his  opinion  of  mental  Hathorn  r.  King,  8  Mass.  371.  5  Am. 

condition,  because  he  has  made  mental  Dec.   106    (1811);   People  v.  Youngs, 

disease  a  special  study  would  be  to  151  N.  Y.  210,  45  N.  E.  460  (1896). 
reject  the  most  valuable  evidence,  for 
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qualification.''     The  evidence  of  an  attending  physician  is  com- 
petent, although  he  is  not  the  regular  family  doctor.^ 

Qualifications.  —  Judicial  administration  is  not  satisfied  to 
receive  the  reasoning,  though  based  upon  observation,  of  an  attend- 
ing physician  on  the  subject  of  insanity  unless  it  be  first  shown, 
to  the  satisfaction  of  the  judge,  that  it  would  be  relevant.®  In 
other  words,  it  must  be  made  to  appear  that  the  witness  has  had 
adequate  opportunities  for  olteervation  ^^  at  a  fairly  recent  time  ^^ 
and  that  he  has  been  suffitiently  trained  by  reading  or  experience 
to  make  his  inference  from  what  he  has  seen  reasonably  helpful 
to  the  jury. 

§  2011.  (Medical  Inferences;  Insanity;  [1]  Attending  Phy- 
sicians) ;  Not  an  "  Expert."  —  Adopting  the  classification  which 
has  seemed  preferable,  an  attending  physician,  or  indeed  any  other 
medical  man  testifying  from  his  observation,  is  not  properly  to  be 
considered  an  expert.  Only  to  one  who  responds  to  a  hypothetical 
question  assuming  the  truth  of  facts  observed  by  others  is  the 
desig-nation  "  expert "  to  be  applied.  This  important  but  much 
overlooked  di^inction  has  been  excellently  well  set  forth  by  the 
supreme  court  of  Connecticut.  Speaking  of  a  witness  named  JSTash 
who,  not  being  even  a  physician,  had  testified  as  to  his  inference 
regarding  the  insanity  of  a  testatrix,  the  court  says :    "  It  is  very 

7.  People  V.  Lake,  12  N.  Y.  358  An  alienist  cannot  be  given  the 
(1855).  forensic   standing  of   a  physician   in 

8.  Fayette  v.  Chcsterville,  77  Me.  charge  by  the  simple  expedient  of 
33,  52  Am.  Eep.  741  (1885);  Hast-  having  the  former  see  the  patient. 
ings  V.  Rider,  99  Mass.  622   (1868).  Fayette  v.  Chcsterville,  77  Me.  33,  52 

9.  Preliminary  statement.  —  It  has  Am.  Rep.  741  (1885). 

not   been    required   that   the   witness  "  He    stood    in    a    position    to    be 

should   give   a   preliminary  detail   of  tempted  to  participate  in  the  preju- 

the  individual  phenomena  observed  by  dices  oT  the  party  calling  him  as  a 

him.      People  v.   Youngs,    151   N.   Y.  vi^itness."     Fayette  v.  Chesterville,  77 

210,  45  N.  E.  460  (1896).     The  more  Me.  28,  33,  52  Am.  Rep.  741    (1885). 

customary  practice  has,  however,  been  On  the  other  hand,  observation  over 

extended   to   cover   witnesses   of  this  an  extended  period  will  not  be  deemed 

particular    class.      Scott   v.   Hay,    90  essential.    Hastings  v.  Rider,  99  Mass. 

Minn.  304,  97  N.  W.  106  (1903).  622   (1868). 

10.  Fayette  v.  Chesterville,  77  Me.  11.  Fayette  v.  Chesterville,  77  Me. 
28,  52  Am.  Rep.  741    (1885).  28,  52  Am.  Rep.  741   (1885)  ;  Russell 

A  solitary  opportunity  will  not,  as      v.  State,  53  Miss.  367    (1876)  ;  In  re 
a  rule,  be  regarded  as  sufficient.    Fay-      Arnold,  14  Hun   (N.  Y.)    525(1878). 
ette  V.  Chesterville,  77  Me.  28,  52  Am. 
Eep.  741   (1885). 
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true  that  Mr.  Nash  had  expressed  an  opinion  as  to  the  sanity  of 
the  testatrix,  but  as  the  opinion  of  a  non-expert  it  was  not,  as  a 
mere  opinion,  admissible  or  important.  We  never  allow  the  mere 
opinion  of  a  A^atness  to  go  to  the  jury  if  objected  to,  unless  the 
witness  is  an  expert  and  testifies  as  sueh,  where  the  jury  from 
want  of  experience  or  observation  are  unable  to  draw  proper  in- 
ferences from  facts  proved.  But  where  a  witness  speaks  from  hia 
personal  knowledge,  and,  after  stating  the  facts,  adds  his  opinion 
upon  them,  or,  in  a  certain  class  of  cases,  gives  his  opinion  without 
detailing  the  facts  on  which  it  is  founded,  his  testimony  is  re- 
ceived as  founded  not  on  his  judgment,  but  on  his  knowledge. 
As  for  instance,  the  case  of  personal  identity ;  where  the  witness 
may  say  that  he  knows  the  man,  and  that  the  person  whom  he 
saw  was  that  man,  and  he  is  not  obliged,  unless  requested,  to  state 
his  height,  size,  age,  complexion,  gait,  voice  and  dress.  So  a 
witness  may  state  that  a  certain  road  is  or  is  not  in  repair,  or  that 
a  certain  bridge  is  sound  and  safe  or  otherwise,  or  that  a  farm  or 
house  is  worth  so  much,  without  going  into  the  particular  facts  on 
which  he  founds  his  opinion,  these  facts  being  known  to  him  per- 
sonally. He  only  states  in  such  cases  the  result  of  his  own  observa- 
tion and  knowledge.  Wherever  the  particulars  are  quite  numerous 
a  witness  is  allowed  to  testify  what  he  knows  as  the  result  of  his 
observation  of  facts,  and  thus  to  testify  to  the  general  fact,  rather 
than  to  recite  every  circumstance  that  conduces  to  that  knowledge. 
This  is  a  rule  of  convenience  which  must  be  applied  on  trials, 
unless  they  are  to  be  indefinitely  protracted  by  a  useless  minute- 
ness of  enquiry.  This  rule  has  been  very  generally,  in  this 
country,  applied  to  the  case  of  insanity."  ^ 

§  2012.  (Medical  Inferences;  Insanity;  [1]  Attending  Pliy- 

sicians) ;  Standard  applied.  —  The  attending  physician  must  con- 
fine himself  to  medical  inferences.  He  is  not  warranted  in  judg- 
ing of  the  mental  condition  by  legal  standards.  Such  a  mental 
result  will  amount  to  a  conclusion  of  law  ^  and  be  subject  to  the 
administrative  objections  attaching  to  the  reception  of  that  fonn 
of  reasoning.  Thus,  he  will  not  be  allowed  to  say  that  a  person 
who  purports  to  have  executed  a  will  was  legally  devoid  of  testa- 
mentary capacity  by  reason  of  mental  imbecility  or  aberration.^ 

§     2011-1.  Dunham's    Appeal,     27  2.  Alabama.  —  WaAkei   v.    Walker, 

Conn.  192,  197   (1858).  34  Ala.  469  (1859). 

§  2012-1.  §§  2325  et  seq.  Maine,  —  Hall  v.  Perry,  87  Me.  569, 
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Should  the  inference  upon  this  point  be  a  necessary  one,  i.  e.,  be 
automatic  or  intuitive  rather  than  reasoned,  even  this  expression 
of  opinion  may  be  received.^  The  attending  physician  who  has 
actually  been  present  at  the  execution  of  a  will  may  properly 
testify  that  the  language  and  conduct  of  the  person  in  question 
failed  to  indicate  the  operation  of  any  delusion  at  that  particular 
time.*  The  family  doctor  is  not  so  clearly  stating  the  application 
of  a  legal  standard  when  he  declares  that  his  patient  was  not 
capable  of  taking  care  of  himself  or  of  his  business  matters,  as 
that  his  inference  must  be  rejected  as  a  conclusion  of  law.^  The 
evidence  of  the  witness,  however,  has  been  deemed  antagonistic 
to  the  principle  under  consideration.^ 

Province  of  the  jury.  —  The  court  will  be  alert  to  protect  not 
only  its  own  function  but  the  province  of  the  jury  from  intrusion 
by  the  inferences  of  witnesses.    JSTo  observer,  skilled  or  ordinary,'^ 


33  Atl.  160,  47  Am.  St.  Rep.  352 
(1895). 

Massachusetts.  —  May  v.  Bradlee, 
127  Mass.  414  (1879). 

Michigan.  —  White  v.  Bailey,  10 
Mich.  155    (1862). 

Tennessee.  —  Gibson  v.  Gibson,  9 
Ycrg.  329   (1836). 

3.  Hastings  v.  Rider,  99  Mass.  622 
(1868)  ;  Stackhouse  v.  Horton,  15  N. 
J.  Eq.  202   (1854). 

Whether  a  testator  had  "  sufficient 
mental  power  to  comprehend  matters 
of  business,  such  as  his  relation  to 
property  and  the  proper  mode  of  dis- 
posing of  the  same  by  will  "  is  a  ques- 
tion which  has  been  held  to  have 
been  properly  asked  an  attending 
physfbian. 

Whether  a  person  alleged  to  be  im- 
becile had  smfBcient  mental  capacity 
to  understand  his  duties  toward  his 
wife  has  also  been  received.  St. 
George  v.  Biddeford,  76  Me.  593 
(1885);  Hastings  v.  Rider,  99  Mass. 
622    (1868). 

4.  Coryell  v.  Stone,  62  Ind.  307 
(1878). 

5.  In  a  will  contest,  testimony  by 
a  physician  that  testatrix,  when  she 
executed  the  will,  was  not  capable  of 
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comprehending  the  value  of  her  prop- 
erty and  her  obligations  to  her  rela- 
tives was  not  objectionable  as  stating 
a  conclusion  as  to  a  matter  directly 
in  issue.  In  re  Overpeck's  Will, 
(Iowa,  1909)    120  N.  W.  1044. 

6.  Huyck  V.  Rennie,  (Cal.  1907)  90 
Pae.  929  (able  to  handle  business 
affairs)  ;  Langenbeck  v.  Louis,  140 
Cal.  406,  73  Pae.  1086  (1903)  (ex- 
ecuting a  valid  deed)  ;  Conway  v. 
Murphy,  (Iowa,  1907)  112  N.  W. 
764;  In  re  Rush,  53  N.  Y.  Suppl.  581 
(1898)  ;  Williams  v.  Livingston, 
(Tex.  Civ.  App.  1908)   113  S.  W.  786. 

It  has  been  held  that  such  a  wit- 
ness should  be  asked,  for  example,  to 
state  the  mental  condition  of  a 
grantor  and  not  as  to  whether  he  was 
competent  to  make  a  transfer.  Nobles 
V.  Button,  (Cal.  App.  1908)  93  Pae. 
289. 

Capacity  to  transact  business  is 
said  to  be  a  matter  of  law.  Williams 
V.  Livingston,  (Tex.  Civ.  App.  1908) 
113  S.  W.  786. 

7.  A  witness  who  has  known  an  ac- 
cused person  for  some  time  will  not 
be  allowed  to  testify  from  what  he 
has  observed  of  him  that  he  does  not 
believe   he    has   mental    strength    to 
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will  be  permitted  to  pass  upon  the  existence  of  a  mental  state 
which  is  one  of  the  facts  in  issue,  unless  and  until  a  commensurate 
necessity  for  so  doing  is  shown  to  exist.  Obviously,  no  such 
justification  arises  where  all  the  constituting  facts  can  be  fully 
placed  before  the  jury.  A  lawyer  is  not  allowed  to  apply  the 
standard  of  testamentary  capacity.* 

§  2013.  (Medical  Inferences;  Insanity);    (2)    Other  trained 

Observers An  attending  physician  is  by  no  means   the   only 

skilled  observer  who  is  permitted  to  state  an  inference  as  to  in- 
sanity. An  alienist  who  has  had  no  previous  opportunities  for 
observation  of  the  person  in  question  may  examine  him  as  to  his 
sanity  and  his  inference  will  be  received  even  where  he  has  merely 
watched  in  the  courtroom  while  the  subject  of  his  examination  was 
testifying.  He  should  be  required,  so  far  as  an  element  of  observa- 
tion is  included  in  his  inference,  to  state  the  constituting  pheno- 
mena upon  which  he  bases  it.-^ 

§  2014.  (Medical  Inferences;  Insanity;   [2]    Other  trained 

Observers) ;  Nurses  and  other  practical  Assistants As  has  been 

elsewhere  observed,  the  training  of  a  skilled  witness  may  be  of  a 
most  practical  kind.  Thus,  in  the  present  connection,  a  trained 
nurse  will  be  permitted  to  state  an  inference  as  to  the  insanity  of 
a  patient  who  has  come  under  observation.^  Whether  any  specific 
occurrences  have  caused  the  particular  condition  and,  if  so,  what 
the  latter  are,  he  cannot  testify.^ 

§  2015.  (Medical    Inferences);    Non-teclmical    Inferences. — 

An  inference  which  an  ordinary  observer  may  properly  draw 
from  his  observation  may  be  made  equally  well  by  a  skilled 
witness,  usually  with  still  greater  probative  effect.  \Miateyer  is 
open  to  the  unskilled  witness  in  this  connection,  is  within  the 
reasoning  of  the  skilled.^  At  all  times  the  wider  training  and 
more  accurate  observation  of  the  medical  practitioner  give  to  his 

form   and   execute    a   design   to   take  §  2014-1.  Fairchild  v.  Bascomb,  35 

life.     Lane  v.  State,    (Tex.  Cr.  App.  Vt.  398   (1862). 

1910)   129  S.  W.  353.  2.  Illinois   Steel   Co.   r.  Delac,   103 

8.  In    re    Esterbrook's    Estate,    83  111.  App.  98  [affirmed  in  201  111.  150, 

Vt.  229.  75  Atl.  1    (1910).  60  N.  E.   245]    (1903);   Van  Deusen 

§  2013-1.  Com.  V.  Buccieri,  153  Pa.  v.  Newcomer,  40  Mich.  90  (1879). 

St.   535,  26   Atl.  228    (1893).  §  2015-1.  That     certain    witnesses 
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opinion  exceptional  trustworthiness.  In  other  words,  it  is  no 
ground  for  rejecting  the  inference  of  a  medical  witness  as  to  the 
existence  of  a  fact,  that  an  ordinary  observer  might  have  done  the 
same.  That  a  stain  was  made  by  human  blood  ^  or  a  child  ^  or 
foetus  *  is  of  a  given  age,  are  not  so  much  statements  of  inference 
as  announcements  of  fact.  In  much  the  same  way,  a  competent 
medical  observer  may  state  as  to  whether  a  nurse  ^  or  other  person 
under  his  observation  is  competent  for  the  work  in  hand. 

A  wide  range.  —  As  is  obvious  from  this  detail,  the  medical 
facts,  each  containing  an  element,  though  usually  slight,  of  infer- 
ence, which  a  properly  trained  observer  may  make  are  extremely 
numerous.  Thus,  he  may  state  that  certain  things  threaten  danger 
to  life,®  that  a  given  person  has  a  certain  proportion  of  negro 
blood,''  and  so  forth. 

The  modern  practice.  —  As  Judge  Campbell  has  well  said,^ 
"  the  greatest  difficulty  encountered,  in  determining  questions  of 
competency  of  testimony  on  subjects  connected  more  or  less  with 
medical  science,  is  in  ascertaining  how  far  it  is  safe  to  suppose 
unprofessional  observers  are  able  to  form  a  reliable  judgment. 
There  are  some  simple  disorders  which  all  persons  are  familiar 
with.  Others  require  the  very  highest  degree  of  medical  skill  to 
distinguish  them  from  disorders  having  some  resembling  appear- 
ances or  symptoms.  ...  In  the  view  of  evidence  now  enter- 
tained by  the  best  authorities,  it  is  settled  that  a  jury  should  be 
allowed  to  have  placed  before  them  all  the  means  of  knowledge 
which  can  be  had  without  involving  the  danger  of  leading  them  to 
form  conclusions  not  based  on  solid  truth  and  not  reliable  as 
reasonably  certain.  .  .  .  Circumstances  may  make  whole  corn- 
were  physicians  did  not  disqualify  3.  State  v.  Smith,  61  N.  C.  302 
them  to  testify  that  plaintiff  walked        ( 1867 ) . 

with    a   limp,   that    she   dragged   her  4.  People  v.   Johnson,  70  111.  App. 

right  foot,   and  that  the  toe   of  her       634  (1896);  Young  w.  Makepeace,  103 
right  shoe  was  worn,  matters  which       Mass.  50  (1869)    (full  time), 
could   have   been  testified   to   by   lay  5.  Ward  v.  St.  Vincent's  Hospital, 

witnesses.     Schmidt  v.   Chicago  City       78    N.   Y.    App.   Div.   317,   79   N.   Y. 
Ey.Cc,  239  111.   494,  88   N.  E.   275       Suppl.   1004    (1903). 
(1909)_  6.  Rumsey  v.  People,   19  N.  Y.  41 

2.  State  v.  Miller,  9  Houst.    (Del.)        (1859). 
564,    32   Atl.    137    (18921  ;    Common-  7.  White  v.   Clements,   39  Ga.   232 

wealth  V.  Crossmire,  156  Pa.  St.  304,        (1869). 

27  Atl.  40  (1893).  8.  Evans   v.    People,    12    Mich.    36 

(1858). 
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munities  familiar  with  diseases  not  known  elsewhere,  .  .  .  and 
it  often  happens  that  persons  having  no  general  skill  become  very 
familiar  with  particular  subjects.'  It  would  be  very  unwise  to 
exclude  such  evidence  merely  because  the  range  of  the  witness' 
knowledge  is  limited.  There  are  as  many  grades  of  knowledge 
and  ignorance  in  the  professions  as  out  of  them.  The  only  safe 
rule  in  any  of  these  cases  is  to  ascertain  the  extent  of  the  witness' 
qualifications,  and  within  their  range  to  permit  him  to  speak. 
Cross-examination  and  the  testimony  of  others  will  here,  as  in  all 
other  cases,  furnish  the  best  means  of  testing  his  value." 


§  2016.  (Medical  Inferences);  Probable  Results.  —  A  par- 
ticularly valuable  feature  of  the  inference  of  the  skilled  medical 
observer  is  what  may  be  called  his  prognosis.  He  is  frequently 
able  to  state,  with  satisfactory  certainty  and  clearness,  the  future 
probabilities  presented  by  a  given  medical  situation.''     His  an- 


§  2016-1.  Alalama.  —  Louisville, 
etc.,  E.  Co.  V.  Stewart,  128  Ala.  313, 
29  So.  562   (1900). 

Illinois.  —  Illinois  Cent.  R.  Co.  v. 
Treat,  75  111.  App.  327  (1898); 
Springfield  Consol.  R.  Co.  v.  Welscli, 
155  111.  511,  40  N.  E.  "l034  (1895) 
(impaired  ability  to  work). 

Indiana.  —  Evansville,  etc.,  R.  Co. 
V.  Crist,  116  Ind.  446,  19  N.  E.  310, 
9  Am.  St.  Rep.  865,  2  L.  R.  A.  450 
(1888). 

lou-a.  —  Kesselring  r.  Hummer,  106 
N.  W.  501  (1906)  (period  of  gesta- 
tion) ;  State  v.  Ginger,  80  Iowa  574, 
46  N.  W.  657  (1890)  (fall  of  preg- 
nant woman). 

Kentucky.  —  Illinois  Cent.  R.  Co. 
V.  Beeler,  142  Ky.  772,  135  S.  W.  305 
(1911)  (falling  of  the  womb  and 
menstruation  difficulties)  ;  Chesa- 
peake &  0.  Ry.  Co.  i:.  Wiley,  121  S. 
W.  402    (1909)    (temporary). 

Massachusetts.  —  Stone  v.  Com., 
181  Mass.  438,  63  N.  H.  1074  (1902). 

Michigan.  —  Beauerle  r.  Michigan 
Cent.  R.  Co.,  152  Mich.  345,  116  N. 
W.  424,  15  Detroit  Leg.  N.  290 
(1908). 

Missouri.  —  Meily  v.   St.   Louis   & 


S.  F.  Ry.  Co.,  114  S.  W.  1013  (1908) 
(grow  worse)  ;  Robinson  r.  St.  Louis, 
etc.,  R.  Co.,  103  Mo.  App.  110,  77  S. 
W.  493  (1903)  (increase  rather  than 
decrease). 

'Kew  York.  —  Rosenblatt  x\  Joseph 
M.  Cohen  House  Wrecking  Co.,  91  N. 
Y.  App.  Div.  413,  86  N.  Y.  Suppl.  801 
(1904)  ;  Walden  r.  Jamestown,  79  K"._ 
Y.  App.  Div.  443,  80  N.  Y.  Suppl.  65,' 
12  N.  Y.  Annot.  Cas.  313  (1903); 
Maher  r.  New  York  Cent.,  etc.,  R.  Co., 
20  N.  Y.  App.  Div.  161,  46  N.  Y. 
Suppl.  847  (1897)  ;  Quinn  r.  O'Keeffe, 
9  N.  Y.  App.  Div.  68,  41  N.  Y.  Suppl. 
116  (1896);  Penny  V.  Rochester  R. 
Co.,  7  N.  Y.  App.  Div.  595,  40  N.  Y. 
Suppl.  172  (1896);  Clegg  r.  Metro- 
politan St.  R.  Co.,  1  N.  Y.  App.  Div. 
207,  37  N.  Y.  Suppl.  130  (1896)  ;  Mc- 
Clain  V.  Brooklyn  City  R.  Co.,  116 
N.  Y.  459,  22  N.  E.  1062  (1889); 
Magee  r.  Troy,  48  Hun,  383,  1  N. 
Y.  Suppl.  24    (1888)    (shorten  life). 

Oregon.  —  Crosby  r.  Portland  Ry. 
Co.,   100  Pac.  300   (1909). 

Texas.  —  Houston  Electric  Co.  V. 
McDade,  (Civ.  App.  1904)  79  S.  W. 
100. 

"Wisconsin.  —  Einehart    v.     White- 
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ticipation  may  relate  indifferently  to  the  coming  effects  of  disease  ^ 
or  to  those  of  injury.^  These,  if  not  too  largely  savoring  of  con- 
jecture,* will  be  received  by  judicial  administration.  In  so  testify- 
ing, the  skilled  observer  takes,  as  it  vs^ere,  a  step  into  the  field  of 
the  expert.  From  the  nature  of  the  situation,  the  influence  of  the 
element  of  observation  has  greatly  diminished  and  the  proportion 
of  true  reasoning  correspondingly  increased.  Such  probabilities 
are  to  be  considered  in  connection  vsdth  and  as  rising  out  of  an 
observed  physical  condition.^  But  that  a  given  cause  "  some- 
times "  produces  a  particular  result  ^  or  "  might "  do  so '''  is  too 
largely  a  matter  of  conjecture  to  be  received  in  evidence.  In  like 
manner,  the  expression  of  a  belief  that  while  a  certain  injury  is 
probably  permanent  it  may  perhaps  improve  to  any  conceivable 
extent,  is  too  speculative  to  be  of  value  to  the  jury.* 

Chances  of  recovery.  —  Unless  such  an  inference  bulks  largely 
in  conjecture,  the  skilled  medical  observer  will  be  permitted  to 
state  his  opinion  as  to  the  probable  chances  of  recovery,"  partial 

W.   401 


head,    64    Wis.    42,    24    N 
(1885). 

That  unless  a  dangerous  operation 
is  undergone  a  person's  life  expect- 
ancy will  be  shortened  by  half,  may 
properly  be  stated  by  a  competent 
witness.  Houston  Electric  Co.  v.  Mc- 
Dade,  (Civ.  App.  1904)  79  S.  W.  100. 

Electric  shock  — An  electrical  ex- 
pert cannot  testify  as  to  whether  one 
could  be  permanently  injured  by  an 
electrical  shock  that  did  not  leave  a 
scar.  That  is  a  question  for  a  medi- 
cal expert.  Denison  Light  &  Power 
Co.  V.  Patton,  (Tex.  Civ.  App.  1911) 
135  S.  W.  1040. 

2.  Pullman  Co.  r.  Hoyle,  (Tex.  Civ. 
App.  1909)   115  S.  W.  315. 

3.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Wil- 
liams, (Tex.  Civ.  App.  1911)  136  S. 
W.  527. 

4.  Paty  V.  Martin,  15  La.  Ann.  620 
(1860)  ;  United  Rys.  &  Electric  Co. 
t'.  Corbin,  109  Md.  442,  72  Atl.  606 
(1909)  (inability  to  mary  predicated 
on  nervous  condition)  ;  Gleason  v. 
Hudson  Valley  Ry.  Co.,  128  N.  Y. 
Suppl.  759  (1911)  (possibility  of 
given  disease). 


"  Liability  to  be  bothered  "  will  not 
support  a  verdict  for  damages  for  a 
permanent  injury.  Collins  v.  Janes- 
ville,  99  Wis.  464,  75  N.  W.  88 
(1898). 

5.  Quinn  v.  O'Keeffe,  9  N.  Y.  App. 
Div.  68,  41  N.  Y.  Suppl.  116 
(1896). 

6.  Blate  v.  Third  Ave.  R.  Co.,  16 
N.  Y.  App.  Div.  287,  44  N.  Y.  Suppl. 
615   (1897). 

7.  Briggs  V.  New  York  Cent.,  etc., 
R.  Co.,  177  N.  Y.  59,  69  N.  E.  223 
(1903). 

8.  Loudoun  v.  Eighth  Ave.  R.  Co., 
16  N.  Y.  App.  Div.  152,  44  N.  Y. 
Suppl.  742   (1897). 

9.  Colorado  —  Denver  Tramway 
Co.  1-.  Reid,  4  Colo.  App.  53,  35  Pac. 
269   (1893). 

Illinois.  —  People  v.  Johnson,  70 
111.  App.  634  (1896). 

New  York.  —  Johnson  v.  Broadway, 
etc.,  R.  Co.,  2  Silv.  Supreme  532,  6 
N.  Y.  Suppl.  113  (1889);  Strohm  v. 
New  York,  etc.,  R.  Co.,  96  N.  Y.  305 
(1884). 

Texas.  —  Robinson  v.  State,  ( Cr. 
App.   1901)    63  S.  W.  869    (wound). 
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or  complete/"  which  he  feels  are  in  favor  of  a  person  whose  con- 
dition he  has  observed. 

Probative  force.  —  Whatever  probative  force  may  properly  be 
attached  to  the  prognosis  of  a  physician,  it  will  usually  stop  short 
of  conclusiveness.  This  is  especially  clear  where  the  proof  is 
controverted.  Thus,  there  being  evidence  that  a  personal  injury 
was  permanent  it  was  improper  to  take  as  conclusive  a  doctor's 
opinion  to  the  contrary.^*  In  view  of  the  peculiar  liability  of  the 
conditions  of  the  inference  to  change,  it  is  properly  required  by 
judicial  administration  that  the  observation  upon  which  the  infer- 
ence is  based  should  be  comparatively  recent.  Even  a  short  period, 
6.  g.,  six  months,-'^  will  suffice  to  exclude  the  opinion  as  irrelevant. 
For  much  the  same  reason,  the  physician  will  be  required  to  state 
specifically  the  constituting  phenomena  upon  which  his  conclusion 
is  grounded.  It  is  further  required  that  permanence  of  disease  or 
injury  should  be  disclosed  by  the  facts  thus  stated.''^ 

§  2016a.  (Medical  Inferences;  Probable  Results);  Perma- 
nence and  Recurrence.  —  A  properly  qualified  medical  observer  is 
frequently  permitted  to  state  an  inference  that  the  effects  of  an 
observed  injury  will  be  permanent*     It  is  required  only  that  the 

Utah.  —  Budd  v.  Salt  Lake  City  R.  12.  Stewart  r.   Sloss-Sheffield  Steel 

Co.,  23  Utah  515,  65  Pac.  486  (1901).  &  Iron  Co.,   (Ala.  1910)   54  So.  48. 

United  States.  —  Lehigh,   etc.,   R.  13.  Stewart  v.  Sloss-Sheffield  Steel 

Co.   V.  Marchant,  84  Fed.  870,  28  C.  &  Iron  Co.,   (Ala.  1910)   54  So.  48. 

C.  A.  544   (1898).  §  2016a-l.  California.  —  Kimic  v. 

The    statement    as    to    permanence  San   Jose-Los   Gatos   Interurban   Ry. 

of    injury    which    the    rule    contem-  Co.,     156     Cal.    379,     104    Pac.     986 

plates  is  the  "positive  physical  fact"  (1909). 

and  not  a  mere  conjecture.     Adler  v.  Colorado.  —  Denver  Tramway  Co. 

Lesser,  110  N.  Y.  Suppl.  196   (1908).  v.  Reid,  4  Colo.  App.  53,  35  Pac.  269 

Where  the  jury  are  left  to  con-  (1893). 
jecture  as  to  which  among  the  total  Delau-are.  —  Anderson  r.  City  of 
effects  of  a  given  injury  the  medical  Wilmington,  70  Atl.  204  (1907). 
observer  thinks  will  probably  be  Illinois.  —  Hirch  r.  Chicago  Consol. 
permanent  his  entire  evidence  on  the  Traction  Co.,  146  111.  App.  501 
point  will  be  rejected.  Poole  r.  New  (1909);  Toledo,  etc.,  R.  Co.  v.  Bad- 
York  City  Ry.  Co.,  49  Jlise.  Rep.  deley,  54  111.  19,  5  Am.  Rep.  71 
628,  97  N.  Y.  Suppl.  395  (1906).  (1870). 

10.  Simone  v.  Rhode  Island  Co.,  Indiana.  —  Louisville,  etc.,  R.  Co. 
28  R.  I.  186,  66  Atl.  202,  9  L.  R.  A.  r.  Holsapple,  12  Ind.  App.  301,  38  N. 
(N.  S.)   740   (1907).  E.    1107    (1894);   Carthage  Turnpike 

11.  Rushing  v.  Seaboard  Air  Line  Co.  i\  Andrews,  102  Ind.  138,  1  N. 
Ry.  Co.,  149  N.  C.  158,  62  S.  E.  890  E.  364,  52  Am.  St.  Rep.  653  (1885). 
(1908).  lovxi.  —  McDonald  v.  Illinois  Cent. 
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witness  should  be  reasonably  certain  of  the  correctness  of  his 
conclusion.^  That  any  physical  or  mental  impairment  may  con- 
tinue to  recur  in  the  future  may  be  stated  as  the  inference  of  an 
observer  trained  in  medicine.^ 


§  2017.  (Medical  Inferences);  Surgery .^  —   A  medical  prac- 
titioner especially  skilled  in  surgery  may  announce  an  inference 

R.  Co.,  88  Iowa  345,  55  N.  W.  102 
(1893). 

Massaohusetts. — Rowell  v.  Lowell, 
11  Gray  420   (1858). 

Michigan.  —  Langworthy  v.  Green 
Tp.,  88  Mich.  207,  50  N.  W.  130 
(1891). 

Missowri.  —  Jerome  V.  United  Rya. 
Co.  of  St.  Louis,  (App.  1911)  134  S. 
W.  107   (future  pain). 

'New  York.  —  Walden  v.  Jaimes- 
town,  79  N.  Y.  App.  Div.  433,  80  N. 
Y.  Suppl.  65,  12  N.  Y.  Annot.  Cas. 
313  (1903);  O'Fldherty  v.  Nassau 
Electric  R.  Co.,  165  N  Y.  624,  59  N. 
E.  1128  (1900)  ;  Mahar  v.  New  York 
Cent.,  etc.,  R.  Co.,  162  N.  Y.  633,  57 
N.  E.  1116  (1900);  Clegg  v.  Metro- 
politan St.  R.  Co.,  159  N.  Y.  550,  54 
N.  E.  1089  (1899);  Ayres  v.  Dela- 
ware, etc.,  R.  Co.,  158  N.  Y.  254,  53 
N.  E.  22  (1899)  ;  O'Flaherty  v.  Nas- 
sau Electric  R.  Co.,  34  N.  Y.  App. 
Div.  74,  54  N.  Y.  Suppl.  96  (1898)  ; 
Cass  r.  Third  Ave.  R.  Co.,  20  N.  Y. 
App.  Div.  591,  47  N.  Y.  Suppl.  356 
(1897)  ;  Brown  v.  Third  Ave.  R.  Co., 
18  Misc.  584,  42  N.  Y.  Suppl.  700 
(1896)  ;  Coyne  !'.  Manhattan  R.  Co., 
16  N.  Y.  Suppl.  686  (1891)  ;  Wallace 
V.  Vacuum  Oil  Co.,  128  N.  Y.  579,  27 
N.  E.  956  (1891);  Griswold  V.  New 
York  Cent.,  etc.,  R.  Co.,  115  N.  Y. 
61,  21  N.  E.  726,  12  Am.  St.  Rep. 
775  (1889);  Turner  v.  Newhurgh, 
109  N.  Y.  301,  16  N.  E.  344,  4  Am. 
St.  Rep.  453  (1888)  ;  Magee  v.  Troy, 
48  Hun  383,  1  N.  Y.  Suppl.  24 
(1888). 

Oklahoma.  —  Coyle  v.  Baum,  3 
Okla.  695,  41  Pac.  389  (1895) 
(poison  on  horses). 


'Ivama.  —  Palmer  v.  Warren 
St.  R.  Co.,  206  Pa.  St.  574,  56  Atl. 
49,  63  L.  R.  A.  507  (1903);  Com.  v. 
Buceieri,  153  Pa.  St.  535,  26  Atl.  228 
(1893)    (effects  of  epileptic  seizure). 

Tennessee.  —  Jones  v.  White,  11 
Humphr.  268   (1850). 

Texas.  —  San  Antonio,  etc.,  R.  Co. 
V.  Moore,  31  Tex.  Civ.  App.  371,  72 
S.  W.  226  (1903). 

XJtah.  —  B«dd  v.  Salt  Lake  City  R. 
Co.,  23  Utah,  615,  65  Pac.  486 
(1901). 

Wisconsin.  —  Curran  v.  A.  H. 
Stange  Co.,  98  Wis.  598,  74  N.  W. 
377    (1898). 

United  States.  —  Denver,  etc.,  R. 
Co.  V.  Roller,  100  Fed.  738,  41  C.  C. 
A.  22,  49  L.  R.  A.  77   (1900). 

Permanence  in  the  effects  of  in- 
juries "  so  far  as  to  be  capable  of 
any  sort  of  persistent  occupation  "  is 
not  'too  speculative.  Lehigh,  etc.,  R. 
Co.  V.  Marchant,  84  Fed.  870,  28  C. 
C.  A.  544   (1898). 

2.  Ayres  v.  Delaware,  etc.,  R.  Co., 
158  N.  Y.  245,  53  N.  E.  22   (1899). 

3.  Perkins  v.  Sunset  Telephone  & 
Telegraph  Co.,  155  Cal.  712,  103  Pae. 
190  (1909)  ;  Chicago  City  Ry.  Co.  V. 
Donnelly,  136  111.  App.  204  (1907) 
(dislocated  shoulder)  ;  Holman  v. 
Union  St.  R.  Co.,  114  Mich.  208,  72 
N.  W.  202  (1897);  Penny  v.  Roch- 
ester R.  Co.,  7  N.  Y.  App.  Div.  595, 
40  N.  Y.  Suppl.  174  (1896)  (wound 
broke  out)  ;  Filer  v.  New  York  Cent. 
R.  Co.,  49  N.  Y.  42   (1872). 

Bee  also  Cole  v.  Lake  Shore,  etc., 
R.  Co.,  95  Mich.  77,  54  N.  W.  638 
(1893). 

;  2017-1.  See  also  §§  825,  917. 
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concerning  technical  matters  covered  by  his  particular  branch  of 
the  art  of  medicine.  Thus,  he  will  be  allowed  to  state  whether  a 
particular  surgical  operation  was  indicated  as  necessary  by  a  given 
set  of  phenomena  which  have  come  under  his  observption.^  A 
competent  surgeon  may  testify  as  to  his  conclusion  regarding  a 
certain  piece  of  professional  work,  e.  g.,  that  a  particular  operation 
was  performed  in  an  ordinarily  skilful  manner.* 

Whether  a  particular  treatment  constituted  good  surgery  *  or  the 
reverse  may  be  announced  in  the  reasoning  of  a  competent 
surgeon 

§  2017a.  (Medical  Inferences;  Surgery);  Veterinary .^  —  One 

qualified  by  training  or  experience  to  aid  the  jury  with  regard  to 
matters  of  veterinary  surgery  may  state  his  inferences  from 
observations  made  in  that  field  of  the  art  of  healing.  Such  a 
witness,  for  example,  may  depose  as  to  the  symptoms  of  disease  in 
animals.^  In  like  manner,  one  suitably  qualified  may  testify  as 
to  the  probable  or  other  results  of  a  given  injury,  e.  g.,  whether  a 
horse  would  be  apt  to  develop  pneumonia  as  the  result  of  stepping 
in  a  hole.* 

A  license  to  practice  may  be  required  as  a  qualification  to 
testify.* 

§  2018.  (Medical  Inferences);  ftualifications  of  Witnesses. — 

In  general,  the  qualifications  required  by  judicial  administration 
in  a  skilled  medical  observer  are  the  same  as  those  upon  which  it 
insists  in  case  of  other  specially  trained  witnesses  when  speaking 
from  observation.-'     These  are  two.     The  witness  must  be  shown 

2.  State  V.  McCoy,  15  Utah  136,  §  2018-1.  Clemmons  v.  State,  (Ala, 
49  Pac.  420   (1897).  1910)     52    So.    467     (coagulation    of 

3.  Samuels  v.  Willis,  (Ky.  1909)  blood)  ;  In  re  Vanauken,  10  N.  J. 
118  S.  W.  3C9.  Eq.  186   (1854). 

4.  Willard  v.  Norcross,  81  Vt.  293,  The  fact  of  sense-perception  and 
69  Atl.  942  (1908)  (prescribing  horse  the  opportunities  for  enjoying  it 
linament).  need  not  be   proved  by   the  observer 

§  2017a-l'.  See  also  §  918.  himself.     Ft.   Worth,   etc.,  R.    Co.   r. 

2.  Miske  v.  Thorn,  (Wis.  1910)  128  Stingle,  2  Tex.  App.  Civ.  Cas.  §  704 
N.  W.  858   (glanders).  (1885). 

3.  Kortendlck  v.  Town  of  Water-  Remoteness.  —  The  circumstance 
ford,  142  Wis.  413,  125  N.  W.  945  that  the  inference  was  announced 
(1910).  after  a  considerable  interval  of  time 

4.  McCann  v.  Ullman,  109  Wis.  does  not  of  necessity  establish  the 
574,  85  N.  W.  493   (1901). 
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to  have  enjoyed  suitable  opportunities  for  observation  of  the 
phenomena  or  appearances  concerning  which  he  purposes  to  speak.^ 
But  this,  standing  alone,  is  by  no  means  sufficient.*  In  the 
second  place,  he  must  be  proved  or  be  fairly  assumed  to  have  had 
sufficient  training  by  instruction,  reading  or  experience  to  have 
developed  the  mental  power  necessary  to  enable  him  to  coordinate 
what  he  has  perceived  into  an  inference  helpful  to  the  jury.  It 
need  not  be  shown  that  the  witness  stands  at  the  head  of  his  branch 
of  science  or  department  of  technical  experience.* 

In  a  word,  the  qualifications  must  be  shown  to  measure  up  to, 
be  commensurate  with,  the  intricacy  or  technicality  of  the  ques- 
tion regarding  which  the  witness  proposes  to  testify.^  If  these 
conditions  are  fulfilled,  a  cessation  of  active  practice,®  even  for 


fact  that  it  is  irrelevant.  Peoria, 
etc.,  E.  Co.  V.  Berry,  17  111.  App.  47 
(1885)  (six  months);  McGovern  v. 
Hays,  75  Vt.  104,  53  Atl.  326,  98  Am. 
St.  Rep.  831    (1902). 

It  has  been  held,  however,  that  an 
interval  so  long  as  eighteen  months 
will  make  the  observation  too  remote 
to  be  valuable  as  a  source  of  evidence. 
Missouri  Pac.  R.  Co.  v.  Lovelace,  57 
Kan.   195,  45  Pac.  590    (1896). 

Under  different  circumstances,  even 
longer  periods  of  duration  have  been 
held  to  retain  a  satisfactory  degree 
of  probative  force.  Missouri  Pac.  E. 
Co.  V.  Callahan,  (Tex.  Sup.  1889)  12 
S.  W.  833    (two  years). 

2.  Barnes  v.  Chicago  City  Ry.  Co., 
147  111.  App.  601    (1909). 

3.  Arkansas.  —  Eedd  v.  State,  63 
Ark.  457,  40  6.  W.  374   (1897). 

Connecticut.  —  Osborne  v.  Troup, 
60  Conn.  485,  23  Atl.  157   (1891). 

Iowa.  —  Stone  v.  Moore,  83  Iowa 
186,  49  N.  W.  76  (1891). 

Maine.  —  Powers  v.  Mitchell,  77 
Me.  361   (1885). 

Maryland.  —  Dashiell  v.  Griffith, 
84  Md.  363,  35  Atl.  1094   (1896). 

Minsissippi.  —  Caleb  v.  State,  39 
Miss.  721   (1861). 

'Ncic  Jersey.  —  Castner  v.  Sliker, 
33  N.  J.  L.  95   (1868). 

Vew  York.  —  Hochstrasser  v.  Mar- 


tin, 62  Hun,  165,  16  N.  Y.  Suppl.  558 
( 1891 )  ( "  botanic  physician  "  re- 
jected) ;  Graves  V.  Santway,  2  Silv. 
Supreme  67,  6  N.  Y.  Suppl.  892 
(1889). 

4.  State  V.  Lyons,  113  La.  959,  37 
So.  890  (1904)  (disease  of  the  optic 
nerve). 

5.  Arkansas.  —  Green  v.  State,  64 
Ark.  523,  43  S.  W.  973   (1898). 

Indiana.  —  Noblesville  E.  G.  E.  Co. 
V.  Cause,  76  Ind.  144  (1881). 

See  also  Isenhour  ■v.  State,  157  Ind. 
517,  62  N.  E.  40   (1901). 

Kansas.  —  State  v.  Cook,  17  Kan. 
395  (1877). 

Kentucky.  —  Dugan  v.  Com.,  102 
Ky.  241,  43  S.  W.  418   (1897). 

Mississippi.  —  New  Orleans,  J.  & 
G.  N.  E.  Co.  V.  Allbritton,  38  Miss. 
246,  273   (1859). 

New  York.  —  People  v.  Koerner, 
154  N.  Y.  355,  48  N.  E.  730   (1897). 

Pennsylvania.  —  Com.  v.  Farrell, 
187  Pa.  408,  41  Atl.  382  (1898); 
Olmsted  v.  Gere,  100  Pa.  131   (1882). 

Virginia.  —  Mendum  v.  Com.,  6 
Eand.  709,  721    (1828). 

United  States.  —  Allen  v.  Hunter, 
6  McL.  307    (1855)    (chemistry). 

6.  Eash  V.  State,  61  Ala.  92,  9.'5 
( 1878 )  ;  Mitchell  v.  State,  58  Ala. 
419  (1877). 
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an  extended  period/  may  not  disqualify  the  witness. 

The  medical  treatment  in  question  may  relate  to  animals.^ 


§  2019.  (Medical  Inferences;  Qualifications  of  Witnesses) ; 

Detail  of  constituting  Facts.  —  As  in  other  cases  where  the  offer 
is  to  summarize,  in  part  at  least,  the  results  of  observation,  judicial 
administration  will  require  that  the  medical  observer  state,  with 
such  completeness  as  he  can,  the  constituting  facts  upon  which  he 
grounds  his  inference.^    In  this  way,  the  court,  beside  the  adminis- 


7.  Tullis  V.  Kidd,  12  Ala.  648 
(1847). 

8.  Poisoning. —  The  average  attend- 
ing physician  is  usually  regarded  by 
judicial  administration  as  competent 
to  testify  in  cases  which  involve  the 
use  of  poisons,  although,  like  insan- 
ity, the  subject  is  just  beyond  the 
range  of  ordinary  professional  ex- 
perience. 

Colorado.  —  Germanla  L.  Ins.  Co. 
V.  Ross-Le\vin,  24  Colo.  43,  51  Pac. 
488    (1897)     (cyanide  of  potassium). 

Illinois. —  Siebert  f.  People,  143  111. 
579,  32  N.  E.  431  (1888)  (arsenical 
poisoning). 

/oiia.  —  State  r.  Cole,  63  la.  698, 
17  N.  W.  183  (1883)  (post  mortem)  ; 
State  v.  Hinkle,  6  la.  385  (1858) 
(analysis). 

Michigan.  —  People  v.  Thacker,  108 
Mich.  652,  66  N.  W.  562  (1896) 
(arsenical  poisoning). 

Xeio  York. — People  r.  Benham,  160 
N.  Y.  402,  55  N.  E.  11   (1891). 

South  Carolina.  —  State  v.  Terrell, 
12  Rich.  L.  327    (1859)    (strychnia). 

For  still  stronger  reasons,  it  is 
not  required,  in  case  of  a  toxicologist, 
that  he  should  have  had  any  experi- 
ence with  regard  to  the  particular 
poison  involved  in  the  inquiry.  Ger- 
mania  L.  Ins.  Co.  v.  Eoss-Lewin,  24 
Colo.  43,  51  Pac.  488  (1897)  (cyanide 
of  potassium)  ;  Siebert  v.  People,  143 
111.  579,  32  N.  E.  431  (1888)  (ar- 
senic). 

A  combination  of  different  poisons 
obviously  stands  in  the  same  position. 


A  contrary  view  has  been  adopted 
in  certain  cases.  State  v.  Simonis,  39 
Or.  Ill,  65  Pac.  595  (1901)  (arseni- 
cal poisoning).  See  also  Fairchild  v. 
Basoomb,  35  Vt.  409    (1862). 

9.  Missouri  Pac.  R.  Co.  v.  Finley, 
38  Kan.  560,  16  Pac.  951  (1888) 
(cattle);  Broquet  v.  Tripp,  36  Kan. 
704,  14  Pac.  227  (1887)  (sheep); 
People  r.  Niles,  44  Mich.  609,  7  N. 
W.  192  (1880)  (horse);  State  v. 
Sheets,  89  N.  C.  549  (1883)  (poi- 
son) ;  Vates  r.  Conelius,  59  Wis.  617, 
18  N.  W.  474   (1884)    (horses). 

§  2019-1.  Indiana.  —  Louisville, 
etc.,  R.  Co.  V.  Holsapple,  12  Ind.  App. 
301,  38  N,  E.  1107  (1894)  ;  Louisville, 
etc.,  R.  Co.  r.  Wood,  113  Ind.  544,  14 
N.  E.  572,  16  N.  E.  197   (1887). 

Maine.  —  State  r.  Smith,  32  Me. 
369,  54  Am.  Dec.  578   (1851). 

Michigan.  —  Hitchcock  v.  Burgett, 
38  Mich.  501  (1878);  White  r. 
Bailey,  10  Mich.  155   (1862). 

lYeio  York.  —  Johnson  v.  Steam 
Gauge,  etc.,  Co.,  146  X.  Y.  152,  40 
N.  E.  773  (1895);  Friess  v.  New 
York  Cent.,  etc.,  R.  Co.,  67  Hun  (X. 
Y.)  205,  22  N.  Y.  Suppl.  104  (1893)  ; 
Lindsay  r.  People,  63  N.  Y.  143 
(1875)  ;  Matteson  r.  New  York  Cent. 
R.  Co.,  62  Barb.  (N.  Y.)  364  (1862)  ; 
Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend. 
(N.  Y.)  72,  22  Am.  Dec.  567  (1831). 

Texas.— St.  Louis  &  S.  F.  R.  Co. 
V.  Kiser,  (Civ.  App.  1911)  136  S.  W. 
852. 
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trative  advantage  of  being  able  to  judge  somewhat  of  the  powers 
of  observation  and  reasoning  enjoyed  by  the  witness,  is  enabled  to 
determine  what  facts  are  being  used  as  the  basis  of  the  inference. 
So  long  as  the  jury  can  rationally  act  upon  the  inference  of  the 
witness  any  inadequacy  in  opportunities  for  observation  affects 
merely  the  weight  to  be  accorded  a  statement,^ 

§  2020.  (Medical  Inferences;  Qualifications  of  Witnesses; 
Detail  of  constituting  Facts) ;  Statements  of  Patient.  —  The  basis 
of  the  inference  of  a  skilled  observer  should  be  observation.  It  is 
this  close  contact  with  the  reality  of  objective  nature  which  gives 
probative  force  to  the  inference  of  the  witness,  and  justifies 
judicial  administration  in  receiving  it  with  confidence.^  So  far 
as  fairly  possible,  insistence  will  be  made  by  the  court  that  the 
preponderance  of  this  credible,  because  steadying,  element  be  not 
unduly  sacrificed  to  the  influence  of  pure  reasoning  or  less  satis- 
factory and  convincing  grounds  for  subsequent  mental  processes. 
An  obvious  distinction,  however,  presents  itself  at  this  point. 
Where  the  physician  is  called  upon  to  reason  from  outward  ap- 
pearances he  may  strictly  be  confined  to  drawing  his  inferences 
from  what  he  has  seen.  On  the  other  hand,  so  far  as  the  symptom, 
injury,  disease,  or  the  like  is  internal  or,  for  some  other  reason,  is 
not  open  to  direct  sense-perception,  the  strictness  of  the  rule  is 
necessarily  relaxed.^  In  such  a  connection,  the  attending  physician 
is  forced  to  rely,  in  large  part,  upon  the  declarations  of  his 
patient^   using  them   as   facts,   to  wit,   in   their   independently 

2.  Ducharme  v.  Holyoke  St.  Ry.  Co.,  2.  Louisville,  etc.,  E.  Co.  v.   Sand- 

203  Mass.  384,  89  N.  E.  561   (1909).  lin,  25  Ala.  585,  28  So.  40   (1900). 

§  2020-1.  Reasons  received.  —  The  3.  Salem  v.  Webster,  192  111.  369, 

medical  witness  may  fortify  the  pro-  61  N.  E.  323   [affirming  95  111.  App. 

bative  force  of  his  inference  by  detail-  120]   (1901) ;  Van  Winkle  v.  Chicago, 

ing    the    reasons    upon    which    it    is  etc.,  E.  Co.,  93  Iowa  509,  61  N.  W. 

based.     McCabe  v.   Swift  &  Co.,   143  929     (1895);     Cronin    v.    Fitchburg, 

111.  App.  404   (1908).  etc.,  E.  Co.,  181  Mass.  202,  63  N.  E. 

At  the  stage  of  cross-examination,  335,   92   Am.    St.    Eep.   408    (1902); 

these  may  be  inquired  for,  in  order  Spivey  v.  State,  (Tex.  Cr.  App.  1903) 

to  test  the  validity  of  the  conclusion.  77  S.  W.  444  (insane  delusion)  ;  Mia- 

An  expert  called  to  examine  an  in-  souri,  etc.,  E.  Co.  v.  Johnson,   (Tex. 

jured  person  solely  to  qualify  himself  Civ.  App.  1901)    67   S.  W.  769;    St. 

to  testify  as  a  witness  must  base  his  Louis  Southwestern  E.  Co.  v.  Freed- 

opinion,  so  far  as  possible,  on  objec-  man,    18  Tex.   Civ.  App.   553,  46   S. 

tive,   and   not  subjective,   conditions.  W.  101   (1898). 
Greinke  v.  Chicago  City  Ey.  Co.,  234 
111.  564,  85  N.  E.  327  (1908). 
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relevant  aspect.*  Of  course,  should  the  statements  be  otherwise 
proved  to  be  true,  the  physician,  as  well  as  the  court,  is  justified 
in  crediting  their  truth  viewed  as  assertions.^  In  general,  how- 
ever, the  subjective  statements  of  the  patient  are  not  dealt  with  as 
evidence  of  the  facts  alleged,  but  rather  as  facts  in  themselves 
considered.® 

Thus  regarded,  the  complaints  of  the  patient '  or  even  his 
declarations  ^  are  admitted,  as  a  matter  of  course.® 

History  of  the  case.  —  Early  in  his  attendance,  the  medical  wit- 
ness is  apt  to  call  for  the  "  history  of  the  case."  He  asks,  in  other 
words,  for  a  detail  of  the  circumstances  which  are  said  to  have  led 
up  to  the  situation  before  him.^"  For  judicial  purposes,  the 
assertive  capacity  of  these  declarations  must  carefully  be  dis- 
tinguished from  their  use  for  diagnosis  or  treatment.  As  proof 
of  the  facts,  the  statements  are  deemed  incompetent.^^  In  the 
latter  connection,  such  narrations,  though  often  made  by  interested 


See  also  Walters  !'.  Rock,  (N.  D. 
1908)    115  N.  W.  511. 

4.  §§  2574  et  seq. 

5.  Delaware,  etc.,  R.  Co.  v.  Roalefs, 
70  Fed.  21,  16  C.  C.  A.  601   (1895). 

6.  This  is  a  distinction  which  the 
English  law  seeks  to  establish  be- 
tween relevant  inferences  from  the 
making  of  a  statement.  §  2580.  So 
for  as  this  untenable  line  of  cleaveage 
can  be  drawn  at  all,  it  applies  in  this 
connection. 

7.  Alabama.  —  Louisville,  etc.,  R. 
,  Co.  r.  Sandlin,  25  Ala.  585,  28  So.  40 
' (1900). 

Kansas.  —  Fulmore  v.  St.  Paul 
City  R.  Co.,  72  Minn.  448,  75  N.  W. 
589  (1898)  ;  Atchison,  etc.,  R.  Co.  r. 
Frazier,  27  Kan.  463   (1882). 

Minnesota.  —  Johnson  v.  Northern 
Pac.  R.  Co.,  47  Minn.  430,  50  N.  W. 
473  ( 1891 )  ;  Jones  v.  Chicago,  etc., 
R.  Co.,  43  Minn.  279,  45  N.  W.  444 
(1890). 

Texas.  —  St.  Louis  Southwestern 
Ry.  Co.  r.  Burke,  (Civ.  App.  1904) 
81  S.  W.  774  (suffering). 

Vermont.  —  Hathaway  r.  National 
L.  Ins.  Co..  48  Vt.  335   (1875). 

United    States.  —  Denver,    etc.,    R. 


Co.  r.  Roller,  100  Fed.  738,  41  C.  C. 
A.  22,  49  L.  R.  A.  77    (1900). 

8.  Illinois.  —  Salem  !'.  Webster, 
192  111.  369,  61  N.  E.  323   (1901). 

Michigan.  —  People  v.  Foglesong, 
116  Mich.  556,  74  N.  W.  730  (1898)  ; 
Hitchcock  V.  Burgett,  38  Mich.  501 
(1878). 

Neic  York.  —  Fort  v.  Brown,  46 
Barb.  366    (1866). 

Texas.  —  Atchison,  etc.,  R.  Co.  r. 
Click,  (App.  1895)  32  S.  W.  226; 
Newman  v.  Dodson,  61  Tex.  91 
(1884). 

United  States.  —  Denver,  etc.,  R. 
Co.  V.  Roller,  100  Fed.  738,  41  C.  C. 
A.  22,  49  L.  R.  A.  77   (1900). 

9.  There  is  authority  to  the  con- 
trary. State  r.  Soper,  148  Mo.  217, 
49  S.  W.  1007  (1899);  U.  S.  f. 
Faulkner,  35  Fed.  730  (1888). 

10.  St.  Louis  Southwestern  R.  Co. 
V.  Freedman,  IS  Tex.  Civ.  App.  553, 
46  S.  W.  101   (1898). 

11.  Illinois  Cent.  R.  Co.  r.  Sutton, 
42  111.  438,  92  Am.  Dec.  81  (1867) 
(cause)  ;  People  v.  Foglesong,  116 
Mich.  556,  74  N.  W.  730  (1898) 
(previous  conditions). 

"  The  opinion  of  the  doctor  is  in- 
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persons,  are  generally  receivad  in  evidence  *^  as  tending  to  explain 
the  subsequent  professional  Eitetion  of  the  physician.*^  Often,  it 
is  indispensable  for  this  purpose.-** 

Much  may  properly  depend,  in  determining  the  administrative 
action  in  such  a  matter,  upon  the  proportion  which  inference  from 
observation  sustains  to  that  rested  upon  the  assumption  of  the 
truth  of  the  hearsay.  In  other  words,  where  the  inference  is  based 
in  a  large  part  upon  observation,  the  fact  that  statements  by  the 
patient  have  also  been  considered  by  the  medical  observer  does  not 
make  the  latter's  entire  testimony  objectionable  as  founded  upon 
unsworn  statements.-'''  Should  it  happen,  however,  that  the  pro- 
portion of  unsworn  statement  is  so  large  as  to  create  a  danger  of 
misleading  the  jury  by  their  coming  to  rely  upon  the  truth  of  the 
assertions  contained  in  them,  the  evidence  may  be  rejected^® 
unless  some  countervailing  necessity  be  shown. 

Post  litem  motam.  — -  The  use  which  is  made  of  the  statement  of 
the  patient  involves  the  result  that  they  are  equally  competent, 
though  usually  of  less  weight,  even  if  made  after  the  litigation 
has  begun  respecting  the  question  of  responsibility  "  or  indeed  for 
the  purpose  of  enabling  the  skilled  observer  to   testify  in  the 

divisible;   it  must  be  accepted  or  re-  Holman  v.  Union  St.  E.  Co.,  114 Mich, 

jected   as   a  -whole;    there  is  nothing  208,   7a  N.   W.   202    (1897)     (use  of 

to  indicate  how  much  it  rests  on  the  chloroform)  ;    Missouri,   etc.,   R.    Co. 

declarations  [of  the  person  observed]  v.  Johnson,  (Tex.  Civ.  App.  1901)  67 

and  how  much   on  personal   observa-  S.  W.  769. 

tion."      Delaware,    L.    W.    R.    Co.    v.  14.  Hitchcock  v.  Burgett,  38  Mich. 

Roalefs,   16  C.  C.  A.  607,  70  Fed.  23  501    (1878);   De  Courcy  v.   Prender- 

(1895).  gast  Const.  Co.,  (Mo.  App.  1909)   120 

12.  Atchison,  etc.,  R.  Co.  v.  Fraz-  S.  W.  632. 

ier,   27   Kan.    463    (1882);    National  15.  Thompson    v.    U.    S.,    30    App. 

Cash  Reg.  Co.  v.  Riggs,  22  Misc.  (N.  D.  C.  352  (1908). 
Y.)   716,  50  N.  Y.  Suppl.  35   (1898);  16.  A   physician   in   giving  his   in- 

Vosburg   11.   Putney,   78   Wis.   84,   47  ferenoe  or  conclusion  as  to  the  cause 

N.  W.  99   (1890).  of  an  injury  observed  by  him  is  not 

See  also  Hunter  v.  Third  Ave.  R.  entitled    to    rely    entirely    upon    the 

Co.,  21   Misc.    (N.   Y.)    1,   46   1?.   Y.  statements  of  his  patient.     Stevens  v. 

Suppl.  1010  (1897);  St.  Louis  South-  People,   215   111.    593,   74  N.   E.   786 

western  R.  Co.  v.  Freedman,  18  Tex.  (1905). 
Civ.  App.  553,  46  S.  W.  101    (1898).  17.  A  change  of  treatment  may  be 

13.  Salem  v.  Webster,  95  111.  App.  brought  to  the  attention  of  the  jury 
120  [affirmed  in  192  111.  369,  61  N.  although  calculated  to  influence  their 
E.  323  (1901)];  Cronin  v.  Fitchburg,  action.  Holman  v.  Union  St.  R.  Co., 
etc.,  R.  Co.,  181  Mass.  202,  63  N.  E.  114  Mich.  208,  72  N.  W.  202  (1897) 
335,   92  Am.   St.   Eep.   408    (1902);  (use  of  chloroform). 
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matter.'®  ISTor  is  it  important,  Avith  respect  to  admissibility,  that 
the  truth  of  the  declarations  made  may  involve  liability  for  a 
crime.'®  On  the  other  hand,  it  has  been  said  that  statements  made 
■with  a  vievsr  to  future  litigation  are  to  be  rejected,  because  irrele- 
vant.20 

A  fortiori  a  physician's  opinion,  based  on  self-serving  statements 
by  the  patient  made,  not  in  the  course  of  treatment,  but  to  enable 
the  former  to  testify  at  trial,^'  has  been  regarded  as  of  too  doubt- 
ful reliability  to  be  safely  received.-^ 

§  2021.  (Medical  Inferences;  Qualifications  of  Witnesses; 
Detail  of  constituting  Facts) ;  Information  from  Others In 

connection  with  such  a  relaxation,  statements  of  persons  other  than 
the  patient  may  well  be  received.  It  is  important  to  observe, 
where  this  concession  is  granted,  that  the  declaration  is,  as  a  rule, 
received  in  its  independently  relevant '  and  not  in  its  assertive  ^ 
capacity.  The  witness  will  not  be  allowed,  for  example,  to  assume 
the  truth  of  the  statements  of  such  other  persons  as  part  of  the 
basis  of  his  opinion,^  even  were  these  very  persons  themselves 


18.  Cronin  r.  Fitchburg,  etc.,  E. 
Co.,  181  Mass.  202,  63  N.  E.  335,  92 
Am.  St.  Rep.  408  (1902);  Austin, 
etc.,  R.  Co.  V.  McElmurry,  (Tex.  Civ. 
App.  18P5)  33  S.  W.  249;  Kansas 
City,  etc.,  R.  Co.  v.  Stoner,  51  Fed. 
649,  2  C.  C.  A.  437   (1892). 

19.  Spivey  v.  State,  (Tex.  Cr.  App. 
1903)   77  S.  W.  444. 

20.  Salem  v.  Webster,  95  111.  App. 
120    (1900). 

21.  Coburn  v.  Moline,  E.  M.  &  W. 
Ry.  Co.,  243  111.  448,  90  N.  E.  741 
(1910). 

22.  Subjective  and  voluntary  symp- 
toms. —  Where  an  injured  person 
goes  to  a  physician,  not  for  treat- 
ment, but  to  be  examined  in  order 
that  the  doctor  may  testify  as  an  ex- 
pert in  behalf  of  tlie  party,  the  physi- 
cian should  not  be  permitted  to  ex- 
press an  expert  opinion  on  subjective 
conditions  and  fortify  it  by  stating 
acts  of  the  injured  person  which 
could  have  been  purely  voluntary  on 
his  part.  Chesapeake  &  0.  Ry.  Co. 
V.  Wiley,   (Ky.   1909)    121  S.  W.  402. 


The  danger  of  manufactured  evi- 
dence will  be  avoided  by  judicial  ad- 
ministration, so  far  as  practicable. 
Fuhry  v.  Chicago  City  Ry.  Co.,  239 
111.  548,  88  N.  E.  221  (1909);  Co- 
burn  V.  Moline,  E.  M.  &  W.  Ry.  Co., 
149  111.  App.  132  (1909);  Casey  v. 
Chicago  City  Ry.  Co.,  237  111.  140,  86 
N.  E.  606  (1908);  Chicago  City  Ry. 
Co.  V.  Shreve,  226  111.  530,  80  N.  E. 
1040  (1907);  People  v.  Hill,  195  X. 
Y.  16,  87  K  E.  813  (1909)  (insan- 
ity) ;  Myhra  v.  Chicago,  M.  &  P.  S. 
Ry.  Co.,   (Wash.  1911)   112  Pac.  939. 

SuiEcient  reason  may,  however,  be 
shown  for  receiving  the  evidence. 
Fuhry  v.  Chicago  City  Ry.  Co.,  144 
111.  App.  521  (1908);  Chicago  City 
Ry.  Co.  V.  Greinke,  136  111.  App.  77 
(1907);  De  Courcy  r.  Prendergast 
Const.  Co.,  (Mo.  App.  1909)  120  S. 
W.  632. 

§  2021-1.  §§  2574   et  seq. 

2.  §  2698  et  seq. 

3.  Chicago,  etc.,  R.  Co.  r.  Sheldon, 
6  Kan.  App.  347,  51  Pac.  808  (1897)  ; 
Atchison,  etc.,  R.  Co.  v.  Frazier,  27 
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skilled  witnesses  or  testifying  as  experts.*  Members  of  the  family 
of  the  patient  ^  stand  in  the  same  position,  in  this  respect,  as  do 
other  witnesses.  In  general,  the  skilled  observer  cannot  use  as 
part  of  the  basis  of  his  inference  or  conclusion  the  truth  of  facts 
which  he  derives  from  information  furnished  by  others.® 

Corroboration.  —  Administration  may  decline  to  reject  a  per- 
fectly satisfactory  inference  simply  because  objectionable  matter 
is  used  as  part,  though  a  negligable  one,  of  the  basis  of  fact.  A 
witness  who  has  reached  a  conclusion  is  not  to  be  excluded  as  in- 
competent because  he  thinks  that  his  judgment  has  been  cor- 
roborated in  ways  which,  if  standing  alone,  the  court  would  prob- 
ably reject.  Thus,  a  skilled  observer,  speaking  from  the  results 
of  a  personal  examination  is  not  rendered  incompetent  by  the 
fact  that  his  opinion  is  sustained  by  the  records  of  a  sciagraph  or 
by  the  report  of  another  physician.'' 

§  2022.  (Medical  Inferences;  Qualifications  of  Witnesses; 
Detail  of  constituting  Facts) ;  Insufficient  Facts  fail  to  qualify.  — 
The  detail  of  constituting  facts  stated  by  a  medical  observer  must 
meet  the  prescribed  standard.  Judicial  administration  will  not 
accept  the  statement  of  such  a  witness  unless  the  judge  is  able  to 
perceive,  from  the  detail  made  to  him,  that  the  witness  is  in  a 
position  both  from  a  standpoint  of  observation  and  that  of  reason- 
ing, to  draw  an  inference  which  may  be  reasonably  helpful  to  the 
jury.^  In  other  words,  should  it  appear  when  the  detail  is  made 
that  it  fails  to  disclose  facts  upon  which  the  jury  could  act  in 
accordance  with  the  inference  of  the  witness,  the  latter  will  be 
excluded.^    Where  the  witness  himself  shows  in  this  way  that  the 

Kan.  463   (1882)  ;  Heald  v.  Thing,  45  E.   Co.,   73   Wis.   158,  40  N.   W.   657 

Me.  392   (1858)  ;  Foster  v.  New  York  (1888). 

Fidelity,  etc.,  Co.,  99  Wis.  447,  75  K  6.  Mitchell   v.    State,    58   Ala.   417 

W.  69,  40  L.  R.  A.  833   (1898)  ;  Vos-  (1877)  ;  Moore  v.  State,  17  Ohio  St. 

burg  V.  Putney,  78  Wis.  84,  47  N.  W.  521    (1867)  ;    Vosburg  v.  Putney,  78 

99   (1890)  ;  Delaware,  etc.,  R.  Co.  v.  Wis.  84,  47  N.  W.  99  (1890). 

Roalefs,  70  Fed.  21,  16  C.  C.  A.  601  7.  Seaboard  Air  Line  Ry.  v.  Mad- 

(1895)  ;    U.   S.  V.  Faulkner,  35   Fed.  dox,  131  Ga.  799,  63  S.  E.  344. 

730    (1888).  §  2022-1.  Sullivan  v.  Metropolitan 

4.  Miller  v.  St.  Paul  City  R.  Co.,  St.  R.  Co.,  63  N.  Y.  App.  Div.  46,  71 
62  Minn.  216,  64  N.  W.  554   (1895).  N.  Y.  Suppl.  280   (1901)  ;  McCabe  V. 

5.  Chicago,  etc.,  R.  Co.  r.  Sheldon,  Third  Ave.  R.  Co.,  22  Misc.   (N.  Y.) 
6  Kan.  App.  347,  51  Pac.  808  (1897)  ;  707,  50  N.  Y.  Suppl.  34  (1898). 
Heald  v.  Thing,  45  Me.   392    (1858)  2.  People  v.  Marseiler,  70  Cal.  98, 
(wife);    Kreuziger   v.   Chicago,   etc.,  11  Pac.  503   (1886);  iPeople  v.  Olm- 
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jury,  as  a  matter  of  reason,  ought  not  to  act  as  he  suggests  to  them, 
the  same  result  is  still  more  clearly  indicated.^  Thus,  where  a 
physician  testifies  that  unless  he  knows  the  truth  with  regard  to 
certain  specific  facts,  his  opinion  must  be  worthless  and  it  is 
developed  upon  the  trial  that  he  does  not  know-  the  same,  nothing 
remains  but  to  reject  his  conclusion.* 

§  2023.  (Medical  Inferences;  Qualifications  of  Witnesses); 

Attending  Physician.  —  As  a  matter  of  practice,   any  regularly 

qualified  and  acting  member  of  the  medical  profession  will  be 

received  as  a  witness/  whether  practising  in  the  country  or  in  the 

city.^     He  need  have  no  license  under  which  to  exercise  his  art.'' 

IlTor  need  he  have  been  examined  by  any  administrative  board  * 

for  any  general  or  limited  purpose  connected  with  his  profession.® 

Insanity.  —  Should  it  appear  to  the  presiding  judge  that  the 

type  of  malady  involved  is  one  where  special  qualifications  are 

needed  by  the  witness,  in  order  to  guide  rather  than  to  confuse  the 

jury,  he  may  be  justified  in  rejecting  the  average  professional 

observer.     Thus,  merely  by  being  a  physician  does  not  qualify  a 

witness  to  testify  as  to  insanity,  even  when  combined  with  some 

slight  opportunities  for  observation.* 

stead,  30  Mich.  431   (1874);  Hunt  v.  North  Dakota.  —  Tullis  i:  Rankin, 

State,  9  Tex.  App.  166   (1880)  ;  Sias  6  N.  D.  44,  68  N.  W.  187,  66  Am.  St. 

r.  Consolidated  Lighting  Co.,  73  Vt.  Eep.  586,  35  L.  R.  A.  449  (1896). 

35,  50  Atl.  554    (1899).  Virginia.  — Zivingston  v.  Com.,  14 

3.  Prince  v.  State,  100  Ala.  144,  14  Gratt.  592  (1857).   ' 

So.  409,  46  Am.  St.  Rep.  28   (1893);  Washington.  —  Robinson     v.      Ma- 
Manhattan  L.  Ins.  Co.  V.  Beard,  112  rino,  3   Wash.  434,   28   Pac.  752,  28 
Ky.  455,  66  S.  W.  3"5,  23  Ky.  L.  Rep.  Am.  St.  Rep.  50   (1892). 
1747    (1902).  The  inference  of  the  witness  must 

4.  Fitch   V.    Martin,    84    Neb.    745,  be    based    upon    the    conditions    ob- 
122  N.  W.  50   (1909).  served.     Thompson  r.  U.  S.,  30  App. 

§  2023-1.  California.  —  People  v.  D.  C.  -352    (1908). 

Currant,    116    Cal.    179,   48   Pac.    75  2.  Bunel    v.    O'Day,    125    Fed.    303 

(1897).  (1903)    (impotency). 

j^owa.  —  Stone   v.   Moore,   83    Iowa  3.  Sebastian  r.  State,   41  Tex.   Cr. 

186,    49    N.    W.    76    (1891)     (female  248,   53  S.  W.  875    (1899);   Allen  v. 

physician).  Voje,    114    Wis.    1,    89    N.    W.    924 

Maine.  —  Powers    v.    Mitchell,    77  (1902). 

Me.  361   (1885).  4.  State  v.    Speaks,   94   N.   C.   865 

Neto    Jersey.  —  Castner    v.    Sliker,  (1886). 

33  N.  J.  L.  95   [affirmed  in  33  N.  J.  5.  Lowe  v.  State,  118  Wis.  641,  96 

L.  507]    (1869).  N.  W.  417    (1903)    (examiner  in  lu- 

New     York.  —  Johnson     v.     Steam  nacy). 

Gauge,  etc.,  Co.,  72  Hun  535,  25  N.  6.  Cox    r.    State,    (Tex.    Cr.    App. 

Y.  Suppl.  689  (1893).  1910)   132  S.  W.  125. 


2705  Qualification  by  Peactical  Expeeiekce.  §§  2024,  2025 

§  2024.  (Medical  Inferences;  Qualifications  of  Witnesses); 

Proof   of  Qualification Instead  of  proof,   it  may  be   assumed 

that  members  of  a  profession,  after  a  reasonable  time,  have  knowl- 
edge common  ta  persons  engaged  therein.^  Where  an  assumption 
cannot  reasonably  be  indulged,  affirmative  proof  must  be  made  as 
to  qualification  of  the.  witness.  No  medical  observer  is,  however, 
entitled  to  demand  that  his  fitness  be  passed  upon  by  members  of 
his  own  school  of  medicine.* 

Close  assdciaiion  with  the  medical  profession  does  not  of  .itself 
qualify  a  witness  so  circumstanced  to  testify  to  a  medical  inference 
drawn  by  him.  An  undertaker,  for  example,  cannot  speak 
authoritatively  upon  physiological  conditions  or  as  to  the  con- 
clusion to  which  they  would  lead  the  medical  mind.^ 

§  2025.  (Medical  Inferences;  Qualifications  of  Witnesses); 

Practical  Experience.  —  It  is  by  no  means  essential  that  the  qualifi- 
cations of  the  medical  witness  should  be  of  a  scientific  character. 
A  practical  training  may  be  entirely  sufficient.  Thus,  in  respect 
to  medical  matters  covered  by  their  specific  field,  the  trial  judge 
will  be  justified  in  receiving  the  inferences  of  experienced  nurses.^ 
Where,  however,  the  inference  is  a  distinctly  technical  one  and 
no  qualifying  experience  is  shown,  the  reasoning  of  such  a  witness 
is  irrelevant.  A  nurse  cannot,  for  example,  be  allowed  to  assert, 
without  special  experience,  his  inference  as  to  whether  a  given 
case  of  mental  aberration  is  an  instance  of  melancholia  or  is  due 
to  morphine  poisoning.^  Nor  can  a  woman,  though  experienced  in 
nursing  bone-felons,  state  what  inference  she  has  drawn  from 
surface  indications  as  to  the  depth  of  the  incision'  made  by  an 
attending  physician  in  a  particular  instance  of  the  malady.^    For 

§  2024^1.  State  v.  Kammell,  (S.  D.  cnced  surgical   attendaat  may  state, 

1909)   122  N.  W.  420;  Smits  v.  State,  almost  as  a  matter  of  fact,  his  rea- 

145  Wis.  601,  130  N.  W.  525  (1911).  soning  as  to  what  disease  a  particu- 

2.  Henslin  v.  Wheaton,  91  Minn.  lar  operation  was  designed  to  re- 
219,  97  N.  W.  882,  64  L.  R.  A.  126  move.  Lund  v.  Masonic  L.  Assoc,  81 
(1904)    (use  of  X-rays).  Hun    (N.  Y.)    287,  30  N.   Y.   Suppl. 

3.  People  V.  Millard,  53  Mich.  63,  775    (1894). 

18  N.  W.  562  (1884).  2.  Osborne  v.  Troup,  60  Conn.  485, 

5   2025-1.   Dashiell  v.   GriflSths,   84  23  Atl.   157    (1891). 

Md.  363,  35  Atl.  1094   (1896)  ;   Com.  3.  Dashiell  v.  Griffiths,  84  Md.  363, 

V.  Gibbons,  3  Pa.  Super.  Ct.  408,  39  35  Atl.  1094  (1896).    See  also  Qmves 

Wkly.  Notes  Cas.    (Pa.)    565   (1897)  V.  Santway,  2  Silv.  Supreme  (N.  Y.) 

(discoloration  of  a  limb).  67,  6  N.  Y.  Suppl.  892  (1889). 
Surgical     operation.  —  An     experi- 

VOL.   Ill  — lYO 


§  2026  Infeeewce;  Skilled  Obseievee.  2706 

still  stronger  reasons,  a  medical  attendant  will  be  permitted  to 
declare  an  inference  of  his  observation  which  any  ordinary  ob- 
server might  have  announced,  e.  g.,  that  a  given  individual  was 
shown  to  be  in  a  sound  physical  condition  because  his  blood  did 
not  settle.* 

§  2026.  (Medical  Inferences;  Qualifications  of  Witnesses) ; 

Reading  and  Study.  —  For  certain  purposes,  reading  may  be  a 
•  sufficient  quaHfication,  when  taken  in  connection  with  the  other 
facts  of  the  ease,  to  enable  a  practitioner  to  draw  an  inference 
helpful  to  the  jury.^  An  exhibition  by  the  witness  of  a  general 
professional  training  may  be  regarded  as  an  essential  condition, 
in  most  instances,  for  receiving  an  inference  based  upon  study  or 
reading.^  The  latter  has,  under  exceptional  circumstances,  been 
deemed  sufficient,*  absence  of  other  experience  merely  affecting 
the  weight  of  the  inference.*  It  is  not  essential  that  the  reading 
should  have  related  to  the  precise  subject  under  investigation,^ 
nor  that  the  witness  should  actually  have  employed  the  informa- 
tion or  theory  which  he  has  gained  from  his  study.  Thus,  an 
osteopath  may  testify  as  to  medical  inferences,®  provided  he  has 
made  them  the  subject  of  his  reading. 

4.  Metropolitan  E.   Co.  v.  Martin,  N.  Y.  Cr.  188    (1899)    [citing  People 

15   App.   Cas.    (D.    C.)    552    (1900).  v.  Rice,  159  N.  Y.  400,  54  N.  E.  48 

See  also  State  v.  Dixon,  47  La.  Ann.  (1899)]. 

1,  16  So.  589   (1895).  Vermont.  —  Johnson  v.   Castle,   63 

§  202G-1.    Arkansas.   —   Arkansas  Vt.  452,  21  Atl.  534    (1891)    (power 

Southwestern  R.  Co.  v.  Wingfield,  126  of  procreation). 

S.  W.  76   (1910).  See  also  Hathaway's  Adm'r  v.  Ins. 

/otuo.  — State  v.  Donovan,  102  N.  Co.,  48  Vt.  351    (1875). 

W.  794  (1905)    (hypnotism).  United  States.  —  Kelly  v.  U.  S.,  27 

il/arj/toJid.  —  Annapolis       Gas       &  Fed.  618   (1885). 

Electric  Light  Co.  v.  Fredericks,  109  2.  Soquet  r.  State,  72  Wis.  659,  40 

Md.  595,  72  Atl.  534    (1909)    (grad-  N.  W.  391   (1888). 

uate  of  five  years).  3.  Pecos  &  N.  T.  Ry.  Co.   v.  CoflF- 

Massachusetts.    —    Hardiman       v.  rnan,    (Tex.   Civ.  App.   1909)    121   S. 

Brown,  162  Mass.  585,  39  N.  E.  192  W.  218. 

(1895)     (tumors).  4.  Pecos  &  N.  T.  Ry.  Co.  v.  Coff- 

Michigan.  —  Marshall  D.  Brown,  50  man,    (Tex.   Civ.  App.   1909)    121   S. 

Mich.  148,  15  N.  W.  55   (1883).  W.  218. 

Missouri.  —  Seckinger  v.  Mfg.  Co.,  5.  Missouri,    K.    &   T.    Ry.   Co.   of 

129  Mo.  590,  31  S.  W.  957   (1895).  Texas    i;.    Farris,     (Tex.    Civ.    App. 

New  Hampshire.  —  State  v.  Wood,  1910)    124  S.  W.  497. 

63  N.  H.  484  (1873).  6.  Butcher   v.    Wisconsin   Ry.    Co., 

Nem    York.  —  People    v.     Benhara,  (Wis.  1909)    120  N.  W.  518. 
160  N.  Y.  402,  441,  55  N.  E.  11,  14 


2707  Statutoey  Qualifications.        §§  2027,  2028 

§  2027.  (Medical  Inferences;  QualiScatlons  of  Witnesses)} 

Special  Training.  —  The  skilled  medical  observer  need  not  be  a 
specialist.  No  requirement  exists  that  lie  should  possess  excep- 
tional skill.^  For  example,  an  oculist  is  not  nfeded  to  speak  with 
regard  to  affections  of  the  eye.  Others  than  aurists  may  testify 
concerning  diseases  of  the  ear.^  It  is  not  a  fact  of  consequence 
that  the  proposed  witness  has  ceased  to  practice  along  regular 
medical  lines  and  employs  Christian  Science  as  a  method  for  heal- 
ing disease.^ 

Nurses  and  other  medical  assistants.  —  A  range  of  medical  in- 
ferences, more  or  less  extensive,  may  helpfully  be  drawn  by  per- 
sons whose  training  has  been  gained  just  outside  the  strict  lines 
of  medical  activity  but  in  some  work  allied  to  that  of  the  pro- 
fession. A  nurse,  graduated  from  some  reputable  institution  or 
qualified  by  praotical  experience,  may  be  allowed  to  state  infer- 
ences from  her  observation.  Often  these  are  of  that  intuitive  or 
reflex  character  which  makes  them,  to  a  person  of  the  training  of 
the  witness,  largely  expressions  of  fact.  Thus,  a  nurse  may  state 
what  was  the  object  of  administering  certain  drugs.* 

§  2028.  (Medical  Inferences;  Qualifications  of  Witnesses; 

Special  Training) ;  Statutory  Conditions The  qualifications  of 

a  medical  observer  need  not  be  proved  by  record.  The  question 
of  such  qualification  is  one  to  be  settled  by  judicial  administra- 
tion, following  its  own  methods.     A  physician  may  testify  as  a 

§  8027-1.  Castner  v.  Sliker,  33  N.  4.  Kimic   v.    San   Jose   Los    Gatoa 

J.  L.  95  (1869)  ;  O'Neil  v.  Dry  Dock,  Interurban  Ey.  Co.,  156  Cal.  379,  104 

etc.,  R.  Co.,  59  N.  Y.  Super.  Ct.  123,  Pac.     986     (1909)      (strychnine    and 

15  N.  Y.  Suppl.  84  (1891)    (deafness).  brandy). 

Where    the    presiding    judge    feels  See  also  Dashiell  v.  Griffith,  84  Md. 

that    the    medical    inference    to    be  363,  35  Atl.  1094   (1896)    (treatment 

drawn  is  one  which  can  most  satis-  of  a  bone  felon)  ;   Masons  v.   Fuller, 

factorily  be  reached  by  a  specialist,  45  Vt.  31   (1872)    (premature  birth)  ; 

and  that  it  is  fairly  within  the  power  Allen  v.  Voje,  114  Wis.  1,  89  N.  W. 

of  the  proponent  to  produce   such   a  924    (1902)     (meaning   of  change  in 

witness,  the  evidence  of  an  ordinary  temperature). 

physician  may  be  rejected.  Emerson  For  some  consideration  of  the  ques- 
Gaslight  Co.,  6  All.  146  (-1863)  (ef-  tion  as  to  whether  a  nurse  may  re- 
fect of  gas  on  the  human  system).  quire  a  license  in  order  to  be  allowed 

2.  Castner  v.  Sliker,  33  N.  J.  L.  95  to  testify,  see  Allen  v.  Voje,  114  Wis. 
(1869).  1,  89  N.  W.  924  (1902). 

3.  Stone  v.  Moore,  83  Iowa  186,  49 
N.  W.  76  (1891). 


§§  2029,  2030     Infeeence;  Skilled  Observee.  2708 

skilled  witness  although  his  license  has  not  been  recorded  with  the 
county  court  as  required  by  law.^  Even  where  a  statute,  under- 
taking to  regulate  the  practice  of  medicine,  has  prescribed  that  no 
physician  shall  practice  his  art  except  after  receiving  a  diploma 
from  some  incorporated  medical  society  or  college,  or  be  a  member 
of  a  county  or  state  association,  the  witness  may  be  examined 
orally  in  such  manner  as  the  court  may  direct.-  The  issue  is  not 
as  to  whether  the  doctor  is  entitled  to  practice  his  profession  but 
as  to  whether  he  is  competent  to  aid  the  jury. 

§  2029.  (Medical  Inferences;  Qualifications  of  Witnesses); 

Testimony  of  Others.  —  To  a  limited  extent,  the  qualifications  of  a 
medical  witness  may  be  established  by  the  testimony  of  others. 
Thus,  a  competent  practitioner  may  state,  as  a  matter  of  special 
knowledge,  what  qualities,  in  a  given  connection,  would  constitute 
adequate  professional  skill.^  He  will  not,  however,  necessarily  be 
permitted  to  go  further  and  testify  that  a  particular  practitioner 
who  has  come  under  his  observation  is,  as  a  matter  of  fact,  skilful.^ 

§  2030.  (Medical    Inferences);    Probative    Weight Many 

considerations  may,  as  is  natural,  affect  the  weight  in  evidence 
properly  to  be  attached  to  the  inference  of  a  medical  observer. 
Thus,  the  fact  that  an  examination  was  not  recently  made  dim- 

§  2028-1.  Smits  i:  State,  145  Wis.  even  under  the  anomalous  Wisconsin 

601,  130  N.  W.  525   (1911).  statute.      Montgomery    r.    Scott,    34 

See  also  Colder  v.  Lund,  50  Nebr.  Wis.  339,  343    (1874).     See  also  lie- 

867,  70  N.  W.  379   ( 1897 )  ;  People  •!,'.  Donald   r.    Ashland,   78   Wis.   25,   47 

Kice,    159   N.   Y.   400,    54   N.    E.    48  N.  W.  434   (1890). 

(1899).  §  2029-1.  Leighton   i'.   Sargent,   31 

Administrative  assumptions.  —  N.  H.  119,  64  Am.  Dec.  323  (1855)  ; 
From  the  fact  that  a  doctor  testifies  Boydston  v.  Giltner,  3  Oreg.  118 
that  he  has  "practiced,"  it  would  be  (1869).  But  see  Williams  v.  Popple- 
assumed  by  the  court  that  he  has  com-  ton,  3  Oreg.  139  (1869). 
plied  with  all  the  forms  of  law.  2.  Barber  r.  Merriam,  11  Allen 
Smits  !'.  State,  145  Wis.  601,  130  N.  (Mass.)  322  (1865). 
W.  525  (1911).  Irrelevancy.  —  As  it  by  no  means 

2.  McDonald   v.   Ashland,    78   Wis.  follows    that   a   man   acted   skilfully 

251,  47  N.  W.  434   (1890).  in  a  given  connection  merely  because 

See  also   Lowe   f.   State,   114  Wis.  he  was   skilful,  the  real  ground   for 

1,   96   N.   W.   417    (1903);    State   r.  the  rejection  of  this  line  of  evidence 

Speaks,  94  N.  C.  874   (1886).  frequently  is  the  fact  that  it  has  no 

The    question     whether    a    leg    is  logical  bearing  upon  the  proposition 

broken  is  one  of   fact  for  the  state-  in    issue.      Boydston    v.    Giltner,    3 

ment  of  which  no  diploma  is  required  Oreg.  118    (1869). 


2709  Eesults  of  Autopsy.  §  2031 

inishes,  so  far  as  its  influence  extends,  the  probative  force  whicli 
would  otherwise  attach  to  the  inference  of  a  medical  observer 
drawn  from  it.'  In  like  manner,  that  the  view  of  the  medical  wit- 
ness rests,  in  large  part,  upon  the  truth  of  the  statements  made  to 
him  by  the  patient  or  by  others  is  regarded  as  impairing,  to  a 
certain  extent,  merely  the  weight  of  his  testimony.''  Neither  a 
jury  nor  the  trial  judge  is  presumed  to  have  such  technical  knowl- 
edge of  anatomy  and  surgery  as  to  be  qualified  to  pass  upon  the 
improhaiility  of  evidence  depending  on  scientific  knowledge.' 
Should  the  fact  of  such  iraprobability  be  established,  it  can  scarcely 
fail  to  lessen  the  normal  evidentiary  value  of  a  medical  inference. 
The  general  features  upon  which  the  credibility  of  witnesses  is 
based  are  the  same  in  this  as  in  other  connections.  The  results 
arrived  at  by  an  examination  which  is  searching  and  thorough  are, 
naturally,  more  reliable  than  those  reached  by  a  casual  or  cursory 
inspection.*  The  bias  of  a  medical  witness  toward  the  side  for 
which  he  testifies  may  be  established  in  any  logical  way,  e.  g., 
that  the  witness  is  interested  to  support  his  present  contention  in 
other  connections.* 

Province  of  the  jury.  —  The  question  as  to  the  weight  properly 
to  be  accorded  to  the  medical  inference  of  a  qualified  physician  is 
one  for  the  jury.® 

§  2031.  (Medical  Inferences);  Results  of  Autopsy A  pro- 
fessionally trained  medical  witness  who  has  made  an  autopsy  or 
has  attended  at  the  making  of  one,  may  state  his  inference  or  con- 
clusion as  to  what  it  indicated.'     Such  a  witness  observing  the  con- 

§  2030-1.  Reininghaus       v.      Mer-  Moore    v.    State,    17    Ohio    St.    521 

chants'  L.  Assoc,  116  Iowa  364,  89  (1867). 

N.  W.  1113  (1902).  3.  Burton   v.   Neill,    (Iowa,    1908) 

Should  the  observation  of  the  wit-'  118  N.  W.  302. 

ness  have  been  made   at  a  time  too  4.  Johnson  v.  Great  Northern  Ey. 

remote  to  be  relevant  it  will  of  neeea-  Co.,  107  Minn.  285,  119  N.  W.  1061 

sity  be  rejected.  (1909). 

2.  Mitchell   v.    State,   58   Ala.   417  5.  Witty     v.    Springfield    Traction 

(1877).  Co.,  (Mo.  App.  1911)   134  S.  W.  82. 

Cross-examination.  —  The  fact  may  6.  Levering  v.    Com.,    (Ky.    1909) 

be    ascertained    upon    croas-examina-  117  S.  W.  253. 

tion.    Lay  v.  Adrian,  75  Mich.  438,  42  §  2031-1.  Alahama.  —  Simon      v. 

N.  W.  959   (1889).  State,  108  Ala.  27,  18  So.  731   (1895) 

In  other  cases,  the  inferencs  so  af-  (cause  of  death), 

fected    has    been    entirely    rejected.  Arkansas.  —  King  t).  State,  55  Ark. 

604,  19  S.  W.  110   (1892). 
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gested  condition  of  the  viscera,  may  testify  that  the  appearances 
indicated,  or  were  at  least  consistent  with,  poisoning  by  the  use  of 
strychnia.^  In  many  instances,  the  element  of  reasoning,  pro- 
fessional or  other,  is  slight.  This  being  so,  they  are  received  by 
judicial  administration  with  the  same  readiness  displayed  in  case 
of  any  other  relevant  fact  It  requires,  for  example,  no  high  de- 
gree of  medical  skill  to  state  the  effect  on  a  uterus  observed  at  an 
autopsy  resulting  from  attempts  to  commit  an  abortion  ^  or  as  to 
the  size  and  age  of  a  given  foetus.^  What  occurred  at  a  surgical 
operation  ^  may  be  equally  a  matter  of  fact.  Into  the  same  cate- 
gory fall  the  technical  terms  involved  in  any  medical  statement. 
These,  to  the  scientifically  trained  witness  are  mere  facts  of  special 
knowledge  ®  which  he  may  state,''  as  a  matter  of  course. 

Ordinary  observers.  —  Where  one  not  qualified  as  a  skilled  wit- 
ness is  present  at  an  autopsy  he  may  state  the  result  of  his  personal 
observation.^     Thus,  any  person  who  noticed  upon  such  an  occa- 


Massachusetts.  —  Com.  v.  Taylor, 
132  Mass.  261    (1882). 

'Nevada.  —  State  v.  Buralli,  71  Pac. 
532    (1903). 

New  Yorh.  —  People  v.  Schmidt, 
168  N.  Y.  568,  61  N.  B.  907,  14  N.  Y. 
Cr.  188  ( 1901 )  ;  People  v.  Benham, 
160  N.  Y.  402,  55  N.  E.  11,  14  N.  Y. 
Cr.  188   (1899). 

Teaoas.  —  McConnell  v.  State,  22 
Tex.  App.  354,  3  S.  W.  699,  58  Am. 
Eep.  647   (1886). 

Utah.  —  State  v.  Martensen,  26 
Utah  312,  73  Pae.  562,  633  (1903) 
(time  since  last  meal). 

Legal  requirements.  —  It  is  not  ma- 
terial in  such  a  connection  that  legal 
requirements  or  the  demands  of  cour- 
tesy or  fair  treatment  were  violated 
on  the  occasion  of  making  an  au- 
topsy. Its  results,  for  example,  are 
not  rendered  less  competent  because 
it  was  taken  after  an  indictment 
against  the  prisoner  and  without  no- 
tice to  him.  King  v.  State,  55  Ark. 
604,  19  S.  W.  110  (1892);  State  v. 
Leabo,  89  Mo.  247,  1  S.  W.  288 
(1886). 

The  medical  examiner  may  have 
had  no  warrant  in  law  for  doing  as 


he   has    done.      Com.   v.   Taylor,    132 
Mass.  261    (1882). 

Such  a  circumstance  or  even  that 
the  examination  was  made  long  after 
death  affects,  so  far  as  operative  at 
all,  only  the  weight  of  the  testimony. 
Williams  v.  State,  64  Md.  384,  1  Atl. 
887  (1885);  State  v.  Brooks,  92  Mo. 
542,  5   S.  W.  257,  330    (1887). 

2.  Copeland  v.  State,  58  Fla.  26,  50 
So.  621    (1909). 

3.  People  V.  Hagenow,  236  111.  514, 
86  N.  E.  370   (1908). 

4.  State  V.  Hatch,  83  Kan.  613, 
112  Pae.  149  (1910). 

5.  Steinacker  v.  Hills  Bros.  Co.,  87 
N.  Y.  Suppl.  33,  91  App.  Div.  521 
(1904)    (amputation  of  leg). 

6.  §§  870  et  seq. 

7.  State  V.  Meyers,  (La.  1907)  44 
So.   1008. 

8.  Relevancy  required.  —  The  fact 
to  which  the  witness  testifies  must,  of 
course,  be  relevant,  either  in  itself 
considered  or  in  connection  with 
other  facts.  An  ordinary  observer 
will  not  be  permitted,  for  example, 
to  testify  as  to  the  direction  of  a 
bullet  wound  from  seeing  an  under- 
taker probe  for  it  unless  he  is  pre- 


2711  Mining.  §§  2031a,  2032 

sion  that  the  course  of  the  fatal  bullet  was  through  the  heart  and 
liver  *  may  declare  the  fact.  So,  the  ordinary  observer  may  state 
what  the  autopsy  indicates  as  to  the  position  of  deceased  at  the 
time  when  he  was  shot,^°  provided  that  such  fact  is  relevant  to  the 
contention  of  the  accused." 

§  2031a.  Military  Affairs. — ^  War  may  be  scientific.  Members 
of  the  army  or  navy  will  be  permitted  to  state  the  relevant  technical 
inferences  which  may  arise  from  their  observation.  As  a  matter 
of  special  knowledge,^  military  men  of  sufficient  experience  or 
training  may  be  heard  to  declare  the  written  regulations  ^  and  un- 
written practice  relating  to  their  branch  of  the  service. 

§  2032.  Mining  Matters.^  —  In  sections  of  the  country  where 
mining  is  a  prominent  industry,  the  skill  of  a  trained  observer  in 
this  branch  of  art  is  frequently  utilized  by  courts  of  justice.  Any 
witness  sufficiently  equipped  by  scientific  training  or  practical  ex- 
perience to  make  his  reasoning  helpful  to  the  jury  may  state  a  tech- 
nical inference  from  what  he  has  observed.^  Unless  a  scientific 
or  practical  skill  commensurate  with  the  quality  of  the  inference 
is  sho'wu  by  the  witness,  his  testimony  will  be  rejected  as 
irrelevant.* 

pared  also   to  prove  that  the  probe  Reasoning  must  be  from  observa- 

of  the  undertaker  followed  the  diree-  tion.  —  The  skilled  witness  as  to  miu- 

tion  of  the  bullet.     Earles  v.   State,  ing  matters  must  speak  from  obser- 

(Tex.  Cr.  App.  1907)   106  S.  W.  138.  vation.     His  function  when  testifying 

See  §  1990,  n.  19.  as   an   expert  from   the  hypothetical 

9.  State  V.  Lyons,  113  La.  959,  37  statement  of  observations  made  by 
So.   890    (1904).  others  will  be  considered  in  another 

10.  Carson  v.  State,  57  Tex.  Cr.  E.  place.  §  2430.  In  either  connection, 
394,  123  S.  W.  590   (1909).  observation   is  essential.     He  cannot 

11.  Carson  v.  State,  57  Tex.  Cr.  R.  reason,  as  the  jury  does,  upon  the  evi- 
394,  123  S.  W.  590   (1909).  dence.      Employing    inference    about 

§  2031a-l.  §§  870  et  seq.  the   evidence   has   been   properly   re- 

2.  Bradley   v.   Arthur,   4   B.   A   C.  jeeted  as  being  a  "  conclusion  and  not 

292,  6  D.  &  E.  413,  10  E.  C.  L.  585  an  opinion."    Eogers  v.  Rundell,  (Mo. 

(1825).  App.  1908)    106  S.  W.  1096. 

§  2032-1.  See    also    §§    822,    908,  3.  Bennett  v.  Morris,    (Cal.   1894) 

2430.  37  Pac.  929;  Garfield  M.  &  M.  Co.  v. 

2.  Ferrari  v.  Beaver  Hill  Coal  Co.,  Hammer,    6    Mont.    53,    8    Pac.    153 

(Or.  1909)   102  Pac.  1016  (signal  out  (1885). 

of   repair)  ;    Anderson  v.   V.    S.,    152  See    also    Harris    v.    Consolidation 

Fed.    87,    81    C.    C.   A.    311    (1907)  Coal  Co.,  Ill  Md.  209,  73  Atl.   805 

(value  of  land  for  mining  purposes).  (1909). 
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Construction  and  layout.  —  Inferences  so  intuitive  as  prac- 
tically to  exclude  the  element  of  reasoning  as,  for  example,  whether 
a  discovery  shaft  was  sunk  above  a  vein  *  are  treated  as  matters  of 
fact  and  received  without  objections.  A  properly  qualified  wit- 
ness may  state  whether  the  preparations  for  mining  have  been  ade- 
quate, e.  g.,  an  examination  or  prospecting  for  minerals  has 
been  thorough  ^  or  what  it  has  revealed  for  mining  purposes.* 
Whether  certain  workings  could  be  made  to  a  profit  ^  is  a  proper 
subject  for  the  inference  of  one  skilled  in  mining.  To  the  lay  out 
of  the  mine  as  a  whole  or  of  any  particular  portion  of  it,  he  may 
apply  any  relevant  standard,  e.  g.,  that  of  safety.® 

Equipment.  —  In  respect  to  mine-equipment,  the  skilled  ob- 
server may  give  his  opinion  as  to  whether  certain  appliances  *  are 
reasonably  adapted  for  the  purpose  to  which  they  are  devoted.  He 
may  declare  that  certain  workings  were  safe,^"  convenient,  dan- 
gerous or  the  like. 

Operation.  —  In  connection  with  the  operation  of  a  mine,  one 
who  appears  to  the  reasonable  satisfaction  of  the  presiding  judge 
competent  to  do  so  may  declare  his  inference  as  to  what  classes  of 
work  are  possible  ■'^  and  what  are  not.  As  a  medical  man  diag- 
noses the  cause  of  disease,  the  skilled  miner  may  state  to  what 
cause  ^^  an  appearance  which  presents  itself  in  the  mine  ^^  is  prob- 
ably due.  Conversely,  he  may  properly  reason  as  to  the  effect  of 
certain  acts.-'* 

Capabilities  of  workmen,  whether  the  latter  are  engaged  in 
superintendence  ^*  or  not,  may  be  stated  by  a  skilled  witness  who 

4.  Hickey  v.  Anaconda  Copper  Min.  Co.  v.  Cheney,  162  Fed.  593,  89 
Min.  Co.,    (Mont.  1905)   81  Pac.  806.  C.  C.  A.  351    (1908). 

5.  Wells  V.  Leek,  151  Pa.  St.  431,  10.  Cotton  v.  Center  Coal  Mining 
25  Atl.  101    (1892)    (coal).  Co.,   (Iowa,  1909)    123  N.  W.  381. 

6.  Stambaugh  v.  Smith,  23  Ohio  11.  Bennett  v.  Morris,  (Cal.  1894) 
St.  584   (1873)    (coal).  37  Pac.  929. 

7.  Wilson  V.  Big  Joe  Block  Coal  12.  Clark  r.  Willett,  35  Cal.  534 
Co.,    (Iowa,   1909)    119  N.  W.  604.  (1868)    (tunneling). 

8ee  also  Noyes  v.  Clifford,    (Mont.  13.  Clark  r.   Willett,   35   Cal.   534 

1908)  94  Pac.  842.  (1868)     (cracking). 

8.  Central  Coal  &  Coke  Co.  v.  Wil-  14.  Wells  v.  Davis,  22  Utah  322,  62 
liams,  173  Fed.  337,  97  C.  C.  A.  597  Pac.  3  (1900)  (develop  mining 
(1909)    (roof).  claim). 

9.  Harvey  v.  Susquehanna  Coal  15.  Buckalew  v.  Tennessee  Coal, 
Co.,  201  Pa.  St.  63,  50  Atl.  770,  80  etc.,  Co.,  112  Ala.  146,  20  So.  606 
Am.  St.  Rep.  800   (1902).  (1895). 

See    also    Alaska-Treadwell     Gold     - 
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has  observed  the  conduct  in  question.  The  province  of  the  jury 
is,  however,  to  be  protected.  Should  the  competency  of  one  em- 
ployed in  mining  be  the  precise  point  upon  which  the  jury  are  to 
pass,  a  witness  will  not  be  allowed  to  state  his  inference  as  to  it,*® 
in  the  absence  of  some  controlling  necessity  .  In  like  manner,  an 
experienced  observer  may  give  his  opinion  as  to  whether  a  par- 
ticular piece  of  work  was  well  done.'^'^ 

Duties.  —  To  whose  duty  it  belongs  to  do  certain  acts  **  or  take 
certain  precautions  may  be  stated,  either  as  a  fact  or  as  an  infer- 
ence,^* by  one  sufficiently  trained  in  the  branch  of  mining  to  which 
the  inquiry  relates.  Thus,  a  question  asked  a  coal  miner  as  to 
whose  duty  it  was  to  inspect  and  keep  up  the  roof  of  the  entry  of 
the  mine  is  not  objectionable  as  calling  for  a  conclusion.* 

Soil  caving.  —  The  experienced  miner,  whether  scientifically  or 
practically  trained,  may  properly  state  an  inference  regarding  the 
danger  of  soil  caving  under ,  observed  conditions  and  declare 
his  opinion  concerning  the  most  effective  methods  for  providing 
against  it.  Whether  these  would  be  sufficient  under  certain  cir- 
cumstances may  be  itself  a  proper  subject  for  the  inference  of  a 
skilled  miner.  Thus,  a  miner  of  experience  may  state  whether  a 
complete  inspection  of  the  roof  of  a  mine  would  have  revealed  the 
danger  from  the  fall  of  a  stone  which  shortly  afterwards  oc- 
curred.^* Skilled  inferences  in  this  respect,  however,  are  by  no 
means  confined  to  mining.  It  has  been  sagaciously  remarked  by 
the  court  that,  in  other  connections,  persons  who  have  experience 
in  excavating  the  earth  and  in  protecting  themselves  against  its 
caving  may  have  such  a  peculiar  knowledge  of  the  character  of 
soils  and  of  the  best  methods  of  protection,  not  acquired  by  com- 

16.  In  an  action  for  injuries  al-  19.  Where  the  element  of  inference 
leged  to  have  been  sustained  by  the  is  large,  the  deduction  may  properly 
incompetency  of  a  mine  boss,  opin-  be  excluded.  Thus,  a  witness  skilled 
ions  of  witnesses  as  to  such  lack  of  in  mining  matters  may  not  state  that 
skill  will  not  be  received.  Purkey  v.  the  duty  of  a  given  workman  is  not 
Southern  Coal  &  Transportation  Co.,  to  place  particular  cars  on  one  set 
(W.  Va.  1905)   50  S.  E.  755.  of  tracks  but  to  place  them  on  an- 

17.  Pennsylvania  Coal  Co.  f.  other.  Brooks  v.  Chicago,  W.  &  V. 
Bowen,  (Ala.  1909)  49  So.  305  (drive  Coal  Co.,  234  111.  372,  84  N.  E.  1028 
a  heading)  ;  Stevenson  v.  Avery  Coal  (1908). 

&    Mining    Co.,    152    111.    App.    565  20.  Sloss-Sheffield  Steel  &  Iron  Co. 

(1910)    ("shots").  V.   Green,    (Ala.   1909)    49  So.  301. 

18.  Princeton   Coal   Mining  Co.   v.  21.  Sloss-Sheffield  Steel  &  Iron  Co. 
Downer,   (Ind.  App.   1911)    93  N.  E.  v.  Green,  (Ala.  1909)   49  So.  301. 
1009   (mine  boss). 
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mon  experience,  as  will  render  them  competent  as  expert 
witnesses.  ^^ 

Province  of  the  jury.  —  Administration  seeks  to  protect  the 
province  of  the  jury.  If  the  latter  can  be  brought  to  understand 
all  facts  and  either  possess  or  acquire  the  knowledge  necessary  to 
co-ordinate  them  into  a  reasonable  inference,  the  court  will  allow 
no  witness,  however  skilled,  to  invade  their  province. 

Where  all  the  facts  can  be  placed  before  the  jury,  no  forensic 
necessity  exists  for  receiving  the  inference  of  a  skilled  observer.^* 
Thus,  an  experienced  miner  cannot  be  asked  whether  "  if  the  fire 
boss  had  gone  through  the  entry  before  the  men  went  to  work  and 
used  ordinary  care  in  the  inspection  of  the  roof,  he  would  have 
discovered  that  the  roof  was  dangerous  and  liable  to  fall."  ^* 

The  inference  of  a  skilled  observer  on  a  matter  of  common 
knowledge  ^^  will  not  be  permitted  to  displace  the  reasoning  of 
the  jury  ^®  to  which  the  parties  are  entitled.^'' 

§  2033.  (Mining  Matters);  Preliminary  Statement  of  Consti- 
tuting Facts.  —  As  tending  to  test  the  qualifications  of  a  witness 
to  give  an  inference  regarding  mining  matters  which  the  jury  may 
rationally  follow,  the  presiding  judge  will  usually  require,  as  an 
administrative  matter,  that  the  "  expert  "  state  such  of  the  consti- 
tuting phenomena  on  which  his  inference  is  based  as  he  reasonably 
can.^    Should  it  appear  to  the  court  upon  the  making  of  such  a  pre- 

22.  Degenhart  v.  Gent,  97  111.  App.  the  ekidway  when  going  fast,  and 
145   (1901).  whether  it  is  dangerous  to  stand  by 

23.  Stewart  v.  Sloss-ShefBeld  Steel  the  akidway  while  the  bucket  is  trav- 
&  Iron  Co.,  (Ala.  1910)  54  So.  48  eling  up,  and  whether  the  bucket 
(roof  properly  timbered)  ;  Karkowski  running  at  a  certain  speed  is  liable 
V.  La  Salle  County  Carbon  Coal  Co.,  to  jump  out  relate  to  matters  of  eom- 
248  111.  195,  93  N.  E.  780  (1911)  mon  observation;  and  it  is  not  error 
(principal  door  to  a  mine)  ;  Wullner  to  exclude  the  opinion  of  a  witness 
V.  Smith  Lohr  Coal  Co.,  145  111.  App.  thereon.  New  Connelsville  Coal  & 
486  (1908).  Coke  Co.  v.  Kilgore,    (Ala.  1909)   50 

24.  Willis  Creek  Coal  Co.  v.  Jones,  So.  205. 

30  Ohio  Cir.  Ct.  R.  588  (1907).  §  2033-1.  Wells   v.   Leek,    151    Pa. 

25.  §  822.  St.  431,  25  Atl.  101    (1892). 

2G.  §  1799.  Voir   dire.  —  A    party    desiring    to 

27.  Where  the  inference  is  one  of  know  the  foundation  on  which  a  coal 

common  observation,  not  technical  in  miner,   testifying   as   a   witness,   will 

its  nature,  the  reasoning  of  a  skilled  base  his  answer  to  a  question  as  to 

observer      will      not      be      received.  whose    duty    it    was    to    inspect    and 

Whether  a  hoisting  bucket  in  a,  coal  keep  up  the  roof  of  the  entry  of  the 

mine  is  more  liable  to  jump  out  of  mine,  should  interrogate  the  witness 
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liminary  statement,  that  all  these  facts  can  be  placed  before  the 
jury  with  satisfactory  clearness  and  that  the  latter  will  be  able  to 
co-ordinate  them  into  a  reasonable  act  of  judgment,  no  adminis- 
trative ground  for  receiving  the  inference  of  the  witness  longer 
remains.^  Thus,  whether  a  given  mining  shaft  was  sunk  for  the 
purpose  of  ascertaining  the  exact  position  of  a  metal  bearing  vein  ^ 
is  a  matter  so  simple  as  not  to  require  the  reasoning  of  an  observer 
skilled  in  mining. 

§  2034.  Photographic  Art.i  —  An  observer  skilled  in  photog- 
raphy may  state  his  inferences  from  appearances  which  he  has 
observed.  He  may  be  a  competent  judge  as  to  the  quality  of  work, 
e.  g.,  whether  a  particular  photograph  has  been  well  taken.  ^  It 
has  been  very  rationally  required  that  for  one  skilled  in  photog- 
raphy to  testify  that  a  photographic  likeness  is  a  good  one,  his  ob- 
servation must  have  covered  not  only  the  photograph,  but  also  the 
sitter  as  well.'  On  the  other  hand,  one  entirely  unacquainted 
with  the  technical  merits  of  a  photograph  as  a  piece  of  professional 
work,  may  state  whom,  if  any  one,  it  resembles.* 

§  2035.  Railroad  Matters ;  ftualiications.i  — ^  As  a  source  of  liti- 
gation, railroads  have  few  compeers.  Abundant  opportunity  is 
therefore  furnished  for  receiving,  under  proper  administrative 
conditions  of  necessity  and  relevancy,  the  inferences  of  observers 
trained  in  the  various  branches  of  the  art  of  railroading.  As  a 
general  rule,  wherever  the  observed  phenomena  are  too  numerous 
and  intangible  effectively  to  be  placed  before  the  jury,  the  skilled 
railroad  witness  is  received.  Should  it  happen  that  the  inference 
is  a  technical  one,  requiring  for  its  formation  and  expression  the 
use  of  special  faculties  which  the  jury  cannot  be  assumed  to  pos- 
sess, the  same  result  follows. 

before  he  answers  the  question;  and,  3.  Davis  v.  Shepherd,  31  Colo.  141, 

if    his    examination    reveals    lack    of  72  Pac.  57   (1903). 

knowledge,    the    court    must    sustain  §  2034-1.  See  also  §   729. 

an  objection.     Sloss-SheiHeld  Steel  &  2.  Barnes  v.   Ingalls,   39   Ala.    193 

Iron  Co.  V.  Green,  (Ala.  1909)  49  So.  (1863). 

301.  3.  Schwartz    v.    Wood,    21    N.    Y. 

2.  Davis  V.  Shepherd,  31  Colo.  141,  Suppl.  1053   (1893). 

72   Pac.    57    (1903);    Colorado   Coal,  4.  Russell  v.  State,  (Ala.  1905)   38 

etc.,  Iron  Co.  v.  Lamb,  6  Colo.  App.  .So.  291. 

255,  40  Pac.  251  (1895).  §  2035-1.  See  also   §§  826  et  seq., 

919  et  seq.,  2436  et  seq. 
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To  admit  the  witness,  the  judge  must  be  satisfied  that  his  quali- 
fications are  commensurate  with  the  conclusion  which  he  purposes 
to  draw.^ 

Preliminary  detail  of  constituting  facts.  —  The  witness  will  be 
required,  as  a  matter  of  practice,  to  state  the  detail  of  constituting 
facts,  so  far  as  he  reasonably  can,  upon  which  he  bases  his  act  of 
reasoning.^ 

Special  training.  —  While  the  qualifications  of  the  skilled  ob- 
seiwer  as  to  railroad  matters  is  usually  gained  through  employment 
in  the  railroad  business,  it  is  not  necessary  that  this  should  be  the 
fact.  One  who  like  an  experienced  traveler,*  has  been  brought 
into  close  connection  with  railroads  in  some  other  capacity  may  be 
regarded  by  the  presiding  judge  as  competent  to  draw  certain  in- 
ferences. The  probative  force  of  such  an  inference  may  well  be 
impaired  by  lack  of  technical  training.  The  statement  of  a  pas- 
senger that  an  "  unusual "  jolt  was  felt  by  him  may  be  conceded 
but  slight  weight." 

"  State  of  the  case."  —  A  witness  whose  qualifications  to  state 
an  inference  upon  a  given  point  are  scanty  will  be  rejected  by 
judicial  administration  with  the  less  ceremony  when  completely 
qualified  witnesses  may  be  procured  upon  the  same  matter.® 

Protecting  the  jury.  —  Upon  familiar  administrative  principles, 
the  inference  of  the  witness  must  be  connected  with  his  observa- 
tion and  no  unnecessary  intrusion  upon  the  reasoning  of  the  jury 
will  be  permitted.  It  naturally  results  that  general  expressions 
as,  in  case  of  an  engineer,  that  he  "  could  not  have  done  more  "  '' 
to  avert  an  accident  will  not  be  received. 

§  2036.  (Railroad  Matters);  Construction,  —  The  roadbed  may 
furnish  the  subject  for  inferences  from  skilled  observation.^  Track- 

2.  Dillburn  v.  Louisville  &  N.  R.  4.  Central  of  Georgia  Co.  v.  Storrs, 
Co.,    (Ala.    1908)    47   So.   210;    Diet-        (Ala.  1910)    53  So.  746. 

richs  V.  Lincoln,  etc.,  R.  Co.,  13  Nebr.  5.  Patrum  v.  St.  Louis  &  S.  F.  R. 

301,  13  N.  W.  624   (1882).  Co.,  (Mo.  App.  1910)  129  S.  W.  1041. 
See  also  Horton  v.  Louisville  &  N.  G.  Webster  v.  Atlantic  Coast  Line 

R.  Co.,    (Ala.   1909)    49  So.  423    (en-  R.   Co.,  81    S.   C.   46,   61   S.  E.   1080 

gineer);    Pennsylvania   Co.    v.    Whit-  (1908). 

nev,    169   Fed.    572,   95    C.    C.   A.   70  7.  Macon,  D.  &  S.  R.  Co.  v.  Stew^ 

(1909)     (bi-akeman).  art,  125  Ga.  88,  54  S.  E.  197   (1906) 

3.  San  Antonio,  etc.,  R.  Co.  v.  §  2036-1.  Atlantic  &  B.  Ky.  Co.  v. 
Waller,  27  Tex.  Civ.  App.  44,  65  S.  City  of  Cordele,  128  Ga.  293.  57  S 
W.  210    (1901).  E.    493    (1907)     (feasibility   of   pro- 
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men  may,  for  example,  state  facts  ^  or  even  more  complicated  con- 
clusions as  to  its  proper  construction  or  maintenance.  In  such  a 
connection,  the  condition  of  the  railroad  premises  may  be  inferred  * 
as  well  as  that  of  its  roadbed.*  Upon  such  a  point  the  inference 
of  ordinary  observers  has  been  excluded,^  although  the  practice  of 
so  doing  has  not  been  universal.®  Even  vsrhere  the  observer  is 
competent,  sound  administration  may  well  exclude  an  inference 
with  regard  to  the  roadbed  which  encroaches  too  much  upon  the 
province  of  either  the  court  or  jury.' 

Protecting  cattle.  —  Whether  the  cattle  guards,  or  other  similar 
devices,  along  the  line  of  a  given  railroad,  erected  for  the  purpose 
of  protecting  the  cattle  in  adjoining  fields  are  reasonably  adapted 
to  secure  the  end  in  view  is  a  proper  subject  for  the  reasoning  of  a 
skilled  railroad  observer.  On  such  a  subject,  the  opinion  of  a 
farmer  owning  adjacent  land  but  having  no  special  training  or  ex- 


posed change)  ;  Stewart's  Adm'x  v. 
Louisville  &  N.  E.  Co.,  (Ky.  1910) 
125  S.  W.  154  (condition  of  tracks)  ; 
Missouri,  K.  &  T.  Co.  of  Texas  v. 
Hagler,  (Tex.  Civ.  App.  1908)  112 
S.  W.  783  (embankment  badly  con- 
structed) ;  Trovell  V.  Delaware,  L.  & 
W.  R.  Co.,  180  Fed.  871  (1910)  (con- 
dition of  siding) . 

See  also  Green  v.  Kansas  City  Ey. 
Co.,  (Mo.  App.  1910)  125  S.  W.  865 
(possibility  of  erecting  cattle  guard)  ; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  City  of 
Belton,  (Tex.  Civ.  App.  1909)  122  S. 
W.  413  (grade  crossing)  ;  State  v. 
Superior  Court  of  Spokane  County, 
56  Wash.  249,  105  Pac.  639  (1909) 
(taxing  land). 

2.  Ft.  Worth,  etc.,  R.  Co.  v.  Wil- 
son, 3  Tex.  Civ.  App.  583,  24  S.  W. 
686  (1893). 

3.  Cross  V.  Lake  Shore,  etc.,  R.  Co., 
69  Mich.  363,  37  N.  W.  361,  13  Am. 
St.  Rep.   399    (1888)     (dangerous). 

4.  Johnson  v.  Detroit,  etc.,  R.  Co., 
(Mich.  1904)  97  N.  W.  760  (cattle 
guard  sufficient)  ;  Grand  Rapids,  etc., 
R.  Co.  V.  Huntley,  38  Mich.  537,  31 
Am.  Rep.  321  (1878)  (ties);  San 
Antonio,  etc.,  R.  Co.  v.  Waller,  27 
Tex.    Civ.    App.    44,    65    S.    W.    210 


(1901)  (switch);  San  Antonio,  etc., 
R.  Co.  V.  Brooking,  (Tex.  Civ.  App. 
1899)  51  S.  W.  537  (safe);  Ft. 
Worth,  etc.,  R.  Co.  v.  Wilson,  3  Tex. 
Civ.  App.  583,  24  S.  W.  686  (1893)  ; 
St.  Louis,  etc.,  R.  Co.  v.  Johnston,  78 
Tex.  536,  15  S.  W.  104   (1890). 

5.  Grand  Rapids,  etc.,  R.  Co.  v. 
Huntley,  38  Mich.  537,  31  Am.  Rep. 
321    (1878). 

6.  Langfitt  v.  Clinton,  etc.,  R.  Co., 
2  Rob.  (La.)  217  (1842)  (faulty 
construction). 

Crossing.  —  Persons  in  the  vicinity, 
acquainted  with  the  crossing,  may 
testify  as  to  whether  it  is  safe.  Doug- 
lass V.  Southern  Ry.  Co.,  (S.  C. 
1908)   62  S.  E.  15. 

On  the  other  hand,  where  the  in- 
ference is  a  technical  one  and  the 
proportion  of  reasoning  large,  the 
matter  is  one  for  the  skilled  witness. 
It  is,  for  example,  for  him  to  declare 
as  to  whether  it  is  feasible  to  abolish 
a  grade  crossing  at  a,  particular 
point.  Gulf,  C.  &  S.  F.  Ey.  Co.  v. 
City  of  Belton,  (Tex.  Civ.  App.  1909) 
122  S.  W.  413. 

7.  People  V.  Detroit,  etc.,  Plank- 
Road  Co.,  125  Mich.  366,  84  N.  W. 
290   (1900)    (reasonably  safe) . 
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perienee  in  the  matter  will  be  rejected  as  irrelevant.®  Where  all 
the  facts  can  he  laid  before  the  jury  and  the  latter  are  capable  of 
co-ordinating  them,  the  inference  of  the  skilled  witness  is  unneces- 
sary and,  therefore,  to  be  rejected.® 

§  2037.  (Railroad  Matters);  Equipment.  —  Railroad  appli- 
ances and  equipment,  in  various  aspects  of  their  use,  may  furnish 
the  basis  of  skilled  inferences  by  trained  observers.-"^  Thus,  the 
qualified  witness  may  state  what  he  regards  as  the  practical  con- 
dition of  the  mechanical  devices  employed  in  operating  the  road  - 
or  of  its  rolling-stock.^  The  extent  to  which  the  appliances  for 
accomplishing  various  railroad  results,  e.  g.,  stopping  trains,*  are 
adequate  or  well-adapted  to  the  end  in  view,  may  be  established  by 
the  inference  of  any  railroad  witness  who  is  able  to  make  his  rea- 
soning helpful  to  the  court. 

Suitable  opportunities  for  observation  must,  of  course,  be  estab- 
lished by  the  proponent  or  assumed  by  the  court.'' 

§  2038.  (Railroad  Matters);  Operation Skilled  railroad  in- 
ferences are  frequently  received  from  those  whose  experience  lies 
in  the  operating  department.'     Prominent  among  these  are  train- 

8.  Lake  Erie,  etc.,  R.  Co.  v.  Hel-  Coast  Line  R.  Co.,  (N.  C.  1909)  65 
mericks,  38  111.  App.  141   (1890).  S.  E.  920. 

9.  Grace  f.  Gulf  &  C.  R.  Co.,  (Miss.  §  2038-1.  Gulf,  C.  &  S.  F.  Ry.  Co. 
1899)   25  So.  875.  v-  Brooks,   (Tex.  Civ.  App.  1910)   132 

§  2037-1.  Kansas     City     Southern  S.  W.  95   (danger  of  striking  objects 

Ry.  Co.  V.  Henrie,  (Ark.  1908)  112  S.  on  curve)  ;  International  &  G.  N.  E. 

W.  967   (drawheads).  Co.   v.   Brice,    (Tex.  Civ.  App.   1910) 

How  car  platforms  are  arranged  on  126  S.  W.  613  (engine  under  con- 
other  well  regulated  roads  may  be  in-  trol)  ;  Missouri,  K.  &  T.  Ry.  Co.  of 
f erred  by  the  witness.  Central  of  Texas  v.  Williams,  (Tex.  Civ.  App. 
Georgia  Co.  v.  Storrs,  (Ala.  1910)  1909)  120  S.  W.  553  (usual  way  of 
53  So.  746.  making  stop)  ;  Wabash  R.  Co.  v.  U. 

2.  Birmingham  R.,  etc.,  Co.  v.  Bay-  S.,  168  Fed.  1    (1909). 

lor,  101  Ala.  488,  13  So.  793   (1893)  That  shutting  off  steam  causes  the 

(switch  secured)  ;  Baltimore,  etc.,  R.  smoke  to  rise  from  the  locomotive  is 

Co.   V.   Elliott,  9  App.   Cas.    (D.   C.)  a  proper  subject  for  skilled  inference. 

341    (1896)    (coupling).  Harrison  r.  New  York  Cent.  &  H.  R. 

3.  Denver,  etc.,  R.  Co.  v.  Smock,  23  R.  Co.,  195  N.  Y.  86,  87  N.  E.  802 
Colo.  456,  48  Pac.  681   (1897)  ;  Jones  (1909) 

u.  Shaw,  16  Tex.  Civ.  App.  290,  41  S.  Negative     facts, —  The    expression 

W.  690   (1897).  "f  '^'1  inference  may  be  in  a  negative 

4.  Mobile,  etc.,  R.  Co.  v.  Blakely,  form.  The  statement,  under  such 
59  Ala.  471    (1877).  circumstances,  is  usually  one  of  fact, 

5.  Snow    Lumber    Co.    v.    Atlantic  the    proportion    of    inference    being 
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men,  brakemen,^  baggage-masters,^  and  the  like.  With  regard  to 
his  own  duties  and  matters  which  customarily  come  under  his  at- 
tention, the  conductor,*  engineer,^  or  fireman  ®  is  reasonably  re- 
garded as  entitled  to  state  his  technical  opinion.  Any  of  these 
may  properly  be  admitted  to  declare  an  inference  regarding  a  rail- 
road matter  as  to  which  knowledge  is  common  among  them.  Thus, 
a  fireman  may  state  his  conclusion  on  a  topic  equally  well  or  even 
better  known  to  the  engineer.'^ 

Capabilities.  —  Whether  a  given  railroad  machine  or  other  ap- 


small.  Thus,  a  witness  may  assert 
that  he  does  not  know  the  cause  of 
an  accident.  Stewart's  Adm'x  v. 
Louisville  &  N.  R.   Co.,    (Ky.   1910) 

125  S.  W.  154. 

Ordinary  inferences.  —  Where  the 
matter  is  one  of  common  knowledge, 
the  inference  of  an  ordinary  observer 
will  be  received.  Thus,  it  will  not 
require  the  services  of  a  skilled  rail- 
road witness  to  testify  as  to  how  far 
a  given  locomotive  will  throw  sparks 
under  particular  weather  conditions, 
e.  g.,  presence  of  a  high  wind.  Hitoh- 
ner  Wall  Paper  Co.  ■;;.  Pennsylvania 
R.  Co.,  168  Fed.  602,  93  C.  C.  A.  598 
(1909). 

The  indulgence  to  the  testimony  of 
a  lay,  unskilled,  witness  is  accorded 
with  a  special  readiness  where  the 
statement  covers,  not  so  much  an  act 
of  reasoning  as  a  fact  of  special 
knowledge.  Thus,  any  person  who 
knows  ii  may  state  the  meaning  of 
railroad  signals.  Southern  Ry.  Co. 
V.  Forrister,  {Ala.  1908)  48  So.  69. 

Passengers.  —  Those  acquainted  as 
passengers  with  the  details  of  trans- 
portation, whether  of  human  beings, 
cattle  or  commodities  do  not  neces- 
sarily become  qualified  to  state  a 
technical  inference  on  a  matter  of 
railroad  operation,  e.  g.,  that  a  jolt 
was  an  unusual  one.  Ray  v.  Chicago, 
B.   &  Q.   Ry.   Co.,    (Mo.  App.    1910) 

126  S.   W.  543. 

2.  Helton  v.  Alabama  Midland  R. 
Co.,  97  Ala.  275,  12  So.  276  (1893)  ; 
Denver,  etc.,  R.  Co.  v.  Smock,  23  Colo. 


456,  48  Pac.  681  (1897);  Price  v. 
Richmond,  etc.,  R.  Co.,  38  S.  C.  199, 
17  S.  E.  732  (1893)  ;  Ft.  Worth,  etc., 
R.  Co.  V.  Thompson,  75  Tex.  501,  12 
S.  W.  742  (1889). 

See  also  New  York,  P.  &  N.  R.  Co. 
V.  Wilson's  Adm'r,  109  Va.  754,  64 
S.  E.  1060  (1909)    (danger  signals). 

3.  Lake  Shore,  etc.,  R.  Co.  v.  Las- 
sen, 12  111.  App.  659   (1883). 

4.  Louisville,  etc.,  R.  Co.  v.  Mother- 
shed,  97  Ala.  261,  12  So.  714  (1893)  ; 
Mobile,  etc.,  R.  Co.  v.  Blakely,  59  • 
Ala.  471  (1877)  ;  Grand  Rapids,  etc., 
R.  Co.  V.  Huntley,  38  Mich.  537,  31 
Am.  Rep.  321   (1878). 

5.  Alabama  Great  Southern  R.  Co. 
V.  Linn,  103  Ala.  134,  15  So.  508 
(1893);  Little  Rock,  etc.,  R.  Co.  v. 
Shoecraft,  56  Ark.  465,  20  S.  W.  272 

(1892)  (did  all  he  could  to  prevent 
an  accident)  ;  Terrell  v.  Russell,  16 
Tex.  Civ.  App.  573,  42  S.  W.  129 
( 1897 )  ;  Chicago  Great  Western  R. 
Co.  V.  Price,  97  Fed.  423,  38  C.  C.  A. 
239  (1899). 

See  also  W.  A.  Morgan  &  Bros.  v. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas, 
(Tex.  Civ.  App.  1908)  110  S.  W.  978 
( preventing   sparks ) . 

6.  Alabama  Great  Southern  R.  Co. 
V.    Linn,    103   Ala.    134,    15    So.    508 

(1893)  (stop  train);  Texas  South- 
ern R.  Co.  V.  Hart,  (Tex.  Civ.  App. 
1903)  73  S.  W.  833;  Ft.  Worth,  etc., 
R.  Co.  V.  Thompson,  75  Tex.  501,  12 
S.  W.  742   (1889). 

7.  Texas  Southern  R.  Co.  v.  Hart, 
(Tex.  Civ.  App.  1903)   73  S.  W.  833. 
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pliance  is  capable  of  doing  certain  work,  standing  a  given  strain 
and  the  like ;  or  whether,  in  general,  a  particular  cause  is  adequate 
to  producing  a  stated  effect,*  may  be  properly  declared  by  the 
skilled  witness. 

Caiises.  —  Such  a  witness,  suitably  qualified,  may  state  his  de- 
duction as  to  the  cause  of  the  appearances  ®  which  he  has  observed. 
Where  a  given  event  has  occurred,  he  may  state  to  what  it  is,  in 
his  opinion,  due.-'*' 

Competency  of  operators.  —  Working  in  connection  with  an- 
other person  whose  carelessness  or  want  of  skill  may  constitute  at 
any  time  a  source  of  individual  danger  to  life  or  limb  may  well 
assist  to  qualify  one  railroad  operator  to  speak  of  the  competency 
of  another.  Such  a  statement  may  practically  amount  merely  to 
an  assertion  of  the  existence  of  a  fact.  Thus,  a  brakeman  may  be 
allowed  to  state  an  opinion  that  a  given  engineer  is  competent  for 
his  work.^^ 

Duties.  —  One  skilled  in  railroad  matters  in  a  particular  de- 
partment may  state  what  are  the  duties  of  the  officers  or  employees, 
whether  exercising  superintendence  or  not,  connected  with  that 
branch  of  the  business.  Where  the  case  is  clear,  the  statement  is 
simply  one  in  the  nature  of  a  fact.  Thus,  the  duty  of  a  railroad 
engineer  is  rather  a  matter  of  special  knowledge  than  one  gov- 
erned by  the  inference  of  a  witness.^^  The  inference  may  be  re- 
jected should  its  reception  involve  an  intrusion  upon  the  func- 
tions of  the  judge  or  of  the  jury  by  stating  a  matter  of  law.^^ 

Necessity.  —  A  skilled  observer  may  properly  assert,  in  connec- 

8.  An  engineer  of  experience  may  38  C.  C.  A.  239  (1899)  (part  of  a 
state  an  inference  from  his  obaerva-       train ) . 

tion  as  to  how  far  a  locomotive  en-  11.  Houston,  etc.,  R.  Co.  i'.  Patton, 

gine  will  throw  live  sparks.     Potter  (Tex.  Sup.  1888)  9  S.  W.  175. 

V.  Grand  Trunk  Western  Ey.  Co.,  157  The  rule  is  a  general  one.  —  A  com- 

Mieh.  216,  121  N.  W.  808,  16  Detroit  petent  observer  may  speak  as  to  the 

Leg.    N.   313,    22   L.   R.   A.    (N.    S.)  technical    efiSciency   of   any   one   con- 

1039  (1909).  nected  with  the  railroad  service  whom 

9.  Galveston,  etc.,  R.  Co.  v.  Briggs,  he  has  observed.     El  Paso   &   S.  W. 
4  Tex.  Civ.  App.  515,  23   S.  W.  503  Ry.    Co.   v.    Smith,    (Tex.    Civ.    App. 
(Civ.    App.     1893)     30    S.    W.     933  1908)    108  S.  W.  988    (foreman), 
(dents  around  a  draw-head).  12.  Yeager   r.  Chicago,  R.  I.  &  P. 

10.  Ft.  Worth,  etc.,  R.  Co.  v.  Ry.  Co.,  (Iowa,  1909)  123  N.  W.  974. 
Thompson,  75  Tex.  501,  12  S.  W.  742  13.  Chicago  &  E.  R.  Co.  v.  Law- 
(1889)  (derailment);  Chicago  Great  rence,  169  Ind.  319,  82  N.  E.  768 
Western  R.  Co.  V.  Price,  97  Fed.  423,  (1907)    (switchman). 
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tion  with  railroad  matters,  whether  a  given  act  was  necessary,  e.  g., 
the  backing  of  a  train. ^* 

Possibilities.  —  One  sufficiently  skilled  in  the  branch  of  rail- 
roading to  which  the  inquiry  relates  may  testify  as  to  whether  a 
given  act  or  occurrence  would  be  possible.^  ^  He  may  say,  for  ex- 
ample, whether  a  given  accident  could  have  been  prevented  and,  if 
so,  in  what  way.^*  Whether  a  train  could  have  been  stopped 
quicker  than  it  was^'^  or  within  a  given  distance  is  a  proper  sub- 
ject for  the  reasoning  of  a  skilled  observer. 

Propriety.  - —  The  propriety  of  certain  railroad  construction  or 
of  acts  or  methods  adopted  in  practical  operation,^*  although  em- 
bodying, as  a  rule,  a  large  element  of  reasoning,  may  be  inferred 
by  the  skilled  railroad  observer,  should  an  adequate  forensic  neces- 
sity be  presented. 


§  2039.  (Railroad  Matters) ;  Transportation Transportation 

fumishesr  numerous  opportunities  for  the  inferences  of  a  skilled 
witness.^     The  observer  must  be  suitably  qualified,^  some  proof 


14.  Kansas  City,  etc.,  R.  Co.  V. 
Lackey,  114  Ala.  152,  21  So.  444 
(1896). 

15.  Alalama.  —  Alabama  Great 
Southern  E.  Co.  v.  Linn,  103  Ala.  134, 
15  So.  508   (1893)    (avert  collision). 

Arkansas.  —  Little  Eock,  etc.,  E. 
Co.  V.  Slioecraft,  56  Ark.  465,  20  S. 
W.  272    (1892)    (prevent  collision). 

Illinois.  —  Lake  Shore,  etc.,  E.  Co. 
V.  Lassen,  12  111.  App.  659  (1883) 
(carrying  baggage  on  a  particular 
cheek ) . 

Kentucky.  —  Vanarsdall  v.  Louis- 
ville, etc.,  E.  Co.,  65  S.  W.  858,  23 
Ky.  L.  Eep.  1666  (1901)  (stop 
train ) . 

South  Dakota.  —  Olson  v.  Burling- 
ton, etc.,  E.  Co.,  81  N.  W.  634  (1900) 
(pull  a  pin  without  being  pinched). 

Texas.  —  Terrell  v.  Eussell,  16  Tex. 
Civ.  App.  573,  42  S.  W.  129  (1897). 

16.  Little  Eock,  etc.,  E.  Co.  v.  Shoe- 
craft,  56  Ark.  465,  20  S.  W.  272 
(1892)  ;  Grimmell  v.  Chicago,  etc.,  E. 
Co.,  73  Iowa  93,  34  N.  W.  758 
( 1887 )  ;  Bellefontaine,  etc.,  R.  Co.  V. 
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Bailey,  11  Ohio  St.  333  (1860)  ;  Mor- 
isette  V.  Canadian  Pac.  E.  Co.,  76  Vt. 
267,  56  Atl.  1102  (1904)  (moving 
switch  farther  from  the  track ) . 

17.  Freeman  v.  Travelers'  Ins.  Co., 
144  Mass.  572,  12  N.  E.  372  (1887). 

18.  Texas  Southern  E.  Co.  v.  Hart, 
(Tex.  Civ.  App.  1903)  73  S.  W.  833. 

§  2039-1.  Colsoh  V.  Chicago,  M.  & 
St.  P.  Ey.  Co.,  (Iowa,  1910)  127  N. 
W.  198  (liability  to  freezing)  ;  Meily 
V.  St.  Louis  &  S.  F.  Ey.  Co.,  (Mo. 
1908)  114  S.  W.  1013  (loading  with 
a  closed  skid)  ;  E.  C.  Fuller  Co.  v. 
Pennsylvania  R.  Co.,  61  Misc.  Rep. 
599,  113  N.  Y.  Suppl.  1001  (1909) 
(proper  packing)  ;  Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Cobbs  &  McCrory,  (Tex. 
Civ.  App.  1910)  126  S.  W.  63. 

Log  shippers  of  experience  may  tes- 
tify as  to  whether  there  was  any  un- 
usual "  car  shortage  "  in  a  particular 
season.  Shoptaugh  v.  St.  Louis  &  S. 
F.  R.  Co.,  (Mo.  App.  1910)  126  S.  W. 
752. 

2.  Meily  v.  St.  Louis  &  S.  F.  Ey. 
Co.,    (Mo.    1908)     114    S.    W.    1013 
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on  the  point  beyond  the  mere  claim  of  the  witness  being  re  ^  ired.* 
If  the  necessary  qualifications  are  shown  to  exist,  the  inference  of 
the  witness  as  to  whether  the  articles  in  question  were  properly 
packed  to  resist  the  incidental  handling  or  other  attendant  circum- 
stances of  the  transportation  *  may  be  stated  by  him.  Should  a 
transit  be  unduly  prolonged,  the  observer  qualified  to  do  so  may 
state  in  what  way,  if  any,  the  delay  has  affected  the  commodity. 
Thus,  in  case  of  perishable  articles,  such  as  fruit,^  he  may  declare 
what  deterioration  has  occurred.  Should  the  inference,  however, 
be  a  non-technical  one,  e.  g.,  what  constitutes  a  proper  covering,' 
no  necessity  for  the  inference  of  a  skilled  witness  is  shown,  the 
matter  being  one  of  common  knowledge. 

§  2039a.    (Railroad  Matters;   Transportation);  Animals 

Should  the  inquiry  relate  to  the  habits  of  an  animal  injured  or 
killed  in  the  course  of  transportation,^  the  witness  must  be  affirma- 
tively shown  to  have  had  sufficient  experience  concerning  the  rele- 
vant facts.  The  observer  may  state  whether  cattle  ^  or  other  ani- 
mals were  in  suitable  condition  for  shipment.  What  would  be  the 
duty  of  a  carrier  for  the  relief  of  animals  while  being  transported  ^ 
may  be  established  by  the  inference  of  one  sufficiently  acquainted 
with  the  subject.  The  witness  may  detail  the  injuries  received  by 
the  animals  during  transit,  summarizing,  if  necessary,  the  entire 
phenomena  by  his  inference,*  in  a  sort  of  descriptive  shorthand. 
Where  an  injury  which  the  witness  has  observed  has  been  inflicted 
upon  cattle  or  other  animals  during  transportation,  the  cause  for 
it  may  be  assigned  by  the  observer.^     It  is  equally  within  his 

(loading  carwheela)  ;   Texas,  etc.,  R.  E.  I.  &  P.  Ry.  Co.,   (Mo.  App.  1911) 

Co.  V.  Weakley,  2  Tex.  App.  Civ.  Cas.  134  S.  W.  1061   (horse  not  able  to  eat 

§  827  (1885).  or  lie  down);  Texas,  etc.,  R.  Co.  v. 

3.  Atchison,  etc.,  R.  Co.  v.  Sage,  49  Weakley,  2  Tex.  App.  Civ.  Cas.  §  827 
Kan.  524,  31  Pac.  140  (1892).  (1885)    (jack). 

4.  Shriver  v.  Sioux  City,  etc.,  R.  2.  Southern  Pac.  Co.  v.  Arnett,  111 
Co.,  24  Minn.  506,  31  Am.  Rep.  353  Fed.  849,  50  C.  C.  A.  17  (1901). 
(1878)  ;  Ft.  Worth,  etc.,  R.  Co.  v.  3.  Lindsley  v.  Chicago,  etc.,  R.  Co., 
Harlan,  (Tex.  Civ.  App.  1901)  62  S.  36  Minn.  539,  33  N.  W.  7,  1  Am.  St. 
W.  971  (properly  packed  and  iced  Rep.  692  (1887)  (suffering  from 
with  a  given  quantity  of  ice).  heat). 

5.  Fruit  Dispatch  Co.  v.  Murphy,  4.  Texas  &  P.  Ry.  Co.  v.  Stewart, 
90  Minn.  286,  96  N.  W.  83  (1903).  (Tex.  Civ.  App.  1908)    114  S.  W.  413 

G.  Schwinger  v.   Raymond,   105   N.        (never  seen  cattle  so  wasted), 
y.  648,  11  N.  E.  952  (1887).  5.  Sohaeffer    v.    Philadelphia,    etc., 

§   20393-1.  McKinstry  v.   Chicago,      R.  Co.,  168  Pa.  St.  209,  31  Atl.  1088, 
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province  to  state  what  the  carrier  could  have  done  to  lessen  or  pre- 
vent such  damage.®  The  owner  may  be  allowed  to  estimate  the 
amount  of  damage  which  the  carrier  has  inflicted  upon  certain 
animals  during  transportation.''  One  acquainted  with  the  con- 
stituent facts  may  be  allowed  to  testify  as  to  what  would  be  a  rea- 
sonable time  within  which  to  transport  a  given  commodity,  e.  g., 
cattle,^  between  two  designated  points. 

Trade  terms.  —  A  suitably  qualified  witness  as  to  transporta- 
tion matters  may  state  his  inference  as  to  whether  certain  facts 
come  within  the  scope  of  a  particular  shipment  designation,  e.  g., 
one  made  C.  O.  D.* 

§  2040.  (Railroad  Matters);  What  Training  is  technical. — ^  It 

is  essential  that  the  observer  should  have  been  trained  by  technical 
experience.  Mere  opportunities  for  observation,  though  extensive, 
are  not  necessarily  suiEcient  to  admit  the  mental  result.-'  Thus,  a 
newspaper  reporter  who  has  been  in  the  habit,  in  course  of  his 
professional  employment,  of  going  to  the  scene  of  railroad  acci- 
dents, will  not  be  allowed-  ta  give  his  conclusion  as  to  the  cause  of 
a  particular  derailment.^  Sjuch  a  statement  must,  however,  be 
taken  with  the  obvious  qualification  that  where  the  inference  to  be 
drawn  is  a  non-technical  one,  a  non-expert  may  properly  draw  it,^ 
detailing,  as  a  preliminary  matter,  so  many  of  the  constituting 
facts  upon  which  he  bases  it  as  he  reasonably  can.*  Thus,  as  to 
whether  a  jerk  or  jolt  in  the  operation  of  a  train  is  "  unusually 

47  Am.  St.  Rep.  884  (1895)    (mules)  ;  7.  Texas  &  P.  Ry.  Co.  v.  Henson, 

Southern  Express  Co.  v.  Jacobs,   (Va.  (Tex.    Civ.    App.    1909)     121    S.    W. 

1908)    63   S.   E.   17    (horses  in  novel  1127. 

kind  of  stall)  ;   Southern  Pac.  Co.  v.  8.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 

Arnett,  111  Fed.  849,  50  C.  C.  A.  17  Rogers,  (Tex.  Civ.  App.  1908)   108  S. 

(1901).  W.  1027. 

The  present  or  future  effects  of  an  9.  Davidson    v.    State,     (Tex.    Cr. 

injury   to   animals   may  properly   be  App.  1903)  73  S.  W.  808. 

stated  by  an  observer  sufficiently  ac-  §     2040-1.  International,     etc.,    R. 

quainted  with  the  subject.    Any  con-  Co.  v.  Kuehn,  2  Tex.  Civ.  App.  210, 

siderable  admixture  of  conjecture  or  21    S.   W.   58    (1893)     (possibility  of 

speculation  vpill  warrant  rejection  of  stopping). 

the  inference.     Tutt  i'.  City  of  Rens-  2.  Hoyt  v.  Long  Island  R.  Co.,  57 

selaer,  110  N.  Y.  Suppl.  705,  126  App.  N.  Y.  678   (1874). 

Div.  502   (1908).  3.  Missouri  Pac.  R.  Co.  v.  Jurrard, 

6.  Louisville,  etc.,   R.   Co.   v.   Lan-  65  Tex.  560  (1886)    (safety  of  track), 

ders,  135  Ala.  504,  33  So.  482  (1903)  4.  Birmingham  R.,  etc.,  Co.  v.  Bay- 

(partitions  for  cattle).  lor,  101  Ala.  488,  13  So.  793   (1893). 
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hard  "  the  conclusion  of  an  experienced  traveler  using  such  train 
may  properly  be  received.^ 

§  2041.  Street  Railways.^  —  The  technical  learning  of  the  trol- 
ley or  street  railway  is  second  in  importance,  if  inferior  at  all. 
only  to  that  of  the  railroad.^  In  much  the  same  way  as  the  latter, 
and  presenting  many  instructing  analogies  to  it,  the  construction, 
equipment  and  operation  of  transportation  lines  for  carrying  pas- 
sengers, express  or  freight,  employing  electricity  as  a  motive 
power,^  present  numerous  opportunities  for  utilizing  the  reasoning 
of  skilled  observers. 

Qualifications.  —  The  qualification,  either  by  scientific  train- 
ing *  or  practical  experience,  must  be  affirmatively  shown  in  their 
appropriate  connections.  Else,  the  reasoning,  though  from  obser- 
vation is  irrelevant.^ 

Standards  applied.  —  A  properly  equipped  witness  may  give, 
under  the  prescribed  administrative  conditions  of  necessity  and 
relevancy,  the  secondary  evidence  of  any  inference  or  other  act  of 
reasoning  which  his  experience  has  enabled  him  to  draw.®  In  so 
doing,  he  may  apply  various  standards  to  the  phenomena  observed. 
He  may,  for  example,  state  whether  certain  street  railway  appli- 
ances are  safe.''  He  may  measure  the  facts  by  the  rule  of  pos- 
sibility.    He  will  be  permitted  to  give  his  opinion  as  to  the  dis- 

5.  Missouri  Pac.  R.  Co.  v.  Martino,  St.  Ry.  Co.,  206  Mass.  384,  92  N.  E. 

2  Tfix.  App.  Civ.  Cas.  §  634    (1893).  505   (1910). 

§    2041-1.  See    also    §§    835,    927,  4.    Technical   inferences.  —  Where 

2447.  no  special  experience  is  shown,  the  in- 

2.  Sanding  track.  —  As  a  matter  of  ference,  if  a  technical  one,  is  rejected, 
reasoning,  suitably  qualified  motor-  O'Shaughnesay  v.  Chicago  City  Ry. 
men  may  state  as  to  how  far  the  pro-  Co.,  144  III.  App.  174  (1908);  Dol- 
viding  of  appliances  by  which  sand  strom  ».  Newport  Mining  Co.,  (Mich, 
may  be  placed  on  slippery  rails  is  1911)  130  N.  W.  643,  18  Detroit  Leg. 
essential  to  the  safety  of  employees  N.  133   (cable  cars). 

and  passengers.    Mayer  v.  Detroit,  Y.,  5.  Sappenfield  v.  Main  St.,  etc.,  R. 

A.  A.  &  J.  R.  Co.,  152  Mich.  276,  116  Co.,  91  Cal.  48,  27  Pac.  590   (1891)  ; 

N.  W.  429,   15  Detroit  Leg.  N.  231  Foy  v.  Toledo  Consol.  St.  R.  Co.,  10 

(1908).  Ohio  Cir.  Ct.  151,  6  Ohio  Cir.  Dec.  396 

3.  Electricity  as  a  motive  power. —  (1895)    (possibility  of  stopping). 
Use  of  electricity  as  a  motive  power  6.  Fitts  v.  Cream  City  E.  Co.,  59 
in  street  cars  has  had  a  marked  effect  ^Yis.  323,  18  N.  W.  186  (1884). 

in  bringing  the  man  of  science  to  the  7.  Fitts  v.   Cream   City  R.   Co.,  59 
aid   of   the   courts   in   the   numerous  Wis.  323,  18  N.  W.  186  (1884)    (turn- 
cases  resulting  from  the  employment  table), 
of  the  new  agency.  Nolan  v.  Newton 
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tance   within   which,   under  given   conditions,   a  trolley  can  be 
brought  to  a  stand.* 

§  2041a.  TelegrapMng.i  —  The  use  of  electricity  for  the  convey- 
ance of  intelligence  is  an  art  in  which  a  high  degree  of  skill  may 
be  acquired.  Facts  of  special  knowledge  ^  and  inferences  relating 
to  technical  matters  can  be  stated  only  by  the  trained  observer. 
Thus,  in  an  action  against  a  telegraph  company  for  error  in  trans- 
mitting a  message  by  confusing  the  words  "  twenty-five  "  with  the 
words  "  seventy-five,"  an  expert  telegrapher,  may  after  explaining 
the  manner  of  sending  and  receiving  the  Morse  alphabet,  testify 
that  in  the  exercise  of  ordinary  care  a  skilful  operator  was  likely 
to  make  a  mistake  in  confusing  the  words,  as  bearing  on  the  issue 
whether  the  company  used  ordinary  care  in  employing  competent 
servants.^ 

The  ordinary  construction  *  and  equipment  of  telegraph  lines 
may,  in  their  usual  incidents,  be  established  in  the  same  way. 

8.  J.   V.   Le   Clair   Co.   v.  Rogers-  3.  Postal    Telegraph-Cable    Co.    of 

Euger  Co.,    (Wis.   1905)    102  N.  W.  Texas  t).  S.  A.  Pace  Grocery  Co.,  (Tex. 

346.  Civ.  App.  1910)   126  S.  W.  1172. 

See  also  Eckels  v.  Donohue,  137  111.  4.  Barrett   v.   New   England   Tele- 

App.  106  (1907).  phone  &  Telegraph  Co.,  201  Mass.  117, 

§  2041a-l.  8ee  also  §§  830,  839.  87  N.  E.  565  (1909)    (setting  poles), 

2.  §§  870  et  seq. 
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Estimates,  2042. 

Administrative  requirements,  2043. 
necessity  must  be  shown,  2043. 
relevancy  required,  2044. 
Age,  2045. 

animals,  2046. 
innnimate  objects,  2047. 
province  of  the  jury,  2048. 
Capabilities,  2049. 

animate  objects,  2049. 
hearing,  2049. 
seeing,  2050. 

othe?-  physical  capabilities,  2051. 
protecting  province  of  the  jury,  2052. 
mechanical,  2053. 
causation,  2054. 

natural  occurrences,  2055. 

application  of  force,  2056. 
human  beings,  2057 
animals,  2058. 
e^eci  sfa^ecZ,  2059. 
hypothetical  inferences,  2060. 
future  effects,  2061. 
Dimensions,  2061flf 
area,  2062. 
^rade,  2063. 
height,  2064. 
Direction,  2065. 
Distance,  2066. 

applications  of  rule,  2067. 
6asw  of  estimate,  2068. 
complicated  inferences,  2069 
possibilities,  2070. 
Expense,  2071. 
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Identity,  2072. 
Location,  2073. 
Number,  2074. 
Quality,  2075. 

skilled  observer,  2076. 
Quantity,  2077. 
Besemblance,  2078. 

footprints,  tracks,  etc.,  2079. 
paternity  by  resemblance,  2080. 
English  rule,  2081. 
function  of  the  jury,  2082. 
ef  eci  o/  rocs,  2083. 

qualifications,  2084. 
/Soiind,  2085. 
(Speet^,  2086. 

wnimals,  2087. 

railroad  and  trolley  cars,  2088. 
comparative,  2089. 
qualifications  of  witness,  2090. 
railroad  trains,  2090. 
trolley  cars,  2091. 
Temperatwe,  2092. 
Time,  2093. 
FaZwe,  2094. 
Wei^/if,  2095. 

§  2042.  Estimates The  inferences  of  witnesses,  ordinary  or 

skilled,  are  with  great  frequency  received  in  the  form  of  an  esti- 
mate.-'    Indeed  it  may  fairly  be  said  that  such  estimating  is  a  con- 

§  2042-1.  "It    came    -within    that  son,  handwriting,  animals,  and  inani- 

class  of  cases   where  evidence  is  re-  mate  objects;  and  so  where  the  iden- 

ceived  from  necessity,  arising  from  the  tity  is  detected  by  the  ear,  or  by  the 

impossibility  of  stating  those  minute  sound  of  the  human  voice,  of  a  musj- 

characteristios  of  appearance,  sound,  cal    instrument,    the   discharge   of    a, 

and  the  like,  which,  nevertheless,  may  pistol,   and   the    like.      In   the    same 

lead  the  mind  to  a  satisfactory  con-  class    are    opinions    as    to    distances, 

elusion,  and  be  reasonably  reliable  in  size,  weight,  and  age.     In  these  and 

judicial    investigations.      Among    in-  an    infinite    variety    of    other    eases, 

stances  of  this  class,  forming  an  ex-  the    conclusion    is    drawn    from    evi- 

ception   to   the    general   rule,   is    the  dence  addressed  to  the  eye  or  ear,  or 

proof  of  identity  in  a  great  variety  both,  and  which,  from  its  very  nature, 

of  cases;  such  as  the  identity  of  per-  cannot     be     described     to     another. 
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staut  and  necessary  incident  of  daily  life.  Where  the  results  are 
intuitive,  as  they  commonly  are,  the  statement  is  one  of  fact 
Exactness  is  confessedly  only  approximate,  the  process  of  estimat- 
ing heing  like  many  acts  of  judgment,  the  application  of  a  stand- 
ard, of  distance,  quality,  quantity,  value  or  the  like,  to  certain  ob- 
served phenomena.  It  may  be  conveni-ent,  as  a  readv  method  of 
studying  the  underlying  administrative  principles  involved,  to 
consider  certain  illustrative  instances  of  the  various  estimates  most 
frequently  encountered  in  actual  practice,  according  to  the  stand- 
ards employed.  Two  of  these,  by  reason  of  their  exceptional  fre- 
quency of  occurrence  in  litigation,  viz.,  Handwriting '  and  Value,^ 
have  been  reserved  for  separate  treatment  in  later  chapters. 

§  2043.  Administrative  Requirements;  Necessity  must  be  shown. 

—  Estimates,  like  other  forms  of  reasoning  by  witnesses,  present 
a  grade  of  secondary  evidence.  An  adequate  forensic  necessity 
for  receiving  it  must  accordingly  be  shovrai.  Judicial  administra- 
tion does  not  accept  secondary  proof  while  the  primary  can  reason- 
ably be  required.  Should  exact  measurements  of  the  phenomena 
by  the  application  of  any  standard  have  been  made  and  be  avail- 
able, estimates,  except  occasionally  by  way  of  corroboration,  will 
be  rejected.^  In  many  cases,  however,  necessity  is  shown  for  the 
reception  of  the  secondary  evidence.^  Accurate  measurements  not 
having  been  made  of  the  facts  presented,  the  observer  must  apply 
the  same  standard  mentally,  as  best  he  can.  Were  it  possible,  in 
all  instances,  to  place  before  the  jury  in  their  completeness,  the 
phenomena  presented  to  the  witness,  no  ground  for  accepting  in- 
stead of  these  the  effect  which  they  have  produced  upon  his  mind, 
would  be  furnished.*  Whenever  applicable,  this  underlying  prin- 
ciple, the  ground  of  the  rule  against  "  opinion  evidence,"  is  fol- 
lowed. Should  it  happen,  as  it  frequently  does,  that  the  basis  of 
the  estimate  is  constituted  of  phenomena  so  numerous,  intangible 

If  it  could  be,  so  as  to  enable  a  jury  Cent.  R.  Co.,  163  Pa.  St.  49,  29  Atl. 

to  decide,  then  the  necessity  of  receiv-  702     (1894).      See    also    Blauvelt   v. 

ing  the  opinion,  if  it  may  be  so  called,  Delaware,   etc.,   R.    Co.,    206   Pa.   St. 

would    not    exist,    and   the    opinion  141,  55  Atl.  857   (1903). 

should    not    be    received."      State    v.  2.  Pennsylvania  Co.  v.  Conlan,  101 

Shinborn,  46  N.  H.  497,  501,  88  Am.  111.  93,  101  (1881). 

Dec.  224  (1866).  3-  Raymond  v.  Glover,  122  Cal.  471, 

2.  §§  2176  et  seq.  55  Pac.  398  (1898)  ;  Blauvelt  r.  Dela- 

3.  §§  2096  et  seq.  ware,  etc.,  R.  Co.,  206  Pa.  St.  141,  55 
§  2043-1.  Rothchild  v.  New  Jersey  Atl.  857   (1903). 
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and  mutually  interacting  as  to  prevent  effective  individual  state- 
ment, an  administrative  necessity  arises  for  receiving,  in  the  form 
of  an  estimate,  the  secondary  evidence  of  an  act  of  reasoning.* 

§  2044.  (Administrative  Requirements) ;  Relevancy  required. 

—  Administration  further  requires,  not  only  that  a  suitable  neces- 
sity for  receiving  the  estimate  should  be  sho-wn,  but  also  that  the 
latter  should  be  so  probatively  relevant  as  to  be  rationally  helpful 
to  the  jury.  That  this  should  be  so,  it  is  insisted,  as  in  other  con- 
nections vrhere  judicial  use  is  made  of  the  results  of  observation, 
that  the  witness  should  have  had  both  adequate  opportunities  for 
observing  ^  and  sufficient  mental  powers  for  coordinating  what  he 
has  seen  into  an  act  of  helpful  reasoning.  It  is  to  be  understood, 
moreover,  that  the  fact  to  be  established  by  the  act  of  reasoning 
is  objectively  relevant.^ 

Preliminary  statement  of  cofistituting  facts.  —  The  presiding 
judge  may,  as  a  matter  of  practice,  require  that  the  witness,  in 
order  to  show  his  opportunities  and  powers  for  observation,  should 
state  such  of  the  individual  phenomena  constituting  part  of  the 
basis  of  his  estimate  as  admit  of  effective  separate  statement.*    It 

4.  "  It   is   insisted   by   counsel   for  permissible  for  the  witness  who  has 

appellant  that  the  testimony  was  in-  had  the  benefit  of  personal  examina- 

admlsslble,  because  the  mere  opinion  tion  to  supplement  the  statement  of 

of  witnesses   who   were   not  experts.  facts  detailed  by  him  with  his  opin- 

While   the   general   rule   is   that  the  ion  or  conclusion.     Such  testimony  is 

opinion  of  a  witness  is  inadmissible  not  an  opinion  in  its  ordinary  sense, 

except  when   the  inquiry  involves   a  which  is  an  inference  as  to  what  will 

question  of  skill  or  science,  and  the  follow   from   a   given  state  of  facts, 

witness   possesses   a.  peculiar   knowl-  but  rather  the  statement  of  a  result 

edge  of  the  subject,  acquired  by  study  that  has  happened  and  is  observable 

or   experience,   there   are  well  recog-  as   an   existing   condition."      Denver, 

nized    exceptions    to    the    rule,    and  etc.,    R.    Co.    v.    Pulaski    Irrigating 

among  these  exceptions  are  instances  Ditch  Co.,  19  Colo.  367,  370,  35  Pac. 

which   involve  a  description  or  esti-  910   (1894). 

mate   of  magnitude,   size,   dimension,  §  2044-1.  Lake  Erie,  etc.,  R.  Co.  v. 

velocity,  value,  etc.,  and  when,  from  Juday,   19   Ind.  App.   436,   49  N.   E. 

the  nature  of  the   subject  under  in-  843    (1898)     (control    horse);    Prid- 

vestigation,   it  is   difficult  or   impos-  more  v.  State,   (Tex.  Cr.  App.  1898) 

sible  to  state  with  sufficient  exactness,  44  S.  W.  177. 

or  in  detail,  the  facts,  with  tlieir  sur-  2.  Chicago,  etc.,  R.  Co.  v.  O'Sulli- 

roundings,   in  such   a   manner   as  to  van,  143  111.  48,  32  N.  E.  398  (1892). 

produce  upon  the  minds  of  the  jury  3.  Cormeciicut.  —  Morse  v.  State,  6 

the   impression   that   a   personal   ob-  Conn.  9  (1825). 

servation  has  produced  upon  the  mind  Indiana.  —  Benson  v.  McFadden,  50 

of  the  witness.     In  such  cases  it  is  Ind.  431   (1875). 


§  2045 
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has  even  been  held  that  an  estimate  not  so  accompanied  will  be 
rejected.* 


§  2045.  Age.  —  From  appearances  presented  to  his  observation, 
a  qualified  witness  ^  may  estimate  the  age  of  a  given  individual. 
The  status  of  the  person  is  immaterial.  The  estimate  may  apply 
equally  well  to  adults,^  minors '  and  even  to  children.'*  The 
witness  is  confined,  in  this  connection,  to  stating  what  effect  the 
observed  appearances  have  produced  on  his  own  mind.     He  can- 


Kansas.  —  State  v.  Grubb,  55  Kan. 
678,  41  Pac.  951   (1895). 

Massachusetts.  —  Com.  v.  O'Brien, 
134  Mass.  198  (1883). 

Missouri.  —  State  v.  Douglass,  48 
Mo.  App.  39  (1892);  Eisner  v.  Su- 
preme Lodge  K.  &  L.  of  H.,  98  Mo. 
640,  11  S.  W.  991   (1889). 

Texas.  —  Bice  v.  State,  37  Tex.  Cr. 
38,  38  S.  W.  803  (1897)  ;  Garner  v. 
State,  28  Tex.  App.  561,  13  S.  W. 
1004  (1890)  ;  Clark  V.  State,  28  Tex. 
App.  189,  12  S.  W.  729,  19  Am.  St. 
Eep.  817   (1889). 

4.  Morse  v.  State,  6  Conn.  9 
(1825). 

§  2045-1.  People  v.  Bond,  (Cal. 
App.  1910)   109  Pac.  150. 

Knowledge  of  the  color  of  the  hair 
of  a  person  in  question  and  of  his 
strength  and  activity  is  not  a,  suffi- 
cient qualification.  Hartshorn  v. 
Metropolitan  L.  Ins.  Co.,  55  N.  Y. 
App.  Div.  471,  67  N.  Y.  Suppl.  13 
(1900). 

These  preliminary  details  of  obser- 
vation, the  witness  may  reasonably  be 
called  upon  to  state.  People  v.  David- 
son, 240  111.  191,  88  N.  E.  565  (1909). 

2.  Alabama.  —  Winter  v.  State,  123 
Ala.  1,  26  South.  949  (1898). 

Indiana.  —  Benson  v.  McFadden,  50 
Ind.  431    (1875). 

Kansas.  —  State  v.  Grubb,  55  Kan. 
678,  41  Pac.  951    (1895). 

Massachusetts.  —  Com.  !'.  O'Brien, 
134  Mass.  198  (1883). 

Missouri.  —  State  v.  Douglass,  48 
Mo.  App.   39    (1892);   Eisner  v.   Su- 


preme Lodge  K.  &  L.  of  H.,  98  Mo. 
640,  11  S.  W.  991   (1889). 

New  York.  —  De  Witt  v.  Barly,  17 
N.  Y.  340  (1858). 

Texas.  —  Earl  v.  State,  44  Tex.  Cr. 
467,  72  S.  W.  175  (1903)  ;  St.  Louis 
Southwestern  R.  Co.  v.  Bowles,  (Civ. 
App.  1903)  72  S.  W.  451;  Danley  v. 
State,  (Cr.  App.  1903)  71  S.  W.  958; 
Bice  V.  State,  37  Tex.  Cr.  38,  38  S.  W. 
803  (1897)  ;  Jones  v.  State,  32  Tex. 
Cr.  108,  22  S.  W.  149  (1893);  Gar- 
ner V.  State,  28  Tex.  App.  561,  13  S. 
W.  1004  (1890). 

A  contrary  opinion  has  been  enter- 
tained. Valley  Mut.  L.  Assoc,  v.  Tee- 
wait,  79  Va.  421   (1884). 

3.  Indiana.  —  Louisville,  etc.,  R. 
Co.  V.  Frawley,  110  Ind.  18,  9  N.  E. 
594   (1886). 

loica.  —  State  v.  Bernstein,  99 
Iowa  5,  68  N.  W.  442  (1896). 

Massachusetts.  —  Com.  v.  O'Brien, 
134  Mass.  198   (1883). 

Missouri.  —  State  V.  Douglass,  48 
Mo.  App.  39   (1892). 

Texas.  —  Simpson  v.  State,  (Cr. 
App.  1903)  77  S.  W.  819:  Bice  v. 
State,  37  Tex.  Cr.  38,  38  S.  W.  803 
( 1897 )  ;  Jones  v.  State,  32  Tex.  Cr. 
110,  22  S.  W.  149  (1893). 

How  old  a  boy  appeared  to  be  at  a 
given  time  may  be  admissible.  Louis- 
ville, etc.,  R.  Co.  r.  Frawley,  110  Ind. 
18,  9  N.  E.  594  (1886). 

4.  People  V.  Johnson,  70  111.  App. 
634  (1896);  McFadden  v.  Benson, 
Wils.  (Ind.)  527  (1874);  Stewart!'. 
Anderson,    111   Iowa  329,   82   N.   W. 
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not  go  further  and  estimate  what  inferences  others  would  draw 
from  the  same  phenomena.^ 

§  2046.  (Age);  Animals.  —  Those  sufficiently  acquainted  with 
animals  to  draw  helpful  inferences  on  the  subject,  may  estimate 
their  age,  e.  g.,  that  of  sheep.'' 

§  2047.  (Affe) ;  Inanimate  Objects Witnesses  whom  the  pre- 
siding judge  regards  as  qualified  to  do  so  with  advantage  to  the 
jury,  may  estimate  the  age  of  trees  ^  and  other  forms  of  vegetable 
life.^  In  the  same  way,  they  may  state  their  opinion  as  to  the  age 
of  inanimate  objects  generally,  such  as  machinery.* 

§  2048.  (Age) ;  Province  of  the  Jury Where  the  jury  can 

profitably  use  their  reasoning  powers,  they  must  be  protected  by 
administration  in  doing  so.  The  paramount  right  to  the  field 
belongs  to  them.  Should  it  happen,  therefore,  that  all  the  con- 
stituting facts  may  properly  be  laid  before  the  jury,  no  necessity 
exists  for  receiving  an  inference  from  the  most  logical  of  wit- 
nesses.'' Where  a  person  whose  age  is  in  question  is  present  in 
court  ^  or  an  inanimate  object  is  submitted  to  the  inspection  of  the 
jury,  the  latter  will  be  permitted  to  draw  the  necessary  inference 
for  themselves,  unassisted  by  witnesses,  ordinary  or  skilled. 

770  (1900)  ;  Biee  v.  State,  37  Tex.  Cr.  which  it  was  taken  were  made,  is  a 

38,  38  S.  W.  803   (1897).  matter   of   expert   testimony.     Baker 

5.  Koblenschlag  v.   State,   23   Tex.  v.   Sherman,   71   Vt.  439,   46  Atl.   57 

App.  264,  4  S.  W.  888  (1887).  (1899).     Whether  there  is  one  ring 

A  question  whether  "  from  physical  for  each  year's  growth  is  a  question 

appearance  "  a  certain  person  was  a  of  fact  for  the  jury,  not  one  of  law. 

minor   or  would   have   seemed   to  be  Whitfield  v.  Rowland  Lumber  Co.,  152 

"  so  to  a  person  of  ordinary  observa-  N.  C.  211,  67  S.  E.  512  (1910). 

tion "  was  held  to  be  improperly  ad-  2.  BufiFord   v.   Little,    (Ala.    1909) 

mitted.      Koblenschlag    v.    State,    23  48   So.   697    (stumps   old  or  recently 

Tex.  App.  264,  4  S.  W.  888  (1887).  cut). 

§    2046-1.  Clague   v.    Hodgson,    16  3.  Standefer  v.  Aultman  Machinery 

Minn.  329  (1871).  Co.,   (Tex.  Civ.  App.  1904)   78  S.  W. 

§  2047-1.  Baker  v.  Sherman,  71  Vt.  552   (thresher  old  and  worn  out). 

439,  46  Atl.  57   (1899).  §  2048-1.  State  v.  Megorden,   (Ore. 

See  also  Wallace  v.  Goodall,  18  N.  1907)   88  Pac.  306   (wound). 

H.  452   (1846).  2.  State  v.  Robinson,  32  Oreg.  43, 

Counting  the  rings   in  a  block  of  48  Pac.  357   (1897). 

wood,  to  determine  how  many  years  See  also  Ham  v.  State,  (Ala.  1908) 

before   the   marks   on  the   tree  from  47  So.  126. 


§  2049 


Estimates. 
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§  2049.  Capabilities;  Animate  Objects;  Hearing The  infer- 
ence that  one  with  ordinary  powers  could  have  heard  a  given 
sound  ^  may  be  estimated  by  a  witness  who  has  had  sufficient 
opportunity  for  observing  the  attending  phenomena.  In  so  doing, 
he  must  properly  have  in  mind  all  matters  of  importance  in  such 
a  connection,  the  distance  involved,^  the  impediments,  if  any,  likely 
to  cause  a  deflection  of  sound,  the  weather  conditions  prevailing  — 
especially  the  velocity  and  direction  of  the  wind  —  and  the  nature 
of  the  sound  itself.  Where  the  conditions  are  so  plain  as  to  pre- 
sent but  a  slight  proportion  of  the  element  of  reasoning,  the  infer- 
ence may  be  an  intuitive  one,^  the  statement  one  of  fact.*  Whether 
a  person  actually  did  hear  a  given  conversation  or  individual  sound 
may  properly  be  rejected  as  being  an  inference  involving  tod  large 
a  proportion  of  the  element  of  reasoning  to  be  warranted  by  any 
administrative  necessity  shown  to  exist.^ 


§  2049-1.  Alabama.  —  Birmingham 
R.,  etc.,  Co.  V.  Mullen,  138  Ala.  614, 
35  South.  701  (1903);  Rollings  v. 
State,  136  Ala.  126,  34  South.  349 
(1903);  McVay  v.  State,  100  Ala. 
110,  14  South.  862  (1894),  But  com- 
pare East  Tennessee,  etc.,  R.  Co.  v. 
Watson,  90  Ala.  41,  7  South.  813 
(1890). 

Connecticut.  —  Burnham  v.  Sher- 
wood, 56  Conn.  229,  14  Atl.  715 
(1888). 

Illinois.  —  Chicago,  etc.,  R.  Co.  v. 
Dillon,  123  111.  S'^O,  15  N.  E.  181,  5 
Am.  St.  Rep.  559  (1888)  [affirming 
24  111.  App.  203   (1887)]. 

Michigan.  —  Crane  v.  Michigan 
Cent.  R.  Co.,  107  Mich.  511,  65  N.  W. 
527   (1895). 

New  York.  —  Seeley  v.  New  York 
Cent.,  etc.,  R.  Co.,  8  N.  Y.  App.  Div. 
402,  40  N.  Y.  Supp.  866  (1896); 
Stever  v.  New  York  Cent.,  etc.,  R.  Co., 
7  N.  Y.  App.  Div.  392,  39  N.  Y.  Supp. 
944  (1896)  ;  Hardenburg  v.  Cockroft, 
5  Daly  79  (1874). 

Tewas.  —  El  Paso  Electric  Ry.  Co. 
V.  Boer,  (Civ.  App.  1908)  108  S.  W. 
199;  Galveston,  etc.,  R.  Co.  v.  Duelm, 
(Civ.  App.  1893)   23  S.  W.  596. 


A  contrary  ruling  has  been  made 
in  certain  cases. 

California.  —  Raymond  v.  Glover, 
122  Cal.  471,  55  Pac.  398,  (1898) 
(conversation). 

Georgia.  —  Wheeler  v.  State,  112 
Ga.  43,  37  S.  E.  126  (1900). 

Indiana.  —  Hammond,  etc..  Electric 
R.  Co.  V.  Spyzehalski,  17  Ind.  App. 
7,  46  N.  E.  47   (1897). 

lotoa.  —  Urdangen  v.  Doner,  122 
Iowa  533,  98  N.  W.  317   (1904). 

Kentucky.  —  Eskridge  v.  Cincin- 
nati, etc.,  R.  Co.,  89  Ky.  367,  12  S.  W. 
580,  11  Ky.  L.  Rep.  557  (1889). 

2.  Westbrook  v.  Kansas  City,  M.  & 
B.  R.  Co.,  (Ala.  1911)  54  So.  231; 
Holcombe  v.  State,  5  Ga.  App.  47,  62 
S.  E.  647   (1908)    (hearing  distance). 

3.  §  1840. 

4.  To  ask  a  witness  whether  he 
could  have  heard  a  railroad  signal,  if 
given,  is  merely  equivalent  to  asking 
him  whether  he  was  within  hearing 
distance.  Crane  v.  Michigan  Cent.  R. 
Co.,  107  Mich.  511,  65  N.  W.  527 
(1895). 

5.  Dyer  v.  Dyer,  87  Ind.  13  (1882). 
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§  2050 


§  2050.  (Capabilities;  Animate  Objects);  Seeing.  —  A  suit- 
ably qualified  witness  may  be  allowed  to  state,  under  proper  con- 
ditions of  necessity  and  relevancy,  his  inference  by  way  of  esti- 
mate as  to  whether  a  certain  person  could,  in  a  particular  situation, 
have  observed  a  certain  occurrence.-'  The  limitations  of  human 
vision  are,  in  most  cases,  a  mere  matter  of  f act.^  Where  the  infer- 
ence is  by  a  skilled  observer,  e.  g.,  a  surveyor,^  it  gains  in  probative 
weight.     Such  an  inquiry  evidently  implies  a  reasoning  by  the 


§  2050-1.  Alabama. —  Kansas  City, 
etc.,  R.  Co.  V.  Weeks,  135  Ala.  614,  34 
South.  16  (1902)  ;  Louisville,  etc.,  R. 
Co.  V.  Stewart,  128  Ala.  313,  29  South. 
562  (1900)  ;  Alabama  Great  Southern 
R.  Co.  V.  Linn,  103  Ala.  134,  15  South. 
508  (1893)  ;  Birmingham  Mineral  R. 
Co.  V.  Harris,  98  Ala.  326,  13  South. 
377  (1892);  East  Tennessee,  etc.,  R. 
Co.  V.  Watson,  90  Ala.  41,  7  South. 
813    (1889). 

California.  —  Innis  v.  The  Senator, 
4  Cal.  5,  60  Am.  Dec.  577  (1852). 

Colorado.  —  Colorado  Mortg.,  etc., 
Co.  V.  Rees,  21  Colo.  435,  42  Pac.  42 
(1895). 

Illinois.  —  Cleveland,  etc.,  R.  Co.  v. 
Moss,  89  111.  App.  1   (1899). 

Indiana.  —  Indianapolis  St.  R.  Co. 
V.  Robinson,  157  Ind.  414,  61  N.  E. 
936   (1901). 

Iowa.  —  Mitchell  v.  Chicago,  R.  I. 
&  P.  Co.,  114  N.  W.  622  (1908); 
Brown  v.  Sioux  City,  etc.,  R.  Co.,  94 
Iowa  369,  62  N.  W.  737  (1895)  ;  State 
V.  Kidd,  89  Iowa  54,  56  N.  W.  263 
(1893).  But  see  Coates  v.  Burling- 
ton, etc.,  R.  Co.,  62  Iowa  486,  17  N. 
W.  760   (1883). 

Maryland.  —  Richardson  v.  State, 
90  Md.  109,  44  Atl.  999  (1899). 

Massachusetts.  —  Barker  v.  Law- 
rence Mfg.  Co.,  176  Mass.  203,  57  N. 
E.  366   (1900). 

Missouri.  —  Hoffman  v.  Metropoli- 
tan St.  R.  Co.,  51  Mo.  App.  273 
(1892). 

New  York.  —  Case  v.  Perew,  46 
Hun  57  (1887)  (light  on  shore  from 
harbor). 


North  Carolina.  —  State  v.  Mc- 
Dowell, 129  N.  C.  523,  39  S.  E.  840 
(1901);  Burney  v.  Allen,  127  N.  C. 
476,  37  S.  E.  501  (1900)  (testator 
could  have  seen  the  witnesses  to  his 
will  in  a  certain  room ) . 

United  States.  —  Anderson  v.  U. 
S.,  170  U.  S.  481,  18  S.  Ct.  689,  42  L. 
ed.  1116  (1898)  ;  Chicago,  etc.,  R.  Co. 
V.  Chambers,  68  Fed.  148,  15  C.  C.  A. 
327   (1895). 

But  see  Central  R.  Co.  v.  De  Bray, 
71  Ga.  406  (1883);  Hermes  v.  Chi- 
cago, etc.,  R.  Co.,  80  Wis.  590,  50  N. 
W.  584,  27  Am.  St.  Rep.  69    (1891). 

2.  Alabama.  —  Louisville  &  N.  R. 
Co.  V.  Fitzgerald,  49  So.  860  (1909) 
(obstruction)  ;  East  Tennessee,  etc., 
R.  Co.  V.  Watson,  90  Ala.  41,  7  South. 
813  (1890). 

California.  —  Posachane  Water  Co. 
V.  Standart,  97  Cal.  476,  32  Pac.  532 
(1893). 

Illinois.  —  Illinois  Cent.  R.  Co.  v. 
Swisher,  53  HI.  App.  411    (1893). 

loiva.  —  State  v.  Kidd,  89  Iowa  54, 
56  N.  W.  263   (1893). 

New  Hampshire.  —  State  v.  Shin- 
born,  46  N.  H.  497,  501,  88  Am.  Dec. 
224  (1866). 

United  States.  —  Gulf,  etc.,  R.  Co. 
V.  Washington,  49  Fed.  347,  1  C.  C.  A. 
286   (1892). 

But  see  Hermes  v.  Chicago,  etc.,  R. 
Co.,  80  Wis.  590,  50  N.  W.  584,  27 
Am.  St.  Rep.  69  (1891). 

3.  Chicago,  etc.,  R.  Co.  v.  Chambers, 
68  Fed.  148,  15  C,  C,  A.  327   (1895). 
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witness  as  to  the  effects  of  distance,*  conditions  of  light,^  weather,® 
and  the  like,  the  intervention  of  natural  objects ''  and  similar  eon- 
trolling  circumstances.  The  influence  or  lack  of  influence  of 
dominating  phenomena  may  be  such  as  to  eliminate  in  a  large 
measure,  the  element  of  reasoning,  the  statement  thus  becoming 
almost  entirely  one  of  fact.® 

Excess  of  reasoning  or  conjecture.  —  Where  the  element  of 
reasoning  or  conjecture  is  abnormally  large,  a  witness  may  not  be 
permitted  to  testify  as  to  his  estimate  regarding  capability.® 
Thus,  it  will  not  be  conceded  that  a  witness  may  be  asked  as  to 
whether  a  switchman,  at  night,  facing  in  a  given  direction,  with 
his  left  hand  on  the  grab  iron,  would  be  able  to  see,  by  the  aid  of  a 
lantern  held  in  his  right  hand,  a  car  standing  on  a  side  track. 
To  answer  such  a  question,  a  witness  must  determine,  among  other 
things,  the  brilliancy  of  the  lantern  and  the  depth  of  the  sur- 
rounding darkness.-'*' 

§  2051.  (Capabilities;    Animate     Objects);    Other    physical 

Capabilities.  —  Capability  in  other  directions  may  properly  be 
estimated.  Whether  a  particular  person,  for  example,  could  have 
perceived  a  physical  phenomenon  by  the  use  of  any  faculty  other 
than  sight  or  hearing  may  be  stated,  under  proper  conditions,  by 
a  qualified  observer.'     An  opinion  will  be  received  as  to  whether  a 

4.  Louisville  &  N.  R.  Co.  v.  John-  89  111.  App.  1  ( 1899 )  ;  Nordlinder  v. 
son,  (Ark.  1909)  50  So.  300  (how  Manhattan  E.  Co.,  77  Hun  311,  28 
far  an  engineer  could  see  a  man  down  N.  Y.  Suppl.  361  (1894)  (cuts  off 
the  track)  ;  St.  Louis,  I.  M.  &  S.  Ry.  light). 

Co.  V.  Flinn,  88  Ark.  484,  115  S.  W.  9.  That     anyone     could     see     who 

142   (1908)  ;  Rio  Grande  Western  Ry.  wasn't    blind,    that    possession    had 

Co.  V.  Boyd,  (Colo.  1908)   96  Pac.  781  been  taken  of  the  premises  is  objec- 

( animal).  tionable  as  a  conclusion.     Shingler  v. 

5.  Where  these  are  not  known,  the  Bailey,  135  Ga.  666,  70  S.  E.  563 
estimate  will  be  rejected.     Currie  v.  (1911). 

Consolidated  Ry.  Co.,  81   Conn.  383,  10.  Chicago   &  E.   R.   Co.  v.  Law- 

71  Atl.  356   (1908).  rence,    169    Ind.    319,    82   N.   E.    768 

6.  New    York,   P.   &   N.   R.   Co.   v.       (1907). 

Wilson's  Adm'r,  109  Va.  754,  64  S.  E.  §  2051-1.  McVay  v.  State,  100  Ala. 

1060   (1909)    (fog).  110,  14  South.  862  (1894)  ;  Hammond, 

7.  Birmingham  Mineral  R.  Co.  v.  etc..  Electric  R.  Co.  v.  Spyzehalski, 
Harris,  98  Ala.  326,  13  So.  377  17  Ind.  App.  7,  46  N.  E.  47  (1896); 
(1892)  (curve)  ;  Ruby  v.  Chicago,  M.  Western  Union  Tel.  Co.  v.  Carvcn,  15 
&  St.  P.  Ry.  Co.,  (Iowa,  1911)  129  Tex.  Civ.  App.  547,  39  S.  W.  1021 
N.  W,  817.  (1897). 

8.  Cleveland,  etc.,  R.  Co.  V.  Moss,  Other  capacity. — In  general,  whether 
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given  individual  could  liave  smelt  a  particular  odor.^  That  one 
person  is  capable  of  directing  another,^  dictating  a  given  writing  * 
or  can  identify  articles  by  their  quality  or  color,^  may  be  estab- 
lished by  the  estimate  of  one  who  has  observed  the  facts.  The 
inference  that  certain  men  can  undergo  an  exposure  ®  with  less 
injury  than  others  can  do  so  is  an  induction  which  an  observant 
witness  may  properly  state. 

Capacity  for  work.  —  One  sufficiently  qualified  by  practical 
experience  or  scientific  training,  may  state  his  estimate  as  to  the 
capacity  of  men,  either  singly  or  working  together, '^  to  accomplish 
a  particular  amount  of  work  or  effect  a  given  result.^ 

§  2052.  (Capabilities;  Animate  Objects);  Protecting  Province 
of  the  Jury.  —  Should  it  be  possible  to  place  all  the  relevant  con- 
ditions fully  before  the  triers  of  fact,  no  administrative  ground 
for  receiving  the  inference  longer  exists  and  it  will  be  rejected.* 
Thus,  if  the  matter  be  one  involving  skill  or  special  knowledge, 
the  inference  or  conclusion  of  an  ordinary  observer  may  be  irrele- 
vant and  rejected  as  sueh.^  The  province  of  the  jury  is  further 
protected  by  the  customary  ruling  that  the  witness  will  not  be 
allowed  to  state  his  opinion  as  to  the  existence  of  a  fact  in  issue,* 
one  within  the  precise  scope  of  the  jury's  action.  In  this  way, 
an  inference  as  to  mental  capacity  to  accomplish  a  legally  effective 

a  person  subject  to  observation  was  14  Tex.  Civ.  App.  601,  38  S.  W.  632 

capable   of  doing  a  certain  act  may  (1896). 

be  stated  by  any  witness  whose  knowl-  4.  Credille  V.  Credille,  131  Ga.  40, 

edge  is  adequate  and  who  is  possessed  61  S.  E.  1042  (1908)    (will). 

of  mental  powers  commensurate  with  5.  Buchanan  v.   State,   109  Ala.  7, 

the   inference   which   he   purposes  to  19  South.  410   (1896). 

draw.     Crowell  v.  State,  56  Tex.  Cr.  6.  Birmingham  Furnace,  etc.,  Co.  v. 

E.  480,  120  S.  W.  897   (1909);  Rich-  Gross,    97    Ala.    220,    12    South.    36 

ardson  v.  State,  (Tex.  Cr.  App.  1906)  (1892)    (furnace  gas). 

94  S.  W.  1016.  7.  Allen  v.  Murray,  87  Wis.  41,  57 

A   similar   estimate  may   be  made  N.  W.  979  (1894). 
with    regard   tc  the    capacity   of   an  8.  Kuen  v.  Upmier,  98  Iowa  393,  67 
inanimate     object    for    producing    a  N.  W.  374  (1896)    (speak  English  in- 
given  result.    Thus,  the  estimate  may  telligently) . 

be  made  as  to  whether   such  an  ob-  §   2052-1.  But   see   McLaughlin   v. 

ject  could  be  seen.    Williams  v.  Nor-  Webster,  141  N.  Y.  76,  35  N.  E.  1081 

ton  Bros.,  81  Vt.  1,  69  Atl.  146  (1908)  (1894)    (conversation), 

(wire  rope).  2.  McGeary  v.  Old  Colony  E.  Co., 

2.  Adler    &    Co.    v.    Pruitt,    (Ala.  21  E.  I.  76,  41  Atl.  1007  (1898). 
1910)    53    So.    315    (sewage   disposal  3.  McGeary  v.   Old  Colony  E.  Co., 
plant).  21  E.  I.  76,  41  Atl.  1007  (1898). 

3.  Western  Union  Tel.  Co.  v.  Drake, 
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result  *  or  even  for  doing  business  ^  may,  in  the  absence  of  a  con- 
trolling necessity,  be  deemed  too  serious  an  intrusion  on  the 
province  of  the  jury  to  be  permitted. 

§  2053.  (Capabilities);  Mechanical.  —  In  passing  from  ani- 
mate to  inanimate  objects,  the  same  administrative  rule  is  found 
continuing  to  apply..  The  possibility  that  a  given  object  could 
have  produced  a  particular  result,  e.  g.,  a  razor  make  a  special 
wound,^  may  be  proved  by  the  estimate  of  an  observer.  Whether 
a  machine,^  mechanical  device  ^  or  a  coordinated  unit  of  manv 
parts,  such  as  a  manufacturing  establishment,*  is  capable  of  turn- 
ing out  a  stated  amount  of  v^ork,  may  properly  be  estimated  in  the 
same  way.  The  extent  to  which  a  bridge,^  ditch  ^  or  other  physical 
appliance ''  will  probably  do  satisfactory  work  in  a  given  connec- 
tion may  be  covered  by  the  estimate  ^  of  a  qualified  witness.® 


4.  Town  of  Londonderry  v.  Fryor, 
(Vt.  1911)    79  Atl.  46. 

5.  Atwood  !".  Atwood,  (Conn.  1911) 
79  Atl.  59. 

§  2053-1.  State  v.  Knight,  43  Me. 
11,  130  (1857). 

2.  McCormick  Harvesting  Mach. 
Co.  r.  Cochran,  64  Mich.  636,  31  N. 
W.  561  (1887)  (harvester);  Sprout 
r.  Newton,  48  Hun  (N.  Y.)  209,  15 
K  Y.  St.  699  (1888). 

3.  Eomona  Oolitic  Stone  Co.  v. 
Shields,  (Ind.  1909)  88  N.  E.  595 
(derrick). 

Basis  of  estimate.  —  Studying  a 
similar  machine  may  be  regarded  by 
judicial  administration  as  furnishing 
satisfactory  opportunities  for  obser- 
vation in  order  to  form  an  estimate 
helpful  to  the  jury.  Sprout  v.  New- 
ton, 48  Hun  (N.  Y.)  209,  15  N.  Y.  St. 
699  (1888). 

4.  Fletcher  r.  Prestwood,  (Ala. 
1905)  38  So.  847  (sawmill)  ;  Pad- 
dock r.  Bartlett,  68  Iowa  16,  25  N. 
W.  906  (1885)  (pork-packing): 
Burns  v.  Welch,  8  Yerg.  (Tenn.)  117 
(1835)    (sawmill). 

5.  Hartford  County  Com'rs  )'.  Wise, 
71  Md.  43,  18  Atl.  31   (1889). 

6.  Frey  v.  Lowden,  70  Cal.  550,  11 
Pac.  838  (1880)  ;  Denver,  etc.,  E.  Co. 
r.    Pulaski    Irrigating  Ditch   Co.,   19 


Colo.  367,  35  Pac.  910  (1894)  (irri- 
gation ditch)  ;  Alsop  r.  Adams,  10 
Ky.  L.  Rep.  362  (1888);  Ostcn  v. 
Jerome,  93  Mich.  196,  199,  53  X.  W. 
7   (1896). 

"  It  was  proper  for  the  witness  to 
express  an  opinion  upon  the  subject, 
as  no  amount  of  description  would 
so  fully  possess  the  jury  of  the  situa- 
tion; nor  was  it  a  question  calling 
for  expert  testimony;  it  was  but  an- 
other way  of  describing  the  capacity 
of  the  ditch."  Osten  v.  Jerome,  93 
Mich.  196,  199,  53  X.  W.  7   (1896). 

7.  Denver,  etc.,  E.  Co.  r.  Pulaski 
Irrigating  Ditch  Co.,  19  Colo.  367, 
370,  35  Pac.  910  (1S94)  (drain); 
Indianapolis  v.  Huflfer,  30  Ind.  235 
(1868)  (sewer)  ;  Brown  r.  Swanton, 
69  Vt.  53,  37  Atl.  280  (1896)   (sluice). 

8.  Frey  v.  Lowden,  70  Cal.  550,  11 

Pac.   838    (1886)    (discharge  water)  ; 

Alsop  V.  Adams,  10  Kv.  L.  Eep.  362 
(1888);  Sprout  r.  Newton,  48  Hun 
(N.    Y.)    209    (1888);    Long   r.    Mc- 

Cauley,    (Tex.    Sup.    1887)    3    S.    W. 

689. 

See  aho  MoPherson  r.  R.  Co.,  97 
Mo.  256,  10  S.  W.  846  (1888)  (drain- 
ing capacity  of  culvert). 

9.  Kansas  City,  etc.,  K.  Co.  v.  Cook, 
57  Ark.  387,  21  S.  W.  1066  (1893). 
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Cross-examination.  —  Weight  of  the  inference  as  well  as  the 
qualifications  of  the  observer  are  properly  tested  upon  the  stage 
of  cross-examination.^'' 

§  2054.  (Capabilities;  Mechanical);  Causation.  —  Whoso 
understands  causation,  comprehends  the  universe.  For  practical 
purposes,  the  number  of  instances  in  which  an  estimate  may  prop- 
erly be  made  as  to  the  existence  of  a  relation  of  cause  and  effect 
are  innumerable.  In  fact  it  is  in  connection  with  the  category  of 
causation  alone  that  the  uniformity  of  nature  ^  or  of  conduct  ^ 
upon  which,  as  the  ultimate  basis  of  all  sound'  induction,  evidence 
is  based,  becomes  practically  available  for  the  discovery  of  truth. 
A  few  illustrations  must  necessarily  sufiice. 


§  2055.  (Capabilities;  Mechanical;  Causation);  Natural  Oc- 
currences. — -  In  the  world  of  nature,  a  competent  observer  may 
state  any  estimate  as  to  the  cause  of  a  given  effect^  should  the 


10.  McCormick  Harvesting  Mach. 
Co.  V.  Cochran,  64  Mich.  636,  31  N. 
W.  561   (1887). 

§  2054-1.  §  3150. 

2.  §§  3265  et  seq. 

§  2055-1.  Arkansas.  —  St.  Louis, 
etc.,  E.  Co.  V.  Yarborough,  56  Ark. 
612,  20  S.  W.  515  (1892). 

Connecticut.  —  Clinton  v.  Howard, 
42  Conn.  294  (1875). 

Illinois.  —  Ohio,  etc.,  R.  Co.  v. 
Long,  52  111.  App.  670    (1893). 

Indiana.  —  Indianapolis  St.  R.  Co. 
V.  Robinson,  157  Ind.  414,  61  N.  E. 
936   (1901). 

loica.  —  Barry  v.  Farmers'  Mut. 
Hail  Ins.  Assoc,  110  Iowa  433,  81 
N.  W.  690  (1900)  (hail  injuring 
grain)  ;  Yahn  v.  Ottumwa,  60  Iowa 
429,  15  N.  W.  257  (1883). 

Kentucky.  —  N.  N.  &  M.  V.  R.  Co. 
V.  Wilson,  16  Ky.  L.  Rep.  262  (1894). 

Michigan.  —  Laird  v.  Snyder,  59 
Mich.  404,  26  N.  W.  654  (1886)  (mud 
on  buggy). 

Missouri.  —  White  v.  Farmers' 
Mut.  F.  Ins.  Co.,  97  Mo.  App.  590,  71 
S.  W.  707  (1903)  (death  by  light- 
ning) . 

Vol.  Ill  — 172 


'Serada.  —  McLeod  v.  Lee,  17  Nev. 
103,  28  Pae.  124  (1882). 

'New  York.  —  Dwyer  v.  Buffalo 
Gen.  Electric  Co.,  20  N.  Y.  App.  Div. 
124,  46  N.  Y.  Suppl.  874  (1897) 
(electric  spark)  ;  Wintringham  v. 
Hayes,  144  N.  Y.  1,  38  N.  E.  999,  43 
Am.  St.  Rep.  725  (1894). 

South  Carolina.  —  Virginia-Caro- 
lina Chemical  Co.  v.  Kirvin,  57  S.  C. 
445,  35  S.  E.  745  (1899)  (decay  of 
cotton  bolls). 

Texas.  —  Hickey  v.  State,  (Cr. 
App.  1903)  76  S.  W.  920  (hole  in  hat 
made  by  bullet)  ;  Texas,  etc.,  R.  Co. 
V.  Woolridge,  (Civ.  App.  1901)  63 
S.  W.  905  (burning  of  buildings)  ; 
Gulf,  etc.,  R.  Co.  V.  John,  9  Tex.  Civ. 
App.  342,  29  S.  W.  558  (1895)  (acci- 
dent) ;  Galveston,  etc.,  R.  Co.  v. 
Daniels,  9  Tex.  Civ.  App.  253,  28  S. 
W.  548,  711  (1894)  (fall  of  a 
bridge)  ;  Gulf,  etc.,  R.  Co.  v.  Haskell, 
4  Tex.  Civ.  App.  550,  23  S.  W.  546 
(1893)  ;  International,  etc.,  R.  Co.  v. 
Klaus,  64  Tex.  293  (1885). 

Wyoming.  —  Union  Pac.  R.  Co.  P. 
Gilland,  4  Wyo.  395,  34  Pac.  953 
(1893)    (fire). 


§  2056  Estimates.  2738 

presiding  judge  feel  that  such  a  course  is  necessary  for  the  pro- 
tection of  the  proponent  and  helpful  to  the  jury. 

Injuries.  —  Litigation  having  been  instituted  largely  for  the 
redressing  of  the  effects  of  injurious  acts,  estimates  as  to  the 
causes  which  have  led  to  the  damage  of  which  complaint  is  made 
are  frequently  relevant  on  judicial  inquiries.^  Thus,  one  ac- 
quainted with  the  observed  movements  of  a  water  course  may 
state  that  a  certain  culvert  ^  or  dam  *  by  which  it  was  sought  to 
conduct  or  control  its  waters  has  caused  a  given  overflow.  On  the 
other  hand,  the  inference  may  properly  be  made  that  observed 
effects  are  due,  not  to  any  particular  injurious  act  but  to  deteriora- 
tion by  use,  "  ordinary  wear  and  tear,"  *  as  it  is  called. 

§  2056.  (Capabilities;  Meclianical;  Causation;  Natural  Oc- 
currences); Application  of  Force.  —  One  adjudged  competent  to 
do  so,  may  state  not  only  the  nature  of  a  given  force  observed  by 
him,^  but  also-  what  effect  it  would  probably  produce.  Thus,  he 
may  give  his  opinion  as  to  whether  one,  after  being  struck  in  a 
particular  way,  could  continue  in  a  standing  or  sitting  position.^ 
From  appearances  which  he  notices  he  may  infer  that  some  form 
of  energy  has  been  applied  to  a  given  person  or  object^  and,  if  so, 

2.  Perry   v.    State,    87   Ala,    30,   6  (1890);  International,  etc.,  R.  Co.  v. 
South.   425    (1888)     (red  hot  iron);  Klaus,  64  Tex.  293  (1885). 
Georgia  R.  Co.  r.  Bryans,  77  Ga.  429  5.  Wintringham  v.  Hayes,   144  N. 
(1882)    (cars  going  too  fast)  ;  Horan  Y.  1,  38  N.  E.  999,  43  Am.  St.  Rep. 
r.  Chicago,  etc.,  R.  Co.,  89  Iowa  328,  725  (1894)    (yacht). 

56  N.  W.  507  (1893)    (slipping).  §  2056-1.  Stout  v.  Pacific  Mut.  L. 

3.  St.  Louis,  etc.,  R.  Co.  v.  Brad-  Ins.  Co.,  130  Cal.  471,  62  Pac.  732 
ley,  54  Fed.  630,  4  C.  C.  A.  528  (1900)  (blow  heavy  or  light);  Mc- 
(1893)  Pherson  v.  St.  Louis,  etc.,  R.  Co.,  97 

4.  Arkansas.  —  St.  Louis,  etc.,  R.  Mo.  253,  10  S.  W.  846  (1889) 
Co.  v.  Yarborough,  56  Ark.  612,  20  (storm)  ;  State  v.  Greenleaf,  71  N.  H. 
S.  W.  515  (1892).  606,  54  Atl.  38  (1902). 

•  California.   —  Blood  v.   Light,   31  The  cause  of  an  explosion  may  be 

Cal.  115  (1866).  estimated    by    a    competent   witness. 

Illinois.   —   Ohio,   etc.,   R.   Co.   v.  McCabe  v.  Swift  &  Co.,  143  111.  App. 

Long,  52  111.  App.  670  (1893).  404  (1908). 

Kentucky.  —  N.  N.  &.  M.  V.  R.  Co.  2.  Healy  v.  Viaalia,  etc.,  R.  Co.,  101 

«.  Wilson,  16  Ky.  L.  Rep.  262  (1894).  Cal.   585,  36  Pac.   125    (1894);   Ball 

Nevada.  —  McLeod  v.  Lee,  17  Nev.  v.  Mabry,   91   Ga.  781,   18   S.   E.   64 

103,  28  Pac.  124  (1882).  (1893). 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Has-  3.  Fort  v.  State,  52  Ark.  180,  11  S. 

kfll,  4  Tex.  Civ.  App.  550,  23  S.  W.  W.  959,  20  Am.  St.  Rep.  163  (1889)  ; 

546     (1893);    Gulf,    etc.,    R.    Co.    v.  State  v.  Greenleaf,  71  N.  H.  606,  54 

Locker,   78  Tex.   279,   14  S.  W.   611  Atl.  38  (1902). 
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what  he  judges  it  to  be.  Where  these  manifestations  of  energy 
have  been  made  effective  at  intervals  or  there  has  been  repeated 
applications  of  the  same  kind  such  a  witness  may  state  his  impres- 
sion as  to  the  order  in  which  these  happenings  have  occurred.* 
He  may  even  be  enabled  to  state  an  inference  as  to  whether  the 
force  has  been  used  by  accident  ^  or  with  deliberate  design. 

Nature  of  instrument.  —  While,  as  has  been  seen,®  a  skilled 
medical  observer  may  state  his  inference  as  to  whether  the  force 
applied  in  making  certain  wounds,  was  exerted  by  means  of  a 
blunt  or  a  cutting  instrument,  the  same  estimate  may  be  made, 
under  proper  circumstances,  by  an  ordinary  observer.'' 

§  2057.  (Capabilities;     Mechanical;     Causation);     Human 

Beings.  —  The  influence  of  natural  human  instincts  in  adults  or 
children  may  be  sufficiently  obvious  to  warrant  reception  of  the 
estimate  of  an  observer  with  regard  to  them.  In  like  manner,  the 
cause  of  an  injury  to  a  human  being,^  such  as  sickness,^  may? 
where  the  inference  is  a:  simple  one,^  be  stated  in  the  estimate  of 
one  whq  has  suitable  opportunities  for  observation  and  the  mental 
powers  with  which  to  coordinate  them.*  In  like  manner,  and 
often  with  no  greater  proportion  of  reasoning,  he  m-ay  infer  the 
cause  of  a  p&rtioular  death.^  Where,  however,  special  skill  and 
experience  are  needed  to  form  a  reasonable  estimate  of  the  mean- 
ing of  the  circumstances  attending  death,  the  inference  of  the 

4.  Fort  V.  state,  52  Ark.  180,  11  S.  ure.  Pullman  Palace  Car  Co.  v. 
W.  959,  20  Am.  St.  Rep.  163   (1889).  Smith,  79  Tex.  468,  14  S.  W.  993,  23 

5.  State  V.  Rainsbarger,  71  Iowa  Am.  St.  Rep.  356,  13  L.  R.  A.  215 
746,  31  N.  W.  865  (1887).  (1891). 

6.  §  2004.  3.  Murphy  v.   New  York  Cent.   R. 

7.  People  V.  Sullivan,    (Cal.   1885)  Co.,  66  Barb.  (N.  Y.)  125   (1867). 

8  Pac.  520.  4.  Technical  inferences.  —  Where 
§  2057-1.  Brock  v.  State,  (Tex.  Cr.  the  reasoning,  in  order  to  be  helpful 
App.  1898)  44  S.  W.  516  (fight).  to  the  jury,  must  be  based  upon 
2.  Suddeth  v.  Boone,  121  Iowa  258,  special  knowledge,  the  inference  of  an 
96  N.  W.  853  (1903)  (that  smell  of  ordinary  observer  will  not  be  re- 
sewer  outlet  made  witness  sick)  ;  ceived.  State  v.  Ogden,  39  Oreg.  195, 
Pullman  Palace  Car  Co.  v.  Smith,  79  65  Pac.  449  (1901)  (given  state  of 
Tex.  468,  14  S.  W.  993,  23  Am.  St.  health);  Dushane  v.  Benedict,  120  U. 
Rep.  356,  13  L.  R.  A.  215   (1890).  S.  630,  7   S.   Ct.   696,  30  L.  ed.   810 

A   plaintiff  may,   after  giving  the  (1887)    (smallpox), 

facts    attending    an    accident,    state  5.  Everett    v.    State,     62    Ga.     65 

that  she  knew  of  no   cause  for  her  (1878)  ;  State  v.  Smith,  22  La.  Ann. 

sickness  except  the  attendant  expos-  468    (1870). 
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unskilled  observer  will  not  b°.  sufficiently  helpful  to  the  tribunal 
to  warrant  its  reception.® 

§  2058.  (Capabilities;  Mechanical;  Causation);  Animals. — 

The  competent  observer  may  be  permitted  to  infer  the  effect  of 
certain  acts  upon  animals,  e.  g.,  as  to  what  frightened  a  horse  ^ 
or  whether  a  given  occurrence  was  calculated  to  alarm  those  of 
ordinary  gentleness.^  A  mere  conjecture,  e.  g.,  as  to  what  would 
be  the  probable  effect  upon  an  animal  *  of  a  particular  antecedent, 
will,  in  most  instances,  be  rejected. 

§  2059.  (Capabiliti-^s;  Meclianicai;  Causation) ;  Effect  stated. 
—  Eeversing  the  statement,  without  changing  the  meaning,  it  may 
be  said  that  an  ordinary  observer  may  with  propriety  state  his 
estimate  that  a  particular  phenomenon  produced  a  given  effect. 
Such  an  act  of  reasoning  may  be  admitted  in  evidence  when  made 
by  one  competent  to  draw  it  and  the  exhibition  to  the  presiding 
judge  ^  of  the  f?2ts  upon  which  his  reasoning  is  based.  Similarly, 
what  has  been  the  past  effect  of  a  given  situation  or  set  of  pheno- 
mena has  been  received,  in  the  most  diverse  connections,^  as  the 
estimate  of  an  observing  v^itness.     It  is  essential,  however,  that 

6.  American  Ace.  Co.  v.  Fidler,  ,35  28     Conn.     317,     73    Am,     Dec,     677 

S.  W,  905,  18  Ky,  L,  Rep,  161  (1896)  ;  (1859), 

International,  etc,  R,  Co,  v.  Kuehn,  loiva.  —  Seagel  v.  Chicago,  etc.,  R. 

11  Tex.  Civ.  App,  21,  31   S,  W.  322  Co,,  S3  Iowa  380,  49  N,  W,  990  (1891) 

(1895),  (collision  with  a  locomotive). 

§    2058-1.  Clinton    r.    Howard,    42  South  Dakota.  —  State  r.  Isaacson, 

Conn.  294,  307    (1875);   Yahn  v.  Ot-  8    S.    D.   69,    65    N.    W.    430    (1895) 

tumwa,  60  Iowa  429,   15  N.  W,  257  (death  from  poison), 

(1883)  ;   Stone  v.  Pendleton,  21  R,  I,  Tcscas.  —  Galveston,  etc,  R,  Co.  r. 

332,  43  Atl.  643   (1899).  Daniels,  9  Tex.  Civ.  App.  253,  28  S, 

2.  Heinmiller     v.     Winston     Bros,,  \Y,  548,  711    (1894)    (freshet), 
(Iowa,  1906)   107  N.  W.  1102,  West  Virginia.  —  Taylor  r.  Balti- 

3,  Burns  v.  Farmington,  31  N,  Y.  more,  etc,  R.  Co,,  33  W.  Va.  39,  10  S. 
App,  Div.  364,  52  N,  Y,  Suppl,  229  E,  29  (1889)   (deposit  in  a  stream). 
(1898)    (horse),  A  qualified  witness  may  state  that 

§   2059-1,  Alabama.   —  Louisville,  the  effluvia  from  a  certain  privy  and 

etc.,  R,  Co.  r.  Sandlin,  125  Ala.  585,  pig-sty  necessarily  rendered  plaintiff's 

28    South.    40     (1HB9)     (passing    of  house   uncomfortable   as    a    place   of 

trains  on  a  curve).  abode.     Kearney  r.  Farrell,  28  Conn. 

California.  —  People  r.  Brotherton,  317,  73  Am.  Dec.  677   (IS.'in). 

47  Cal.  388  (1874)    ( chemical  on  writ-  2.  Alahama.  —  Louisville,    etc.,    R, 

ing)  ■  Co,  r,  Stewart,  128  Ala,  313,  29  South, 

Comiecticut.  —  Kearney  ».  Farrell,  562    (1900)     (confined  to  bed:   never 
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the  proportion  of  reasoning  involved  in  the  estimate  should  not 
be  too  great  to  be  justified  by  the  administrative  necessity  which 
is  claimed  to  warrant  its  admission.  A  witness  will  not  be 
allowed  to  testify  that  in  consequence  of  certain  acts  he  lost  credit 
and  had  to  cease  business.^  Under  what  circumstances  a  given 
cause  will  manifest  a  particular  effect*  is  often  more  nearly  a 
matter  of  special  knowledge  ^  which  may  require  the  inference 
of  a  skilled  observer. 

§  2060.  (Capabilities;  Mechanical;  Causation);  Hypothetical 
Inferences.  —  Where  the  estimate  is  a  fairly  obvious  one,  a  quali- 
fied witness  ^  will  not  be  required  to  confine  his  statement  abso- 
lutely to  actual  conditions  ^  or  the  operation  of  present  causes. 


recovered)  ;    O'Grady    v.    Julian,    34 
Ala.  88    (1859). 

Arizona.  —  Cole  v.  Bean,  1  Ariz. 
377,  25  Pac.  538  (1878)  (use  of  in- 
toxicating liquor ) . 

California.  —  Bell  v.  Shultz,  18 
Cal.  449  (1861). 

Indiana.  —  Williamson  v.  Yingling, 
80  Ind.  379  (1881). 

lovM.  —  Brooks  v.  Chicago,  etc.,  R. 
Co.,  73  Iowa  179,  34  N.  W.  805  (1887) 
(fire). 

Maryland.  —  Law  v.  Scott,  5  Harr. 
&  J.  438  (1822). 

Massachusetts.  —  Toland  v.  Paine 
Furniture  Co.,  179  Mass.  501,  61  N. 
E.  52  (1901). 

Michigan.  —  Marcott  v.  Marquette, 
etc.,  R.  Co.,  49  Mich.  99,  13  N.  W. 
374  (1882)  (strangers  in  an  engine 
cab)  ;  Pierce  v.  Pierce,  38  Mich.  412 
(1878)  (intoxication)  ;  Underwood  V. 
Waldron,  33  Mich.  232  (1876)  (water 
wasting  masonry) . 

'New  York.  —  Rose  v.  Stewart,  77 
Hun  306,  28  N.  Y.  Suppl.  318  (1894) 
(to  diminish  light). 

3.  Walker  v.  Fuller,  29  Ark.  448 
(1874). 

4.  Miller  v.  State,  107  Ala.  40,  19 
South.  37  (1894)  (nearness  for  pow- 
der scorching). 

5.  §§  870  et  seq. 


§  2060-1.  Sufficient  skill  and  ex- 
perience must  be  shown  by  the  wit- 
ness to  make  it  probable  that  his 
reasoning  will  be  helpful  to  the  jury. 
California.  —  Blood  v.  Light,  31 
Cal.  115  (1866). 

Michigan.  —  Underwood  v.  WaV 
dron,  33  Mich.  232   (1876). 

New  Yrrk.  —  Atkins  v.  Manhattan 
R.  Co.,  57  Hun  (N.  Y.)  102,  10  N.  Y. 
Suppl.  432  (1890)  ;  Harris  v.  Panama 
R.  Co.,  3  Bosw.  (N.  Y.)  7  (1858). 

Pennsylvania.  —  Wallace  v.  Jeffer- 
son Gas  Co.,  147  Pa.  St.  205,  23  Atl. 
416  (1892). 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Hep- 
ner,  83  Tex.  136,  18  S.  W.  441  (1892). 
Otherwise,  the  evidence  will  be  re- 
jected as  subjectively  irrelevant. 
Knight  V.  Metropolitan  R.  Co.,  21 
App.  Cas.  (D.  C.)  494  (1903)  (cause 
of  flashes  attending  the  blowing  out 
of  a  fuse  box  in  an  electric  car ) ; 
Shaw  V.  Susquehanna  Boom  Co.,  125 
Pa.  St.  324,  17  Atl.  426  (1889)  (ice 
jam). 

2.  Technical  inferences.  —  Should 
the  reasoning  of  the  witness  relate  to 
a  matter  of  special  knowledge  and  no 
qualifying  acquirements  be  shown  the 
inference  will  be  rejected.  Marshall 
V.  Single,  36  Mo.  App.  122  (1889). 
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He  will  be  pennitted  to  go  further  and  state  an  estimate  as  to 
what  would  occur  if  the  conditions  were  to  be  varied  ^  or  as  to 
what  may  he  expected  to  happen  in  the  future.  Such  reasoning,  of 
course,  approaches  more  nearly  to  the  scope  of  an  act  of  judgment.* 
It  may,  however,  be  received  in  connection  with  present  or  past 
observation. 

Preliminary  detail  of  constituting  facts.  —  The  qualifications  of 
an  observer  may  be  tested  in  this  connection,  as  in  others,  by  re- 
quiring that  the  witness  state  in  detail  such  of  the  constituting 
fact^  at  the  basis  of  his  inference  as  he  reasonably  can-.^  It  has 
even  been  held  that  if  this  is  not  done  the  evidence  will  be 
rejected.^ 

Protecting  provii\ce  of  the  jury.  —  Where  the  constituting  facts 
upon  which  the  estimate  is  based  can  be  fully  placed  before  the 
jury,  no  administrative  ground  for  receiving  the  inference  appears 
and  it  is  accordingly  excluded.'' 

§  2061.  (Capabilities;  Mechanical;  Causation;  Hypothetical 

Inferences) ;  Future  Effects Present  probabilities  as  to  what 

will  be  the  future  effects  of  a  given  cause  may  be  stated,  in  the 
form  of  an  estimate,  by  a  qualified  observer.^  Thus,  whether  a 
given  cause  will  continue  to  have  the  same  effect  may  be  stated 

3.  Gulf,  etc.,  R.  Co.  v.  Richards,  83       Co.   v.   Yarborougli,   56  Ark.   612,  20 
Tex.  203,  18  S.  W.  611   (1892)    (rail-       S.  W.  515   (1892). 

road  construction).  Illinois.  —  Rockford  i\  Hildebrand, 

4.  §§  2371  et  seq.  61  111.  155   (1871). 

5.  Bennett  v.  Meehan,  83  Ind.  566,  Louisiana.  —  Holland  r.  Cammett, 
43    Am.   Rep.   78    (1882);    Horan   v.  5  La.  Ann.  705  (1850). 

Chicago,  etc.,  R.  Co.,  89  Iowa  328,  56  Michigan.  —  Marcott  i\  Marquette, 


N.  W.  507  (1893);  Galveston,  etc. 
R.  Co.  V.  Daniels,  9  Tex.  Civ.  App 
253,  28  S.  W.  548,  711  (1894)  ;  Pull 
man  Palace  Car  Co.  v.  Smith,  79  Tex, 
468,   14  S.  W.  993,  23  Am.  St.  Rep, 


etc.,  R.  Co.,  49  Mich.  99,  13  N.  W. 
374  (1882). 

Missouri.  —  Muff  v.  Wabash,  etc.. 
R.  Co.,  22  Mo.  App.  584  (1886). 

A'eir   York.   —  Allen  V.   Stout,   51 


356,  13  L.  R.  A.  215    (1890)  ;   Gulf,  N.  Y.  668  (1873). 

etc.,  R.  Co.  V.  Locker,  78  Tex.  279,  14  §   2061-1.  West  v.   State,   71   Ark. 

S.  W.  611  (1890);  International,  etc.,  144,  71  S.  W.  483   (1903)    (nuisance 

E.  Co.  f.  Klaus,  64  Tex.  293   (1885)  ;  on     health);     Pennsylvania     Co.     v. 

Union  Pac.  R.  Co.  v.  Gilland,  4  Wyo.  Mitchell,  124  Ind.  473,  24  N.  E.  1065 

395,  34  Pae.  953  (1893).  (1890);   Bennett  r.  Meehan,  83   Ind. 

6.  Pennsylvania  Co.  f.  Mitchell,  124  566,  43  Am.  Rep.  78    (1882)    (drain- 
Ind.  473.  24  N.  E.  1065   (1890).  age)  :  Rochester,  etc.,  R.  Co.  r.  Bud- 

7.  Arkansas.  —  St.  Louis,  etc.,  E.  long.  6  How.  Pr.  (N.  Y.)  467  (1851) 

(railroad  layout). 
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by  the  witness  ^  from  phenomena  which  have  come  to  his  personal 
attention.^  In  such  a  connection,  as  in  all  others  relating  to 
inference  from  observation,  the  element  of  reasoning  must  not  be 
present  without  an  admixture  of  fact,  or  to  an  extent  greater  than 
is  warranted  by  the  administrative  necessity  shown  for  its  recep- 
tion.* Thus,  the  estimate  will  not  be  admitted  should  it  amount 
to  a  mere  conjecture  ^  or  show  an  inability  to  reach  any  precise  or 
tangible  conclusion.® 


§  2061a.  Dimensions.  —  _  .mensions,  length,  breaath,  thickness, 
width,  and  the  like,^  are  frequently  estimated  by  the  inference 
of  ordinary  observers.  It  is  equally  open  to  a  qualified  witness  to 
state  any  change  which  he  has  observed  in  these  or  other  dimen- 


sions.- 


Where  exact  measurements  have  been  taken  or  attempted,  the 
result  may  be  stated  by  any  person  who  is  aware  of  it  from 
observation.*     Should  it  happen,  that  the  result  of  taking  such 


2.  Doan  v.  Willow  Springs,  101 
Wis.  112,  76  N.  W.  1104  (1898)  (jolt 
from  a  rock  in  highway) . 

3.  Lawrence  v.  Mycenian  Marble 
Co.,  1  Misc.  (N.  Y.)  105,  20  N.  Y. 
Suppl.  698  (1892);  Lineoski  v.  Sus- 
quehanna Coal  Co.,  157  Pa.  St.  153, 
27  Atl.  577  (1893). 

4.  Faribault  v.  Sater,  13  Minn.  223 
(1868)    (state  of  another's  mind). 

5.  Alabama.  —  Johnson  v.  Ballew, 
2  Port.  (Ala.)  29  (1835)  (excite 
fear). 

Maryland.  —  Law  v.  Scott,  5  Harr. 
&  J.  438   (1822). 

Michigan.  —  Kelley  v.  Detroit,  etc., 
K.  Co.,  80  Mich.  237,  45  N.  W.  90,  20 
Am.  St.  bep.  514  (1890). 

Nebraska.  —  Piper  v.  Woolman,.  43 
Neb.  280,  61  N.  W.  588  (1895) 
(libel). 

New  York.  —  Try  v.  Bennett,  3 
Bosw.  200  (1858)    (libel). 

Pennsylvania.  —  Miller  v.  Miller, 
187  Pa.  St.  572,  41  Atl.  277  (1898) 
(what  caused  ill-feeling)  ;  Richards 
V.  Richards,  37  Pa.  St.  225  (1860). 

Tennessee.  —  Cooper  v.  Overton, 
102  Tenn.  211,  52  S.  W.  183,  73  Am. 


St.  Rep.  864,  45  L.  R.  A.  591  (1899) 
(what  attracted  children  to  a  pond). 

Teccas.  —  Middlebrook  v.  Zapp,  79 
Tex.  321,  15  S.  W.  258  (1891)  (ex- 
ecution on  credit). 

6.  Patterson  v.  Colebrook,  29  N. 
H.  94   (1854). 

§  2061a-l.  New  Hampshire. — East- 
man V.  Amoskeag  Mfg.  Co.,  44  N.  H. 
143,  82  Am.  Dec.  201   (1862). 

South  Dakota.  —  Vermillion  Arte- 
sian Well,  etc.,  Co.  v.  Vermillion,  6 
S.  D.  466,  61  N.  w.  802  (1895). 

Vermont.  —  Morrisette  v.  Canadian 
Pac.  R.  Co.,  76  Vt.  267,  56  Atl.  1102 
(1903)    (two-throw  switch). 

Washington.  —  Park  v.  Northport 
Smelting  &  Refining  Co.,  92  Pac.  442 
(1907)  (board  feet);  State  v.  Nord- 
strom, 7  Wash.  506,  35  Pac.  382 
(1893). 

A  shoemaker  may  state  that  a  cer- 
tain boot  will  fit  a  given  foot.  State 
V.  Nordstrom,  7  Wash.  506,  35  Pac, 
382    (1893). 

2.  Romack  v.  Hobbs,  (Ind.  Sup. 
1892)   32  N.  E.  307   (ditch). 

3.  Busch  V.  Kilborne,  40  Mich.  297 
(1879)    (unprofessional  log  scaler). 
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measurements  is  that  all  the  constituting  facts  which  would  form 
the  basis  of  an  estimate  can  now  be  placed  before  the  jury  in 
their  entirety,  no  administrative  ground  for  receiving  an  act  of 
reasoning  on  the  subject  longer  exists  and  the  estimate  is  accord- 
ingly rejected.* 

Probative  force.  —  The  credibility  and  belief-compelling  force 
of  such  a  statement  will  be  in  accordance  with  the  skill  and  ex- 
perience of  the  witness.^ 

§  2062.  (Dimensions) ;  Area One  found  by  the  court  to  be 

qualified  to  do  so  may  properly  stat«  his  estimate  as  to  the  superfi- 
cial area'^  contained  in  a  given  parcel  of  land  or  other  plane 
surface.^  Proof  that  the  proper  piece  of  real  estate  or  the  same 
article  was  shown  to  the  witness  must  be  submitted  to  the  court.^ 

§  2063.  (Dimensions) ;  Grade Where  the  court  is  forced  to 

rely  upon  estimates,  no  exact  measurements  having  been  sub- 
mitted, a  competent  observer  may  be  heard  to  reason  upon  the 
matter  of  grade.  Thus,  the  slope  of  a  hill,^  street,^  bed  of  a  rail- 
road ^  or  other  natural  or  artificial  *  formation  may  be  presented 
to  the  court  in  this  way. 

Levels.  —  The  qualifications  of  a  witness  may  be  of  the  most 
practical  nature.  At  the  trial  of  an  action  for  trespass  by  the 
overflow  of  water  on  plaintiff's  land  caused  by  a  dam  erected  by 
defendant,  evidence  was  rejected  which  had  been  offered  by  the 

4.  Lake  Erie,  etc.,  R.  Co.  v.  Juday,       Ford,   22  Tex.  Civ.   App.   131,  54   S. 
19    Ind.    App.    436,    49    N.    E.    843       W.  37    (1899). 

( 1897 )  ;  Kummer  v.  Christopher,  etc.,  2.  Where  the  witness  has  seen  the 

R.  Co.,  20  N.  Y.  Suppl.  116   (1892)  ;  work  done  in  changing  the  grade  of 

International,  etc.,  R.   Co.  v.  Kuehn,  a  street,  he  may  state  his  estimate  as 

2  Tex.   Civ.   App.   210,   21   S.   W.   58  to  the  height  of  the  change,  though 

(1893).  he    has    not    actually    measured    it. 

5.  Busch  V.  Kilborne,  40  Mich.  297  Downey  Bros.  Spoke  &  Bending  Co.  v. 
(1879).  Pennsylvania  R.  Co.,  219  Pa.  32,  67 

§  2062-1.  Bennett    v.    Meehan,    83  Atl.   916    (1907). 

Ind.    566,    43   Am.   Rep.    78    (1882);  3.  Galveston,  etc.,  R.  Co.  v.  Ford, 

Dashiel  r.  Harshman,   113  Iowa  283,  22  Tex.   Civ.  App.   131,  54  S.  W.  37 

85  N.  W.  85   (1901).  (1899);   Olson  !'.  Oregon  Short  Line 

2.  International,  etc.,  R.  Co.  v.  Sat-  R.    Co.,    24    Utah   460,    68    Pac.    148 
terwhite,  19  Tex.  Civ.  App.  170,  47  S.  (1902). 

W.  41    (1898).  4.  Posachane  Water   Co.  v.  Stand- 

3.  Holcombe  v.  Munson,  103  N.  Y.       art,  97  Cal.  476,  32  Pac.  532   (1893) 
682,  61  N.  E.  443   (1886).  (ditch). 

I  2063-1.  Galveston,  etc.,  R.  Co. «. 
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defendant  to  prove  the  respective  levels  of  water  at  the  point  where 
the  dam  was  erected  and  at  the  meadow  alleged  to  have  been  over- 
flowed in  consequence  of  the  erection.  The  witness  testified  that 
he  was  a  practical  mill  builder,  that  he  had  erected  water  power 
mills,  and  that  in  doing  such  work  he  had  to  take  levels  to  get  a 
height,  but  that  he  did  not  know  how  to  use  a  theodolite.  Held, 
by  Ritchie,  J.,  that  the  evidence  should  have  been  received. 
The  weight  to  be  given  to  the  evidence  was  a  matter  for  the  jury 
under  the  direction  of  the  court,  and  the  competency  of  the  witness 
to  take  levels  and  to  make  measurements  should  have  been  a  sub- 
ject of  cross-examination.^ 

§  2064.  (Dimensions) ;  Height.  —  An  ordinary  estimate  which 
any  fairly  qualified  observer  will,  in  most  cases,  be  permitted  to 
make,  is  as  to  height}  It  does  not,  for  example,  require  the  evi- 
dence of  a  surveyor  to  determine  the  highest  point  of  a  hill  ^  or 
that  the  outside  rail  of  a  railroad  track  is  higher,  on  a  curve,  than 
the  inside.^  Nor  is  technical  training  demanded  of  one  who  should 
undertake  to  estimate  the  height  of  a  tree  from  measuring  the 
diameter  of  its  stump.* 

§  2065.  Direction The  direction  from  which  motion  takes 

place  ^  or  force  is  applied  may  be  estimated  by  any  one  who  has 
seen  the  phenomena  from  which  such  a  conclusion  may  actually 
be  drawn,^  and  who  has  had  the  mental  powers  necessary  to  make 

5.  Cain  v.  Uhlman,  20  Nova  Scotia  §  2065-1.  State  v.  Shinborn,  46  N. 

(8  Riissell  &  Geldert)    148    (1887).  H.  497,  88  Am.  Dec.  224   (1866). 

§  2064-1.  Downey    Bros.    Spoke   &  2.  Indiana.  —  Ohio,   etc.,  R.  Co.   v. 

Bending  Co.  v.  Pennsylvania  R.  Co.,  Wrape,  4  Ind.  App.  108,  30  N.  E.  427 

219    Pa.    32,    67    Atl.    916     (1907)  (1891)    (cattle  struck) . 

(grade).  Maine.  —  State  v.  Knight,  43   Me. 

8ee  also  Vermillion  Co.  v.  Vermil-  11   (1857). 

lion,  ■  6    S.    D.    466,    61    N.    W.    802  Massachusetts.  —  Com.     v.    Sturti- 

(1894)     (column  water  from  main);  vant,    117    Mass.    122,    135,    19    Am. 

Richardson  v.   State,    (Tex.   Cr.  App.  Rep.  401   (1875). 

1906)  94  S.  W.  1016.  jl/issoim.  —  Patrick   v.    The    J.    Q-. 

2.  Hovey   v.    Sawyer,   5   Allen   554  Adams,  19  Mo.  73   (1853). 

(1863).  Ohio.  — The  Clipper   v.   Logan,    18 

3.  Gardner  v.  Metropolitan  St.  Ry.      Ohio  375    (1849). 

Co.,   223   Mo.    389,    122    S.   W.    1068  Texas.  —  Spangler  v.  State,  42  Tex. 

(1909).  Cr.  233,  61   S.  W.  314    (1900)    (the 

4.  Whitfield     v.    Rowland     Lumber       angle  a  bullet  made). 

Co.,    152    N.    C.    211,    67    S.    E.    512  "It  would   seem  to  be  within  the 

(1910).  knowledge   of   men   in  general,   when 
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his  act  of  reasoning  helpful  to  the  jury.  Occasionally,  so  little 
of  the  element  of  inference  is  involved  in  a  statement  of  this  kind 
that  judicial  administration  admits  it  as  being  simply  a  fact. 
Thus,  one  may  estimate  from  what  direction  a  wagon  was  ap- 
proaching ^  or  at  what  point  a  fire  started  *  and  along  what  course 
it  developed. 


§  2066.  Distance.  —  In  the  absence  of  accurate  measurements, 
distances  usually  are  given  in  the  form  of  the  estimate  of  an 
observer.^    Wherever  the  constituting  phenomena  actually  observed 


looking  at  the  effects  of  a  blow  upon 
a  solid  body,  to  determine  from  the 
external  marks  and  indications,  if 
any  exist,  the  direction  from  which 
it  came.  In  the  great  majority  of 
cases,  these  indications  are  distinct 
and  plain,  and  to  observe  them  is 
within  the  constant  experience  of 
men.  Take  the  case  of  a  heavy  body 
striking  on  the  ground.  A  falling 
shot  or  fragment  of  rock  leaves  a  very 
different  mark,  according  as  it  strikes 
the  ground  vertically  or  at  an  angle; 
and  if  at  an  angle,  the  general  direc- 
tion from  which  it  came  would  be  ap- 
parent to  the  common  eye.  In  like 
manner,  a  contusion  on  an  upright 
surface  might  plainly  indicate  the  di- 
rection of  the  blow.  Suppose  the  panel 
of  a  carriage  door  is  broken  in  by  a 
collision;  different  appearances  would 
follow  from  a  horizontal  blow  deliv- 
ered at  right  angles,  than  from  a 
blow  from  the  front  or  rear,  from 
above  or  below.  Such  appearances 
the  common  observer  can  detect,  some 
more  accurately  and  clearly  than 
others,  but  it  is  presumed  to  be  with- 
in the  power  of  all;  and  the  opinion 
of  an  expert,  who  has  experimented 
by  blows  on  similar  surfaces,  and  is 
learned  in  the  law  of  forces,  is  not 
necessary  or  required.  If  the  panel 
itself  is  introduced  to  the  jury,  they 
are  competent  and  able  to  decide  the 
question.  If  it  cannot  be,  the  witness 
who  saw  it  may  describe,  as  well  as 
he  can,  what  he  saw,  and  state  the 


conclusion  he  formed  at  the  time." 
Com.  V.  Sturtivant,  117  Mass.  122, 
135,  19  Am.  Kep.  401    (1875). 

In  a  collision  case,  it  was  held  that 
a  passenger,  after  describing  the  in- 
jury done  plaintiff's  boat,  might  tes- 
tify as  to  the  impression  made  upon 
his  mind  as  to  the  position  in  which 
the  boats  came  together.  Patrick  v. 
The  J.  J.  Adams,  19  Mo.  73    (1853). 

3.  State  V.  Shinborn,  46  N.  H.  497, 
88  Am.  Dec.  224  (1866). 

4.  Union  Pac.  R.  Co.  r.  Gilland,  4 
Wyo.  395,  34  Pac.  953  (1893). 

§  2066-1.  Alahama. — Louisville  & 
N.  R.  Co.  r.  Pearce,  39  So.  72  (1905)  : 
Hames  v.  Brownlee,  63  Ala.  277 
(1879). 

Arkansas.  —  St.  Louis,  etc.,  E.  Co. 
V.  Brown,  62  Ark.  254,  35  S.  W.  225 
(1896)  (distance  train  had  run  by 
a  station)  ;  St.  Louis,  etc.,  R.  Co.  v. 
Thomason,  59  Ark.  140,  26  S.  W.  598 
(1894). 

California.  —  People  v.  Gleason, 
127  Cal.  323,  59  Pac.  592  (1899); 
People  r.  Alviso,  55  Cal.  230   (1880). 

Illinois.  —  Illinois,  etc.,  R.  Co.  v. 
Swisher,  53  111.  App.  411    (1893). 

Neic  Hampshire.  —  Eastman  v. 
Amoskeag  Mfg.  Co.,  44  N.  H.  143,  82 
Am.  Dec.  201  (1862)  ;  Hackett  r.  Bos- 
ton, etc.,  R.  Co.,  35  N.  H.  390  (1857). 

South  Dakota.  —  Vermillion  Arte- 
sian Well,  etc.,  Co.  v.  Vermillion,  6 
S.  D.  466,  61  N.  W.  802  (1895). 

Texas.  —  Kipper  v.  State,  (Cr.  App. 
1903)    77   S.   W.   611;    San  Antonio, 
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Experiments  as  to  Distance^ 


§  2066 


are  too  numerous  and  intangible  to  be  laid  before  the  jury  in  such 
a  way  as  to  enable  the  latter  to  coordinate  them  into  a  reasonable 
act  of  judgment,  an  adequate  administrative  necessity  is  furnished 
for  receiving  secondary  evidence  of  an  inference  on  the  subject. 

Experiments.  —  Where  light  is  to  be  thrown  upon  questions  of 
distance  by  the  results  of  experiments,  the  conditions  under  which 
the  latter  take  place  must  be  made  as  similar  as  possible  to  those 
of  the  actual  case,  never  falling  beloiW  the  point  of  relevancy. 
Thus,  a  question  calling  for  an  opinion  of  a  witness  as  to  the 
space  within  which  a  team  with  an  equivalent  load  to  that  by 
which  plaintiff  was  struck  could  have  been  stopped  should  have 
assumed  the  existence  of  a  team,  truck,  load,  weight  thereof,  grade 
of  the  street,  driver,  speed  and  the  like  similar  to  those  contribut- 
ing to  or  surrounding  the  occurrence  under  investigation.^  Should 
these  conditioning  facts  be  absent,  the  result  of  an  experiment,  as 
of  the  judgment  of  a  skilled  witness  ^  would  be  rather  misleading 
than  helpful. 


etc.,  R.  Co.  V.  Griffith,  (Civ.  App. 
1902)  70  S.  W.  438;  International, 
etc.,  R.  f!o.  V.  Satterwhite,  19  Tex. 
Civ.  App.  170,  47  S.  W.  41   (1898). 

United  States.  —  Gulf,  etc.,  R.  Co. 
V.  Washington,  49  Fed.  347,  1  C.  C. 
A.  286   (1892). 

"  There  are  certainly  instances,  and 
things,  in  which  opinion  is  so  inti- 
mately blended  with,  and  a  part  of 
the  fact  to  be  proved,  that  the  opin- 
ion cannot  be  excluded  without  sub- 
stantially excluding  the  fact  also,  a 
fact  which  may  be  an  important  ele- 
ment in  the  formation  of  the  verdict. 
This  is  true  when  the  testimony  re- 
lates to  what  are  sometimes  called 
'  conclusions  of  fact,'  such  as  identity, 
distance,  velocity,  duration,  etc. ;  and 
in  not  a  few  other  instances.''  Hames 
V.  Brownlee,  63  Ala.  277    (1879). 

Questions  of  speed  and  distance  are 
subjects  for  opinion  evidence.  Mc- 
Clendon  v.  State,  7  Ga.  App.  784,  68 
S.  E.  331   (1910). 

Railroad  matters.  —  An  ordinary 
witness  properly  qualified  by  oppor- 
tunities for  observation  may  estimate 
the  distance  to  which  the  headlight 


of  a  given  locomotive  will  throw  its 
light.  St.  Louis,  M.  &  S.  E.  Ry.  Co. 
V.  Shannon,  (Ark.  1905)  88  S.  W. 
851. 

2.  Hoagland  v.  Canfield,  160  Fed. 
146   (1908). 

3.  Hitchner  Wall  Paper  Co.  v. 
Pennsylvania  R.  Co.,  158  Fed.  1011 
(1908)    ( carry ing  sparks ) . 

Objection  should  have  been  sus- 
tained to  a  question  as  to  how  soon 
a  passenger  train  running  20  to  30 
miles  per  hour  could  be  stopped,  as 
it  ignored  all  the  facts  of  the  par- 
ticular case,  the  number  of  cars  in 
the  train  and  whether  it  was  running 
up  or  down  grade.  Palmer  v.  St. 
Louis  &  S.  F.  R.  Co.,  142  Mo.  App. 
440,  127  S.  W.  96   (1910). 

The  probative  value  of  the  opinion 
of  a  witness  that  a  train  could  have 
been  stopped  in  time  to  have  avoided 
injury  to  a  servant  negligently  on 
the  track  fails  where  it  appears  that 
the  witness  was  in  error  as  to  the 
most  essential  condition  on  which  the 
opinion  was  predicated.  Norfolk  & 
W.  Ry.  Co.  V.  Sollenberger's  Adm'r, 
110  Va.  606,  66  S.  E.  857   (1910). 
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Probative  force.  —  The  jury  are  by  no  means  concluded  by  the 
estimate  of  the  witness.*  They  are  to  exercise  their  own  judg- 
ment and  are  not  required  to  follow  the  opinion  of  the  skilled 
witness  ^  even  though  it  be  not  controverted. 

The  qualifications  of  the  witness,  must  be  affirmatively  shown,^ 
whenever  these  are  not  indicated  on  the  face  of  the  testimony. 
Certain  assumptions  may,  however,  properly  be  made.  Thus,  a 
surveyor  may  testify  as  to  distance  without  qualifying  as  an 
expert.''' 

§  2067.  (Distance);  Applications  of  Rule Thus,  an  observer 

may  properly  state  his  estimate  as  to  the  distance  which  a  train  ^ 
or  other  moving  body  has  gone  and  how  far  it  would  force  an 
object  which  it  had  struck.*  For  still  stronger  reasons,  a  witness 
who  knows  of  his  own  knowledge  the  distance  between  two  given 
points  will  be  allowed  to  state  what  it  is.* 

§  2068.  (Distance) ;  Basis  of  Estimate A  definite  basis  for 

the  estimate  of  distance  must  exist.  Guessing  and  conjecture  are 
not  relevant.'  On  the  other  hand,  a  skilled  observer,  "  expert " 
so  called,  is  not  necessary.  An  ordinary  witness  of  intelligence 
who  has  had  adequate  opportunities  for  observation  is  entirely 
competent.*  ISTeither  is  it  necessary  that  the  witness  should  ever 
have  experimented  on  the  subject.*  The  inference  may  become  a 
technical  one  by  a  change  in  circumstances.  For  example,  how 
far  a  train  of  cars,  under  certain  conditions,  will  hurl  a  person 
on  striking  him,  may  be  a  question  which  only  one  qualified  by 
experience  can  answer.* 

4.  Canerdy  v.  Port  Huron,  St.  C.  2.  Georgia  Cent.  R.  Co.  v.  Bond, 
&  M.  C.  Ry.  Co.,  156  Mich.  211,  120       111  Ga.  13,  36  S.  E.  299  (1900). 

N.    W.    582,    16   Detroit   Leg.   N.   85  3.  Neely  v.   State,    (Tex.   Or.   App. 

(1909).  1900)  56  S.  W.  625. 

5.  Young  r.  St.  Louis,  I.  M.  &  S.  §  2068-1.  Rothchild  r.  New  Jersey 
Ry.  Co.,  227  Mo.  307,  127  S.  W.  19  Cent.  R.  Co.,  103  Pa.  St.  49,  29  Atl. 
(1910).  702   (1894). 

6.  Boring  v.  Metropolitan  St.  Ry.  2.  Illinois,  etc.,  R.  Co.  v.  Swisher, 
Co.,     194    Mo.    541,    92    S.    W.    655  53  111.  App.  411   (1893). 

(1906).  3.  Illinois,  etc.,  R.  Co.  v.  Swisher, 

7.  State  V.  Laster,   71   N.  J.  Law,       53   111.  App.  411    (1893). 

586,  60  Atl.  361   (1905).  4.  Georgia    Cent.    R.    Co.   v.   Bond, 

§  20G7-1.  St.  Louis,  etc.,  R.  Co.  v.       Ill  Ga.  \Z,  36  S.  E.  299  (1900). 
Brown,   62   Ark.   264,   35   S.   W.  225 
(1896). 
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§  2069.  (Distance) ;  Complicated  Inferences.  —  An  observer 
competent  to  do  so,  may  not  content  himself  with  stating  the  abso- 
lute or  relative  distance  between  two  points.  He  may  be  permitted 
to  go  further  and  apply  various  standards  to  the  phenomena  pre- 
sented by  different  situations  as  to.  the  matter  of  distance.  That 
the  element  of  reasoning  may  be  greatly  increased  in  so  doing  in 
proportion  to  that  of  observation,  is  not  necessarily  fatal  to  the 
reception  of  the  inference.  Thus,  he  may  state  that  a  certain  dis- 
tance is  adequate  for  a  given  purpose ;  ^  or  that  it  was  safe  under 
the  circumstances.^ 


§  2070.  (Distance) ;  Possibilities.  —  Further  complexity  is 
added  to  the  inference  when  the  witness  is  called  upon  to  estimate 
within  what  limits  of  distance  a  designated  thing  can  be  done, 
e.  g.,  an  object  seen,^  a  train  of  cars,^  street-car,^  or  other  moving 
object  can  be  brought  to  a  stop.     The  possibility  that  one  wagon 


§  2069-1.  International,  etc.,  R.  Co. 
V.  Clark,  (Tex.  Civ.  App.  1902)  71 
S.  W.  587  [reversed  on  another  point 
in  96  Tex.  349,  72  S.  W.  584  (1903)] 

2.  Culver  v.  Alabama  Midland  R. 
Co.,  108  Ala.  330,  18  South.  827 
(1895). 

§  2070-1.  Alabama.  —  East  Ten- 
nessee, etc.,  R.  Co.  V.  Wataon,  90  Ala. 
41,  7  So.  813  (1890). 

California.  —  Posachane  Water  Co. 
V.  Standart,  97  Cal.  476,  32  Pac.  532 
(1893). 

Georgia.  —  McClendon  v.  State,  7 
Ga.  App.  784,  68  S.  E.  331   (1910). 

Illinois.  —  Illinois  Cent.  R.  Co.  v. 
Swiaher,  53  111.  App.  411   (1893). 

Iowa.  —  State  v.  Kidd,  89  Iowa  54, 
56  N.  W.  263    (1893). 

New  Hampshire.  —  State  v.  Shin- 
born,  46  N.  H.  497,  501,  88  Am.  Dec. 
224  (1866). 

United  States.  —  Gulf,  etc.,  R.  Co. 
V.  Washington,  49  Fed.  347,  1  C.  C. 
A.  286  (1892). 

See  also  Hermes  v.  Chicago,  etc., 
R.  Co.,  80  Wis.  590,  50  N.  W.  584,  27 
Am.  St.  Rep.  69   (1891). 

2.  Boring  v.  Metropolitan  St.  Ry. 
Co.,    194    Mo.    541,    92    S.    W.    655 


(1906)  ;  Mott  V.  Hudson  River  R.  Co., 
8  Boaw.  (N.  Y.)'  345  (1861);  Har- 
mon V.  Columbia,  etc.,  R.  Co.,  32  S. 
C.  127,  10  S.  E.  877,  17  Am.  St.  Rep. 
843  (1890);  Mahoning  Ore  &  Steel 
Co.  V.  Blomfelt,  163  Fed.  827  (1908) 
( engine ) . 

See  also  Southern  Ry.  Co.  v.  Gul- 
latt,  (Ala.  1909)  48  So.  472;  Chesa- 
peake &  0.  Ry.  Co.  V.  Lang's  Adm'x, 
(Ky.  1909)  121  S.  W.  993;  Zelenka 
V.  Union  Stockyarda  Co.,  (Neb.  1908) 
118  N.  W.  103  (locomotive). 

3.  Fonda  v.  St.  Paul  City  St.  R. 
Co.,  77  Minn.  336,  79  N.  W.  1043 
(1899)  ;  Zergy  v.  Helena  Light  &  Ry. 
Co.,  39  Mont.  213,  102  Pac.  310 
(1909)  ;  Norfolk  R.,  etc.,  Co.  v.  Cor- 
letto,  100  Va.  355,  41  S.  E.  740 
(1902). 

See  also  Randle  v.  Brimingham  Ry., 
Light  &  Power  Co.,  (Ala.  1908)  48 
So.  114;  Bladecka  v.  Bay  City  Trac- 
tion &  Electric  Co.,  (Mich.  1908)  118 
N.  W.  963,  15  Detroit  Leg.  N.  965; 
Batach  v.  United  Rya.  Co.  of  St. 
Louia,  (Mo.  App.  1909)  122  S.  W. 
371 ;  Kinlen  v.  Metropolitan  St.  Ry. 
Co.,  216  Mo.  145,  115  S.  W.  523 
(1909)     (motorman). 
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can  pass  another,*  and  the  like,  may  be  estimated  in  the  same  way. 
Within  wide  limits,  the  ordinary  observer  may  state  an  inference 
on  the  subject.  As  these  are  contracted,  the  greater  becomes  the 
necessity  for  special  skill  and  training.  Such  evidence  may  be  not 
so  much  a  matter  of  reasoning -as  of  fact.''  The  estimate  may  take 
the  form  of  determining  over  what  distance  a  given  force  will 
operate  or  is  able  to  effect  results.  For  example,  how  far  a 
locomotive,  going  at  a  certain  rate  of  speed,  or  momentum  will 
throw  or  "  knock  "  an  obstacle  in  its  path  "  may  be  estimated  by 
a  qualified  observer.  In  like  manner,  a  competent  witness  may 
testify  as  to  his  inference  regarding  the  number  of  feet,  yards, 
etc.,  which  a  given  locomotive  engine  or  other  moving  object  will 
cover  in  a  certain  time,^  at  how  remote  a  point  a  railroad  headlight 
will  enable  the  engineer  to  distinguish  persons  or  objects  on  the 
tracks.* 

§  2071.  Expense Certain   estimates  partake  largely  of  the 

nature  of  conclusions,  i.  e.,  draw  upon  past  observation  and  a 
wider  range  of  data  than  is  usual  in  case  of  a  simple  inference, 
whether  intuitive  or  reasoned.  Among  these  are  estimates  as  to 
cost  and  expense  as  presented  in  many  cases.  Thus,  in  farming 
affairs,  an  inference  may  be  given  as  to  what  it  will  cost  to  ac- 
complish certain  results,  i.  e.,  reclaim  a  meadow. •"  In  more 
scientific  matters,  e.  g.,  what  would  be  the  expense  of  doing  a 
certain  amount  of  railroad  filling,^  a  more  technical  experience  is, 
as  a  rule,  required  in  order  to  give  probative  force  to  the  evidence. 
In  the  same  way,  the  expense  of  meeting  domestic  problems  such, 
as  the  board  and  lodging  of  a  wife  and  child,^  or  of  meeting  com- 

4.  Fulsome  v.  Concord,  46  Vt.  135  draw   a    reasonably    sound   inference, 
(1872).  the  estimate  of  an  unskilled  observer 

5.  Colorado     Mortg.,     etc.,     Co.    v.  will  not  be  received.    He  will  be  lim- 
Eees,  21  Colo.  435,  42  Pae.  42  (1895).  ited   to   stating  the   important   facts 

6.  Georgia  Cent.  E.  Co.  v.  Bond,  111  aflFccting   the   result.      Georgia   Cent. 
Ga.  13,  36  S.  E.  299    (1900).  R.  Co.  v.  Bond,  HI  Ga.  13,  36  S.  E. 

7.  St.  Louis,  etc.,  R.  Co.  v.  Brown,  299    (1900). 

62  Ark.  254,  35  S.  W.  225   (1896).  §  2071-1.  Thompson      v.     Keokuk, 

8.  St.  Louis,  etc.,  R.  Co.  v.  Thoma-      etc.,  R.  Co.,  116  Iowa  215,  89  N.  W. 
son,    59    Ark.    140,    26    S.    W.    598      975    (1902). 

(1894);   Olson  V.  Oregon  Short  Line  2.  Terre    Haute,    etc.,    R.    Co.    v. 

R.    Co.,   24   Utah    460,    68    Pac.    148  Crawford,  100  Ind.  550   (1884). 

(1902).  3.  Cunningham  v.  Cunningham,  75 

Technical  inferences.  —  Where  spe-  Conn.  64,  52  Atl.  318  (1902). 
oial  knowledge  is  required  in  order  to 
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mereial  situations,  like  doing  business  under  changed  conditions  * 
may  properly  be  stated  in  the  estimate  of  any  one  sufficiently  quali- 
fied by  training  or  experience  to  do  so  with  reasonable  helpfulness 
to  the  jury. 

Profit  and  loss.  —  Por  analogous  reasons,  a  competent  witness 
may  give  his  estimate  as  to  the  profit  or  loss  involved  in  a  given 
transaction  or  set  of  transactions.^  Thus,  experienced  lumbermen, 
familiar  with  the  facts  and  conditions  by  personal  observation  may 
give  their  estimates  as  to  what  is  the  profit  per  thousand  feet  iu 
doing  the  work  under  a  particular  lumbering  contract.®  Evi- 
dently, the  proportion  of  reasoning  in  reaching  such  an  estimate 
may  be  high  and  must,  therefore,  be  justified  by  a  corresponding 
forensic  necessity.  There  should,  in  all  cases,  be  a  reasonable 
amount  of  specific  observations  as  the  basis  of  the  inference.  A 
mere  conjecture  or  surmise  resting  upon  a  general  knowledge  of 
the  nature  of  the  business ''  or  the  examination  of  voluminous  data 
in  the  form  of  documents  or  books  of  account  ^  will  not  warrant 
the  reception  of  the  estimate. 

Preliminary  detail  of  facts.  —  The  practical  qualifications  of  a 
witness  to  draw  a  rational  inference  on  a  subject®  may  properly 
be  tested  by  requiring  that  he  enumerate  to  the  jury  such  of  the 
constituting  facts  underlying  his  inference  as  he  reasonably  can.^** 

§  2072.  Identity The  estimate  of  identity  has  been  con- 
sidered in  another  connection.^ 

Illustrative  instances.  —  Identity  may  be  established  by  any 
means,  objective  or  subjective,  from  which  the  estimate  or  infer- 
ence of  a  witness  may  properly  be  drawn.  ^ 

4.  Tucker  v.  Massachusetts  Cent.  E.  See  also  Cooper  v.  Randall,  59  111. 
Co.,  118  Mass.  546   (1875).  317    (1871)     (cost   of  constructing  a 

5.  Dennis  v.  Dennis,  15  Md.  73  building)  ;  Forbes  v.  Howard,  4  R. 
(1859)    (farming).  I.    364     (1856)     (cost   of    fitting   up 

6.  Wilkinson  v.  Dunbar,  149  N.  C.  theatre). 

20,  62  S.  E.  748   (1908).  10.  Dowd   v.   Krall,    32    Misc.    (N. 

7.  Bartlett  v.  Decreet,  4  Gray  Y.)  252,  65  N.  Y.  Suppl.  797  (1900). 
(Mass.)    Ill   (1855).  §  2072-1.  §§   1861-1878. 

8.  Carpenter  v.  Leonard,  3  Allen  2.  Alabama.  —  Jackson  v.  State,  52 
(Mass.)    32    (1861);   Rider  v.  Ocean       So.  730  (1910)    (gun). 

Ins.     Co.,     20     Pick.      (Mass.)      259  Montana.  —  State    v.    Vanella,    40 

(1838).  Mont.     326,     106    Pae.     364     (1910) 

9.  Crane   Co.   f.   Columbus   Constr.        (voice). 

Co.,   73   Fed.   984,   20   C.   C.   A.   233  Nebraska.  —  Fritchett    v.    Johnson, 

(1896)    (laying  gas-pipe).  97  N.  W.  223  (1903)    (voice). 
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In  addition  to  the  instances  referred  to  in  sections  1861-1878, 
the  following  may  warrant  special  mention. 

Finger  impressions.  —  The  identity  of  an  accused  person  with 
one  previously  convicted  of  crime  may  be  established  by  the  use 
of  sheets  bearing  the  impressions  of  finger  markings.* 

Liquids.  —  Identification  of  a  given  liquid  may  be  proved  by 
those  familiar  with  its  color,  taste  and  smell.* 

§  2073.  location.  —  Allied  with  the  estimate  of  distance  is  that 
of  location.  Where  the  facts  cannot  fully  be  placed  before  the 
jury,  the  qualified  witness  may  estimate  the  position  of  any  per- 
son, building  ^  or  other  object  ^  rendered  relevant  by  the  evidence 
in  the  case.  In  many  instances,  such  an  inference  contains  so 
large  a  proportion  of  observation  and  so  small  a  mixture  of  reason- 
ing as  makes  the  statement  one  of  fact.  In  other  instances  a 
greater  proportion  of  reasoning  is  involved.  Thus,  the  location 
from  -which  a  sound  proceeds  *  may  be  covered  by  an  estimate. 

§  2074.  Number Should  the  witness  be  qualified  by  oppor- 
tunities for  observation  *  and  the  possession  of  mental  powers  sufiS.- 
cient,  in  the  opinion  of  the  presiding  judge,^  to  make  his  estimate 

Texas.  — Ulea  v.  State,    (Cr.  App.  14,  46  N.  E.  138   (1897)    (within  city 

1911)    135  S.  W.  1177    (voice);  Hoi-  limits). 

land  V.  State,  56  Tex.  Cr.  R.  440,  120  2.  Nesbit  v.  Crosby,  74  Conn.  554, 

S.  W.  470   (1909)    (voice).  51  Atl.  550   (1902)    (wagon);   Inter- 

Washington.  —  State     v.     Morrow,  national   &   G.    N.   R.   Co.   v.   Morin, 

115  Pac.  161   (1911).  (Tex.  Civ.  App.  1909)   116  S.  W.  656 

Complete  certainty  is  not  required.  (railroad  tracks). 

State  V.  Richards,    (Iowa   1905)    102  See   also   McDonald   l'.    Wood,    118 

N.  W.  439;  Sparkman  v.  State,  (Tex.  Ala.  589,  22  So.  489,  24  So.  86  (1897) 

Cr.  App.   1911)    135  S.  W.   134   (im-  (survey  line). 

pression)  ;  Buzan  v.  State,   (Tex.  Cr.  3.  People   t'.   Chin   Hane,    108   Oal. 

App.  1910)   128  S.  W.  388.  597,  41  Pac.  697    (1895)    (within  the 

Some  satisfactory  basis  of  inference  house), 

must,  however,  be  shown.     That  the  §  2074-1.  Hodson    r.   Goodale,    22 

accused    corresponded    with    a    horse  Oreg.  68,  29  Pac.  70   (1892);  Sabine, 

thief   in   "  size,   shape  and  build  "   is  etc.,  R.  Co.  r.  Brousard,  69  Tex.  617, 

not   sufReient.      Pool   v.   state,    (Tex.  7  S.  W.  374   (1888). 

Cr.  App.  1905)   88  S.  W.  350.  2.  Should  the  :vitness  not  be  quall- 

3.  Emperor  r.  Sahdeo,  (India  1904)  fied,    his   estimate    will    be    rejected. 
3  Nagpur  Law  Rep.  1.  Baltimore  Union  Pass.  R.  Co.  r.  Bal- 

4.  Hostetter      Co.      v.      Gallagher  timore,    71    Md.    405,     18    Atl.    917 
Stores,  142  Fed.  208  (1905)    (bitters).  (1889). 

§  2073-1.  Shea  v.  Muncie,  148  Ind. 
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§  2074 


helpful  to  the  juiy,  he  may  reason  as  to  number.  Such  an  act  of 
inference  is  largely  one  of  fact  The  object  of  the  numeration  is 
a  matter  of  indifference.  Men,^  animals,*  railroad  ties,®  articles 
of  all  sorts,^  are  alike  subject  to  the  estimate.    In  fact  the  inference 

been  removed  and  the  question  was, 
how  many?  It  seems  to  us  that  the 
very  best  evidence,  of  which  the  case 
was  susceptible,  was  introduced  by 
plaintiflF.  Witnesses  who  had  been 
over  the  land  and  taken  note  of  the 
size  of  the  stumps  and  tops  or  limbs 
of  the  trees  which  had  been  cut  were 
introduced  by  plaintiff.  They  were 
enabled  to  fix  definitely  the  number 
of  trees.  They  could  also,  with  prac- 
tical or  substantial  accuracy,  fix  upon 
the  length  of  the  body  of  a  tree,  it 
being  the  length  of  the  distance  be- 
tween the  stump  and  the  top.  Indeed 
it  would  not  seem  to  be  a  matter  of 
much  conjecture  for  a  practical  man, 
of  common  sense  and  observation, 
measuring  the  diameter  of  a  stump 
and  the  distance  from  it  to  the  top, 
to  say,  with  substantial  accuracy,  the 
number  of  ties,  of  the  kind  described 
in  testimony  made  from  it.  The  record 
shows  that  some  of  these  witnesses 
measured  off  an  acre  of  the  best  tim- 
ber and  an  acre  of  the  worst  and  cal- 
culated the  number  of  ties  the  timber 
on  each  would  make.  Others  estimated 
by  including  a  third  acre  of  the  me- 
dium timber  and  made  their  calcula- 
tion and  average  of  the  different 
tracts.  The  result  of  their  count  or 
estimate,  with  the  manner  of  making 
it,  was  given  to  the  jury.  We  cannot 
see  what  else  could  have  been  done." 
Pope  V.  Ramsey,  78  Mo.  App.  157 
(1899). 

6.  Alabama.  —  Bufford  v.  Little,  48 
So.  697  (1909)  (trees);  Thornton  v. 
Savage,  120  Ala.  449,  25  South.  27 
(1898). 

Michigan.  —  Clink  v.  Gunn,  90 
Mich.  135,  51  N.  W.  193   (1892). 

Missouri. — Pope  v.  Ramsey  &  Ram- 
sey, 78  Mo.  App.  157,  161  (1898). 

"New      Hampshire.  —  Eastman      V. 


3.  Fowler  v.  Fowler,  111  Mich.  676, 
70  N.  W.  336  (1897). 

A  witness,  skilled  or  ordinary,  may 
state  the  average  nimiber  of  farm 
hands  employed  during  a  given  time. 
Fowler  v.  Fowler,  111  Mich.  676,  70 
N.  W.  336   (1897). 

4.  Sabine,  etc.,  E.  Co.  v.  Broussard, 
69  Tex.  617,  7  S.  W.  374  (1888) 
(stock)  ;  Albright  v.  Cor  ley,  40  Tex. 
105    (1874)     (stock). 

5.  "  Defendants  say  that  plaintiff's 
witnesses  were  allowed  to  give  opin- 
ion as  to  the  number  of  ties  taken 
when  they  were  not  experts.  In  other 
words,  that  they  were  permitted  to 
testify  as  experts  when  they  were  not 
qualified.  In  our  opinion  the  criti- 
cism made  on  the  character  of  the 
testimony  in  plaintiff's  behalf  is  not 
borne  out  by  the  record.  Opinions 
of  witnesses  were  not  asked  or  given 
on  matters  that  had  not  come  under 
their  own  observation.  They  were 
not  asked  to  base  an  opinion  upon 
facts  detailed  by  others.  In  the  in- 
stances where  some  of  them  gave  ex- 
pressions to  the  words  "  my  opinion," 
it  merely  meant  the  estimate  or  cal- 
culation of  the  witness  as  to  the  num- 
ber of  ties  taken  off  the  different 
tracts  embraced  within  the  whole 
tract  from  which  defendants  cut  ties, 
after  having  gone  over  the  land  and 
made  their  count.  Neither  do  we 
think  the  testimony  was  conjectural 
in  the  sense  that  it  was  any  more  in- 
definite and  uncertain  than  the  very 
nature  of  the  case  made  necessary. 
This  will  be  better  understood  by  a 
moment's  reflection  on  the  character 
of  the  claim  against  defendants.  The 
claim  was  not  for  articles  of  property 
which  were  or  could  be  brought  in 
view.  The  timber  had  been  cut  and 
manufactured  into  ties.    The  ties  had 
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may  apply  to  anything.' 


§  2076.  Quality.  —  Estimates  of  witnesses  as  to  quality,  are, 
under  proper  administrative  conditions  of  necessity  and  relevancy,^ 
admitted  as  evidence.^  The  quality  concerned  may  be  that  of 
articles  of  personal  property.^ 

Agricultural  produce.  —  Thus,  an  observer  shown  to  be  suffi- 
ciently familiar  with  crops,*  trees  or  other  timber  ^  and  the  like 
may  give  his  estimate  as  to  the  quality  of  specimens  brought  to 
his  attention. 

Merchandise.  —  A  competent  witness  who  has  observed  samples 
of  merchandise  may  apply  to  them  trade  standards  of  quality.  He 
may  state  his  opinion  as  to  what  is  connoted  by  a  particular  trade 
designation.®  In  many  cases,  this  is  merely  a  matter  of  special 
knowledge  and  constitutes  a  simple  statement  of  fact."     Thus,  a 


Amoskeag  Mfg.  Co.,  44  N.  H.  143,  82 
Am.   Dec.   201    (1862). 

Oregon.  —  Hodson  v.  Goodale,  22 
Oreg.  68,  29  Pac.  70   (1892). 

7.  Hall  v.  Goodson,  32  Ala.  277 
(1858)    (stripes  received  by  a  slave). 

§  2075-1.  A  suitable  acquaintance 
with  the  property  in  question  must  be 
shown.  ilcAllister-Coman  Co.  v.  Mat- 
thews, (Ala.  1907)  43  So.  747  (jew- 
elry) ;  Lehigh  r.  Standard  Tie  Co., 
149  Mich.  102,  112  N.  W.  481,  14  De- 
troit Leg.  N.  284  (1907)  (railroad 
ties ) . 

Remoteness  excluded.  —  The  esti- 
mate must  have  been  made  at  a  time 
suflBciently  near  to  that  rendered  im- 
portant in  the  evidence  to  be  rele- 
vant, in  a  probative  sense.  Werner 
r.  O'Brien,  40  Mo.  App.  483    (1890). 

2.  Robertson  r.  R.,  (Cape  Gtood 
Hope  1906)  Eastern  District  Court 
Rep.  56   (sardines). 

3.  California. — Grunwald  r.  Freese, 
34  Pac.  73   (1893)    (old  wire  rope). 

Illinois.  —  Sallwasser  v.  Hazlitt,  18 
111.  App.  243  (1885)  (illustrated 
catalogues). 

Indiana.  —  Myers  i'.  Murphy,  60 
Ind.  282  ( 1878 )  ;  Jeffersonville  R.  Co. 


V.  Lanham,  27  Ind.  171  (1866)  (rail- 
road ties). 

Minnesota.  —  State  v.  Olson,  103  N. 
W.  727  (1911)    ( intoxicating  liquors ) . 

Xeic  Hampshire.  —  Eastman  v. 
Amoskeag  Jlfg.  Co.,  44  N.  H.  143,  82 
Am.  Dec.  201    (1862). 

Canada.  —  Blouin  v.  Quebec,  16 
Quebec  Super.  Ct.  303  (1899)  (provi- 
sions). 

4.  Townsend  v.  Bonwill,  5  Harr. 
(Del.)  474  (1853);  Werner  r. 
O'Brien,  40  Mo.  App.  483  (1890)  (to- 
bacco) ;  Dixon  v.  Watson,  (Tex.  Cr. 
App.  1909)    115  S.  W.  100   (hay). 

5.  Thornton  v.  Savage,  120  Ala. 
449,  25  South.  27   (1898). 

6.  A  qualified  witness  may  testify 
that  the  grade  of  gold  employed  in 
certain  jewelry  is  inferior  to  that 
designated  by  the  marks  with  which 
it  is  stamped.  Moline  Jewelry  Co.  r. 
Dinnan,  81  Conn.  Ill,  70  Atl.  634,  17 
L.  R.  A.    (N.  S.)    1119   (1908). 

7.  §   880. 

See  also  Davis  r.  Mills,  163  Mass. 
481,  40  N.  E.  852  (1895)  (qualities 
of  flour). 

The  intoxicating  quality  of  vari- 
ous   substances    may    be    estimated, 
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witness  may  testify  that  certain  commodities  will  properly  be 
designated  as  "  merchantable."  ^ 

Similarity  of  quality.  —  Should  the  observation  of  the  witness 
lead  him  to  estimate  that  there  is  a  similarity  in  quality  between 
two  articles,  he  may  testify  as  to  its  existence."  It  follows  that  he 
will  be  permitted  to  announce  his  inference  that  a  given  specimen 
is  a  fair  sample  of  the  bulk^"  or  that  certain  goods  comply,  in 
respect  to  quality,  with  the  requirements  of  a  contract.^-' 

§  2076.  (Quality);  Skilled  Observer Wliere  the  inference  is 

a  simple  one,  relating  to  everyday  matters,  the  possession  by  the 
witness  of  special  knowledge  is  not  required.-'  The  acquirement 
of  such  knowledge  does  not,  however,  furnish  an  administrative 
ground  for  excluding  the  inference.^  In  technical  or  quasi- 
technical  matters,  this  special  training  or  experience  is  essential 
to  the  existence  of  any  probative  weight  in  the  estimate  of  quality. 
The  special  knowledge  of  the  witness  which  makes  his  estimate  of 
quality  helpful  to  the  jury  may  lie  along  very  different  lines. 
Thus,  one  acquainted  with  the  nature  of  dry-goods  may  properly 
state  that  two  pieces  of  cloth  are  of  the  same  quality.^  A  well 
digger  may  declare  that  a  certain  stratum  of  soil  possesses  the 
quality  of  being  impervious  to  water.*  But  one  who  has  been  for 
several  years  in  the  habit  of  purchasing  a  certain  commodity  is 
not,  by  so  doing,  rendered  competent  to  estimate  its  quality.^ 

§  2077.  Quantity An  estimate  which,  in  most  instances,  is 

largely  one  of  fact  is  that  of  quantity.    When  exact  measuring  is 

with   or  without  experiment  by  use,  1893)  34  Pac.  73;  Sallwasser  v.  Haz- 

by   any  competent  witness.     Markin-  litt,  18  111.  App.  243   (1885);  Kerrch 

son  V.   State,    (Olil.    Cr.  App.    1909)  v.  U.   S.,   171   Fed.  366,  96  C.   C.  A. 

101  Pac.  353.  258    (1909). 

See  also  §§  708  et  seq.  11.  Pacific    Coast   Elevator    Co.   v. 

8.  Littlejohn    v.    Shaw,    159   N.  Y.  Bravinder,  14  Wash.  315,  44  Pac.  544 
188,  53  N.  E.  810  (1889)    (gambler).  (1896)    (wheat). 

"Marketable"      and      "merchant-  §  2076-1.  Grunwald      v.       Freese, 

able."  — A     witness     may     properly  (Cal.  1893)   34  Pac.  73. 

show    that   the    term    "  marketable  "  2.  Werner  v.  O'Brien,  40  Mo.  App. 

has  the  same  meaning  as  "merchant-  483   (1890). 

able."      Eaton    v.    Blackburn,     (Or.  3.  People  v.  Lovren,  119  Cal.  88,  51 

1907)   88  Pac.  303   (hay).  Pac.  22,  638   (1897). 

9.  Taylor  Cotton-Seed  Oil,  etc.,  Co.  4.  Buffum    v.   Harris,   5  E.   I.   243 
V.  Pumphrey,    (Tex.  Civ.  App.  1895)  (1858). 

32  S.  W.  225  (meal).  5.  Perkins  v.  Stickney,   132  Mass. 

10.  Grunwald     v.     Freese,      (Cal.      217  (1882)    (coal). 
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unavailable,  the  inference  of  any  witness  capable  of  drawing  a 
deduction  as  to  the  approximate  quantity  observed  by  him  will  be 
allowed  to  state  it.^  Adequate  opportunities  for  observation  ^  and 
mental  power  to  coordinate  their  results  into  a  conclusion  which 
may  aid  the  jury  is  essential  to  the  relevancy,*  and  consequent 
admissibility  "*  of  the  evidence.^  This  estimate  of  the  witness  may 
be  as  to  the  absolute  quantity  present  ®  or  may  be  concerned  with 
the  relative  amount  in  comparison  to  some  other  observed  collec- 
tion or  combination  of  articles.''^  It  may  even  concern  the  future, 
as  where  the  act  of  reasoning  relates  to  the  quantity  of  a  given 
commodity  *  necessary  to  produce  a  given  result  at  some  sub- 
sequent time. 

Technical  inferences.  —  Where  the  estimate  of  quantity  relates 
to  a  matter  of  special  knowledge,  the  inference  of  an  untrained 
observer  is  irrelevant  and  will  be  rejected.'^  Thus,  in  order  to 
state  the  amount  of  rain  which  fell  on  a  roof  of  a  given  area,  the 
inquiry  being  scientific,  only  a  witness  familiar  with  the  meteor- 
ological laws  governing  the  subject  is  competent.^**     In  other  con- 


§  2077-1.  Baker  v.  Cotney,  (Ala. 
1905)  38  So.  131;  Bryant  Lumber 
Co.  v.  Crist,  (Ark.  1908)  112  S.  W. 
965  (timber)  ;  Montgomery  v.  South- 
ern Power  Co.,  (S.  C.  1910)  68  S.  E. 
1047  (timber)  ;  Berge  v.  Kittleson, 
(Wis.  1907)    114  N.  W.  125   (milk). 

2.  Clink  c.  Gunn,  90  Mich.  135,  51 
^f.  \V.  193  (1892)  (calculation); 
Holcombe  v.  Munson,  103  N.  Y.  682, 
9  N.  E.  443   (1886)    (wood). 

3.  Wheeler  r.  Blandin,  24  N.  H. 
168    (1851). 

4.  Birmingham  F.  Ins.  Co.  i\  Pul- 
ver,  27  III.  App.  17  (1887)  :  Cook  v. 
Brockway,  21  Barb.  (N.  Y.)  331 
(1856). 

5.  Vulcanite  Pav.  Co.  v.  Ruch,  147 
Pa.  St.  251,  23  Atl.  555  (1892). 

6.  Alaiama.  —  Bass  Furnace  Co.  r. 
Glasscock,  82  Ala.  452,  2  South.  315, 
60  Am.  Rep.  748   (1887)    (coal). 

Iowa.  —  Noe  v.  Chicago,  etc.,  R. 
Co.,  76  Iowa  360,  41  N.  W.  42 
(1888)    (water). 

Michigan.  —  Isaacs  v.  McLean,  106 
Mich.  79,  64  N.  W.  2  (1895)    (hay)  ; 


Clink  V.  Gunn,  90  Mich.  135,  51  N. 
W.  193   (1892)    (logs). 

New  York.  —  Townsend  r.  Brun- 
dage,  4  Hun  264,  6  Thomps.  &  C. 
527  (1875)  (apples);  Frantz  r.  Ire- 
land, 66  Barb.  386   (1873)    (lumber). 

Pennsi/hania.  —  Vulcanite  Pav.  Co. 
V.  Ruch,  147  Pa.  St.  251,  23  Atl.  555 
(1892)    (paving). 

Texas.  —  Texas,  etc.,  R.  Co.  v. 
Hays,  2  Tex.  App.  Civ.  Cas.  §  390 
(1884)    (lumber). 

Vermont.  —  Brown  r.  Swantnn,  69 
Vt.  53,  37  Atl.  -280   (1896)    (dirt). 

7.  Howard  r.  City  F.  Ins.  Co.,  4 
Den.    (X.  Y.)    502    (1847). 

8.  Rembert  r.  Brown.  14  Ala.  360 
(1848)  (corn);  Ah  Tong  r.  Earle 
Fruit  Co.,  112  Cal.  679,  45  Pac.  7 
(1896)    (fruit). 

9.  Farmers'  Co-op.  Ditch  Co.  v. 
Riverside  Irr.  Dist.,  (Idaho,  1909) 
102  Pac.  481  (measuring  water)  ; 
Callen  r.  Collins,  (Tex.  Civ.  App. 
1911)   135  S.  W.  651   (timber). 

10.  Thomas  v.  Kenyon,  1  Daly 
(N.  Y.)   132   (1861). 
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neetions,  where  the  reasoning  relates  to  a  common  everyday  sub- 
ject, the  testimony  of  the  skilled  observer  is  not  made  a  matter  of 
judicial  insistence,  although  the  more  elaborately  trained  witness 
would,  in  most  cases,  speak  with  greater  probative  force.^^ 

Preliminary  detail  of  constitviing  facts.  —  In  order  to  judge  of 
the  qualifications,  in  opportunity  and  mental  power,  of  the  pro- 
posing witness,  the  trial  judge  will  usually  adopt  the  practice  of 
requiring  that  he  state,  as  fully  as  he  conveniently  can,  the  con- 
stituting phenomena  upon  which  he  will  base  his  inference.^^ 

§  2078.  Resemblance.  —  The  ground  for  receiving  the  estimate 
of  resemblance  is  obvious.  Like  the  inference  of  identity,  to 
which  it  bears  strong  analogies,  that  of  resemblance  is  most  fre- 
quently based  upon  a  large  number  of  separately  minute  and 
closely  correlated  details  which  it  is  difficult,  often  impossible,  so 
to  narrate  as  to  convey  an  accurate  impression  to  the  jury.^  The 
estimate  from  resemblance  must  be  made  by  one  who  has  become 
qualified  to  do  so  by  having  had  suitable  opportunities  for  the 
purpose.^  He  must  also  be  possessed  of  the  skill  and  training 
necessary  to  harmonize  and  combine  the  individual  impressions 
made  upon  the  perceptive  faculties  into  a  helpful  inference.*  Such 
a  witness  will  be  received  by  the  court.  In  all  cases,  the  rule  of 
practice  is  to  the  effect  that  knowledge  must  be  shown  or  assumed 
to  be  commensurate  with  the  inference  which  the  witness  proposes 
to  draw.* 

A  witness  so  qualified  may  state  the  fact  of  resemblance  between 
two  persons  or  things  °  although  the  proportion  of  reasoning  may 

11.  Sickles  V.  Gould,  51  How.  Pr.  son,  103  N.  Y.  682,  9  N.  E.  443 
(N.  Y.)  22   (1875).  (1886). 

12.  Woodward  v.  Gates,  38  Ga.  205  4.  Birmingham  F.  Ins.  Co.  v.  Pul- 
(1868).  ver,  27  111.  App.  17   (1888);  Thomas 

§  2078-1.    Com.     v.     Dorsey,     103  v.    Kenyon,     1    Daly     (N.    Y.)     132 

Mass.  412    (1869)     (that  hair  resem-  (1861);  Cook  v.  Brockway,  21  Barb, 

bled    that   of    deceased);    Grumes   v.  (N.  Y.)    331    (1856). 

State,  28  Tex.  App.  516,  13  S.  W.  868,  Differences    in    qualification,    rele- 

19   Am.   St.   Hep.   853    (1890)     (that  vancy   being   assumed,    affect   merely 

hair    resembled    that    of    defendant's  the  weight  of  the  evidence.     Sickles 

horse).  v.   Gould,   51   How.   Pr.    (N.  Y.)    22 

2.  Barnes   v.   Ingalls,   39   Ala.    193  (1875). 

(1863);    Wheeler  v.   Blandin,   24  N.  5.  Com.   v.   Dorsey,   103  Mass.   412 

H.  168   (1851).  (1869)      (human     hair);      State     v. 

3.  Clink  V.  Gunn,  90  Mich.  135,  51  Ehinger,  6T  Ohio  St.  51,  65  N.  E.  148 
N.  W.  193  (1892)  ;  Holcombe  V.  Mun-  (1902)    (oleomargarine  and  butter) ; 
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be  considerable.  That  a  bust  *  or  photograph  '^  of  a  person  known 
to  him  so  closely  resembles  the  original  as  to  be  a  correct  like- 
ness is  an  inference  which  he  may  properly  draw.  In  like  manner, 
it  is  open  to  the  witness  to  announce  an  opinion  that  the  appear- 
ance of  a  particular  object  observed  by  him  was  similar  to  that 
usually  produced  by  a  special  substance,  e.  g.,  resembles  blood.* 

Preliminary  detail  of  constituting  facts.  —  The  qualifications 
of  an  observer  to  state  an  inference  of  resemblance  is  usually,  as  a 
matter  of  administration,  determined  by  requiring  that  the  pro- 
posed witness  detail  the  facts  upon  which,  in  part,  his  inference  is 
grounded.^  Where  such  an  enumeration  practically  places  all  the 
facts  before  the  jury,  it  has  been  deemed  better  administration  to 
allow  the  jury  to  do  the  reasoning  for  themselves  rather  than 
permit  the  witness  to  state  his  estimate.  Thus,  in  case  of  two 
parcels  of  real  estate  and  the  resemblances  observed  between  them, 
the  supreme  judicial  court  of  Massachusetts  say :  ^"  "  It  was 
much  better  to  have  the  witness  describe  the  two  estates  than  to 
permit  him  to  express  his  opinion  as  to  their  topographical 
similarity." 

Technical  inferences.  —  Should  the  inference  be  a  technical  one, 
special  knowledge  and  appropriate  experience  may  be  essential  to 
relevancy. 

Prominent  among  inferences  from  resemblance  which  most 
frequently  occur  in  actual  practice  are  those  related  to  the  question 
of  paternity  in  case  of  bastards  and  to  the  identification  of  a 
writer   by  means   of  his   handwriting.'^'^      The    former   subject. 

Abbey  v.  Lill,  5  Bing.  299,  7  L.  J.  C.  10.  Lyman  v.  Boston,  164  Mass.  99, 
P.  (0.  S.)  96,  2  M.  &  P.  534,  15  E.  104,  41  N.  E.  127  (1895). 
C.  L.  591  (1829)  (post  mark).  11.  The  testimony  of  a  witness  as 
An  ordinary  observer  may  be  per-  to  handwriting  may  properly  be  re- 
mitted to  state  whether  certain  spots  garded  as  a  statement  of  resem- 
found  on  clothing  resemble  those  cut  blanees,  more  or  less  completely  re- 
from  a,  garment  for  purposes  of  membered.  McDonald  v.  McDonald, 
chemical  analysis.  State  v.  Miller,  142  Ind.  55,  41  N.  E.  336  (1895). 
71  N.  J.  Law,  527,  60  Atl.  202  (1905).  Should  the  witness  be  one  skilled  in 

6.  Schwartz  r.  Wood,  67  Hun  (N.  handwriting,  the  mental  act  involved 
Y.)  648,  21  N.  Y.  Suppl.  1053  (1893).  is  still  apparently  the  application  of 

7.  Barnes  r.  Ingalls,  39  Ala.  193  the  standard  of  resemblance,  the  dif- 
(1863).  ference   between   the   skilled   and   or- 

8.  People  V.  Thiede,  11  Utah  241,  dinary  observer  consisting  in  the  de- 
39  Pac.  837   (1895).  tection  by  the  former,  of  subtle  dif- 

9.  Woodward  v.  Gates,  38  Ga.  205  ferences  and  similarities  which  espe- 
(1868).  oially  trained   or  endowed  senses  of 
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paternity  from  resemblance,  will  be  considered  shortly  in  nearly 
succeeding  sections.  Handwriting  has  appeared  to  warrant  sep' 
arate  treatment  in  a  subsequent  chapter.^^ 

§  2079.  (Resemblance) ;  Footprints,  Tracks,  etc.  —  The  resem- 
blance between  certain  footprints  under  investigation  and  others 
which  are  shown  to  have  been  made  by  a  particular  individual, 
may  be  summarized  into  an  inference.  Adequate  enumeration  of 
the  phenomena  presented  to  sense-perception  is  usually  impossible.^ 
These  tracks  or  marks  may  be  connected  with  a  particular  in- 
dividual in  several  ways.  His  footwear,  boots,  shoes  and  the  like, 
may  be  thought  to  have  made  them.  The  impressions  may  be 
those  of  animals  ^  which  he  is  riding  or  driving,  or  with  which 
his  presence  is  in  some  other  way  connected.  In  short,  an  im- 
pression or  mark  of  any  kind  made  by  an  object,  the  presence  of 
which  is  "  brought  home  "  to  the  individual  in  question  may  be 
relevant  facts  in  a  judicial  inquiry.  Thus,  a  witness  may  state 
an  estimate  that  they  "  corresponded."  ^  The  observer,  however, 
is  not  permitted  to  go  further  and  declare  his  opinion  that  tracks 
under  investigation  were  actually  made*  by  the  shoes  of  any 
particular  person.  This,  in  many  instances,  might  well  be  deemed 
too  marked  an  invasion  of  the  province  of  the  jury  to  be  warranted 
by  any  forensic  necessity  shown  to  exist. 

Consequential  inferences.  —  Whether  a  track  so  closely  resem- 
bled another  as  to  deceive  a  person  of  average  powers  of  discern- 
ment ^  will  be  rejected  as  speculative  and  not  calculated  to  aid  the 
jury.®  Not  only  is  the  proportion  of  pure  reasoning  unduly  high 
but  the  steadying  iniluenee  of  direct  observation  is  abnormally 
low,  practically  absent.    In  case  of  inference  from  observation,  the 

perception  have  enabled  him  to  draw  (1884)  ;  Com.  v.  Pope,  103  Mass.  440 

and  which  the  average  observer  is  un-  (1869). 

able  to  notice,  much  less  appreciate.  4.  Busby    v.     State,     77     Ala.     66 

Crawford  Peerage  Case,  2  H.  L.  Cas.  (1884). 

534,  9  Eng.  Reprint  1196   (1848).  5.  Radam   v.   Capital   Microbe   De- 

12.  §§  2176  et  seq.  stroyer  Co.,  81  Tex.  122,  16  S.  W.  990, 

§  2079-1.  State  v.   Hassan,    (Iowa  26  Am.  St.  Rep.  783   (1891). 

1910)   128  N.  W.  960.  6.  The  evidence  has  been  received, 

See  also  State  r.  Morris,  84  N.  C.  however,    apparently    without    objec- 

761   (1881);   State  v.  Reitz,  83  N.  C.  tion.     Williams  v.  Brooks,   50  Conn. 

635  (1880).  278,   47   Am.   Rep.   642    (1882);   Mc- 

2.  State  V.  Hassan,  (Iowa  1910)  Lean  v.  Fleming,  96  U.  S.  245,  24  L. 
128  N.  W.  960   (horse's  tracks).  ed.  828   (1877). 

3.  Busby    V.    State,    77    Ala.    66. 
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witness  is  using  his  own  perceptions,  in  part  at  least,  as  the  start- 
ing point  of  his  mental  result.  "Where  a  judgment  is  relied  upon, 
the  expert  testifies  upon  the  basis  of  fa.ets  observed  and  verified 
by  the  witnesses.  On  the  other  hand,  in  case  of  such  speculations 
or  conjectures  as  the  one  proposed,  the  influence  of  observation  is 
almost  entirely  absent  as  the  ground-work  of  the  reasoning.  These 
are,  as  it  were,  consequential  inferences,  not  immediately  deducible 
as  natural  corollaries  from  observed  facts.  The  reasoning  has  no 
phenomenal  basis,  direct  or  indirect.  It  is  not,  therefore,  appro- 
priate for  a  witness.  Evidence  deals  only  with  facts,  observed 
existence  and  inferences,  conclusions  or  judgments  directly  and 
logically  derived  from  them. 

"  No  presumption  upon  a  presumption."  —  It  is  this  obvious 
absence  of  the  truth-engendering  element  of  direct  observation  and 
the  unduly  large  amount  of  speculative  or  pure  reasoning  divorced 
from  any  close  connection  with  objective  reality,  which  has  led 
to  the  sane  maxim  of  judicial  administration,  elsewhere  con- 
sidered,^ that  no  inference  is  to  be  based  upon  a  fact  which  is 
itself  reached  by  means  of  a  prior  act  of  reasoning. 

§  2080.  (Resemblance) ;  Paternity  by  Resemblance The  esti- 
mate that  a  child  was  begotten  by  A,  i.  e.,  that  A  was  his  father, 
because  of  certain  physical  resemblances  to  him  in  color,  feature 
and  the  like,  has  been  regarded  by  a  majority  of  American  juris- 
dictions as  too  fanciful  and  conjectural  to  be  of  assistance  to  the 
jury.^  As  is  said  by  the  court  in  Maryland,^  "  We  all  know  that 
nothing  is  more  notional  in  the  great  majority  of  cases.  What  is 
taken  as  a  resemblance  by  one  is  not  perceived  by  another,  with 
equal  knowledge  of  the  parties  between  whom  the  resemblance  is 
supposed  to  exist    Where  the  parties  are  before  the  jury,  and  the 

7.  §  1029  n.  1.  Vew  York.  —  People  i'.  Carney,  29 

§  2080-1.  Alalama.  —  Paulk       v.  Hun  47   (1883). 

State,  52  Ala.  427   (1875).  ^'orth  Carolina.  —  State  v.  Bowles, 

Kansas. — Shorten  v.  Judd,  56  Kan.  52  N.  C.  579   (I860). 

43,  42  Pac.  337,  54  Am.  St.  Rep.  587  See  also  State  v.  Brltt,   78  N.  C. 

(1895).  439  (1878)  ;  U.  S.  r.  Collins,  1  Cranch 

Maine.  —  Keniaton  v.  Rowe,  16  Me.  C.   C.   592,  25   Fed.  Cas.   No.    14,835 

38    (1839).  (1809). 

Maryland.  —  Jones  v.  Jones,  45  Md.  2.  Jones  V.  Jones,  45  Md.  144,  152 

144   (1876).  (1876). 

Massachusetts.  —  Eddy  V.  Gray,   4 
Allen  (Mass.)  435  (1862). 
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latter  can  make  the  comparison  for  themselves,  whatever  resem- 
blance is  discovered  may  be  a  circumstance,  in  connection  with 
others,  to  be  considered.  But  to  allow  third  persons  to  testify  as 
to  their  notions  of  the  resemblance  supposed  to  exist  between 
parties,  would  be  allowing  that  to  be  given  as  evidence  upon  which 
no  rational  conclusion  could  be  based,  but  which  might  readily 
serve  to  mislead  the  jury."  This  is  true  in  case  of  an  infant  of 
tender  years.  The  fact  being  inadmissible,  largely  as  a  matter  of 
administration,  evidence  to  prove  it  is  rejected.  In  other  words, 
according  to  the  customary  phraseology,  evidence  is  inadmissible 
to  prove  the  paternity  of  a  child  by  showing  his  resemblance  to  his 
putative  father. 

A  further  administrative  objection  is  found  in  the  fact  that  the 
use  of  such  secondary  evidence  of  estimate  is  not,  as  a  rule,  justi- 
fied by  any  adequate  necessity.  All  the  facts  upon  which  such  an 
inference  is  necessarily  based  can  be  and  usually  are  placed  before 
the  jury.  The  child  and  its  alleged  father  are  more  frequently 
than  not  both  before  the  jury.  The  tribunal,  therefore,  perceives 
for  itself  the  probative  force  of  any  resemblance  which  it  may 
find  to  exis"" 

§  2081.  (Resemblance;  Paternity  by  Resemblance) ;  English 

Rule — ■  In  England,  the  evidence  of  an  estimate  of  resemblance 
between  a  child  and  his  putative  father  is  received  as  helpful  to 
the  jury.^  This  is  done  with  a  special  readiness  where  the  posses- 
sion of  a  marked  family  characteristic  is  distinctly  visible  in 
both.^  "  On  a  question  of  partus  suppositio,  the  resemblances  of 
the  child  to  a  person  other  than  the  parent  claimed  for  it  may  be 
shown.  ITubbuck  Succession  384.  It  is  necessary  to  notice  the 
questions  of  the  admissibility  and  force  of  personal  resemblances 
and  native  or  cogenital  characteristics  as  evidence  of  descent  or 
consanguinity.  Lord  Mansfield,  in  the  Douglas  case,  said  that 
he  had  always  considered  likeness,  as  an  argument  of  a  child  being 
the  son  of  a  parent ;  in  other  eases,  if  there  should  be  a  likeness  of 
features,  there  might  be  a  discriminancy  of  voice,  a  difference  in 
the  gesture,  the  smile  and  various  other  things ;  whereas,  a  family 
likeness  ran  generally  through  all  these;  for  in  everything  there 
was  a  resemblance  as  in  features,  size,  attitude,  and  action.     Ac- 

§  2081-1.  Hubback  Succession  378.  2.  Douglas  Case,  2   Coll.  Jur.  402 

(1769)  per  Lord  Mansfield. 
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cordingly  he  allowed  in  his  judgment  for  the  appellant  consider- 
able weight  to  the  proved  resemblance  of  him  and  his  brother  to 
Sir  John  Stewart  and  Lady  Jane  Douglas,  and  to  their  dissimili- 
tude to  the  other  persons  whose  children  they  were  alleged  to  be. 
2  Coll.  Jur.  402.  In  ejectment,  where  the  question  was  one  of 
partus  suppositio,  Mr.  Justice  Heath  following  this  authority, 
admitted  evidence  that  defendant  bore  a  strong  resemblance  to  hid 
supposed  father,  and  in  summing  up,  after  observing  that  this 
evidence  had  been  made  light  of,  said  he  admitted  that  resemblance 
was  frequently  fanciful,  and  therefore  the  jury  should  be  well 
convinced  that  it  did  exist,  but  if  they  were  so  convinced  it  was 
impossible  to  have  strongei-  evidence.  Day  v.  Day,  Huntington 
Assoc.  (1797),  Printed  Eeport  (3d  ed.)  327;  Hubback  Succes- 
sion 378."  ^  In  practice,  the  judge  has  felt  called  upon  in  many 
instances  to  caution  the  jury  against  being  misled  by  a  purely 
fanciful  resemblance.* 

§  2082.  (Resemblance;  Paternity  by  Resemblance);  Func- 
tion of  the  Jury.  —  To  repeat,  in  part,  what  has  already  been  said, 
whether  the  inference  of  paternity  from  resemblance  is  one  on 
which  a  jury  may  reasonably  act  when  both  persons  have  been 
subject  to  their  direct  perception  is  a  matter  as  to  which  English 
speaking  authorities  are  in  conflict.  Certain  coiirts  have  regarded 
the  inference  as  possessing  probative  value.^     The  child  in  ques- 

3.  17  Cyc.   154.  Ohio.  —  Crow  v.  Jordon,  49  Ohio  St. 

4.  Day  v.  Day,  Huntington  Assoc.       655,  32  N.  E.  750   (1892). 

(1797),  Printed  Eeport  (3d  ed.)  327.  Pennsylvania.  —  Com.   v.  Pearl,   33 

I  ZO%Z-\.  Cormecticut. — Higley  r.  Pa.    Super.    Ct.    97     (1907)     (sixteen 

Bostick,    79    Conn.    97,    63    Atl.    786  months). 

(1906)     (one  year);    Shailer   v.   Bui-  The  following  charge  has  been  sus- 

lock,  78  Conn.  65,  61  Atl.  65   (1905)  tained:     "In  reference  to  the  exhibi- 

(ten  months).  tion  of  the  child,  the  court  will  say 

Maryland.  —  Jones  v.  Jones,  45  Md.  that   the   child   is   here   in   the   case. 

144   (1876).  The  prosecutrix  says  that  the  defend- 

Massachusetts.  —  Scott  r.  Donovan,  ant  is  the  father  of  the  child.     You 

153  Mass.  378,  26  N.  E.  871   (1891)  ;  have  seen  the  child,  and  while  it  was 

Finnegan    r.    Dugan,    14    Allen    197  not  offered  as  an  exhibit  in  the  case, 

(1867).  it  is  in  the  case,  and  if  there  is  any 

Neio     Hampshire.  —  Gilmanton     v.  resemblance  between  the  child  and  the 

Ham,  38  N.  H.  108  (1859).  defendant  as  he  sits  at  the  bar  which 

Xvio  Jersey.  —  Graunt  v.  State,  50  is  apparent  to  the  jury,  the  jury  is  at 

N.  J.  L.  490,  14  Atl.  600  (1888).  liberty  to   take   that   into   considera- 

Korth  Carolina.  —  State  v.  Wood-  tion."     Com.  r.  Pearl,  33  Pa.  Super, 

ruff,  67  N.  C.  89   (1872).  Ct.  97    (1907). 
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tion  may,  therefore,  be  exhibited  to  the  jury,^  by  way  of  profert,^ 
as  is  sometimes  said. 

Exhibition  refused.  —  To  other  tribunals,  the  inference  of 
paternity  from  resemblance  has  seemed  objectively  worthless  and 
well  calculated,  moreover,  to  mislead  the  jury.*  To  such  tribunals, 
the  exhibition  of  the  child  in  question  and  comment  upon  its  re- 
semblance have  been  regarded  as  prejudicial  error.^  For  still 
stronger  reasons,  the  testimony  of  witnesses  stating  an  inference  or 
estimate  of  resemblance  has  been  deemed  inadmissible  by  tribunals 
adopting  this  view.® 

Probative  force.  —  The  relative  improbability  of  a  child,  espe- 
cially one  of  tender  years,  having  any  perceptible  resemblance  to 
its  parent  goes  only,  in  the  view  of  these  tribunals,  to  the  weight 
of  the  evidence. '^ 

§  2083.  (Resemblance;  Paternity  by  Resemblance);  Effect 
of  Eace.  —  Dissimilarity  of  race  between  the  alleged  father  and 
the  suppositious  child  may  have  an  entirely  different  influence 
than  any  mere  resemblance  in  features  or  lack  of  it.  Indeed,  the 
fact  may  be  controlling  in  the  matter.^  The  force  of  the  inference 
becomes  obvious  where  the  child  exhibits  characteristic  features 
of  the  race  to  which  the  putative  father  belongs  and  the  mother 
does  not.^  Such  a  disparity  of  race  will  be  regarded  as  evidentiary 
in  a  high  degree. 

2.  Land  u.  State,  84  Ark.  199,  105  Nebr.  33,  37  N.  W.  943  (1888); 
S.  VV.  90  (1907).  Hutchinson  v.  State,  19  Nebr.  262,  27 

3.  Smith  V.  Hawkins,   (Miss.  1908).      N".  W.  113  (1886). 

47  So.  429.  Wisconsin.  —  Hanawalt     v.     State, 

4.  Illinois.  — lSa.mson  v.  People,  64  Wis.  84,  24  N.  W.  489,  54  Am. 
81    111.   App.   93    (1898);   Eobnett  v.       Eep.  588  (1885). 

People,  16  111.  App.  299   (1885).  6.  State  tJ.  Meier,  (Iowa,  1908)   118 

Indiana.  —  La  Matt  v.   State,    128  N.  W.  792. 

Ind.  123,  27  N.  E.  346  (1890)  ;  Eeitz  6.  McCalman  v.  State,  121  Ga.  491, 

V.  State,  33  Ind.  187  (1870).  49  S.  E.  609   (1904). 

Iowa.  —  State  v.  Harvey,  112  Iowa  7.  Land  v.  State,  84  Ark.  199,  105 

416,  84  N.  W.  535,  52  L.  E.  A.  500  S.  W.  90   (1907). 

(1900)  ;   State  v.  Danforth,  48  Iowa  §  2083-1.  Young  f.  Makepeace,  103 

43,  30  Am.  Eep.  387  (1878).  Mass.  50   (1869). 

Maine.  —  Overlock  v.  Hall,  81  Me.  2.  Morrison  v.  People,  52  111.  App. 

348,    17   Atl.    169    (1889);    Clark   n.  482    (1893);   Clark  v.  Bradstreet,  80 

Bradstreet,  80  Me.  454,  15  Atl.  56,  6  Me.  454,   15  Atl.  56,  6  Am.  St.  Eep. 

Am.  St.  Eep.  221    (1888).  221    (1888);   State  v.  Saidell,  70  N. 

Jfinnesota.  —  State     v.    Brathovde,  H.  174,  46  Atl.  1083  (1899)  ;  Warlick 

81  Minn.  501,  84  N.  W.  340  (1900).  V.  White,  76  N.  C.  175   (1877). 

Nebraska.  —  Ingram   v.    State,    24 
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§  2084.  (Resemblance;  Paternity  by  Resemblance;  Effect  of 

Race) ;  Qualifications It  is  essential,  from  an  administrative 

point  of  view,  that  any  witness  who  proposes  to  testify  with  regard 
to  paternity  from  resemblance  should  have  been  shown  to  have 
had  ample  opportunities  for  observation.^  Mental  power,  more- 
over, mifficient  to  coordinate  the  phenomena  into  a  helpful  infer- 
ence must  be  shown.  Where  the  reasoning  is  a  technical  one,  the 
estimate  of  the  unskilled  witness  is  rejected.  A  skilled  observer, 
however,  may  well  state,  usually  with  additional  probative  force, 
any  inference  which  the  ordinary  observer  may  properly  draw.^ 
In  order  more  effectively  to  test  these  qualifications,  judicial  ad- 
ministration has  adopted  a  simple,  though  effective,  expedient. 
In  all  cases  where  the  inference  of  paternity  from  resemblance  is 
invoked,  the  witness  may  be  required,  as  a  preliminary  matter,  to 
state  such  of  the  phenomena  constituting  the  basis  of  his  inference 
as  admit  of  individual  narration.* 

§  2085.  Sound.  —  The  indications  of  sound,  being  more  proble- 
matical and  uncertain  than  those  of  sight,  give  perhaps  wider 
range  to  the  influence  of  estimate.  In  general,  these  inferences, 
if  not  requiring  technical  skill,  will  be  admitted,  as  a  matter  of 
course.-^  Anj  competent  observer  may,  for  example,  state  his 
inference  as  to  the  direction  from  which  a  given  sound  proceeded.^ 
In  so  doing,  he  is  usually  stating  simply  a  fact.  A  witness  who 
has  observed  a  sound  may  properly  characterize  it,  -according  to 
its  nature,  as  loud,  faint,  incisive,  shrill,  dull  and  so  forth.  The 
observer  adds  but  slightly,  if  at  all,  to  the  influence  of  the  ele- 
ment of  reasoning  should  he  state  a  familiar  physical  source 
which  he  connects  with  the  sound  noticed  by  him.  For  example, 
he  may  say  that  a  given  report  was  made  by  a  shot-gun.  He  may 
even  assert  the  emotion,*  remote  or  proximate  in  its  influence, 

§  2084-1.  Filer  v.  Smith,  96  Mich.  Binsbacher  v.  St.  Louis  Transit  Co., 

347,  55  N.  W.   999,  35  Am.  St.  Rep.  108  Mo.  App.  1,  82  S.  W.  546  (1904). 

603      (1893)      (resemblance     between  2.  Com.  v.  Best,  180  Mass.  492,  62 

plaintiff  and  a  certain  photograph).  N.  E.  748    (1902)     (shots);   State  v. 

2.  State  V.  Ehinger,  67  Ohio  St.  51,  Shinborn,  46  N.  H.  497,  88  Am.  Dec. 
65  N.  E.  148   (1902).  224  (1866). 

3.  Morse  v.  State,  6  Conn.  9  3.  Logan  v.  State,  (Tex.  Cr.  App. 
(1825).  1899)  53  S.  W.  694;  Rippey  v.  State, 

§  2085-1.  That  a  certain  sound  ap-  29  Tex.  App.  37,  14  S.  W.  448 
peared  to  be  that  of  a  collision  is  not  (1890)  ;  Fulcher  v.  State,  28  Tex. 
objectionable     as     opinion     evidence.      App.    465,    13    S.    W.    760    (1890); 
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anger,*  or  some  similar  feeling,^  or  the  more  persistent  mental 
state,  distress  ®  or  the  like,  by  which,  as  he  thinks,  the  utterance 
is  characterized  or  actuated.  A  somewhat  increased  element 
of  inference  or  reasoning  may  be  introduced  should  the  witness 
speak  of  a  sound  as  resembling  something  else,  a  blow  upon 
iron,"  or  when  he  says  that  it  "  sounded  like  a  drum  or  some- 
thing deep."  *  Nor  need  he  stop  here  in  the  involution  of  infer- 
ence. He  may  give  an  opinion  yet  more  complicated,  amounting 
almost  to  a  conclusion.  This  may  happen  where  he  deduces  an 
estimate  from  the  phenomena  which  he  has  heard,  e.  g.,  that  a 
given  shot  was  fired  from  within  rather  than  from  without  a 
particular  building.* 

For  identification  from  sound,  reference  may  be  made  to  other 
portions  of  the  present  treatise.^" 


§  2086.  Speed.  —  An  estimate  of  the  speed  with  which  an 
animal,  vehicle  ^  or  other  object  is  proceeding  may  properly  be 
received  from  one  qualified  to  give  it.^    Often  it  is  practically  the 


Clark  V.  State,  28  Tex.  App.  189,  12 
S.  W.  729,  19  Am.  St.  Eep.  856 
(1889). 

4.  Meyers  v.  State,  37  Tex.  Cr.  208, 
39  S.  VV.  Ill   (1897). 

5.  A  witness  may  properly  testify 
that  a  sound  which  he  heard  seemed 
to  proceed  from  drunken  persons. 
May  V.  State,  (Ala.  1910)  52  So.  602. 

6.  State  V.  Taylor,  57  S.  C.  483, 
35  S.  E.  729,  76  Am.  St.  Rep.  575 
(1899). 

7.  State  V.  Lucy,  41  Minn.  60,  42 
N.  W.  697   (1889). 

8.  People  V.  Chin  Hane,  108  Cal. 
597,  41  Pac.  697  (1895). 

9.  People  V.  Clarke,  130  Cal.  642, 
63  Pac.  138    (1900). 

10.  §§  1861-1878,  2072. 

§  8086-1.  Johnson  v.  Coey,  142  111. 
App.   147    (1908). 

2.  Reidel  v.  Chicago,  R.  I.  &  P.  Ry. 
Co.,  144  111.  App.  424  (1908)  ;  Beau- 
mont Traction  Co.  v.  Dillworth,  (Tex. 
Civ.  App.  1906)  94  S.  W.  352  (full 
speed)  ;  Beresford  l".  Justices  of  St. 
Albans,  (Canada  1905),  22  Times 
Law  Rep.  1. 


Administration  takes  what  it  can 
get.  In  connection  with  actions  of 
negligence  for  injuries  caused  by  the 
employment  of  excessive  speed,  it  is 
often  forced  to  rely  upon  the  testi- 
mony of  casual  passengers  or  by- 
standers. The  opportunities  for  ob- 
servation enjoyed  by  such  persons 
may  have  been  extremely  limited. 
Their  mental  powers  of  estimating 
so  complicated  a  matter  as  speed  may 
be  very  much  restricted. 

Should  the  court  feel  that  the  es- 
timate of  a  witness,  though  of  but 
slight  probative  force,  might  ration- 
ally assist  the  reasoning  of  the  jury, 
it  will,  as  a  rule,  be  received.  Thomas 
V.  Chicago,  etc.,  R.  Co.,  86  Mich.  496, 
49  N.  W.  547  (1891). 

Ordinary  observer.  —  Any  man  of 
average  intelligence  and  sound  judg- 
ment who  is  acquainted  with  moving 
objects  of  the  kind  in  question  and 
who  has  observed  the  speed  developed 
on  a  particular  occasion  may  state 
his  inference  as  to  it. 

Colorado.  —  Nichols  v.  Chicago,  B. 
&   Q.   R.    Co.,    98   Pac.    808    (1908); 
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only  reliable  evidence  available.  Its  use  is,  therefore,  in  a  meas- 
ure, forced  upon  judicial  administration.*  In  many  actions  for 
personal  injury  or  damage  to  property  from  alleged  negligence, 
in  which  the  element  of  an  unreasonable  rate  of  speed  is  said  to 
have  entered,  the  evidence  of  those  best  acquainted  with  the  actual 
rate  of  motion  is  often  subject  to  rational  suspicion  by  reason  of 
bias  or  self-interest.  It  has  frequently  been  observed  to  be  ex- 
tremely difficult  for  a  person  upon  a  moving  vehicle  to  estimate 
correctly  the  rate  at  which  he  is  proceeding  at  a  given  moment.* 
The  engineer  of  the  train,  motorman  of  an  electric  car  or  chauffeur 
of  an  automobile  is  seldom  able  to  remember  his  exact  rate  of 
speed.  The  capability  of  a  given  observer  to  estimate  accurately 
the  rate  at  which  a  train  of  cars  or  other  object  is  moving,  may 
itself  be  the  subject  of  an  inference  or  conclusion.^  The  inherent 
difficulties  of  proving  an  extremely  transitory  fact  of  so  intangible 
a  nature  has  warranted  marked  administrative  concessions  in  this 
matter  of  making  proof  of  speed. 

Automobiles^ —  An  adult  of  reasonable  intelligence  and  ordi- 
nary experience  who  observed  the  passing  of  an  automobile  just 
before  an  accident  occurred  is  presumptively  capable,  without 
proof  of  further  qualification,  to  give  his  opinion  as  to  the  speed 

Colorado  &   S.   Ry.   Co.   v.  Webb,   85  time  and  distance,  such  being  the  es- 

Pac.  683    (1906).  sential  elements  of  a  satisfactory  es- 

Florida.  —  Louisville  &  N.   R.   Co.  timate  of  speed.    Atchison,  T.  &  S.  F. 

V.  Jones,  39  So.  485   (1905).  Ry.  Co.  v.  Holloway.   (Kan.  1905)   80 

Illinois.  —  Johnson     v.    Coey,     142  Pac.   31;    Louisville  &   N.    R.   Co.   v. 

111.  App.  147   (1908).  Stewart's  Adm'x,    (Ky.  1909)    115  S. 

loica.  —  Kern  v.  Des   Moines   City  W.  775. 

Ry.  Co.,  118  N.  W.  451   (1908).  3.  From  the  nature  of  things,  exact 

Kansas.  —  Atchison,  T.  &  S.  F.  Ry.  determinations    on    the    question    are 

Co.  V.  Holloway,  80  Pac.  31   (1905).  seldom  obtainable  and  the  secondary 

Maryland.  —  United    Rys.    &    Elee-  evidence  of  approximate  estimate  fre- 

trie  Co.  of  Baltimore  v.  Ward,  77  Atl.  quently  becomes  a  matter  of  admin- 

593   (1910).  istrative     necessity.       McCIendon     v. 

Michigan.  —  Garran     v.     Michigan  State,  7  Ga.  App.  784,  08  S.  E.  331 

Cent.  R.  Co.,  144  Mich.  26,  107  N.  W.  (1910). 

284,  13  Detroit  Leg.  N.  97   (1906).  4.  Such    an   estimate   may    include 

Missouri.  —  Donaldson  v.   Missouri  the  speed  of  the  train  upon  which  the 

Pac.  Ry.  Co.,   (App.  1908)   107  S.  W.  witness  is  riding.    Tinkle  v.  St.  Louis 

36.  &  S.  F.  R.  Co.,  212  Mo.  445,  110  S.  W. 

Yeiraska.  —  Sherman    v.    Southern  1086   (1908). 

Pac.  Co.,  Ill  Pac.  416  (1910).  5.  Gulf,  etc.,  R.  Co.  v.  Duvall,   12 

The    observer    must    show    an    ap-  Tex.    Civ.    App.    348,   35    S.    W.    699 

proximately    accurate    knowledge    of  (1896). 
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cf  the  automobile.®  An  ordinary  observer,  acquainted  with  auto- 
mobiles, but  with  neither  practical  nor  technical  knowledge  of 
their  construction  or  management,  will  be  permitted  to  give  his 
estimate  as  to  the  rate  of  speed  at  which  a  machine  was  proceed- 
ing at  a  given  timeJ  The  sense  of  hearing  is  not  sufficiently 
accurate  in  case  of  the  ordinary  observer  to  enable  the  latter  to 
form  a  reliable  opinion,  by  the  use  of  that  faculty  alone,  regarding 
the  rate  of  speed  at  which  an  automobile  is  traveling.*  Similarity 
of  experience  makes  the  estimate  of  a  motorman  regarding  the 
speed  of  one  of  these  machines  practically  that  of  a  skilled 
observer.** 

Possibilities.  —  A  qualified  observer  may  state  what  are  the 
possibilities  of  making  a  correct  inference  as  to  speed  under  given 
circumstances  although  the  proportion  of  reasoning  involved  in 
such  an  estimate  may  be  large.  A  witness,  for  example,  may 
testify  from  experience  and  observation  that  a  person  standing  on 
a  railroad  track  cannot  tell  with  accuracy  the  speed  of  a  train 
coming  toward  him  on  a  straight  track. ■"' 

Probative  force.  —  The  probative  force  of  such  an  estimate  is 
for  the  jury.^^  While  a  person  of  average  intelligence  may  be 
regarded  as  competent  to  give  an  estimate  as  to  speed,  the  weight 
which  may  properly  be  attached  to  such  an  inference  will  be  found 
to  vary  with  the  training  or  acquired  aptitude  of  the  observer  for 
making  it  and  the  degree  of  care  and  attention  which  he  was 
devoting  to  the  matter  of  speed  at  the  time  when  he  arrived  at  his 
opinion. ^^    But  conjecture  is  irrelevant.     The  basis  mvist  be  fact. 

6.  Wolfe  V.  Ives,  83  Conn.  174,  70  10.  Gulf,  etc.,  E.  Co.  v.  Duvall,  12 
Atl.  526   (1910).                                            Tex.    Civ.   App.    348,    35    S.   W.    699 

See   also   SchoU   v.   Grayson,    (Mo.  (1896). 
App,   1910)    127  S.  W.  415;   State  v.  11.  City  &  Suburban  Ry.  of  Wash- 
Watson,   (Mo.  1909)    115  S.  W.  1011.  ington  v.  Cooper,  32  App.  D.  C.  550 

7.  Miller  r.*  Jenness,  84  Kan.  608,  (1909);  Neidy  v.  Littlejohn,  (Iowa, 
114  Pac.  1052  (1911)  ;  Himmelwright  1910)    125  N.  W.  1003. 

V.  Baker,  82  Kan.  569,  109  Pac.  178  See    also    State    v.    Watson,    (Mo. 

(1910)  ;   Matla  v.   Rapid   Motor  Ve-  1909)   115  S.  W.  1011. 

hide  Co.,  160  Mich.  639,  125  N.  W.  12.  Johnson  v.  Union  Pac.  R.  Co., 

708,  17  Detroit  Leg.  N.  219   (1910)  ;  (Utah,  1909)   100  Pac.  390. 

Dugan  V.  Arthurs,   230  Pa.   299,   79  Various   circumstances   may  prop- 

Atl.  626   (1911).  erly  affect  the  probative  force  to  be 

8.  Wright  V.  Crane,  (Mich.  1905)  given  the  inference  of  the  observing 
106  N.  W.  71,  12  Detroit  Leg.  N.  794.  witness.      Among   these,    is   the   fact 

9.  Hough  V.  St.  Louis  Car  Co.,  that  the  witness  did  not  form  his 
(Mo.  App.  1909)   123  S.  W.  83.  estimate   at  the  time  but  after  the 
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A  witness  will  not  be  permitted  to  gviess. 

Stopping  distance.  —  A  witness  shown  to  be  eolnpetent  to  do  so 
may  estimate  within  what  distance  an  automobile  traveling  at  a 
given  rate  of  speed  may  be  brought  to  a  stand.^* 

§  2087.  (Speed);  Animals.  —  The  estimate  of  a  witness  may 
properly  concern  the  speed  of  animals.^  For  example,  the  rate  at 
which  a  horse  attached  to  a  carriage  was  being  driven  -  may  be  a 
legitimate  subject  for  the  estimate  of  a  qualified  observer. 

§  2088.  CSpeedJ ;  Railroad  and  trolley  Cars. — More  customarily 
than  to  animals,  the  speed-estimate  is  made  to  apply  to  some  form 
of  ear  or  engine  capable  of  colliding  with  persons  or  other  objects. 
Of  such  a  nature,  treating  first  tliose  of  the  least  importance,  may 
be  said  to  be  a  dummy  engine  -^  or  hand  car.^  From  the  point  of 
view  of  administration,  the  form  of  mechanical  device  the  speed 
of  which  is  most  frequently  covered  by  the  estimate  of  an  observer 
is  apparently  the  railroad  or  locomotive  engine.^     The  next  place 


occurrence  was  over.  This  may  prop- 
erly affect  the  weight  of  the  conclu- 
sion but  does  not  render  it  inadmis- 
sible. Dalton  V.  United  Rys.  Co.  of 
St.  Louis,  (Mo.  App.  1908)  114  S. 
W.  561. 

That  a  witness  had  only  an  instant 
in  which  to  observe  a  given  rate  of 
speed  in  the  same  way  affects  merely 
the  weight  of  his  testimony.  Fuhrey 
V.  Chicago  City  Ry.  Co.,  239  111.  548, 
88  N.  E.  221   (1909). 

13.  McCreery  v.  U.  Rys.  Co.,  221 
Mo.  18,  120  S.  W.  24   (1909). 

14.  Scholl  i\  Grayson,  (Mo.  App. 
1910)    127  S.  W.  415. 

§  2087-1.  Nesbit  i'.  Crosby,  74 
Conn.  554,  51  Atl.  550   (1902). 

2.  Brown  i'.  Swanton,  69  Vt.  53,  37 
Atl.  280  (1896). 

§  2088-1.  Highland  Ave.,  etc.,  E. 
Co.  V.  Sampson,  112  Ala.  425,  20 
South.  566   (1895). 

2.  Kansas  City,  etc.,  R.  Co.  v. 
Crocker,  95  Ala.  412,  11  South.  262 
(1892);  Evansville,  etc.,  R.  Co.  v. 
Crist,  116  Ind.  446,  19  N.  E.  310,  9 
Am.  St.  Rep.  865,  2  L.  R.  A.  450 
(1889)  ;  Mott  V.  Detroit,  etc.,  R.  Co.. 


120  Mich.  127,  79  N.  W.  3  (1899); 
Haworth  ('.  Kansas  City  Southern  R. 
Co.,  94  Mo.  App.  215,  68  S.  W.  Ill 
(1902). 

3.  Alabama.  —  Louisville,  etc.,  R. 
Co.  V.  Stewart,  128  Ala.  313,  29  South. 
562  (1900);  Highland  Ave.,  etc.,  R. 
Co.  V.  Sampson,  112  Ala.  425,  20 
South.  566  (1895);  Alabama  Great 
Southern  R.  Co.  v.  Hall,  105  Ala.  599, 
17  South.  176  (1894);  Kansas  City, 
etc.,  R.  Co.  r.  Webb,  97  Ala.  157,  11 
South.  888  (1892)  ;  Kansas  City,  etc., 
R.  Co.  V.  Crocker,  95  Ala.  412,  11 
South.  262    (1892). 

See  also  Louisville  &  N.  R.  Co.  v. 
Stewart,  128  Ala.  313,  29  So.  562 
(1901). 

Arkansas.  —  St.  Louis,  etc.,  R.  Co. 
V.  Brown,  62  Ark.  254,  35  S.  W.  225 
(1896). 

California.  —  Johnsen  r.  Oakland, 
S.  L.  &  H.  E.  R.  Co.,  127  Cal.  608,  60 
Pac.  170   (1900). 

Colorado.  —  Nichols  v.  Chicago,  B. 
&  Q.  R.  Co.,  98  Pac.  808  (1908). 

District  of  Columbia.  —  Eckington. 
etc.,  R.  Co.  r.  Hunter,  6  App.  Cas. 
287    (1895). 
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in  importance,  growing  apparently  to  be  one  of  at  least  equal 


Florida.  —  Louisville  &  N.  E.  Co. 
V.  Jones,  39  So.  485    (1905). 

Georgia.  —  Atlanta,  etc.,  R.  Co.  v. 
Strickland,  116  Ga.  439,  42  S.  E.  864 
(1902)  ;  Ball  v.  Mabry,  91  Ga.  781, 
18  S.  E.  64   (1893). 

Illinois.  —  Johnson  v.  Coey,  142 
111.  App.  147  (1908);  Chicago,  etc., 
R.  Co.  V.  Gunderson,  174  111.  495,  51 
N.  E.  708  (1898);  Illinois  Cent.  R. 
Co.  l:  Ashline,  171  111.  313,  49  N.  B. 
521  (1898);  Chicago,  etc.,  R.  Co.  v. 
Johnson,  103  111.  512  (1882);  Penn- 
sylvania Co.  V.  Conlan,  101  111.  93 
(1881). 

Indiana.  —  Louisville,  etc.,  R.  Co. 
V.  Hendricks,  128  Ind.  462,  28  N.  E. 
58   (1891).. 

Iowa.  —  Pence  v.  Chicago,  etc.,  R. 
Co.,  79  Iowa  389,  44  N.  W.  686 
(1890). 

See  also  Gregory  v.  Wabash  R.  Co., 
(Iowa  1904)   101  N.  W.  761. 

Kansas.  —  Atchison,  P.  &  S.  P.  Ry. 
Co.  p.  Holloway,  80  Pac.  31  (1905)  ; 
Missoviri  Pae.  R.  Co.  ».  Hildebrand, 
52  Kan.  284,  34  Pae.  738  (1893); 
State  V.  Folwell,  14  Kan.  105  (1874). 

Kentucky.  —  Louisville  &  N.  R.  Co. 
V.  Stewart's  Adm'x,  115  S.  W.  775 
(1909);  Louisville,  etc.,  R.  Co.  v. 
Ramsey,  3  Ky.  L.  Rep.  385   (1881). 

Louisiana.  —  Harvey  v.  Louisiana 
Western  R.  Co.,  114  La.  1065,  38  So. 
859   (1905). 

Massachusetts.  —  Com.  v.  Malone, 
114  Mass.  295   (1873). 

Michigan.  —  Garran  v.  Michigan 
Cent.  R.  Co.,  144  Mich.  26,  107  N.  W. 
284,  13  Detroit  Leg.  N.  97  (1906); 
Line  v.  Grand  Rapids  &  I.  Ry.  Co., 
106  N.  W.  719,  12  Detroit  Leg.  N. 
929  (1906)  ;  Thomas  v.  Chicago,  etc., 
R.  Co.,  86  Mich.  496,  49  N.  W.  547 
(1891);  Guggenheim  v.  Lake  Shore, 
etc.,  R.  Co.,  66  Mich.  150,  33  N.  W. 
161  (1887);  Detroit,  etc.,  R.  Co.  v. 
Van  Steinburg,   17  Mich.  99    (1868). 

Missouri.  —  Potter  v.  St.  Louis  & 
S.  P.  R.  Co.,  136  Mo.  App.  125,  117 
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S.  W.  596  (1909)  ;  Donaldson  v.  Mis- 
souri Pac.  Ry.  Co.,  (App.  1908)  107 
S.  W.  36;  Covell  v.  WaTbash  R.  Co.,  82 
Mo.  App.  180  (1899) ;  Walsh  v.  Mis- 
souri Pac.  R.  Co.,  102  Mo.  582,  14  S. 
W.  873,  15  S.  W.  757   (1890). 

Nehraska.  —  Sherman  v.  Southern 
Pac.  Co.,  Ill  Pac.  416  (1910)  ;  Union 
Pac.  R.  Co.  V.  Ruzicka,  65  Nebr.  621, 
91  N.  W.  543  (1902);  Chicago,  etc., 
R.  Co.  V.  Clark,  26  Nebr.  645,  42  N. 
W.  703   (1889). 

New  Hampshire.  —  Stone  v.  Boston, 
etc.,  R.  Co.,  72  N.  H.  206,  55  Atl.  359 
(1903)  ;  Nutter  17.  Boston,  etc.,  R.  Co. 
60  N.  H.  483   (1881). 

New  York.  —  Flanagan  v.  New 
York  Cent.,  etc.,  R.  Co.,  173  N.  Y. 
631,  66  N.  E.  1108  (1903)  [affirming 
70  N.  Y.  App.  Div.  505,  75  N.  Y. 
Suppl.  225  (1902)];  Waldele  v.  New 
York  Cent.,  etc.,  R.  Co.,  4  N.  Y.  App. 
Div.  549,  38  N.  Y.  Suppl.  1009 
(1896)  ;  Scully  v.  New  York,  etc.,  R. 
Co.,  80  Hun  197,  30  N.  Y.  Suppl.  61 
(1894)  ;  Northrup  v.  New  York,  etc., 
R.  Co.,  37  Hun  295   (1885). 

Ohio.  —  Ashtabula  Rapid  Transit 
Co.  V.  Dagenbach,  11  Ohio  Cir.  Dee. 
307  (1902);  Baltimore,  etc.,  R.  Co. 
V.  Stoltz,  18  Ohio  Cir.  Ct.  93,  9  Ohio 
Cir.  Dec.  638  (1899)  ;  Baltimore,  etc., 
R.  Co.  V.  Van  Horn,  21  Ohio  Cir.  Ct. 
337,  12  Ohio  Cir.  Dec.  106   (1898). 

Pennsylvania.  —  Barre  v.  Reading 
City  Pass.  R.  Co.,  155  Pa.  St.  170,  26 
Atl.  99   (1893). 

Texas.  — GvlU,  etc.,  R.  Co.  v.  Bell. 
24  Tex.  Civ.  App.  579,  58  S.  W.  614 
(1900);  Galveston,  etc.,  R.  Co.  v. 
Huebner,  (Civ.  App.  1897)  42  S.  W. 
1021 ;  Galveston,  etc.,  R.  Co.  v.  Sulli- 
van (Civ.  App.  1897)  42  S.  W.  568; 
Campbell  v.  Warner,  (Civ.  App. 
1894)  24  S.  W.  703;  Galveston,  etc., 
R.  Co.  V.  Wesch,  85  Tex.  593,  22  S. 
W.  957   (1893). 

Utah.  —  Chipman  v.  Union  Pae.  R. 

Co.,  12  Utah  68,  41  Pac.  562   (1895). 

Virginia.  —  Norfolk,  etc.,  E.  Co.  v. 
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magnitude,  is  demanded  by  the  electric  or  trolley  oar,*  the  auto- 
mobile ®  claiming  position  as  a  close  third.  The  three,  however, 
form,  as  it  were,  a  distinct  class  by  themselves  in  capacity  for 


Tanner,  100  Va.  379,  41  S.  E.  721 
(1902). 

Washington.  —  Sears  v.  Seattle 
Consol.  St.  R.  Co.,  6  Wash.  227,  33 
Pac.  389,   1081    (1893). 

West  Virginia.  —  McVey  v.  Chesa- 
peake, etc.,  R.  Co.,  46  W.  Va.  Ill,  32 
S.  E.  1012   (1899). 

Wisconsin.  —  Ward  v.  Chicago,  etc., 
E.  Co.,  85  Wis.  601,  55  N.  W.  771 
(1893). 

See  also  Hoppe  r.  R.  Co.,  61  Wis. 
369,  21  N.  W.  227   (1884). 

Skilled  observers.  —  The  estimates 
of  experienced  trainmen  as  to  speed 
on  a  particular  occasion  will  probably 
be  regarded  by  the  jury  as  of  superior 
probative  force  to  those  made  by  or- 
dinary observers.  Seaboard  Air  Line 
Ry.  r.  Smith,   (Fla.  1907)  43  So.  235. 

A  witness  need  know  nothing  as  to 
the  management  of  a  railroad.  Har- 
vey V.  Louisiana  Western  R.  Co.,  114 
La.  1065,  38  So.  859    (1905). 

"Any  intelligent  man  who  had 
been  accustomed  to  observe  moving 
objects "  may  properly  estimate  the 
speed  of  a  train.  Guggenheim  v.  R. 
Co.,  66  Mich.  154,  33  N.  W.  161 
(1887). 

The  rate  of  speed  at  which  a  car 
can  be  allowed  to  proceed  if  it  is  to 
come  to  a  stop  at  a  given  point  is  so 
far  tt  technical  inference  as  to  require 
the  judgment  of  a  trained  witness. 
Detroit  &  M.  R.  Co.  v.  Van  Stein- 
burg,  17  Mich.  99   (1868). 

4.  California.  —  Johnsen  v.  Oak- 
land, etc.,  Electric  R.  Co.,  127  Cal. 
608,  60  Pac.   170    (1900). 

District  of  Columbia.  —  Eckington, 
etc.,  R.  Co.  V.  Hunter,  6  App.  Cas. 
287    (1895). 

Illinois.  —  Fuhry  v.  Chicago  City 
Ry.  Co.,  144  111.  App.  521  (1908); 
Potter  r.  O'Donnell,  199  111.  119,  64 
N.  E.  1026  (1902) ;  West  Chicago  St. 


R.    Co.   V.   DedloflF,   92   111.   App.   547 
(1900). 

See  also  Chicago  Union  Traction 
Co.  V.  Scanlon,  136  111.  App.  212 
(1907). 

Iowa. — Kern  v.  Des  Moines  City 
Ry.  Co.,  118  N.  W.  451    (1908). 

Maryland.  —  United  Rys.  &  Elec- 
tric Co.  of  Baltimore  v.  Ward,  77  Atl. 
593   (1910). 

Michigan.  —  Mertz  v.  Detroit  Elec- 
tric R.  Co.,  125  Mich.  11,  83  N.  W. 
1036    (1900). 

Missouri.  —  Fleddermann  v.  St. 
Louis  Transit  Co.,  134  Mo.  App.  199, 
113  S.  W.  1143  (1908);  Hall  v.  St. 
Louis  &  S.  Ry.  Co.,  124  Mo.  App.  661, 
101   S.  W.   1137    (1907). 

i'eirasl'a.  —  Coffee  v.  Omaha  &  C. 
B.  St,  Ry.  Co.,  112  X.  W.  589  (1907)  ; 
Mathieson  v.  Omaha  St.  R.  Co.,  92 
N.  W.  639   (1902). 

A'ew  York. — Fisher  r.  Union  R.  Co., 
86  N.  Y.  App.  Div.  365,  83  X,  Y, 
Suppl.  694  (1903)  ;  Garduhn  ['.Union 
R,  Co,,  50  N.  Y.  App.  Div.  602,  64 
N.  Y.  Suppl.  210  (1900):  Kitay  r. 
Brooklyn,  etc.,  R.  Co.,  23  X,  Y.  App. 
Div.  228,  48  X,  Y.  Suppl.  982  (1897)  ; 
Strauss  r.  Xewburgh  Electric  R.  Co., 
6  N.  Y.  App.  Div.  264,  39  X,  Y. 
Suppl.  998   (1896). 

O/iiO.  — Toledo  Electric  St.  R.  Co 
r.  Westenhuber,  22  Ohio  Cir.  Ct.  67 
12  Ohio  Cir,  Dec,  22    (1901). 

Washington. — Tecklenburg  r.  Ever 
ett  Ry.,  Light  &  Water  Co.,  109  Pac 
1036  (1910)  ;  Sears  r.  Seattle  Consol 
St.  E.  Co.,  6  Wash,  227,  33  Pac,  389, 
1081   (1893)    (too  high  to  stop). 

United  States.  —  Robinson  r,  Louis 
ville  R,  Co.,  112  Fed.  484,  50  C.  C.  A. 
357   (1901). 

See  also  Citizens'  St.  R.  Co.  v. 
Spahr,  7  Ind.  App.  23,  33  N.  E.  446 
(1893). 

5.  §  2086. 
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inflicting  grave  personal  injury  and  take  rank  in  their  own  class 
with  but  slight  shades  of  difference. 

General  expressions.  —  A  witness  qualified  to  speak  may  not 
state  what  is  the  specific  speed  of  a  railroad  train  or  trolley  car 
in  distance  traversed  during  a  particular  period.  He  may  declare 
himself  in  some  more  general  form  of  expression.^  Thus,  he  may 
give  his  opinion  regarding  a  train  or  single  car  that  it  was  going 
"  fast," "  or  very  fast,*  although  he  cannot  say  how  rapidly. 
Applying  the  standard  of  safety,  he  may  speak  of  a  given  rate  of 
motion  as  "  dangerous,"  ®  "  high,"  *"  or  even  "  reckless."  ^-^ 
Certain  characterizations  of  speed,  although  general  in  form,  have 
been  held  to  involve  so  large  an  element  of  special  knowledge  or  so 
great  a  proportion  of  reasoning  as  to  require  the  technical  train- 
ing of  a  skilled  witness.  Thus,  only  such  an  observer  can  state 
that  a  moving  object  was  going  "  as  fast  as  it  could."  ^* 

§  2089.  (Speed);  Comparative Comparative  motion  may  be 

estimated.  A  properly  qualified  witness  may  state  not  only  the 
speed  of  a  moving  body  in  absolute  terms,  as  at  the  rate  of  so  many 
miles  per  hour.  He  may  also  declare  its  speed  as  compared  with 
that  of  other  moving  bodies.     He  may  say,  for  example,  how  it 

6.  Bracken  v.  Pennsylvania  R.  Co.,  Pa.  St.  151  (1863).  See  also  Ala- 
222    Pa.    410,    71    Atl.    926     (1909)  bama  Great  SoutEern  R.  Co.  r.  Hall, 

(usual  rate  of  speed);   Missouri,  K.  105  Ala.  599,   17  South.   176    (1894). 

&  T.  Ry.  Co.  of  Texas  v.  Pettit,  (Tex.  On  the  other  hand,  he  may  say  that 

Civ.    App.     1909)     117     S.    W.    894  a  certain  speed  is  safe.     Hamilton  v. 

(average  speed  of  cattle  train).  Rich  Hill  Coal  Min.  Co.,  108  Mo.  364, 

7.  Illinois  Cent.  R.  Co.  v.  Ashline,  18  S.  W.  977  (1892);  Houston  Cit/ 
171  HI.  313,  49  N.  E.  521  (1898)  ;  St.  R.  Co.  v.  Richart,  (Tex.  Civ.  App. 
Overtoom  v.  Chicago,  etc.,  R.  Co.,  80  1894)    27  S.  W.  918. 

111.    App.    515    (1898);    Ehrmann   v.  10.  Black    v.    Burlington,    etc.,    R. 

Nassau  Electric  R.  Co.,  23  N.  Y.  App.  Co.,  38  Iowa  515   (1874). 

Div.  21,  48  N.  Y.  Suppl.  379   (1897)  ;  11.  Galveston,  etc.,  R.  Co.  v.  Wesch, 

Galveston,    etc.,   R.    Co.   v.   Huebner,  (Tex.  Civ.  App.  1893)   21   S.  W.  62. 

(Tex.  Civ.  App.  1897)   42  S.  W.  1021.  "Terrible"     applies     no     objective 

An  inference  to  the  contrary  effect  standard   and   has   been   excluded   as 

may  be  stated.     Texas,  etc.,  R.  Co.  v.  not  likely  to  be  helpful  to  the  jury. 

Crockett,  27  Tex.   Civ.  App.   463,  66  Chicago  City  R.  Co.  v.  Wall,  93  111. 

S.  W.  114   (1901).  App.  411    (1901). 

8.  Johnsen  v.  Oakland,  etc.,  Elec-  12.  Pfeiffer  v.  Chicago  City  R.  Co., 
trie  R.  Co.,  127  Cal.  608,  60  Pac.  170  96  111.  App.  10    (1901). 

(1900);    Galveston,    etc.,    R.    Co.    v.  The  reverse  has  been  held.    Illinois 

Huebner,    (Tex.   Civ.  App.   1897)    42  Cent.  R.  Co.  v.  France's  Adm'x,  (Ky. 

S.  W.  1021.  1908J    112   S.   W.    929    (50-60   miles 

9.  Lockhart   v.    Litchtenthaler,    46  an  hour). 
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was  related  to  the  rate  at  which  a  man  could  ordinarily  walk.*  In 
like  manner,  the  observer  may  propc^rly  compare  the  speed  under 
discussion  with  that  of  similar  bodies,  or  with  that  of  the  same 
body  at  other  times.^  It  may,  therefore,  be  properly  estimated 
that  a  given  rate  was  "  unusual."  ^  In  such  a  case,  the  witness 
must  be  reasonably  acquainted  with  what  is  the  customary  per- 
formance of  the  train,  car  or  other  object.  Thus,  a  witness  who 
does  not  know  the  ordinary  rate  of  speed  of  a  street  car  on  a 
particular  route  is  not  competent  to  testify  that  a  car  on  a  given 
occasion  was  run  at  an  extraordinary  velocity.* 

§  2090.  (Speed) ;  Qualifications  of  Witness ;  Railroad  Trains.  — 

That  a  witness  should  be  regarded  by  the  court  as  competent  to 
give  a  helpful  estimate  as  to  speed,  it  is  essential,  as  in  other  con- 
nections, that  he  should  have  had  reasonable  opportunities  for 
observation  and  adequate  mental  powers  to  coordinate  what  he  ha& 
perceived  into  an  inference  which  the  jury  may  consider  with 
advantage.  While  the  determination  of  such  a  question  is  largely 
a  matter  of  administration,  varying  in  result  according  to  the  facts 
of  each  individual  case,  certain  general  rules  have  been  reaphed  as 
the  outcome  of  repeated  litigation  which  may,  it  would  seem,  be 
conveniently  considered  in  connection  with  the  different  forms  of 
mechanical  contrivance  to  which  the  estimate  of  speed  relates. 

Railroad  trains.  —  In  a  pre-eminent  degree,  the  qualities  of  an 
observer  who  ventures  to  state  an  inference  as  to  the  speed  of  a 
railroad  train  will  receive  careful  consideration  from  the  court. 
It  is  not,  however,  fatal  to  the  competency  of  the  witness  that  he 
is  modest  in  regard  to  his  knowledge,  that  he  designates  his  infer- 

§  2089-1.  Kansas  City,  etc.,  R.  Co.  (1900);    Galveston,    etc.,    R.    Co.    v. 

V.  Crocker,  95  Ala.  412,  11  South.  262  Duelm,    (Tex.  Civ.  App.   1893)    23  S. 

(1891)    (car).  W.  596. 

2.  Eall  V.  Mabry,  91  Ga.  781,  18  S.  The  reversed  statement  may  equally 
E.  64  (1893)  ;  Mertz  v.  Detroit  Elec-  vpell  be  made.  Thus,  a  competent  ob- 
tric  R.  Co.,  125  Mich.  11,  83  N.  W.  server,  speaking  of  the  speed  of  a  rail- 
1036  (1900);  Guggenheim  v.  Lake  road  train,  may  properly  estimate 
Shore,  etc.,  R.  Co.,  66  Mich.  150,  33  that  it  was  going  at  the  usual  rate 
N.  W.  161  (1887)  ;  Toledo  St.  R.  Co.  employed  at  the  place  in  question. 
V.  Westenhuber,  22  Ohio  Cir.  Ct.  67,  Southern  Ry.  Co.  r.  Bonner,  (Ala. 
12  Ohio  Cir.  Deo.  22  (1901)    (electric  1904)  37  So.  702. 

cars).  4-  Verrone  r.  Rhode  Island  Subur- 

3.  Johnsen  v.  Oakland,  etc.,  Elec-  ban  Ry.  Co.,  27  R.  I.  370,  62  Atl.  512 
trie  R.  Co.,  127  Cal.  608,  60  Pac.  170       (1905). 
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ence  as  a  "  guess."  ^  A  presiding  judge  may  well  feel  justified  in 
regarding  a  claim  to  knowledge  as  a  prima  facie  qualification.^  In 
all  cases,  the  witness  may  be  required  to  give  such  a  detail  of  the 
constituting  facts  as  the  basis  of  his  inference  as  he  reasonably  can.^ 

Opportunities  for  observation.  —  In  case  of  an  estimate  as  to 
the  speed  of  a  railroad  train,  suitable  opportunities  for  percep- 
tion are  essential.*  The  circumstance  that  one  who  testifies  to  it 
as  part  of  the  res  gestce  has  had  no  complete  opportunity  for 
observing  the  occurrence  in  its  entirety  cannot  well  fail  injuriously 
to  affect  the  probative  weight  of  his  estimate.^  For  this  reason, 
passengers  riding  upon  a  moving  train  have  been  held  incompetent 
to  estimate  its  speed,®  although  the  evidence  has  been  received  in 
other  cases.''  Such  as  the  facilities  for  observation  are,  the  witness 
must  be  shown  to  have  improved  them.*  One  who  has  no  oppor- 
tunity of  noticing  the  speed  of  a  train  before  being  struck  is  not 
regarded  as  qualified  to  state  the  rate  of  motion  from  the  force  of 
the  impact.®  A  habit  of  timing  trains  may  assist  in  constituting 
a-  satisfactory  guarantee  to  the  court  that  the  witness  can  aid  the 
jury.'"  Hearing,  rather  than  sight,  may  be  the  vehicle  of  sense- 
impression  available  to  the  witness.' ' 

Mental  powers.  —  In  dealing  with  so  highly  technical  a  matter 
as  the  speed  of  a  railroad  train,  the  fact  that  the  witness  has  had 
no  special  knowledge  of  railroad  affairs  will  necessarily  diminish 
the  probative  force  of  his  estimate.'^    The  inference  of  an  intelli- 

§  2090-1.  Louisville,  etc.,  R.  Co.  v.  8.  Mathieson  v.  Omaha  St.  R.  Co., 

Orr,    121    Ala.    489,    26    South.    35  3  Nebr.   (Unoff.)    743,  92  N.  W.  639 

(1899).  (1902). 

2.  Missouri  Pac.  R.  Co.  v.  Hilde-  9.  Northern  Pao.  R.  Co.  v.  Hayes, 
brand,  52  Kan.  284,  34  Pac.  738  87  Fed.  129,  30  C.  C.  A.  576  (1898). 
(1893).  10.  Thomas  v.  Chicago,  etc.,  R.  Co., 

3.  Union  Pac.  R.  Co.  v.  Ruzicka,  65  86  Mich.  496,  49  N.  W.  547  (1891). 
Nebr.  621,  91  N.  W.  543  (1902).  11.  Van  Horn   v.   Burlington,  etc., 

4.  Muth  V.  St.  Louis,  etc.,  R.  Co.,  R.  Co.,  59  Iowa  33,  12  N.  W.  752 
87  Mo.  App.  422  (1901).  (1882)  ;  Missouri  Pac.  R.  Co.  v.  Hil- 

5.  Gulf,  etc.,  R.  Co.  v.  Bell,  24  Tex.  debrand,  52  Kan.  284,  34  Pac.  738 
Civ.  App.  579,  58  S.  W.  614  (1900).  (1893). 

6.  Grand  Rapids,  etc.,  R.  Co.  v.  The  contrary  has,  however,  been 
Huntley,  38  Mich.  537,  31  Am.  Rep.  held.  Parsons  v.  Syracuse,  B.  &  N. 
321    (1878).  Y.  R.  Co.,  117  N.  Y.  Suppl.  1058,  133 

7.  Jobnsen  «.  Oakland,  etc.,  Electric  App.   Div.  461    (1909). 

R.    Co.,    127    Cal.    608,   60   Pac.    170  12.  Stone  v.  Boston,  etc.,  R.  Co..  72 

(1900);    Galveston,    etc.,    R.    Co.    v.  N.  H.  206,  55  Atl.  359  (1903)  ;  Robin- 

Wesch,    (Tex.  Civ.  App.  1893)   21   S.  son    v.    Louisville   R.    Co.,    112    Fed. 

W.  62.  484,  50  C.  C.  A.  357  (1901). 
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gent  observer  is  not  so  entirely  devoid  of  evidentiary  quality  that 
a  judge  can  properly  rule,  as  a  matter  of  law,  that  the  technically 
trained  witnesses  ^^  must  be  accorded  by  the  jury,  as  rational  men, 
the  greater  probative  weight.-^*  The  estimate  of  a  skilled  witness, 
an  "  expert "  so  called,  is  not,  it  would  thus  seem,  essential  for 
judicial  purposes.^^  As  has  been  said  by  the  supreme  court  of 
Michigan,  "Any  intelligent  man,  who  has  been  accustomed  to 
observe  moving  objects,  would  be  able  to  express  an  opinion  of 
some  value  upon  it,  the  first  time  he  ever  saw  a  train  in  motion. 
The  opinion  might  not  be  so  accurate  and  reliable  as  that  of  one 
who  had  been  accustomed  to  observe,  with  time-piece  in  hand,  the 
motion  of  an  object  of  such  size  and  momentum;  but  this  would 
only  go  to  the  weight  of  the  testimony,  and  not  to  its  admis- 
sibility." ^^  A  competent  witness  need  not  even  be  a  good  mathe- 
matician or  know  the  number  of  rods  or  feet  to  a  mile.-'^  The  wit- 
ness must,  it  is  evident,  have  some  mental  standard  of  time  and 
distance,  reasonably  and  approximately  accurate,  by  which  to 
estimate  the  rate  of  speed.^*  The  statements  of  others  may,  in 
addition,  constitute  part  of  the  basis  of  the  inference.^®  It  has 
been  suggested,  moreover,  that  "  sound  mind  and  judgment " 
should  be  made  additional  requirements.^" 

§  2091.  (Speed;  Qualifications  of  Witness);  Trolley  cars. — 
In  case  of  an  accident  caused  by  being  struck  by  a  trolley  car,  the 
opportunities  for  observation  enjoyed  by  the  witness  may  be  ex- 
tremely diverse  in  range  and  quality. 

Opportunities  for  oiserration.  —  Some  opportunity  for  observa- 
tion seems  to  be  essential.    One  who  is  not  present  at  the  occurrence 

13.  Brown   !'.  Rosedale  St.  R.  Co..       Co.,  80  Hun    (N.  Y.)    197,  30  N.  Y. 
(Tex.  App.  1890)   15  S.  W.  ]20  (fire-       Suppl.  61    (1894). 

men).  16.  Detroit,    etc..    R.    Co.    r.    Van 

14.  Louisville,  etc.,  R.  Co.  I'.  Gobin,  Steinburg,   17  Mich.  99,   104    (1868). 
52  111.  App.  565   (1893).  17.  Ward   v.  Cliicago,  etc.,  R.   Co., 

15.  Louisville,  etc.,  R.  Co.  v.  Ram-  85  Wis.  601,  55  N.  W.  771  (1893). 
sey,  3  Ky.  L.  Rep.  385  (1881);  18.  Chicago,  etc.,  R.  Co.  r.  Gun- 
Thomas  V.  Chicago,  etc.,  R.  Co.,  86  derson,  174  111.  495,  51  N.  E.  708 
Mich.  496,  49  N.  W.  547  (1891);  (1898)  (familiar);  Detroit,  etc.,  R. 
Detroit,  etc.,  R.  Co.  r.  Van  Steinburg,  Co.  r.  Van  Steinburg,  17  Mich.  99 
17  Mich.  99,  104  (1868):  Chicago,  ( 1868)  ;  Omaha  Street  R.  Co.  r.  Lar- 
etc.   R.   Co.   V.   Clark,  26  Xebr.   645,  son,    (Xebr.   1903)    97  N.  W.  824. 

42    N.    W.    703    (1880);    Waldele   v.  19.  Thomas  r,  Chicago,  etc.,  R.  Co., 

New  York  Cent.,  etc.,  R.  Co..  4  N.  Y.  86  Mich.  496,  49  X.  W.  547    (1891). 

App.  Div.  ,549.  38  N.  Y.  Suppl.   1009  20.  Chicago,  etc.,  R.  Co.  v.  Clark, 

(1896)  ;  Scully  r.  New  York,  etc,  R.  26  Nebr.  645,  42  N.  W.  703    (1889). 
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of  the  res  gestae  ■will  not  be  received  as  a  witness  for  the  purpose 
of  reading  a  mathematical  calculation,  based  upon  measurements 
taken  after  the  event,  regarding  the  rate  of  speed.^  Many  con- 
siderations may  affect,  in  a  very  obvious  way,  the  relevancy  and 
probative  force  of  the  estimate  of  speed  as  influenced  by  the 
opportunities  for  observation  enjoyed  by  the  witness.  Distance 
from  the  actual  scene  may  be  so  great  as  to  constitute  an  infirm- 
ative  consideration  of  much  importance.^ 

Mental  powers.  —  Where  the  inference  is  an  ordinary  one,  the 
average  observer  may  be  allowed  to  state  his  estimate  for  what  it 
is  worth.  Should  it  have  been  drawn  under  circumstances  not 
usual  in  the  experience  of  the  observer,  it  may  be  irrelevant,  in 
the  absence  of  special  knowledge.  Thus,  one  acquainted  with 
trolley  cars  only  in  the  same  way  and  to  the  same  extent  that 
ordin'ary  patrons  become,  will  not  be  allowed  to  rely  upon  his 
hearing,  estimating  its  speed  only  by  the  noise  which  it  makes 
while  yet  invisible.^ 

§  2092.  Temperature While  the  average  man  is  not  familiar 

with  degrees  of  heat  or  cold  except  within  comparatively  narrow 
limits,  the  ordinary  observer  may  estimate  degrees  of  temperature 
within  them.  He  may  give  his  inference  absolutely,  in  markings 
according  to  a  definite  scale.^  On  the  other  hand,  he  will  be  per- 
mitted to  state  the  effect  of  a  change  in  temperature,  as  that  the 
cold  froze  vegetables.^  Where  weather  conditions  are  exceptional, 
the  impression  of  witnesses  as  to  temperature  may  be  given  in 
general  terms.  Unless,  however,  it  is  shown  that  resort  to  the 
thermometers  is  impracticable,  testimony  concerning  temperature 
can  be  received  only  when  expressed  in  degrees.* 

§  2093.  Time.  —  The  ordinary  observer,  the  average  man,  is 
entirely  familiar  with  the  duration  of  hours,  minutes  and  other 
customary  intervals  of  time.     Such  a  witness  may  properly  state 

§  2091-1.  Mathieson  v.  Omaha  St.  §  2092-1.  Leopold  v.  Van  Kirk,  29 

R.  Co.,   (Nebr.  1903)   97  N.  W.  243.  Wis.  .'548    (1872),. 

2.  Campbell  v.  St.  Louis,  etc.,  E.  2.  Curtis  v.  Chicago,  etc.,  R.  Co., 
Co.,  175  Mo.  161,  75  S.  W.  86  (1903)  18  Wis.  312  (1864)  (cargo  of  pota- 
(120    feet).      See   also    Robinson    v.  toes). 

Louisville  R.  Co.,  112  Fed.  484,  50  C.  3.  Peterson  v.  Chicago,  M.  &  St.  P. 

C.  A.  357   (1901).  _  Ey.  Co.,  (S.  D.  1905)  102  N.  W.  595. 

3.  Campbell   V.   St.   Louis,  etc.,  R. 
Co.,  175  Mo.  161,  75  S.  W.  86  (1903). 
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his  inference  as  to  the  moment  at  which  a  given  event  occurred  ^ 
or  as  to  the  interval  which  has  taken  place  between  two  events.* 
In  the  latter  case,  the  amount  of  elapsed  time  may  be  stated  in 
standard  units  of  duration,  hours,  minutes,  seconds  and  the  like ;  ' 
or,  on  the  other  hand,  the  statement  may  be  one  more  general  in 
form.  Such  an  act  of  reasoning  is,  in  many  instances,  merely  the 
statement  of  a  fact. 

Adequacy  of  time.  —  Although  such  an  inference  more  largely 
embodies  the  element  of  reasoning,  an  observer  may,  if  qualified, 
estimate  the  length  of  time  required  for  the  doing  of  familiar  acts, 
e.  g.,  to  make  specific  repairs,*  deliver  a  telegram*  and  so  forth. 
How  long  it  would  properly  take  for  a  given  person  to  cross  a 
highway  ®  or  bring  about  some  other  definite  result  or  occurrence 
may  be,  to  one  familiar  with  the  facts,  a  very  simple  act  of  reason- 
ing. 

Qualifications  of  witness.  —  The  basis  of  the  inference  of  a 
witness  as  to  time  may  be  the  indications  on  the  point  registered 
by  an  automatic  mechanical  device.'' 

§  2094.  Value.  —  The  topic  of  the  treatment  by  judicial  ad- 
ministration of  inferences,  conclusions  or  judgments  relating  to 
the  subject  of  Value  has  seemed,  as  has  been  said,  to  be  of  suffi- 
cient importance  to  warrant  its  consideration  in  a  separate 
chapter.^ 

§  2093-1.  Campbell    v.    State,    23  3.  State  v.  Casey,  44  La.  Ann.  961, 

Ala.  44   (1853).  11    South.    583     (1892);    Kipper    v. 

2.  Alabama.  —  Campbell    v.    State,  State,  (Tex.  Cr.  App.  1903)  77  S.  W. 

23  Ala.  44  (1853).  611;    International,    etc.,    E.    Co.    v. 

Georgia.  —  Atlanta,  etc.,  R.  Co.  v.  Satterwhite,   19  Tex.   Civ.   App.    170, 

Strickland,  116  Ga.  439,  42  S.  E.  864  47  S.  W.  41   (1898). 

(1902)    (short  time).  4.  Terre  Haute  v.  Hudnut,  112  Ind. 

Louisiana.  —  State  v.  Southern,  48  542,  13  N.  E.  686   (1887). 

La.  Ann.  628,  19  South.  668   (1896)  6.  Western  Union  Tel.  Co.  v.  Drake, 

(killing  and  discovery).  14  Tex.  Civ.  App.  601,  38  S.  W.  632 

Massachusetts.  —  Bayley    v.    East-  (1896). 

em  E.  Co.,  125  Mass.  62  (1878).  6.  International,    etc.,    E.    Co.    v. 

Minnesota.  —  McGrath      v.      Great  Kuehn,  2  Tex.  Civ.  App.  210,  21   S. 

Northern  E.  Co.,  80  Minn.  450,  83  N.  W.  58    ( 1893 ) . 

W.  413   (1900).  7.  State  v.  McDaniel,  39  Oreg.  161, 

The  rule  is  the  same  even  in  crimi-  65  Pac.  520   (1901). 

nal  cases.     State  v.  Williams,   (Nev.  §  2094-1.  §§  2096  et  seq. 
1909)   102  Pac.  974. 
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§  2095.  Weight.  —  An  ordinary  observer  having  had  suitable 
opportunities  for  observation,  may,  within  certain  limits,  esti- 
mate the  wei^t '  of  animals  ^  or  of  any  other  animate  or  inanij 
mate  '  substance  submitted  to  the  operation  of  his  perceptive  facul- 
ties. What  these  limits  of  weight  are,  within  which  the  estimate 
of  an  ordinary  observer  will  be  helpful  to  the  jury,  may  well  be 
stated  by  a  competent  witness.*  Accordingly,  the  question  — 
"  Could  a  man  have  any  conception  as  to  how  much  a  quarter  of 
a  grain  or  an  eighth  of  a  grain  of  morphine  was,  if  he  was  not 
accustomed  to  Jiandling  it "  ®  —  has  been  justly  regarded  as  a 
proper  one.  Below  or  above  a  narrow  range  of  weight,  the  infer- 
ence becomes  technical,  a  matter  of  special  training  or  experience. 


§  2095-1.  Wlxite  v.  Thomas,  39  111. 
227  (1866);  Hunter  v.  Helsley,  98 
Mo.  App.  616,  73  S.  W.  719  (1903)  ; 
Filley  v.  Billings,  26  Nebr.  537,  42 
N.  W.  713  (1889). 

2.  Carpenter  v.  Wait,  11  Cush.  257 
(1853)  (cattle);  Ft.  Worth,  etc.,  E. 
Co.  V.  Greathouse,  82  Tex.  104,  17  S. 
W.  834  (1891)  (cattle);  McCormick 
V.  Hamilton,  23  Gratt.  561  (1873) 
(hogs). 

Opinions  of  skilled  witnesses  as  to 
weight  of  cattle  are  admissible  as  the 
best  evidence  in  the  absence  of  actual 
weighing.    Bennett  v.  Chicago,  R.  I. 


&  P.  Ry.  Co.,   (Mo.  App.  1910)    131 
S.  W.  770. 

3.  Dyas  v.  Southern  Pac.  Co.,  140 
Cal.  296,  73  Pac.  972  (1903)  (coun- 
ter balance  on  a  derrick)  ;  People  v. 
Wilson,  16  N.  Y.  Suppl.  583  (1891) 
( blue  stone ) . 

Bee  also  E.  E.  Jackson  Lumber  Co. 
V.  Cunningham,  (Ala.  1904)  37  So. 
445   ( locomotive ) . 

4.  New  York  Mut.  L.  Ins.  Co.  v. 
Tillman,  84  Tex.  31,  36,  19  S.  W. 
294    (1892). 

5.  New  York  Mut.  L.  Ins.  Co.  v. 
Tillman,  84  Tex.  31,  36,  19  S.  W. 
204   (1892). 
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CHAPTER  XXX. 

VALUE. 

Value,  2096.    , 't. 

various  methods  of  proof,  2097. 
Absence  of  value,  2098. 
Terms  of  value,  2099. 
Mwrhet  value,  2099a. 
damages,  2099b. 
hearsay,  209  9e. 

individual,  2099d. 
qualifications,  2099e. 
shilled  witnesses,  2099f. 
the  proper  market,  2099g. 
Reference  to  an  ideal  market,  20991i. 
Proof  hy  estimate,  20991. 
Time  of  estimating,  2100. 
Change  in  valv^,  2101. 
Relative  value,  2101a. 
Administrative  requirements,  2102, 
necessity,  2102. 

^vhat  is  really  disputed,  2103. 
articles  in  common  use,  2104. 
real  estate,  2105. 
relevancy  demanded,  2106. 

qualifications  of  witness,  2107. 
adequate  knowledge,  2108. 

appraisers,  auctioneers,  etc.,  2109. 
brokers,  etc.,  2110. 
caretakers,  2111. 

membership  in  community,  2112. 
public  officers,  2113. 
qualification  by  dealing,  2114. 
administrative  assumptions,  2115. 
claim  of  knowledge,  2116. 
action  of  appellate  courts,  2117. 
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preliminary  staiement  of  fact,  2118. 
skilled  observer,  2119. 
farm  value,  2120. 
unuswal  uses,  2121. 
sales  of  property,  2122. 
insufficient  data,  2123. 

cross-examination,  2124, 
Ordinary  observer,  2125. 

personal  property,  2125. 

special  qualifications  of  witness,  2126. 
domestic  articles,  2127. 
farm  equipment,  2128. 
mercantile  stock  in  trade,  2129, 
real  estate,  2130. 

technical  inferences,  2131. 
services,  2132. 

qualifications  of  witness,  2133. 
rental  value  of  chattels,  2134. 
agricultural,  2135. 
domestic,  2136. 
mercantile,  2137. 
nursing,  2138. 
technical,  2139. 
Owner  as  witness,  2140. 
ualifications,  2141. 

preliminary  statement  of  fact,  2141. 
fainiliarity  required,  2142. 
personal  property,  2143. 
farmers,  2144. 
householders,  2145. 
merchants,  2146. 
various  other  owners,  2147. 
probative  force  of  the  estimate,  2148, 
reaZ  estate,  2149. 
services,  2150. 
Skilled  observer  as  witness,  2151. 
qualifications  required,  2152. 

rwZe  stated,  2153. 
technical  facts,  2154. 
personal  property,  2155. 
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real  estate,  2156. 

special  qualifications,  2157. 

change  in  condition,  2158. 

cost  of  property,  2159. 

crops,  trees,  etc.,  2160. 

similar  property,  2161. 

direct  examination,  2161. 
cross-examination,  2162. 
services,  2163. 

huilding  operations,  2164. 

commercial  employments,  2165. 

professional,  2166. 
scope  of  examination,  2167. 
conclusions  and  judgments,  2168. 

personal  property,  2169. 

real  estate,  2170. 

services,  2170a. 
Skilled  witness  testifying  as  an  expert,  2171. 
degree  of  certainty  required,  2171a. 
personal  property,  2171T" 

animals,  2171c. 

crops,  2l71d. 
real  estate,  2171e. 
services,  2171f. 
probative  force  of  the  judgment,  2l7lg. 

how  tested,  2171g. 

cross-examination,  2l7lh. 
Probative  force  of  the  estimate  of  value,  2172, 
function  of  the  jury,  2172. 

duty  of  the  jury,  2172a. 

powers  of  the  jury,  2173. 
limitations,  2174. 
mfirmative  effect  of  erroneous  basis,  2175. 
Constituents  for  the  expert's  judgment,  2175a. 
auction  sales,  2175b. 
cost,  2175c. 

elements  of  value,  2175d. 
financial  condition,  2175e. 
infirmative  considerations,  2l75f. 
offers,  2l75g. 
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physical  condition,  2l75h. 
remdteness,  21751. 
rental  value,  2175J. 
sales  of  the  property,  2175k. 
market  value,  21751. 
personal  property,  2175ni 
real  estate,  2175n. 
similar  property,  2l75o. 

personal  property,  2175p. 
real  estate,  2l75q. 
services,  2l75r. 
specific  uses,  2175s. 

§  2096.  Value Few  estimates  by  observers  are  so  frequently 

utilized  by  judicial  administration  as  is  that  of  value.-'  The 
special  reason  for  this  lies  in  the  fact  of  its  intimate  connection 
with  the  substantive  law  relating  to  damages.  In  most  actions  at 
law  this  is  the  object  sought  and  the  ascertainment  of  damages, 
being  in  terms  of  money,  has  necessarily  given  to  value,  in  legal 
acceptation,  a  special  meaning.  Of  the  broader  signification  as- 
signed by  political  economy,  that  of  the  power  of  the  article  in 
question  to  command  other  commodities,  exchange  or  barter,  the 
law  knows  little  or  nothing.  Legally  speaking,  value  means  very 
nearly  what  the  political  economist  understands  by  price.  Value, 
then,  may,  for  present  purposes,  be  defined  as  the  amount  of 
money  which  real  estate,  personal  property  or  services  will  com- 

§  209G-1.  Alabama.  —  Eawles  v.  Cush.  280  (1851);  Vandine  v.  Bur- 
James,  49  Ala.  183  (1873);  Ward  v.  pee,  13  Mete.  288,  46  Am.  Deo.  733 
Reynolds,  32  Ala.  384  (1858).  (1847). 

IlHnois.  —  Ohio,  etc.,  R.  Co.  v.  Long,  Missouri.  —  Mathews     v.    Missouri 

52  III.  App.  670  (1894).  Pac.  R.  Co.,  142  Mo.  645,  44  Pae.  802 

Indiana.  —  Holten  v.  Lake  County,  (1898);   Thomas  v.  Mallinckrodt,  43 

55  Ind.  194   (1876).  Mo.  58   (1868). 

loica. — Anson  v.  Dwight,  18  Iowa  New    York.  —  Clark    v.    Baird,    9 

241    (1865).  N.  Y.  183   (1854). 

Maine.  —  Warren    v.    Wheeler,    21  Pennsylvania.  —  Kellogg  v.   Kraus- 

Me.  484  (1842).  er,  14  Serg.  &  R.  137,  16  Am.  Dec.  480 

Massachusetts.  —  Taft  f.  Com.,  158  (1826). 

Mass.    526,    33    N.   E.    1046    (1893):  Khode  Island. —  Torhes  v.  B.owardi, 

Swan  V.  Middlesex  County,  101  Mass.  4  R.  I.  364   (1856). 

173     (1869);     Dwight    v.    Hampden  Wisconsin.  —  Hutchinson  v.  Brown, 

County  Com'rs,  II  Cush.  201   (1853)  ;  33  Wis.  465    (1873). 
Blanchard    v.    Fitchburg    R.    Co.,    8 
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mand  in  an  open  markei  Of  the  equally  well  established  excep- 
tions to  this  definition,  mention  will  shortly  be  made.^ 

§  2097.  (Value);  Various  Methods  of  Proof.  —  The  fact  of 
value  is,  in  general,  determined,  according  to  certain  considera- 
tions hereafter  mentioned,  in  one  of  two  ways:  (1)  The  estab- 
lishment of  a  market  value ;^  (2)  The  estimates  of  obwrvers, 
ordinary  ^  or  skilled,^  or  the  judgments  of  experts.* 

§  2098.  Absence  of  Value Before  taking  up  the  illustrative 

instances  of  the  use  of  these  two  modes  of  proof,  it  should  be  re- 
marked, in  passing,  that  the  estimate  as  to  value  may  be  a  negative 
one.  In  other  words,  the  qualified  observer  may  state  his  inference 
that  a  certain  piece  of  real  estate,  article  of  personal  property  ^  or 
a  particular  service  has  no  actual  value. ^  Such  a  statement,  like 
other  negative  assertions,  contains,  in  the  average  instance,  less  of 
the  element  of  reasoning  than  would  be  presented  by  an  affirmative 
declaration  as  to  value.  It  is,  indeed,  not  so  much  the  drawing 
of  an  inference  as  the  statement  of  a  fact. 

§  2099.  Terms  of  Value.  —  Another  preliminary  suggestion  re- 
mains to  be  offered.  Of  the  two  modes  of  proving  value,-'  it  has 
been  said  that  their  respective  employment  is  dependent  upon 
whether  the  existence  of  a  market  value  can  or  cannot  be  assumed. 
The  definition  of  the  term  "  market  value  "  need  furnish  no  par- 
ticular difficulty.  It  is,  using  "  value  "  as  equivalent  to  priee,^ 
and  may  fairly  be  defined  as :  The  price  current,  the  price  a  com- 
modity will  bring  when  sold  in  open  market.  Market  value  is 
regulated  by  the  proportion  which  is  actually  brought  to  market 
and  the  demand  of  those  who  are  willing  to  pay  the  natural  price 

2.  §  2099.  2.  Werten  r.   K.   B.   Koosa  &   Co., 

§  2097-1.  §  2099a.  (Ala.  1910)  53  So.  98  ( stock  of  goods 

2.  §§  2125  et  seq.  "  almost    worthless  ")  ;    Morris,    etc., 

3.  §§  2151  et  seq.  Coal    Co.    v.   Delaware,   etc.,   R.    Co., 

4.  §§  2171a  et  seq.  190  Pa.  St.  448,  42  Atl.  883    (1899) 
§  2098-1.  Ft.  Worth  &  D.  C.  Ry.       (culm). 

Co.  V.  Arthur,   (Tex.  Civ.  App.  1910)  A  skilled  witness  may  testify  that 

124  S.  W.  213  (disc  plow  after  fire).  a  machine  is  "worthless."    Billmeyer 

In  the  same  way,  land  may  be  said  v.  Queen  Mfg.  Co.,   (Iowa,  1911)    130 

to  have   no   value.     Cooper  ■».   Mag-  N.  W.   115. 

gard,    (Tex.   Civ.  App.    1904)    79   S.  §  2099-1.  §  2097. 

W.  607.  2.  §  2096. 
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of  the  article.  This  latter,  "  natural  price,"  as  political  economy 
might  well  put  it,  represents  the  rent,  labor  and  profit  which  must 
be  paid  in  order  to  bring  the  commodity  to  the  market  in  question.^ 

The  more  difficult  question  at  once  arises :  When  may  it  prop- 
erly be  assumed  that  real  estate,  personal  property  or  services 
possess  a  market  value?  To  answer  this  inquiry  in  the  shortest 
form,  it  would  seem  convenient  to  borrow  a  phrase  familiar  to 
students  of  the  Eoman,  Civil  or  Scots  law  but  one  with  which  our 
English  law  of  value  seems  somewhat  strange,  i.  e.,  the  term 
fungible*  A  thing  is  fungible,  res  fuingibilis,  when  it  is  of  such  a 
nature  that  it  may  be  precisely  replaced  by  another  of  equal 
quantity  and  quality.  Usually  it  is  a  movable  which  may  be 
estimated  by  weight,  number  or  measure,  as  grain  or  money  or, 
in  more  modern  times,  by  denomination,  e.  g.,  the  designated 
shares,  bonds  or  other  choses  in  action  or  financial  securities  issued 
by  public  or  private  corporations,  associations  or  individuals.  A 
thing  is  non-fungible,  res  non-fungihilis,  in  the  degree  and  to  the 
extent  that  it  is  specific,  is  not  one  of  a  class,  possesses  peculiar 
characteristics  which  confer  a  special  value.  Of  such  a  nature,  is 
a  landed  estate,  a  sculpture  by  a  deceased  artist  of  established  repu- 
tation, a  solitary  portrait  representing  a  deceased  wife.  As  a  rule, 
land  is  res  non-fungihilis,  although  lots  presenting  the  same  gene- 
ral features  and  laid  out  according  to  a  plan  frequently  appear  to 
furnish  an  exception. 

Should  the  use  of  this  term  he  permitted,  the  inquiry  just  made 
may  be  answered  as  follows :  Fungible  property  and  other  things 
in  proportion  as  they  are  fungible  may  be  assumed  to  possess  a 
market-value.  JSTon-fungible  land  or  chattels  and  all  things  to 
the  extent  that  they  are  not  fungible  fail  to  possess  one. 

§  2099a.  Market  Value.  —  Wherever  real  estate,^  personal  prop- 
erty ^    or    services    can    fairly    be    said    to    have    a    true    market 

3.  See  Century  Dictionary,  in  Verio  amount  of  the  same  liind  and  quality. 
Market  Price.  Espino   v.   Frias,   7   Porto   Rico   541 

4.  Fungible     obligations.  —  When       (1904). 

money  or   any  other  thing  which  is  §  2099a-l.  Gearhart  v.  Clear  Spring 

capable  of  being  consumed  or  used  up  Water  Co.,  202  Pa.   St.  292,  51  Atl. 

is  received  as  a  loan,  the  person  so  re-  891     (1902);     Sullivan    v.    Missouri, 

ceiving  the  same  acquires  the  owner-  etc.,  R.  Co.,  29  Tex.  Civ.  App.  429,  68 

ship  thereof,  and  he  becomes  bound  S.  W.  745  (1902). 

to   return  to  the   creditor   an  equal  2.  Montgomery  St.  R.  Co.  v.  Has- 
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value,^  it  may  be  proved,  as  a  fact,*  as  it  was  at  any  relevant  time  ^ 
and  for  any  germane  use.®  The  method  of  establishing  it,  how- 
ever difficult  in  practice,  is,  in  theory  at  least,  simple  from  the 
standpoint  of  judicial  administration  in  relation  to  evidence. 

Absence  of  market  value.  —  Should  it  be  claimed  that  there  is 
no  market  value  for  a  given  commodity  or  piece  of  land,  it  will  be 
sufficient  in  order  to  let  in  other  evidence,  that  the  court  should  be 
satisfied  that  there  is  in  fact  no  market  value.''  It  will  not  be 
necessary  to  make  the  existence  or  non-existence  of  a  market  value 
an  issue  in  the  ease. 


§   2099b.    (Market   Value);  Damages ISTaturally,   one  who 

does  not  know  what  the  market  value  of  property  is  cannot  well 
testify  as  to  the  extent  to  which  it  has  been  impaired.'     Thus,  a 


tings,  138  Ala.  432,  35  South.  412 
(1903)  (horse);  Maiss  v.  Metropoli- 
tan Amusement  Ass'n,  146  111.  App. 
196  (1909)  (buggies);  Berry  r.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.,  (S.  D. 
1910)  124  N.  W.  859  (horses)  ; 
Missouri,  etc.,  E.  Co.  v.  Truskett,  186 
U.  S.  480,  22  S.  Ct.  943,  46  L.  ed. 
1259    (1902)     (cattle). 

In  an  action  against  a  carrier  for 
damages  to  goods,  plaintiflf's  testi- 
mony as  to  what  the  goods  were 
worth  to  him  is  not  admissible.  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  r.  Giles, 
(Tex.  Civ.  App.  1910)  126  S.  W.  282. 

3.  See  also  §  2099;  Smith  v.  Gris- 
wold,  15  Hun  (N.  Y.)  273  (1878); 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Cunning- 
ham, (Tex.  Civ.  App.  1908)  113  S. 
W.  767. 

The  fact  that  there  is  a  market 
value  must  first  be  established  as  a 
preliminary  matter.  Smith  i\  Gris- 
wold,  15  Hun  (N.  Y.)   273   (1878). 

4.  Cost  of  production.  —  Where  a 
market  value  is  shown  to  exist,  the 
cost  of  production  (§  2175c)  is  im- 
material. Moelering  r.  Smith,  7  Ind. 
App.  451,  34  N.  E.  675   (1893). 

Irrelevant  suggestions.  —  What  an 
owner  would  take  for  a  particular 
chattel  has  no  logical  tendency  to  es- 
tablish  its  market  value.     Ward  l). 


Kadel,  38  Ark.  174  (1881).  Con- 
versely, what  a  given  individual  would 
pay  for  it  is  equally  devoid  of  pro- 
bative force. 

On  the  contrary,  market  value  has 
been  said  to  be  a  matter  of  opinion. 
City  Nat.  Bank  of  Columbus,  Ohio, 
V.  Jordan,  (Iowa,  1908)  117  N.  W. 
758. 

5.  Atchison,  etc.,  R.  Co.  ;■.  Gab- 
bert,  34  Kan.  132,  8  Pac.  218  (18S5)  ; 
Park  V.  Chateaugay  Iron  Co.,  8  X.  Y. 
St.  507  (1887);  McNicol  r.  Collins, 
30  Wash.  318,  70  Pac.  753  (1902); 
Boyd  V.  Gunnison,  14  W.  Va.  1 
(1878). 

6.  Gerhart  r.  Clear  Spring  Water 
Co.,  202  Pa.  St.  292,  51  Atl.  891 
(1902). 

Knowledge  of  market  value  as  it 
exists  for  some  purpose  unconnected 
with  the  ease,  is  not  sufficient  to 
qualify  a  witness.  Loesch  r.  Koeh- 
ler,  144  Ind.  278,  41  N.  E.  326,  43  N. 
E.  129,  35  L.  R.  A.  682   (1896). 

The  estimate  must  be  confined  tn 
the  precise  quality  involved  in  the  in- 
quiry. Todd  r.  Warner,  48  How.  Pr. 
(N.  Y.)    234   (1871). 

7.  Pennington  r.  Redman  Van  & 
Storage  Co.,  34  Utah,  223,  97  Pac. 
115    (1908). 

§  2099b-l.  Chicago,  R.  I.  &  G.  Ry. 
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witness  so  eireumstanced  cannot  well  state  the  effect  of  specific 
injuries.^  On  the  other  hand,  one  acquainted  with  the  market 
value  of  any  specific  property  may  estimate  as  to  how  far  the 
market  price  has  been  diminished  by  certain  occurrences.^  It  is 
equally  open  to  him  to  show  how  far  fair  prices  have  been  en- 
hanced in  respect  to  the  property  by  particular  happenings.*  In 
general,  a  qualified  witness  may  give  his  opinion  as  to  the  effect 
on  the  market  value  of  any  designated  change  in  the  condition  of 
the  property.^ 

§  2099c.  (Market  Value) ;  Hearsay.  —  In  connection  with 
proof  of  market  value,  judicial  administration  sanely  rejects  the 
influence  of  the  so-called  "  hearsay  rule."  '  As  is  stated  else- 
where,^ courts  have  recognized  that  there  is,  in  reality,  no  valid 
distinction  to  be  drawn  between  the  inference  that  a  statement  is 
true  because  it  has  been  made  and  any  other  inference  which  may 
rationally  be  inferred  from  its  existence.  In  other  words,  it  is 
perceived,  with  increasing  clearness,  that  the  assertive  capacity  of 
a  statement  differs  in  no  essential  particular  from  its  independ- 
ently relevant  ^  function.  In  either  case,  whatever  satisfies  the 
reason  is  given  probative  weight,  more  especially  in  accordance 
with  what  it  has  been  thought  convenient  to  designate  the  Rele- 
vancy of  Spontaneity  *  and  the  Relevancy  of  Regularity.® 

The  present  practice  seems  an  illustration  of  the  same  tendency.' 

Co.   V.  Kapp,    (Tex.  Civ.  App.  1909)  3.  §§  2574  et  seq. 

117  S.  W.  904  (cattle).  4.  §§  2982  et  seq 

2.  Lawton  v.  Chase,  108  Mass.  238  5.  §§  3051  et  seq. 

(1871).  6.  Explanatory    suggestions.  —  It 

3.  Winona,  etc.,  R.  Co.  v.  Waldron,  may  be  plausibly  contended,  indeed, 
11  Minn.  515,  83  Am.  Dec.  100  that  the  declarationi  of  persons  not 
(1866)  (taking  for  railroad);  Kir-  witnesses,  whether  oral,  written  or 
kendall  v.  Omaha,  39  Nebr.  1,  57  N.  printed,  have  a  circumstantial  qual- 
W.  752  (1894)  ;  Ottenot «;.  New  York,  ity  which,  by  their  declaring  a  cer- 
ctc,  R.  Co.,  8  N.  Y.  Suppl.  722  tain  rate  to  be  a  market  value,  in 
( 1888 )  ;  Milbank  v.  Dcnnistown,  10  effect  make  it  so.  While  this  may  be 
Bosw.  (N.  Y.)  382  (1863)  (flour);  true,  it  presents  no  essential  peculiar- 
Missouri,  etc.,  R.  Co.  V.  Woods,  (Tex.  ity.  All  statements,  in  respect  to  the 
Civ.  App.  1895)  31  S.  W.  237.  existence  of  the  fact  asserted,  have  a 

4.  Milbank  v.  Dennistown,  10  Bosw.  similar  circumstantial  quality,  though 
(N.  Y. )    382    (1863)    (flour).  it  be  more  nearly  probative  than  con- 

5.  Pike  !'.  Chicago,  155  111.  656,  40  stituent.  The  further  suggestion  has 
N.  E.  567   (1895).  been     made     that     such     statements 

§  2099C-1.  §§  2698  et  seq.  should  properly  be  regarded  as  con- 

2.  §  2580.  stituting  an  exception  to  the  hearsay 
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Market  value  is  a  faof  The  witness  may  derive  his  knowledge 
as  to  it  from  the  information  furnished  by  others.®  It  may  even 
be  learned  from  an  examination  of  stock  or  market  reports,^  price 


rule.  So  anomolous  an  exception  to 
a  rational  system  of  judicial  proof  as 
the  rule  against  hearsay  should 
scarcely  be  dignified  into  a  principle 
by  the  creation  of  additional  excep- 
tions to  it. 

7.  Connecticut.  —  jEtna  Nat.  Bank 
V.  Charter  Oak  L.  Ins.  Co.,  50  Conn. 
167    (1882). 

Illinois.  —  Franklin  v.  Krmn,  171 
111.  378,  49  N.  E.  513  (1898);  Chi- 
cago, etc.,  R.  Co.  V.  Mitchell,  159  111. 
406,  42  N.  E.  978   (1896). 

loica.  —  State  v.  Tennebom,  92 
Iowa  551,  61  N.  W.  193  (1894). 

Michigan.  —  Browne  v.  Moore,  32 
Mich.  254  (1875)    (horses). 

New  Hampshire. — Whipple  v.  Wal- 
pole,  10  N.  H.  130   (1839). 

New  York.  —  Avery  v.  New  York 
Cent.,  etc.,  R.  Co.,  2  N.  Y.  Suppl.  101 
(1888)  (rental  value);  Woodruff  v. 
Imperial  F.  Ins.  Co.,  83  N.  Y.  133 
(1880)    (house). 

Technical  inferences.  —  As  abund- 
antly appears  hereafter,  (§§  2171a  et 
seq.)  the  skilled  witness,  though  testi- 
fying as  an  expert,  has  a  wide  range 
of  reasoning  as  to  market  value  over 
which  to  exercise  the  special  knowl- 
edge at  his  command.  In  general, 
however,  this  skill  and  experience  are 
utilized  rather  in  determining  the 
quality  (§  2076)  and  otherwise  class- 
ifying the  property  in  question  than 
employed  in  establishing  the  market 
value,  or  price-quotation  itself. 
Granted  the  correctness  of  the  grad- 
ing, the  market  value  usually  follows 
as  a  matter  of  course.  Missouri,  etc., 
R.  Co.  V.  Truskett,  186  U.  S.  480,  22 
S.  Ct.  934,  46  L.  ed.  1259  (1902) 
(grading  cattle). 

8.  Thatcher  v.  Kaucher,  2  Colo.  69S 
(1875);  Cleveland,  etc.,  R.  Co.  v. 
Patton,  203  111.  376,  67  N.  E.  804 
(1903)     (horses);   Missouri,  etc.,   R. 


Co.  v.  Cocreham,  10  Tex.  Civ.  App. 
166,  30  S.  W.  1118    (1895)    (mules). 

9.  Colorado.  —  Estes  v.  Denver  & 
R.  6.  R.  Co.,  113  Pac.  1005  (1911) 
(cattle). 

Georgia.  —  Central  R.,  etc.,  Co.  v. 
Skellie,  86  Ga.  686,  12  S.  E.  1017 
(1891). 

Illinois.  —  Nash  v.  Classon,  163  111. 
409,  45  N.  E.  276  (1896)  (Chicago 
market  of  day  before)  ;  Cook  County 
V.  Harms,  10  111.  App.  24    (1881). 

Iowa.  —  Hudson  v.  Northern  Pac. 
R.  Co.,  92  Iowa  231,  60  N.  W.  608,  54 
Am.  St.  Rep.  550  (1894). 

Massachusetts. — Whitney  v.  Thach- 
er,  117  Mass.  523   (1875). 

MicMgan.  —  Aulls  v.  Young,  98 
Mich.  231,  234,  57  N.  W.  119  (1893)  ; 
Peter  v.  Thickstun,' 51  Mich.  589,  17 
N.  W.  68  (1883)  ;  Cleveland,  etc.,  R. 
Co.  V.  Perkins,  17  Mich.  296  (1868) 
(newspapers)  ;  Sisson  v.  R.  Co.,  14 
Mich.  96  (1866). 

New  York.  —  Rodee  v.  Detroit  F. 
&  M.  Ins.  Co.,  74  Hun  (N.  Y.)  146, 
26  N.  Y.  Suppl.  242  ( 1893 )  ;  Whelan 
v.  Lynch,  60  N.  Y.  469,  19  Am.  Rep. 
202  (1875). 

North  Carolina. — Fairley  v.  Smith, 
87  N.  C.  367,  42  Am.  Rep.  522  ( 1882) . 

Texas.  —  Houston,  etc.,  R.  Co.  r. 
Williams,  (Civ.  App.  1895)  31  S.  W. 
556;  Ft.  Worth,  etc.,  R.  Co.  r.  Dag- 
gett, (Civ.  App.  1894)  27  S.  W.  186 
(newspapers)  ;  Texas,  etc.,  R.  Co.  v. 
Donavan,  86  Tex.  378,  25  S.  W.  10 
(1894)  ;  Gulf,  etc.,  R.  Co.  r.  Patter- 
son, 5  Tex.  Civ.  App.  523,  24  S.  W. 
349  (1892). 

Another  market.  —  Trade  informa- 
tion secured  in  a  particular  market 
through  the  ordinary  channels  of 
newspaper  reports  and  the  like  which 
are  open  to  competent  business  men  in 
the  particular  branch  of  commercial 
enterprise,  does  not  necessarily  qual- 
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lists/"  trade  circulars/*  sales  of  similar  property  *^  and  the  like.** 
In  short,  a  witness  may  testify  to  the  value  of  property  if  his 
knowledge  of  it  has  been  derived  through  the  general  avenues  of 
information  to  which  the  ordinary  business  man  resorts,  to  inform 
himself  as  to  values  for  the  proper  conduct  of  his  affairs.  Where 
the  market  report,  trade  circular  or  the  like  has  been  credited  by 
the  person  against  whom  it  is  offered,  an  additional  administrative 
reason  for  receiving  it  is  furnished.** 

As  an  administraiive  matter,  the  court  may  properly  require  to 
be  satisfied,  before  admitting  the  stock  report  or  similar  publica- 
tions, that  the  methods  of  itheir  compilation  are  such  as  to  entitle 
them  to  credit.*'^     In  any  case,  it  must  be  affirmatively  shown  that 


ify  a  witness  to  state  the  market 
value  of  a  commodity  in  another  mar- 
ket, unless  the  latter  controls,  is  af- 
fected by  or  is  otherwise  definitely  re- 
lated to  that  with  which  he  is  ac- 
quainted. Thus,  a  witness  cannot  tes- 
tify in  North  Carolina  to  market 
values  at  Boston  when  his  knowledge 
is  exclusively  derived  from  market  re- 
ports in  a  North  Carolina  newspaper. 
Fairley  v.  Smith,  87  N.  C.  367,  42 
Am.  Rep.  522  (1882). 

Single  sale.  —  A  market  quotation 
is  none  the  less  competent  that  it  is 
the  record  of  a  single  sale  if  made  in 
a  market  regularly  attended  by  buy- 
ers and  sellers  of  the  article  in  ques- 
tion. Whitney  v.  Thaeher,  117  Mass. 
523    (1875). 

10.  Willard  v.  Mellor,  19  Colo.  534 
(1894)  (daily  price-circulars  ex- 
cluded) ;  Harris  v.  Columbian  Iron- 
Works,  etc.,  Co.,  76  Md.  354,  25  Atl. 
417,  17  L.  R.  A.  851  (1892)  ;  Harri- 
son V.  Glover,  72  N.  Y.  454  (1878) 
(price  lists  admissible)  ;  Cliquot  17.  U. 
S.,  3  Wall.  (U.  S.)  114,  18  L.  ed.  116 
(1865). 

11.  Tyson  v.  Chestnut,  118  Ala. 
387,  24  So.  73  (1898)  (postal  cards 
excluded)  ;  Smith  v.  North  Carolina 
R.  Co.,  68  N.  C.  107   (1873). 

12.  §§  21750  et  seq.;  St.  Louis 
Southwestern  Ry.  Co.  v.  Arkansas  & 
T.  Grain  Co.,  (Tex.  Civ.  App.  1906) 
95  S.  W.  656. 


13.  Georgia.  —  Central  R.,  etc.,  Co. 
V.  Skellie,  86  Ga.  686,  12  S.  E.  1017 
(1890). 

Maine.  —  Washington  Ice  Co.  v. 
Webster,  68  Me.  463  (1878)  (prices 
current). 

Maryland.  —  Munshower  v.  State, 
55  Md.  24  (1880)    (prices  current). 

Massachusetts. — Whitney  f.  Thaeh- 
er, 117  Mass.  523  (1875)  (prices  cur- 
rent). 

Minnesota.  —  Hoxsie  v.  Empire 
Lumber  Co.,  41  Minn.  548,  42  N.  W. 
476  (1889). 

North  Carolina.  —  Smith  v.  North 
Carolina  R.  Co.,  68  N.  C.  107  (1873) 
(correspondence,  prices  current,  tele- 
grams). 

United  States.  —  Missouri,  etc.,  R. 
Co.  V.  Truskett,  186  U.  S.  480,  22  S. 
Ct.  934,  46  L.  ed.  1259  (1902)  (grad- 
ing cattle). 

14.  Western  Wool  Commission  Co. 
V.  Hart,  (Tex.  Sup.  1892)  20  S.  W. 
131. 

15.  Whelan  v.  Lynch,  60  N.  Y.  474 
(1875);  Fairley  v.  Smith,  87  N.  C. 
367  (1882). 

"  The  court  was  also  in  error,  I 
think,  in  admitting  the  shipping  and 
price-current  list  as  evidence  of  the 
value  of  the  wool  without  some  proof 
showing  how  or  in  what  manner  it 
was  made  up,  where  the  information 
it  contained  was  obtained,  or  whether 
the   quotations  of  prices  made   were 
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the  market  quotation  represents  actual  or  proposed  sales.^*  It 
must  issue  from  an  authoritative  source,-^''  one  resorted  to  ^*  and 
respected  by^^  men  in  that  particular  line  of  business  activity. 
It  must  be  further  shown  that  it  was  made  in  good  faith  and 
in  the  ordinary  course  of  regular  business.^" 

Relevancy  of  regvlarity.  —  The  relevancy,  to  the  fact  of  value, 


derived  from  actual  sales  or  other- 
wise. It  is  not  plain  how  a  news- 
paper containing  the  price  current  of 
merchandise,  of  itself  and  aside  from 
any  explanation  as  to  the  authority 
from  which  it  was  obtained,  can  be 
made  legitimate  evidence  of  the  facts 
stated.  The  accuracy  and  correctness 
of  such  publications  depends  entirely 
upon  the  sources  from  which  the  in- 
formation is  derived."  Whelan  v. 
Lynch,  60  N.  Y.  474  (1875),  per 
Miller,  J. 

IG.  Cook  County  v.  Harms,  10  111. 
App.  24  (1881)  ;  Golson  v.  Ebert,  52 
Mo.  260,  270  (1873)  (price  current, 
unverified,  excluded)  ;  Whelan  v. 
Lynch,  60  N.  Y.  469,  19  Am.  Eep.  202 
(1875). 

"  Evidence  of  the  state  of  the  mar- 
kets as  derived  from  the  market  re- 
ports in  the  newspapers  should  not 
have  been  excluded.  .  .  .  The  prin- 
ciple which  supports  these  cases  will 
allow  the  market  reports  of  such 
newspapers  as  the  commercial  world 
relied  upon  to  be  given  in  evidence." 
Sisson  V.  R.  Co.,  14  Mich.  496  (1866), 
per  Cooley,  J. 

17.  A  witness  cannot  testify  as  to  the 
value  of  an  article,  based  on  informa- 
tion derived  from  an  unidentified  and 
undescribed  catalogue.  Galveston,  H. 
&  S.  A.  Ey.  Co.  V.  Hillman,  (Tex.  Civ. 
App.  1909)  118  S.  W.  158. 

Interest.  —  That  the  source  of  in- 
formation is  not  authoritative,  but 
interested,  however  the  fact  may 
effect  probative  force,  is  not  fatal  to 
admissibility.  Morris  V.  Columbian 
Iron  Works,  etc.,  Co.,  76  Md.  354,  25 
Atl.  417,  17  L.  R.  A.  851   (1892). 

18.  "As  a  matter  of  fact,  such  reports, 


which  are  based  upon  a  general  sur- 
vey of  the  whole  market  and  are  con- 
stantly received  and  acted  upon  by 
dealers,  are  far  more  satisfactory  and 
reliable  than  individual  entries  or  in- 
dividual sales  or  inquiries."  Sisson 
v.  R.  Co.,  14  Mich.  496  (1866),  per 
Cooley,  J. 

"  The  evidence  received  in  the  pres- 
ent case  has  none  of  those  essential 
safeguards  to  ensure  the  accuracy  of 
the  published  information  as  to  the 
state  of  a  distant  market,  to  warrant 
its  unqualified  submission  to  the  jury. 
It  does  not  appear  that  business  men 
acted  upon  this  information,  as  truth- 
ful and  correct,  in  their  dealings  with 
each  other;  nor  from  what  source 
the  information  itself  comes."  Fair- 
ley  V.  Smith,  87  N.  C.  367,  371 
(1882),  per  Smith,  J. 

19.  "  Mere  quotations  from  the  news- 
papers, or  information  obtained  from 
those  who  have  not  the  means  of 
procuring  it,  would  be  entitled  to  but 
little  if  any  weight.  The  credit  to  be 
given  to  such  testimony  must  be  gov- 
erned by  extrinsic  evidence  and  can- 
not be  determined  by  the  newspaper 
itself  without  some  proof  of  knowl- 
edge of  the  mode  in  which  the  list 
was  made  out."  Whelan  v.  Lynch,  60 
N.  Y.  474   (1875),  per  Miller,  J. 

20.  Cliquot  V.  U.  S.,  3  Wall.  (U. 
S.)   114,  18  L.  ed.  116  (1865). 

"  It  was  thus  improper  to  admit 
the  evidence  without  any  proof,  out- 
side the  paper,  of  its  trustworthiness 
and  recognition  as  such  by  business 
men  dealing  in  cotton."  Fairley  v. 
Smith,  87  N.  C.  367,  371  (1882),  p&r 
Smith,  J. 
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of  market  reports  and  other  trade  publications  is  part  of  the 
modern  law  of  evidence.  That  law,  rationally  adapting  itself  to 
changes  in  the  business  world,  is  sensitive  to  variations  in  the 
proper  classification  of  evidence  into  primary  and  secondary,  besc 
and  substitutionary.  The  time  undoubtedly  was  when  the  pri- 
mary evidence  as  to  the  fact  of  market  value  would  have  been  the 
personal  testimony  of  a  witness  who  had  been  to  the  market  town 
and  learned  the  fact.  Under  these  conditions,  hearsay  might  well 
have  been  rejected  as  secondary  evidence.  Methods  of  transacting 
business  have  radically  changed.  At  the  present  day,  the  primary, 
most  satisfactory,  evidence  of  market  value  is  the  trade  report,  in 
its  various  forms.  A  crowd  of  experienced  reporters,  specially 
trained  for  the  work,  seeking  diligently  to  become  acquainted  with 
actual  sales,  receiving  information  by  telegraph  or  telephone  from 
other  relevant  points,  regularly  place  the  information  which  they 
have  acquired  at  the  disposal  of  a  responsible  newspaper  or  board 
of  trained  experts.  The  work  is  done  as  a  matter  of  routine; 
there  is  no  desire  to  misrepresent.  Important  interests  are  at  all 
times  dependent  upon  accuracy;  the  danger  of  error  is  largely 
eliminated  by  mutual  correction  and  its  detection  rapid  and  of 
serious  consequence.  As  the  supreme  court  of  Michigan  say  ^^ 
"  Courts  would  justly  be  the  subject  of  ridicule  if  they  should  de- 
liberately shut  their  eyes  to  the  sources  of  information  which  the 
rest  of  the  world  relies  upon,  and  demand  evidence  of  a  less  certain 
and  satisfactory  character."  Relying  upon  the  proposition  that 
whatever  fact  is  rationally  probative  and  forensically  essential  to 
the  case  of  the  proponent  should  be  received  in  evidence,  the  re- 
ception of  market  reports,  etc.,  as  proof  of  market  value  is  there- 
fore not  so  much  an  exception  to  the  procedural  Rule  against 
Hearsay  as  announces  a  particular  application  of  an  administra- 
tive principle  inimical  to  the  technical  doctrine  itself. 

The  use  of  statements  and  market  reports  seems  a  fair  instance 
of  the  modem  growth  of  a  rational  tendency  to  employ  relevancy 
as  a  sole  test  of  what  is  permissible  in  reaching  truth  by  the  use 
of  evidence.  Not  an  exception  to  hearsay  rule,  but  a  different 
principle,  subversive  of  the  reasoning  upon  which  that  conspicuous 
anomaly  is  based,  is  here  presented.  Under  the  conditions  of 
modern  business  it  is  perceived  that  market  reports,  trade  cir- 
culars and  the  like  or  even  verbal  statements  regarding  them  made 

21.  Sisson  V.  E.  Co.,  14  Mich.  496  (1866),  per  Cooley,  J. 
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by  competent  persons,  are  relevant.  No  well  informed  person 
would  hesitate  to  act  upon  them.  They  are  not  secondary  evi- 
dence. Indeed,  as  compared  with  the  personal  knowledge  of  any 
given  individual,  these  declarations  are  far  superior  in  proving 
power.  Their  relevancy  seems  to  consist  in  the  fact  that  they  are 
made  by  persons  with  adequate  knowledge,  with  no  motive  to  mis- 
represent and  in  the  course  of  regular  personal  or  official  business 
where  everything  is  to  be  gained  by  accuracy  and  much  lost 
through  its  absence.  In  short,  here  is  an  instance  of  the  Rele- 
vancy of  Regularity,^^  elsewhere  more  fully  considered. 

§  2099d.  (Market  Value;  Hearsay);  Individual Still,  even 

in  this  connection,  the  hearsay  rule  is  far  from  being  without  in- 
fluence. The  unsworn  statement  of  an  identified  individual  in  its 
assertive  capacity,  i.  e.,  as  evidence  of  the  facts  announced,  is  still 
rejected.^  Only  to  hearsay  in  its  blended  or  composite  ^  form  has 
administrative  indulgence  been  accorded.*  Wo  particular  credit 
is  placed  in  any  single  voice  of  the  blended  whole.''  To  do  so 
would  be  illegal  under  the  hearsay  rule.^  Probably  it  would  be 
excluded,  under  a  much  wider   principle,    as  irrelevant.     That 

22.  |§  3051  et  seq.  it  as  the  precise  thing,  but  as  what 

§   2099d-l.  Long   v.   Douthitt,    142  is    in    the    ordinary    transactions    of 

Ky.  427,  134  S.  W.  453  (1911)  ;  Cobb  mankind  received  as  proper  informa- 

V.  Whitsett,  51  Mo.  App.  146  (1892)  ;  tion;  and  I  suppose  there  is  hardly  a 

Hess  I.  Missouri  Pac.  R.  Co.,  40  Mo.  gentleman  living  who  would  not  act 

App.   202     (1890);    Hoskins   v.   Mis-  on  this  paper."    De  Berenger's  Trial, 

souri  Pac.  R.   Co.,   19  Mo.  App.  315  Gurney's  Rep.  188   (1814),  per  Ellen- 

(1885)  ;  Kent  v.  Miltenberger,  15  Mo.  borough,  L.  C.  J. 

App.  480    (1884)    (editor  of  a  news-  5.  Arkansas.  —  Little  Rock  &  F.  S. 

paper)  ;  Flynn  v.  Wokl,  10  Mo.  App.  R.  Co.  v.  Alister,  62  Ark.  1,  34  S.  W. 

582  (1881).  82  (1896). 

2.  |§  2738  et  s  Indiana.   —   Walker    v.    Stilson,    1 

3.  Harrison  v.  Glover,  72  N.  Y.  451  Ind.  Terr.  688,  43  S.  W.  959  (1898). 
(1878);  Ferris  !'.  Sutcliff,  1  Alb.  L.  Maryland.  —  Green  v.  Caulk,  16 
J.     (N.    Y.)     238     (1870);    Lush    v.  Md.  572  (1860). 

Druse,  4  Wend.   (N.  Y.)  313   (1830)  ;  Massachusetts.  —  Lewis  r.  Ins.  Co., 

Cliquot  V.  V.  S.,  3  Wall.  (U.  S.)   114,  10  Gray  511   (1858). 

18  L.  ed.  116   (1865).  Michigan.    —   Kost   v.   Bender,   25 

4.  "It   [a  list  of  sales  and  prices  Mich.  519   (1872). 

collected    from    the    stock    exchange]  Virr/inia.  —  Wadley  r.  Com.,  98  Va. 

is  all  hearsay;  but  it  is  the  only  evi-  803,  35  S.  E.  452  (1900). 

dence  we   can    have;    it   is   the   only  United  States.  —  Alfonso  v.  V.  S., 

evidence  we  have  of  the  price  of  sales  2  Story  426  (1843). 

of  any  description.     I  do  not  receive 
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which  is  credited,  accorded  probative  force,  is  the  fact  of  these 
offers,  acceptances,  sales  and  the  like.  One  who  learns  them  has 
the  materials  from  which  market  value  is  constructed.  Such  state- 
ments effect  the  result  which  they  declare  to  exist.  By  asserting 
what  a  thing  is  worth,  they  make  it  worth  that  amount.  As  con- 
stituting the  fact  of  value,  such  statements  are  received  ®  in  their 
independently  relevant^  capacity.^  The  effect,  result  or,  as  it 
were,  distillation,  of  such  raw  materials  of  market  value  is  admis- 
sible as  secondary  evidence,  under  the  ordinary  conditions  of 
necessity  and  relevancy.®  The  fact  of  market  price,  thus  inde- 
pendently relevant,  may,  as  has  been  seen  in  the  foregoing  authori- 
ties, be  shown  by  statements  in  oral,  printed,  or  written  form.^° 


G.  Colorado.  —  Thatcher  v.  Kaut- 
cher,  2  Colo.  700,  702  (1875)  (in- 
quiries on  the  market). 

Georgia.  —  Armour  v.  Eoss,  110 
Ga.  403,  35  S.  E.  787  (1900)  (price 
from  dealers)  ;  Central  K..  Oo.  v. 
Skellie,  86  Ga.  693,  12  S.  E.  1017 
(1890)    (daily  New  York  quotations). 

Iowa.  —  Hudson  v.  R.  Co.,  92  la. 
231,  60  N.  W.  608  (1894)  (reading 
market  reports). 

Michigan.  —  Sirrine  v.  Briggs,  31 
Mich.  446  (1875)  (clerk  who  knew 
price-lists)  ;  Comstock  v.  Smith,  20 
Mich.  342  (1870)  (newspaper  reports 
as  to  cattle  in  New  York  market)  ; 
Cleveland  &  T.  R.  Co.  v.  Perkins,  17 
Mich.  296,  301  (1868)  (newspaper 
reports)  ;  Sisson  v.  Cleveland  &  T.  R. 
Co.,  14  Mich.  490  (1866)  (newspaper 
market  reports,  telegraphic  reports). 

Minnesota.  —  Hoxsie  v.  Lumber 
Co.,  41  Minn.  548,  43  N.  W.  476 
(1889)  (commercial  reports  in  course 
of  business). 

Neio  York.  —  Harrison  v.  Glover, 
72  N.  Y.  454  (1878)  (price-lists,  let- 
ters from  dealers)  ;  Lush  v.  Druse, 
4  Wend.  317  (1830)  (inquiries  at 
dealer's  office). 

North  Carolina. —  Fairley  v.  Smith, 
87  N.  C.  367    (1882)    (newspapers). 

Texas.  —  Texas  & ,  P.  R.  Go.  v. 
Donovan,  86  Tex.  378,  25  S.  W.  10 
(1894)    (daily  New  York  reports). 


Vermont.  —  Railroad  Co.  v.  Bixby, 
57   Vt.  564    (1885);    (oral  inquiry). 

United  States.  —  Cliquot's  Cham- 
pagne, 3  Wall.  141  (1865)  ("price 
current " ) . 

7.  §§  2574  et  seq. 

8.  "  It  is  not  necessary,  in  order  to 
qualify  one  to  give  an  opinion  as  to 
values,  that  his  information  should 
be  of  such  a  direct  character  as  would 
make  it  competent  in  itself  as  pri- 
mary evidence.  It  is  the  experience 
which  he  acquires  in  the  ordinary 
conduct  of  affairs,  and  from  means  of 
information  such  as  are  usually  re- 
lied on  by  men  engaged  in  business 
for  the  conduct  of  that  business,  that 
qualifies  him  to  testify."  Whitney 
V.  Thacher,  117  Mass.  53  (1875),  per 
Wells,  J. 

9.  Administrative  exclusions.  — 
Should  the  source  of  information  be 
a  distant  country  paper,  it  may  be 
rejected  as  not  rationally  probative. 
Fairley  v.  Smith,  87  N.  C.  367 
(1882). 

Insufficiency  of  proof  to  overcome 
the  inertia  of  the  court  may  warrant 
the  rejection  of  the  evidence,  as  an 
administrative  matter.  Norfolk  &  W. 
R.  Co.  V.  Reeves,  97  Va.  284,  33  S.  E. 
606   (1899). 

10.  "The  plaintiiT  in  testifying 
said  that  he  only  knew  the  value  in 
New  York  by  accounts   of  sales   re- 
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Printed  hearsay.  —  Printed  hearsay  is  no  more  admissible  in 
this  connection  than  it  would  be  in  any  other.-' ^  Should  a  market 
report  in  a  newspaper  be  .the  work  of  an  identified  firm  of  stock- 
brokers, the  quotations  will  be  rejected  as  individual  hearsay.'^ 

§  2099e.  (Market  Value);  Qualifications.  —  The  indispensable 
and  sufficient  qualification  of  a  witness  who  undertakes  to  testify 
as  to  the  fact  of  market  value  is  that  he  should  know  what  it  is.' 
Proof  on  this  point  must  be  affirmatively  ^  made  to  the  satisfaction 
of  the  court  unless  the  circumstances  disclosed  in  the  case  may 
warrant  the  presiding  judge  in  assuming  provisionally,  as  an  ad- 
ministrative matter,  that  such  qualifications  exist.^  A  claim  to 
knowledge  may  reasonably  be  regarded  as  prima  fade  sufficient. 
On  the  other  hand,  an  absolute  disclaimer  of  all  knowledge  on  the 
subject  is  a  disqualification.*  Personal  acquaintance  with  the 
price  actually  paid  on  a  given  occasion  is  not  a  sufficient  qualifica- 
tion on  the  basis  of  which  to  testify  as  to  market  value.®  Nor  is 
knowledge  of  that  value  in  one  market  necessarily  adequate  to 
qualify  a  witness  to  state  it  in  another.* 

§  2099f.  (Market  Value);  Skilled  Witnesses.  —  A  skilled  wit- 
ness acquainted  with  a  particular  market  may  give  his  conclusion 

ceived  from  his  factors  informing  him  Co.  of  Texas  v.  Moss,  (Tex.  Civ.  App. 

of  sums  placed  to  his  credit,  being  the  1911)   135  S.  W.  626   (cattle), 

proceeds  of  sales,  by  telegrams,   cir-  2.  Russell  v.  Hayden,  40  Minn.  88, 

culars,  and  correspondence.  .  .  .   The  41  N.  W.  456   (1889)  ;  Missouri,  etc., 

result  of  all  the  sales  of  a  day,  or  of  E.  Co.  v.  Truskett,  186  U.  S.  480,  22 

a  period  shortly  before  or  after,  em-  S.  Ct.  943,  46  L.  ed.  1259   (1902). 

bodied  in  a  reputation  among  dealers  3.  Cleveland,  etc.,  E.  Co.  v.  Patton, 

in    the   article,    is   the  best   evidence  203    111.    376,    67    N.    E.   804    (1903) 

which  the  nature  of  the  case  admits.  (owner  of  horses)  ;  McLennan  v.  Min- 

The  reputation  thus  formed  and  cir-  neapolis,  etc.,  Elevator  Co.,  57  Minn, 

culated     by     telegrams,     commercial  317,  59  N.  W.  628    (1894)    (wheat); 

circulars,   and  the  prices   current   in  Berg  p.  Spink,  24  Minn.  138   (1877). 

newspapers,    is    such    evidence    as    is  4.  Chicago,  etc.,  E.  Co.  v.  Douglass, 

acted    on   without    hesitation   by   all  (Tex.  Civ.  App.  1903)   76  S.  W.  449; 

dealers  in  their  most  important  trans-  Seattle,   etc.,   R.    Co.    r.    Gilchrist,    4 

actions."     Smith  v.  E.  Co.,  68  N.  C.  Wash.  509,  30  Pae.  738   (1892). 

115  (1873),  per  Rodman,  J.  5.  Houston,    etc.,   E.    Co.    r.   Char- 

11.  §§  2754  et  seq.  waine,  30  Tex.  Civ.  App.  033,  71   S. 

12.  National    Bank    of    C.    v.    New  W.  401    (1902). 

Bedfoi-d,  175  Mass.  57,  56  N.  E.  283  6.  Greeley  v.  Stilson,  27  Mich.  153 

(1900).  (1873). 

§   2099e-l.  Missouri,  K.  &.  T.  Ry. 
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from  observation  •'  or  his  judgment  as  an  expert  as  to  what  is  the 
fair  value  of  a  given  commodity  in  that  market.  It  is  probably  in 
this  sense  that  market  value  has  been  said  to  be  a  matter  of  opin- 
ion.^ The  probative  force  of  the  reasoning  will  be  determined, 
in  large  measure,  by  the  intimacy  of  the  acquaintance  with  the 
market  in  question  which  the  witness  shows.^ 

§  2099g.  (Market  Value);  The  proper  Market The  market 

in  which  value  is  to  be  proved  is,  as  a  rule,  easily  determined.  If 
property  possesses  a  market  value  at  the  place  involved  in  the  in- 
quiry, evidence  is  properly  directed  to  establishing  it  at  that 
point.'^  Should  the  question  arise  as  to  the  value  of  personal  prop- 
erty converted  or  injured  the  damages  are  assessed  in  relation  to 
the  market  value  as  it  existed  at  the  time  and  place  of  such  con- 
version or  injury.  In  a  case  of  contract  for  the  delivery  of  goods 
at  a  particular  market,  damages  are  to  be  estimated  in  accordance 
with  the  market  value  of  the  property  as  it  was  at  the  time  and 
place  of  delivery.  Should  it  be  affirmatively  shown  ^  that  the 
land  or  chattels  have  no  market  value  in  the  place  where  it  is  to  be 
computed  under  the  rules  of  substantive  law,  proof  is  to  be  made 
of  the  market  value  as  it  exists  in  the  nearest  ^  or  if  a  market  other 

§  2099f-l.  Hoskina  v.  Missouri  Pae.  2  Tex.  Civ.  App.  346,  21   S.  W.  291 

E.  Co.,  19  Mo.  App.  315   (1885).  (1893). 

2.  Brockman  Commission  Co.  v.  2.  Jones  v.  St.  Louis,  etc.,  R.  Co., 
Aaron,  (Mo.  App.  1910)  130  S.  W.  53  Ark.  27,  13  S.  W.  416,  22  Am.  St. 
116.  Rep.  175  (1890). 

3.  Suttle  V.  Falls,  98  N.  C.  393,  4  3.  This  is  usually  demanded  by  the 
S.  E.  541,  2  Am.  St.  Rep.  338  (1887).  presiding  judge. 

§    2099g-l.  Alabama.   —   Alabama  Colorado.  —  Sellar  v.   Clelland,   2 

Iron  Works  v.  Hurley,  86  Ala.  217,  5  Colo.  532   (1875). 

So.  418  (1889).  Kansas.  —  Le  Roy,  etc.,  R.  Co.  v. 

Florida.  —  Jacksonville,  etc.,  R.  Co.  Butts,    40    Kan.    159,    19    Pac.    625 

V.  Peninsular  Land,  etc.,  Co.,  27  Fla.  (1888)  ;   Am  v.   Matthews,   39   Kan. 

1,  157,  9  So.  661,  17  L.  R.  A.  33,  65  272,   18   Pac.  65    (1888)  ;    Hanson  v. 

(1891).  Lawson,  19  Kan.  201   (1877). 

Maryland.  —  Capron  v.  Adams,  28  Minnesota.   —  Porter  v.  Chandler, 

Md.  529   (1868).  27  Minn.  301,  7  N.  W.  142,  38  Am. 

Hew  York.  —  Hoffman  v.  .^tna  F.  Rep.  293    (1880). 

Ins.  Co.,  1  Rob.  501    (1863).  Tennessee.  —  McDonald  v.  Unaka 

Texas.   —   Stiff   v.   Fisher,   2   Tex.  Timber  Co.,  88  Tenn.  38,  12  S.  W.  420 

Civ.  App.  346,  21  S.  W.  291  (1893).  (1889). 

The   rule   is   applied   with   especial  Texas.  —  St.  Louis,  etc.,  R.  Co.  v. 

strictness  where  the  value  in  the  home  Pickens,  3  Tex.  App.  Civ.  Cas.  §  398 

market  Is  the  same.     Stiff  v.  Fisher,  (1888). 
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than  the  nearest  is  the  controlling  one,*  in  the  latter.  It  being  as- 
certained what  is  the  market  value  in  this  nearest  or  most  eon- 
trolling  market  a  mathematical  calculation,  involving  mainly  the 
cost  of  transportation,  establishes  the  closest  available  approxima- 
tion to  the  actual  market  value  at  the  place  where  its  existence 
and  amount  is  rendered  important  by  the  evidence  in  the  case. 
Only  where  the  direct  evidence  of  market  value  at  the  place  in- 
volved in  the  issue  is  full  and  explicit,^  is  circumstantial  evidence 
of  the  value  in  other  markets  absolutely  rejected.  ITor  is  the  wit- 
ness, under  different  circumstances,  entirely  confined  to  any  other 
single  market,  though,  this  be  the  nearest  or  most  controlling.  He 
may  be  permitted  by  the  court,  in  the  exercise  of  a  sound  discre- 
tion, i.  e.,  as  an  administrative  matter,®  to  establish  the  market 
value  of  the  property  in  any  market  from  the  conditions  of  which 
a  logical  inference  can  be  drawn  as  to  what  this  value  would  be  at 
the  point  involved  in  the  inquiry.'^     In  any  case,  the  market,  to 


"  The  fact  that  the  witness  knew 
the  value  of  stalks  in  his  neighbor- 
hood, from  six  to  nine  miles  from 
plaintiff's  place,  did  not  qualify  him 
to  testify  to  the  value  of  stalks  in 
plaintiff's  neighborhood."  Earidan  v. 
E.  Co.,  69  la.  531,  29  N.  W.  599 
(1886). 

Misleading  markets.  —  The  nearest 
market  will  be  used  only  where  it  is 
fairly  illustrative  of  the  market  value 
of  the  property  at  the  place  involved 
in  the  inquiry.  Should  the  conditions 
of  the  nearest  market  be  misleading, 
for  any  reason,  on  this  point,  resort 
will  be  had  to  market  value  as  estab- 
lished in  some  other  market.  Simp- 
son V.  Cincinnati,  etc.,  E.  Co.,  81  Ga. 
495,  8  S.  E.  524  (1888);  Fessler  v. 
Love,  48  Pa.  St.  407   (1864). 

4.  Illinois.  —  Hogan  v.  Donohue, 
49  111.  App.  432  (1893). 

Michigan.  —  Aulls  v.  Young,  98 
Mich.  231,  57  N.  W.  119  (1893). 

New  Hampshire.  —  French  v. 
Piper,  43  N.  H.  439  (1862). 

New  York.  —  Ferris  v.  Sutliff,  1 
Alb.  L.  J.  238  (1870). 

Tennessee.  —  Fort  v.  Saunders,  5 
Heisk.  487   (1871). 


5.  Wemple  v.  Stewart,  22  Barb.  (N. 
Y.)  154  (1856);  Gordon  v.  Bowers, 
16  Pa.  St.  226  (1851);  Siegbert  v. 
Stiles,  39  Wis.  533   (1876). 

6.  Comer  «>.  Way,  107  Ala.  300,  19 
So.  966,  54  Am.  St.  Eep.  93  (1894). 

Practical  considerations  relating  to 
the  ability  of  the  proponent  to  pro- 
duce more  satisfactory  evidence  on 
the  point  may  have  an  important 
bearing  in  this  connection.  Kansas 
Stock  Yard  Co.  v.  Conch,  12  Kan.  612 
(1874)  ;  McCarty  v.  Quimby,  12  Kan. 
494  (1874)  New  York,  etc..  Granite 
Pav.  Co.  V.  Howell,  7  N.  Y.  St.  494 
(1887) ;  Cohen  v.  Piatt,  69  N.  Y.  348, 
25  Am.  Eep.  203  (1877). 

7.  Alabama.  —  Corey  v.  Penny,  51 
So.  624  (1910);  Berry  v.  Nail,  54 
Ala.  446   (1875). 

Colorado.  —  Union  Pac,  etc.,  E. 
Co.  V.  Williams,  3  Colo.  App.  526,  34 
Pac.  731   (1893). 

Connecticut.  —  Abbott  v.  Wyse,  15 
Conn.  254  (1842). 

Iowa.  —  Acrea  v.  Brayton,  75  Iowa 
719,  38  N.  W.  171   (1888). 

Maryland.  —  Williamson  v.  Dillon, 
1  Harr.  &  G.  444  (1827). 

Massaehusetts.  —  Lyman  v.  Boston, 
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be  relevant  in  this  connection,  must  be  one  open  to  the  parties.^ 
It  is  to  be  observed  that  the  element  of  estimate  is  reduced,  as  a 
rule,  to  very  low  proportions  in  such  an  inquiry.  No  larger  in- 
fluence is,  in  general,  accorded  to  the  inference,  conclusion  or  judg- 
ment of  the  witness  in  this  connection  than  is  necessarily  involved 
in  the  statement  of  any  other  fact.* 

Effect  of  distance.  —  While  reasons  may  appear  for  rejecting 
the  nearest  market  as  a  test  of  market  value,  where  it  is  shown 
that  none  is  to  be  found  at  the  place  involved  in  the  inquiry,  it 
will  usually  be  felt  to  be  sound  administration  to  wander  no 
further  afield.  Other  things  equal,  relevancy  may  be  said  to  de- 
crease directly  with  the  distance.  Thus,  while  the  price  of  lum- 
ber in  an  adjoining  town  may  be  highly  probative  as  bearing  upon 
market  value,^"  the  price  in  a  distant  state  may  be  rather  mis- 
leading that  helpful.^^  The  matter  is  largely  one  of  administra- 
tion. Should  the  evidence  tendered  be  such  that  the  jury  could 
probably  receive  but  little  rational  assistance  from  it  or  more  con- 
clusive proof  be  available,  the  testimony  will  be  rejected.^^ 

Rehuttal.  —  It  is  competent  for  -the  opponent  against  whom 
proof  of  a  given  market  value  has  been  offered  to  seek  to  minimize 
its  probative  force  by  showing  any  way  in  which  the  amount  of 
it  has  been  enhanced.-** 

164  Mass.  99,  41  N.  E.  128   (1895)  ;  Wisconsin.  —  Gregory     v.     Rosen- 

Amory    v.    Melrose,    162    Mass.    556,  krans,   78   Wis.    451,   47    N.   W.   832 

39    N.     E.    276     (1895)      (city    and  (1891)  ;  Lathers  «.  Wyman,  76  Wis. 

suburban  property).  616,  45  N.  W.  669  (1890). 

Michigan.  —  Savercool  v.  Farwell,  8.  Moye    v.    Pope,    64    N.    C.    543 

17  Mich.  308  (1868).  (1870). 

Neio  York.  —  Rodee  v.  Detroit  F.  9.  §  1801. 

&  M.  Ins.  Co.,  74  Hun   (N.  Y.)    146,  10.  Davis  v.  Cotey,  70  Vt.  120,  39 

26  N.  Y.  Suppl.  242  (1893)  ;  Tierney  Atl.  628   (1897). 

V.  New  York  Cent.,  etc.,  R.  Co.,  67  11.  Franklin  v.  Krum,  171  111.  378, 

Barb.   538    (1877);   Rice  v.   Manley,  49  N.  E.  513  (1898). 

66  N.  Y.  82,  23  Am.  Rep.  30  (1876)  ;  12.  Stevens  v.  Ellsworth,   95  Iowa 

Deifendorff    v.     Gage,     7    Barb.     18  231,  63  N.  W.  683  (1895)    (attorney's 

(1849).  services);    Kent   Co.   v.   Ransom,   46 

North  Carolina.  —  Suttle  v.  Falls,  Mich.  417,  9  N.  W.  454  (1881)    (ser- 

98  N.  C.  393,  4  S.  E.  541,  2  Am.  St.  vices)  ;  Stone  v.  Covell,  29  Mich.  362 

Rep.  338  (1887)  ;  Fairley  v.  Smith,  87  (1874)    (farmer)  ;  Greeley  v.  Stilson, 

N.  C.  367   (1882).  27  Mich.  155  (1873). 

Oregon.  —  Bump    v.    Cooper.     20  13.  Hogan  v.  Donohue,  49  111.  App. 

Ore.  527,  26  Pac.  848  (1891).  432   (1893). 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Dun- 
man,  (App.  1890)  16  S.  W.  421. 
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Residence  in.  several  places.  —  It  fairly  follows  from  what  has 
been  said,  that,  as  a  matter  of  qualification  to  speak  regarding 
market  value  at  place  A,  knowledge  by  a  witness  of  market  value 
at  place  B  where  he  resides,  is  not  relevant  in  the  absence  of  sim- 
ilarity of  conditions  or  actual  identity  of  price.  The  effect  of 
distance,  alone,  as  a  modifying  condition,  may  be  said  to  have  been 
greatly  affected  by  improved  facilities  of  communication.  Inti- 
macy of  commercial  relations  may  cause  great  similarity  of  mar- 
ket price  over  considerable  areas.^*  However  this  may  be,  the 
rule  can  scarcely  be  laid  down  that  a  witness  as  to  value  can  testify 
merely  as  to  the  market  price  existing  only  in  the  vicinity  of  his 
residence.  One  who,  like  an  importer,^^  knows  the  market  value 
of  a  commodity  in  several  places  may  tes'tify  to  it  as  it  exists. 

§  2099h.    Reference  to  an  ideal  Market In  considering  the 

rulings  of  courts  with  relation  to  the  question  of  value,  one  con- 
sideration must  be  borne  constantly  in  mind.  Incessant  refer- 
ence is  being  made  to  "  fair  market  value  "  in  connections  where, 
as  is  understood  by  every  one,  there  is,  strictly  speaking,  no  mar- 
ket value  whatever.  To  parcels  or  tracts  of  land  are  to  be  as- 
signed their  just  market  value  by  the  jury,  under  the  instructions 
of  the  judge.  Unique  articles  of  personal  property,  rare  coins, 
engravings,  paintings  and  the  like,  are  to  be  fairly  appraised  by 
the  jurors  at  this  same  "  market  value."  In  legal  usage,  the 
phrase  is  unceasingly  employed.-^  What  is  meant  by  it  ?  Con- 
fessedly, there  is  no  actual  market  for  these  things. 

They  are  res  non- fungibles.  The  phrase,  therefore,  is  not  to 
be  taken  literally.     Apparently,  what  is  meant  by  it  is  this :     The 

14.  Central  R.  Co.  v.  Skellie,  86  "  Where  the  thing  whose  value  is 
Ga.  686,  12  S.  E.  1017  (1891)  (New  in  question  is  of  a  nature  to  possess 
York)  ;  Texas  &  P.  E.  Co.  v.  Donovan,  a  current  price  or  market  value,  such 
86  Tex.  378,  25  S.  W.  10  (1894)  current  price  or  market  value  is  in 
(Chicago).  law  the  true  value.    To  entitle  a  wit- 

15.  Alfonso  V.  V.  S.,  2  Story  426  nesa  to  testify  to  the  value  of  such  a 
(1843).  thing,  he  must  therefore  be  acquainted 

§   2099h-l.  Cooper   v.   Randall,    59  with  the  current  or  market  value  of 

111.  320  (1871);  Daly  v.  Kimball  Co.,  things   of  the  class  to   which  it  be- 

67  la.  135,  24  N.  W.  756  (1885)  ;  Rus-  longs.     This  is  a  general  rule,  in  the 

sell  !'.  Hayden,  40  Minn.  90,  41  N.  W.  application  of  which  much  must  be 

456  (1889);  Brackett  f.  Edgerton,  14  left   to    the   sound    discretion   of   the 

Minn.    174    (1869);    Elfelt  r.   Smith,  trial     judge."      Berg    v.     Spink,    24 

I  Minn.   126   (1854);   Beard  v.  Kirk,  Minn.  138   ( 1877 ),  per  Berry,  J. 

II  N.  H.  400  (1840). 
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court  is  leaving  to  the  jury  to  say  what  price  would  result,  under 
the  circumstances  of  the  case,  were  .the  conditions  of  an  ideal  mar- 
ket to  be  applied  to  the  property  in  question.  The  reference  is 
always  to  the  standard  established  of  an  entirely  fair,  fully  at- 
tended and  absolutely  open  place  of  sale.  Nothing  induces  a  sale 
but  the  adequacy  of  the  price  offered.  No  bid  is  made  for  less 
than  careful  consideration  of  every  value-carrying  element  would 
induce  one  to  offer  who  desired  to  take  no  possible  advantage  of 
the  seller.  By  the  rule  thus  established,  the  value  of  non-fungiblo 
things  is  proved.  The  separate  elements  and  criteria  of  value, 
considered  later  in  the  present  chapter,^  suggest  to  the  expert  and 
the  jury,  standing  in  place  of  the  ideal  purchaser,  the  facts  to 
which  the  conditions  of  the  standard  market  require  that  the  latter 
should  direct  his  attention. 

§  2099i.  Proof  by  Estimate.  —  Where  no  relevant  ^  market  value 
can  fairly  be  claimed  to  exist,  the  administrative  situation  is  ma- 
terially altered.^  Reliance  must,  in  most  cases,  be  placed  upon 
the  inference  or  estimate  of  witnesses  applying  the  standard  of 
money  to  the  subject-matter  in  hand.*     The  necessity  for  so  doing 

2.  §§  2175a  et  seq.  himself  mentally  applying  to  the  con- 

§     2099i-l.  Iowa.   —  Earidan     v.  stituent  phenomena  presented  to  his 

Central  Iowa  R.  Co.,  69  Iowa  527,  29  judgment,  the  standard  of  a  fair  and 

N.     W.     599     (1886)      (cornstalks)  ;  open  market,  i.  e.,  what  a  seller  who 

Daly  V.  Kimball  Co.,  67  Iowa  132,  24  was   willing,   but  not  forced,   to  sell 

N.  W.  756   (1885)    (piano).  would  be  satisfied  to  accept  from  a 

Kansas.  —  St.  Louis,  etc.,  R.  Co.  fair-minded     purchaser     desirous     of 

V.    Chapman,   38   Kan.    307,    16   Pae.  paying  all  that  the  thing  was  reason- 

695,  5  Am.  St.  Rep.  744  (1888).  ably  worth.     Filson  v.  Territory,   11 

New  Hampshire.  —  Beard  v.  Kirk,  Okla.  351,  67  Pac.  473   (1901). 

11  N.  H.  397  (1840).  3.  Alabama.  —  Burks  v.  Hubbard, 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Van-  69  Ala.  379  (1881). 

cil,  2  Tex.  Civ.  App.  427,  428,  21  S.  Georgia.  —  Central  R.,  etc.,  Co.  v. 

W.  303  (1893).  Skellie,   86   Ga.   686,    12    S.   E.   1017 

Wisconsin.  —  Erd  v.  Chicago,  etc.,  (1891). 

R.  Co.,  41  Wis.  65  (1876).  Illinois.   —  Ohio,   etc.,   R.    Co.   v. 

2.  Even    in   cases   where   there    is.  Long,  52  111.  App.  670,  674  (1893). 

properly  speaking,  no  market  value,  Maine.  —  Washington   Ice   Co.   t'. 

the  estimate  of  an  observer  is  apt  to  Webster,  68  Me.  449   (1878). 

be   influenced,   consciously   or   uncon-  Maryland.  —  Morris  v.  Columbian 

sciously,  by  what  would  be  the  prob-  Ironworks,  etc.,   Co.,  76  Md.  354,  25 

able  price  realized  could  a  market  be  Atl.  417,  17  L.  R.  A.  851   (1892). 

found  for  articles  of  that  particular  Massachusetts.  —  Pierce  v.  Boston, 

class.  164  Mass.  92,  41  N.  E.  227   (1895). 

In  other  words,  he  may  well  find 
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is  obvious.*  Value,  being  an  invisible,  conventionally  attributed 
quality,  cannot  be  placed  before  the  jury,  in  any  case  where  a  view 
or  personal  inspection  is  not  afforded,  except  by  means  of  an  es- 
timate.^ In  many  instances,  moreover,  the  paucity  of  language 
to  express  numerous  physical  appearances  to  which  reference  has 
already  been  made,®  makes  it  impossible  to  convey  an  adequate 
impression  except  by  means  of  an  inference.  The  estimate  of  any 
duly  qualified  witness  is,  therefore,  received  in  most  instances 
where  no  market  value  can  be  assumed  to  exist.  In  such  a  con- 
nection, where  the  inference  is  one  of  common  knowledge,  e.  g., 
the  value  of  familiar  household  furniture  or  of  domestic  services, 
the  inference  of  an  ordinary  observer  is  received,  a  marked  ad- 
ministrative indulgence  being  accorded  to  the  owner  when  testi- 
fying as  to  the  value  of  his  property.  Where  the  value  is  one  de- 
termined by  special  knowledge,^  for  example,  as  to  what  a  famous 
painting  by  an  old  master  is  fairly  worth,  resort  is  necessarily  had 
to  the  reasoning  of  a  skilled  witness,  testifying  either  directly  from 
his  observation  or  as  an  expert.* 


Michigan.  —  Cleveland,  etc.,  E.  Co. 
V.  Perkins,  17  Mich.  296  (1868). 

Worth  Carolina.  —  Smith  v.  North 
Carolina  R.  Co.,  68  N.  C.  107  (1873). 

Pennsylvania.  —  Pittsburg,  etc.,  R. 
Co.  V.  Rose,  74  Pa.  St.  362  (1873). 

Texas.  —  Houston,  etc.,  R.  Co.  v. 
Williams,  (Civ.  App.  1895)  31  S.  W. 
556;  Ft.  Worth,  etc.,  R.  Co.  v.  Dag- 
gett, (Civ.  App.  1894)  27  S.  W.  186; 
Texas,  etc.,  R.  Co.  v.  Donovan,  86 
Te.x.  378,  25  S.  W.  10  (1894)  ;  Gulf, 
etc.,  R.  Co.  V.  Patterson,  5  Tex.  Civ. 
App.  523,  24  S.  W.  349  (1892). 

Wisconsin.  —  Erd  v.  Chicago,  etc., 
R.  Co.,  41  Wis.  65  (1876). 

See  also  East  Pennsylvania  R.  Co. 
V.  Hiester,  40  Pa.  St.  53  (1861). 

"  The  law  has  no  other  standard  to 
fix  the  value,  as  a  fact,  than  the  opin- 
ions of  vi^itnessea,  .  .  .  except  it 
might  be  in  case  of  property  that  had 
a  standard  value."  Ohio,  etc.,  R.  Co. 
V.  Long,  52  111.  App.  670,  674  (1893). 

"  There  was  no  market  value  of 
such  property,  and  in  such  case  opin- 
ions  of   witnesses   familiar   with   the 


facts  and  conditions,  are  admissible, 
to  be  judged  by  the  jury  in  estimat- 
ing the  damages.  It  would  be  diffi- 
cult in  cases  like  this  to  determine  the 
value  of  use  by  a  mere  statement  of 
the  facts.  The  opinion  of  a  person 
having  a  knowledge  of  the  facts  would 
be  some  evidence,  not  an  absolute 
guide  —  not  binding  upon  the  jury  — 
but  an  assistance  which  would  be 
available  in  the  absence  of  more  re- 
liable proof."  Gulf,  etc.,  R.  Co.  v. 
Vancil,  2  Tex.  Civ.  App.  427,  428,  21 
S.  W.  303   (1893). 

4.  Testimony  as  to  value  necessarily 
involves  an  opinion.  Southern  Cot- 
ton Oil  Co.  f.  Overby,  (Ga.  1911)  70 
S.  E.  664. 

5.  Testimony  of  value  of  property 
can  only  be  a  matter  of  opinion.  Cur- 
tis V.  Hunt,  (Ala.  1909)  48  So.  598. 

6.  §  1815. 

7.  §§  870  et  seq. 

8.  It  has  been  well  observed  that 
the  topic  of  value  is  thus,  as  it  were, 
"  on  the  border  line  between  the  do- 
main  of   general   and  expert  knowl- 
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Degree  of  certainty.  —  It  is  essential  that  the  witness,  whether 
skilled  or  unskilled,  should  be  reasoning,  using  his  general  or 
special  experience  and  mental  powers,  as  the  major  premise,  upon 
and  from  facts  observed  or  assumed  by  him  as  a  minor  premise. 
Guessing  is  not  estimating.  Such  an  expression  of  an  opinion 
would  be  unhesitatingly  rejected  upon  detection.* 

§  2100.  Time  of  Estimating Administration  adopts  a  com- 
prehensive and  rational  practice  as  to  the  time  at  which  value  may 
be  proved.  The  period  to  which  the  inference  relates  may  be 
prior  ^  or  subsequent  ^  to  that  of  the  res  gestae.  A  sole  limitation 
imposed  in  respect  to  admissibility  is  that  the  court  should  feel, 
in  view  of  the  nature  of  the  property,^  the  period  to  which  the  in- 
ference attaches  is  not  too  remote  to  be  relevant  and  that,  having 
in  mind  the  "  state  of  the  case,"  *  the  judge  feels  it  to  be  necessary 
to  receive  it.  If  these  bounds  are  transcended,  the  evidence  is 
rejected.^ 

§  2101.  Change  in  Value.  —  Ability  to  estimate  value  from  ob- 
servation necessarily  implies,  where  the  latter  has  extended  over 
any  considerable  period,  the  power  of  declaring  the  occurrence  of 
any  change  in  value  which  has  appeared  during  the  interval. 
Adequate  acquaintance  with  the  property  in  question  is  essential.^ 

Animals.  —  Such  a  result  may  occur,  for  example,  in  case  of 
an  animal.^  One  acquainted  with  the  value  of  a  horse  may  prop- 
edge."  Ewing  V.  Goode,  78  Fed.  442  of  several  years  is  not  fatal.  John- 
(1897).  son    V.    Farmers'    F.    los.    Co.,    106 

9.  Stephens    v.    Gardner    Creamery       Mich.  96,  64  N.  W.  5  (1895). 
Co.,  9  Kan.  App.  883,  57  Pac.   1058  4.  §  1747w  1. 

(1899)    (real  estate).  5.  Burke    v.    Beveridge,    15    Minn. 

§    2100-1.  Texas,    etc.,    R.    Co.    v.      205  (1870)    (year). 
Cella,  42  Ark.   528    (1884)  ;  Johnson  §  2101-1.  Shimer  v.  Easton  R.  Co., 

V.  Farmers'  F.  Ins.  Co.,  106  Mich..  96,       205  Pa.  St.  648,  55  Atl.  769   (1903). 
64  N.  W.  5   (1895).  2.  Ferine  v.  Interurban  St.  R.  Co., 

2.  Paden  v.  Goldbaum,  (Cal.  1894)  43  Misc.  (N.  Y.)  70,  86  N.  Y.  Suppl. 
37  Pac.  759;  Doane  v.  Garretson,  24  479  (1904)  (horse)  ;  Davis  Bros.  v. 
Iowa  351  (1868)  ;  Central  Branch  Blue  Ridge  Ry.  Co.,  81  S.  C.  466,  62 
Union  Pac.  R.  Co.  i).  Andrews,  37  S.  E.  856  (1908)  (cattle)  ;  Galveston, 
Kan.  162,  14  Pac.  509  (1887);  San-  H.  &  S.  A.  Ry.  Co.  v.  Jones,  (Tex. 
ford  V.  Shepard,  14  Kan.  228  (1875)  ;  Civ.  App.  1910)  123  S.  W.  737;  Gulf, 
Greenfield  First  Nat.  Bank  v.  Coffin,  C.  &  S.  F.  Ry.  Co.  V.  Cunningham, 
162  Mass.   180,  38  N.  E.  444   (1894).        (Tex.  Civ.  App.  1908)   113  S.  W.  767 

3.  Where  a  stock  of  goods- is  not        (horses), 
likely  to  change  in  value,  an  interval 
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erly  state  his  inference  as  to  whether  its  worth  in  money  has  been 
impaired  by  overdriving  ^  or  by  becoming  foundered  *  or  otherwise 
diseased.  Where  the  inference  is  that  of  a  skilled  witness,  it  is 
not  necessarily  required  that  the  present  observer  should  actually 
have  seen  the  animal  before  being  called  upon  to  estimate  the  im- 
pairment of  value  caused  by  a  specific  injury.  It  is  sufficient  if, 
as  in  case  of  a  veterinary  surgeon  inspecting  .a  horse,®  the  witness 
is  able  to  estimate  from  present  appearances  what  the  value  before 
the  injury  must  have  been.  A  qualified  witness  may  testify  as  to 
a  change  in  market  value  due  to  delay  in  transportation,®  although 
he  may  not  be  conversant  with  all  the  fluctuations  of  the  market. 

Personal  property.  —  The  same  inference  may  legitimately  be 
made  in  case  of  other  personal  property,  e.  g.,  whether  the  value 
of  a  car  was  greater  or  less  after  it  was  repaired.'^  No  special 
skill  or  experience  is  needed  to  enable  an  observer  to  state  such  an 
estimate  with  regard  to  the  value  of  familiar  articles. 

Real  estate.  —  Special  qualifications  in  the  witness  are  not  re- 
quired even  as  to  real  estate  adapted  to  ordinary  purposes.®  Where 
a  change  in  the  value  of  real  estate  is,  by  way  of  diminution. 


3.  Laird  v.  Snyder,  59  Mich.  404, 
26  N.  W.  654  (1886). 

4.  Bischoff  V.  Schulz,  5  N.  Y.  Suppl. 
757   (1889). 

5.  Ferine  v.  Interurban  St.  R.  Co., 
43  Misc.  (N.  Y.)  70,  86  N.  Y.  Suppl. 
479  (1904). 

6.  Farmers'  Bank  of  Laddonia  v. 
Wabash  R.  Co.,  119  Mo.  App.  1,  95 
S.  W.  286  (1906). 

7.  New  York,  etc.,  R.  Co.  v.  Grand 
Rapids,  etc.,  R.  Co.,  116  Ind.  60,  18 
N.  E.  182   (1888). 

8.  Alabama.  —  Rawles  v.  James, 
49  Ala.  183  (1873);  Ward  v.  Reyn- 
olds, 82  Ala.  384  (1858). 

Qeorgia.  —  Central  R.  Co.  v. 
Wolff,  74  Ga.  664  (1885). 

Illinois.  —  Ohio,  etc.,  R.  Co.  v.  Tay- 
lor, 27  111.  207  (1862)  ;  Ohio,  etc.,  R. 
Co.  r.  Irvin,  27  111.  178  (1862). 

Indiana.  —  Consolidated  Traction 
Co.  r.  Jordan,  (App.  1905)  75  N.  E. 
301 ;  Fox  V.  Cox,  20  Ind.  App.  61,  50 
N.  E.  92   (1898). 

Kansas.  —  Springfield  F.  &  M.  Ins. 


Co.  V.  Payne,  57  Kan.  291,  46  Pac. 
315  (1896).  See  also  Wichita,  etc., 
R.  Co.  V.  Kuhn,  38  Kan.  104,  16  Pae. 
75   (1887)    (nuisance). 

Michigan.  —  Continental  Ins.  Co. 
V.  Horton,  28  Mich.  173   (1873). 

Missisippi.  —  Whitfield  v.  Whit- 
field, 40  Miss.  352  (1866). 

Missouri.  —  Willison  v.  Smith,  60 
Mo.  App.  469  (1895)  ;  Bowne  v.  Hart- 
ford F.  Ins.  Co.,  46  Mo.  A-pp.  473 
(1891). 

Montana.  —  Holland  v.  Huston,  20 
Mont.  84,  49  Pac.  390  (1897). 

.Oklahoma.  —  Filson  i\  Territory, 
11  Okla.  351,  67  Pac.  473   (1901). 

Pennsylvania.  —  Matteson  v.  New 
York  Cent.  &  H.  R.  R.  Co.,  40  Pa. 
Super.  Ct.  234  (1909)  (need  not  know 
former  value  of  land). 

Texas.  —  Brennan  v.  Corsicana  Cot- 
ton-Oil Co.,  (Civ.  App.  1898)  44  S. 
W.  588  (nuisance,  percentage)  ;  Har- 
ris V.  Schuttler,  (Civ.  App.  1893)  24 
S.  W.  989. 
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caused  by  the  consequences  of  a  taking  or  an  injurious  act,  it  is 
common  practice,®  though  by  no  means  an  ideal  one,  to  state  the 
estimate  of  change  in  value  in  terms  of  damages. ^° 

Value  changed  hy  manufacture.  —  A  properly  qualified  witness 
may  involve  still  more  of  the  element  of  reasoning  into  his  infer- 
ence by  stating  the  change  of  value  which  would  take  place  in  the 
process  of  manufacture,  e.  g.,  from  wheat  into  flour.^^ 

Machirvery.  —  Estimates  of  change  in  value  can  only  be  made, 
it  is  said,  in  case  of  machinery,  by  a  skilled  witness.^^ 

§  2101a.  Relative  Value.  —  Even  where  a  witness  is  ignorant 
of  absolute  value,  he  may  be  permitted  to  state  the  relative  worth 
in  money  of  two  pieces  of  property.-^  The  same  rule  applies  to 
land.^  "A  man  may  know  the  effect  on  the  relative  value  without 
being  able  to  fix  the  actual  market  price."  ^  In  case  of  damages 
caused  by  a  partial  taking,  a  suitably  qualified  witness  may  state 
the  relative  value  of  the  premises  as  it  was  before  and  after  the 
event  in  question,*  although  he  may  be  unable  to  form  any  reason- 
able estimate  as  to  what  was  the  absolute  worth  in  money  of  the 
land  at  either  time.^ 

§  2102.  Administrative  Requirements ;  Necessity.  —  A  suitable 
administrative  necessity  for  receiving  the  secondary  evidence  of 
an  estimate  must  be  shown  to  the  court  if  the  act  of  reasoning  is 
to  be  received.     Should  it  happen  that  all  the  facts  can  fully  be 

9.  §  2332.  has  been  rejected.     Illinois  Cent.  R. 

10.  Smith   V.    Frio    County,    (Tex.  Co.  v.  Smith,  101  Ky.  203,  61  S.  W. 
Civ.     App.     1901)      66     S.     W.     711  2,  22  Ky.  L.  Rep.  1655   (1901). 
(house)  ;  Dallas,  etc.,  R.  Co.  v.  Che-  11.  Hood  v.  Maxwell,  1  W.  Va.  219 
nault,    (Tex.  Civ.  App.    1890)    16   S.  (1866). 

W.  173.  12.  Winter    v.    Burt,    31    Ala.    33 

See  also  St.  Louis,  etc.,  R.  Co.  v.  (1857). 
St.  Louis  Union  Stock  Yard  Co.,  120  §   2101a-l.  Kronschnable  v.  Knob- 
Mo.  541,  25  S.  W.  399  (1894)  ;  Smith  laueh,  21  Minn.  56   (1874). 
V.   Pennsylvania  R.  Co.,  205  Pa.  St.  2.  Dawson   v.   Pittsburgh,   159  Pa. 
645,  55  Atl.  768  (1903).  St.  317,  28  Atl.  171  (1891). 

A  jury  may  well  be  justified  in  act-  3.  Dawson  v.   Pittsburgh,   159   Pa. 

ing  upon  such  estimates  though  the  St.  317,  28  Atl.  171   (1891). 

practice  is  to  be  condemned.     Union  4.  Leavenworth,     etc.,     R.     Co.     V. 

Elevator  Co.  v.  Kansas  City  Suburban  Paul,  28  Kan.  816  (1882)  ;  Mine  Hill, 

Belt  R.  Co.,  135  Mo.  353,  36  S.  W.  etc.,  R.  Co.  v.  Zerbe,  2  Walk.   (Pa.) 

1071    (1896);    Gulf,   etc.,   R.    Co.    v.  409    (1852). 

Neceo,    (Tex.   Sup.    1892)    18   S.   W.  5.  Dawson  v.  Pittsburgh,    159  Pa. 

564.  St.  317,  28  Atl.  171  (1891). 

On  the  contrary,  the  inference  itself 
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placed  before  the  jury  or  more  satisfaotory  and  convincing  evi- 
dence can  be  submitted  to  the  tribunal  ^  the  inference  will  be  re- 
jected. On  the  contrary,  should  the  constituting  phenomena  ob- 
served or  the  component  elements  of  value  be  such  that  they  cannot 
fully  be  placed  before  the  jury,^  or  should  it  appear  probable  that 
the  latter  would  have  neither  the  special  knowledge  nor  the  ac- 
quired and  developed  mental  powers  necessary  to  coordinate  the 
phenomena  or  facts  presented  into  a  rational  estimate,  a  suitable 
administrative  necessity  for  receiving  the  inference  of  a  witness 
is  deemed  to  have  been  established.  In  the  latter  case,  an  ade- 
quate necessity  may  well  be  deemed  to  have  arisen  for  utilizing 
the  services  of  a  skilled  observer.® 

Similar  property.  —  In  much  the  same  way,  should  it  appear 
that  other  and  more  probative  species  of  evidence  can  be  or  have 
been  submitted  to  the  court,  evidence  of  estimates  of  the  value  of 
similar  property  will  be  excluded.  By  a  parity  of  reasoning,  es- 
timates of  value  of  such  property  more  remote  in  point  of  resem- 
blance will  not  be  considered  so  long  as  a  reasonable  weight  of 
probative  estimates  as  to  the  value  of  that  which  is  closer  in  loca- 
tion and  other  salient  points  of  constituent  importance,  can  be 
procured.*  This  question  is,  and  in  the  nature  of  things  must  be, 
decided  by  judicial  administration,  the  action  as  to  which  will 
not  be  revised  by  any  appellate  court,  except  in  a  clear  case  of 
failure  to  use  reason  or  of  other  error  in  law.^ 

§   2108-1.  Williams   v.   Hersey,    17  fully    be    laid    before    the    jury    and 

Kan.  18   (1876)  ;  Sanford  v.  Shepard,  mentally  grasped  by  them  in  their  en- 

14  Kan.  228  (1875).  tirety,  no  ground  is  furnished  for  ad- 

2.  Atchison,  etc.,  R.  Co.  v.  Harper,  mitting  the  estimate. 

19  Kan.  529   (1878)  ;  Lines  «.  Alaska  "This    case,"    say   the    New    York 

Com.  Co.,  29  Wash.  13.3,  69  Pac.  642  Court  of  Appeals,  "  is  one  where  the 

(1902)     (value    of    piano    at    Nome,  facts  which  form  the  basis  of  opinion 

Alaska).  can  be  specified  and  should  be  stated, 

3.  Pingery  v.  Cherokee,  etc.,  R.  Co.,  and  the  inference  to  be  drawn  from 
78  Iowa  438,  43  N.  W.  285  (1889)  ;  these  facts  should  be  drawn  by  the 
Phillips  V.  Marblehead,  148  Mass.  326,  court  or  by  the  jury."  Roberts  v. 
19  N.  E.  547  (1889);  Warren  v.  New  York  El.  R.  Co.,  128  N.  Y.  455, 
Spencer  Water  Co.,  143  Mass.  155,  9  472,  28  N.  E.  486,  13  L.  R.  A.  499 
N.  E.  527   (1887)  ;  Lawton  v.  Chase,  (1891). 

108    Mass.     238     (1871);     Stone    v.  *■  Atchison,  etc.,  R.  Co.  r.  Harper, 
Covell,  29  Mich.  359   (1874)  ;  Ives  v.  19  Kan.  529  (1878). 
Quinn,  7  Misc.  (N.  Y.)    155,  27  N.  Y.  5.  Atchison,  etc.,  R.  Co.  v.  Harper, 
Suppl.  251  (1894).  19  Kan.  529    (1878);  Jarvis  v.  Fur- 
Conversely,  should  the    constituent  man,  25  Hun  (N.  Y.)  391  (1881). 
facts  appear  to  be  such  that  they  can 
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§  2103.  (Administrative  Requirements;  Necessity);  What 
is  really  disputed.  —  In  most  instances,  where  the  property  is 
fungible,^  has  a  market  value,  the  disputed  question  is  as  to  what 
that  market  value  is.  This  is  a  fact  capable  of  verification  or  of 
deduction  from  other  facts.  While  the  testimony  of  a  skilled  wit- 
ness is  frequently  utilized,  the  necessity  for  using  it  is  on  account 
of  no  complexity  or  subtlety  in  the  reasoning  involved.  He  is 
chosen  because  the  fact  is  one  of  special  knowledge  generally 
known  only  to  members  of  a  certain  class. 

Where  the  property  is  not  fungible,  has  no  market-value,  the 
determination  of  monetary  worth  must  necessarily  be  one  largely 
of  estimate,  of  reasoning,  of  inference.  Many  elements  of  in- 
trinsic value,  inherent  value  in  use,  may  be  established  in  the  evi- 
dence or  observed  by  the  witness  which  tend  to  show  vidiat  is  the 
quality  and  amount  of  the  value  carrying  constituents  of  the  prop- 
erty in  question.  Other  relevant  facts  may  be  introduced,  cost 
of  reproduction,^  results  realized  on  sales  of  similar  property,*  of- 
fers to  buy  or  to  sell  or  the  like,  which  tend  to  show  by  circum- 
stantial evidence  *  what  is  the  quantum  of  the  value-quality  which 
the  given  property  presents.  After  all,  however,  the  ultimate 
question  is,  not  as  to  what  is  the  sum  of  these  elements  of  value, 
appraised  at  a  fair  separate  worth  in  money  for  each ;  but  to  what 
conclusion  does  all  this  mass  of  evidence  rationally  lead  the  mind 
of  the  expert  or  of  the  jury  regarding  the  price  which  such  a  piece 
of  property  is  fairly  worth,  i.  e.,  as  between  fair  men,  the  one 
willing  to  sell  and  the  other  to  purchase  the  same  on  its  reasonable 
merits.  Such  also,  mutatis  mutandis  is  the  problem  presented  to 
the  observer  in  attempting  to  apply  the  standard  of  money  to  the 
value-constituting  elements  of  a  given  piece  of  property  by  way  of 
an  estimate. 

§  2104.  (Administrative  Requirements;  Necessity);  Articles 
in  common  Use.  —  It  is  a  truism  to  say  that  as  the  property  the 
value  of  which  is  estimated  is  one  in  common  use,  the  number  of 
witnesses  qualified  to  give  a  rational  inference  as  to  its  value  will 
be  found  to  increase.^     The  statement  is  equally  true  whether  the 

§  2103-1.  §  2099.  §  2104-1.  Jones  v.  Erie,  etc.,  R.  Co., 

2.  §  2171.  151  Pa.  St.  30,  48,  25  Atl.  134,  31 

3.  §  2161.  Am.  St.  Rep.  722,  17  L.  R.  A.  758 

4.  §§  21750  et  seq.  (1892). 
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property  be  real  or  personal  in  its  nature.  "  Thus,  the  value  of 
a  house  or  a  piece  of  ground  is  a  subject  upon  which  all  persons 
familiar  with  the  property  who  have  formed  an  opinion  are  com- 
petent to  speak."  ^  At  the  same  time,  this  general  ability  to  un- 
derstand the  value  of  such  land  or  chattels  may  make  it  unneces- 
sary to  invoke  the  reasoning  of  a  witness  at  all.  A  few  salient 
facts,  easily  stated,  may  place  the  jury  in  a  position  to  draw  their 
own  inferences  on  the  subject  in  a  perfectly  satisfactory  way. 

On  the  other  hand,  in  proportion  as  an  animal  ^  or  other  chattel 
possesses  constituent  elements  of  exceptional  value,  or  a  piece  of 
land,  such  as  a  corner  lot  in  the  business  section  of  a  great  me- 
tropolis, is  adapted  to  special  uses,  the  number  of  persons  com- 
petent to  speak  intelligently  as  to  its  value  will  be  seen  to  diminish. 
In  the  same  proportion,  the  necessity  for  relying  upon  special 
knowledge  is  perceived  to  increase. 

§  2105.  (Administrative  Requirements;  Necessity);  Eeal  Es- 
tate  Land  is  not  fungible.-^     In  certain  instances,  e.  g.,  where 

a  tract  of  land  has  been  laid  out  in  building  lots  according  to  a 
plan,  parcels  of  real  estate  may  be,  as  it  were,  reduced,  in  a  large 
measure,  to  the  status  of  an  ordinary  commodity.  In  general, 
however,  each  parcel  of  land  presents  such  diverse  elements  of 
value  and  these  with  such  difficulty  admit  of  satisfactory  presenta- 
tion to  a  jury,  that  the  administrative  necessity  for  relying  upon 
the  estimates  of  witnesses  becomes  obvious.  As  the  supreme  court 
of  Minnesota  say :  ^  "  From  the  nature  of  the  case  the  jury  must 
ordinarily  form  their  opinion  as  to  the  value  of  property  more  or 
less  from  the  opinion  of  witnesses,  as  it  would  often  be  difficult,  if 
not  impossible,  to  make  such  statement  of  facts  in  regard  to  the 
value,  as  would  suffice  to  enable  them  to  form  a  correct  judgment" 

§  2106.  (Administrative  Requirements) ;  Relevancy  demanded. 

—  That  the  estimate  of  a  witness  should  be  received,  it  is  essen- 
tial that  it  be  rationally  helpful  to  the  jury.  It  must  be,  in  other 
words,  probatively  relevant  ^  both  objectively  and  subjectively  con- 

2.  Jones  v.  Erie,  etc.,  R.  Co.,   151  §  2105-1.  §  2099. 

Pa.   St.  30,  48,  25  Atl.   134,  31  Am.  2.  Derby   r.    Gallup,    5   Minn.    134 

St.  Eep.  722,  17  L.  R.  A.  758   (1892).  (1860). 

3.  Chicago,  etc.,  R.  Co.  v.  Calumet  §  2106-1.  Clark  v.  Baird,  9  N.  Y. 
Stock  Farm,  96  111.  App.  337   (1901)  183  (1853). 

(trotting  horse). 
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sidered.  This  means  that  the  ■witness  must  be  qualified.^  Unless 
this  be  made  to  appear,  the  estimate  may  well  be  regarded  as 
irrelevant,  especially  where  of  an  unusual  nature.* 

What  are  the  qualifications  proper  for  such  a  witness  is  con- 
sidered in  the  following  section. 

Post  litem  motam.  Where  the  suspicion  of  a  controlling  mo- 
tive to  misrepresent  is  presented,  e.  g.,  by  reason  of  the  fact  that 
the  estimate  is  made  after  the  controversy  has  begun,  post  litem 
motam,  the  fact  furnishes  an  administrative  consideration  of  some 
importance  for  rejecting  the  evidence.*  The  circumstance  has 
not  been  accorded  the  procedural  effect  of  a  bar,  an  exclusionary 
function,  as  has  been  conceded  to  it  in  the  cruder  forms  of  ju- 
dicial administration  shown  in  the  so-called  "  Exceptions  to  the 
Eule  against  Hearsay."  ^  It  is,  however,  as  has  been  said,  a  con- 
sideration of  some  consequence  in  determining  how  far  an  esti- 
mate may  be  helpful  to  the  jury,  that  it  was  made  post  litem 
motam.  It  is  a  fact  to  be  weighed  in  determining  the  probative 
force  of  the  statement. 

§  2107.  (Administrative  Requirements;  Relevancy  de- 
manded) ;   Qualifications  of  Witness That  an  estimate  as   to 

value  should  be  received,  it  must,  as  has  just  been  said,^  be  sub- 
jectively relevant.  In  order  for  it  to  be  so,  the  witness  must  be 
qualified,  in  the  judgment  of  the  court,^  to  throw  light  upon  the 
matter  in  dispute.  In  case  of  an  ordinary  observer,  this  is  equiva- 
lent to  saying  that  he  should  be  shown  to  have  enjoyed  reasonable 

2.  Florence  y.  Calmet,  ( Colo.  1908)  Massachusetts.  —  Lawrence  v.  Bos- 
96    Pac.    183;    Whitcomb    v.    Brant,      ton,  119  Mass.  126  (1875). 

{N.  J.  Sup.  1908)   68  Atl.  1102.  Montana.  —  Watson     v.     Colusa- 

3.  City  of  Florence  v.  Calmet,  Parrot  Mining  &  Smelting  Co.,  79 
(Colo.     1908)     96    Pac.    183     (water       Pac.  14  (1905). 

rights).  Pennsylvania.  —  Eea  v.  Pittsburg 

4.  Kansas  City,  etc.,  R.  Co.  v.  Daw-  &  C.  R.  Co.,  229  Pa.  106,  78  Atl.  73 
ley,  .^iO  Mo.  App.  480  (1892).  (1910);    Catlin  v.  Northern  Coal  & 

5.  §§  2870  et  seq.  Iron  Co.,  44  Atl.  56  (1909)  ;  Marko- 
§  2107-1.  §  2106.  witz  v.  Pittsburg  &  C.  R.  Co.,  216  Pa. 
2.  Alabama.  —  Spiva  v.  Stapleton,       535,  65  Atl.  1097  (1907). 

38  Ala.  174  (1861)    (land)  ;  Ward  V.  Utah.  —  In  re  Miller's  Estate,  102 

Reynolds,  32  Ala.  390  (1858).  Pac.  996   (1909) 

California.  —  Central  Pac.  R.  Co.  The   judge    should   find   some   real 

V.  Pearson,  35  Cal.  261  (1868)  (real  potential  value  in  the  estimate  before 
estate) .  admitting  it.    Rea  v.  Pittsburg  &  C. 

R.  Co.,  229  Pa.  106,  78  Atl.  73  (1910). 
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opportunities  for  acquainting  himself  with  the  property  or  aet& 
in  question.^  He  must  be  shown  to  the  court  to  have  utilized  these 
occasions  to  advantage.*  He  must,  also,  appear  to  possess  the 
knowledge,  experience  and  mental  powers  necessary  to  enable  him 


3.  Illinois.  —  Snodgrass  v.  Chicago, 
152  111.  600,  38  N.  E.  790  (1894); 
White  r.  Hermann,  51  111.  243,  99 
Am.  Dec.  543   (1869). 

Indiana.  —  Frankfort,  etc.,  R.  Co. 
V.  Windsor,  51  Ind.  238  (1875). 

Massachusetts.  —  Lyman  v.  Boston, 
164  Mass.  99,  41  N.  E.  127  (1895)  ; 
Amory  v.  Melrose,  162  Mass.  556,  39 
N.  E.  276  (1895);  Whitman  v.  Bos- 
ton, etc.,  E.  Co.,  7  Allen  (Mass.) 
313  (1863);  Fowler  v.  Middlesex 
County  Com'rs,  6  Allen  (Mass.)  92 
(1863);  Dickenson  v.  Fitehburg,  13 
Gray  (Mass.)  546  (1859);  Russell  u. 
Horn  Pond  Branch  R.  Corp.,  4  Gray 
(Mass.)   607  (1855). 

Michigan.  —  Michaud  v.  Grace  H. 
L.  Co.,  122  Mich.  305,  81  N.  W.  93 
(1899)  (vessel);  Metzer  ?;.  ,  Assur. 
Co.,  105  Mich.  549,  63  N.  W.  647 
(1895)    (stock  of  goods). 

Keic  Jersey.  —  Walsh  v.  Board  of 
Education  of  Newark,  73  N.  J.  Law 
643,  64  Atl.  1088   (1906). 

New  YorTz.  —  Avery  v.  New  York 
Cent.,  etc.,  E.  Co.,  2  N.  Y.  Suppl.  101 
(1888). 

Ohio.  —  Williams  v.  Brown,  28 
Ohio  St.  552   (1876)    (services). 

Pennsylvania.  —  Shimer  v.  R.  Co., 
170  Pa.  364,  55  Atl.  769  (1903^ 
(land)  ;  Mewes  v.  Pipe-Line  Co.,  170 
Pa.  364,  32  Atl.  1082  (1895)  (real 
estate) . 

South  Carolina.  —  Wilson  v.  South- 
ern R.  Co.,  65  S.  C.  421,  43  S.  E.  964 
(1903)    (real  estate). 

Utah.  —  Miller  v.  Livingston,  102 
Pac.  996   (1900). 

Vermont.  —  Laurent  v.  Vaughn,  30 
Vt.  94   (1858)    (chattels). 

United  States.  —  Chicago  t'.  Greer, 
9  Wall.  734  (1869). 

Seeing  land  without  actually  going 


upon  it  may  qualify  a  witness  to  tes- 
tify as  to  its  value.  Lehnicke  v.  R. 
Co.,  19  Minn.  482   (1873). 

Remoteness  excluded.  —  One  who 
has  had  no  opportunities  for  seeing 
property  for  a  considerable  time  may 
be  rejected  as  a  witness  in  the  ab- 
sence of  satisfactory  evidence  that  no 
substantial  change  has  occurred  in  the 
interval.  Slocovich  v.  Ins.  Co.,  108 
N.  Y.  61,  14  N.  E.  802  (1888). 

4.  [A  witness  as  to  real  estate  val- 
ues] "  should  have  some  special  op- 
portunity for  observation — ,  should, 
in  a  general  way  and  to  a  reasonable 
extent,  have  in  his  mind  the  data 
from  which  a  proper  estimate  of  value 
ought  to  be  made.  If  interrogated,  he 
should  be  able  to  disclose  sufficient 
actual  knowledge  of  the  subject  to 
indicate  that  he  is  in  a  position  to 
know  what  he  proposes  to  state  and 
to  enable  the  jury  to  judge  of  the 
probable  proximate  accuracy  of  his 
conclusions.  .  B.  stated  in  the 
most  unequivocal  manner  that  he  was 
not  much  acquainted  with  the  land 
in  question;  that  he  had  been  on  the 
lower  part  of  it,  but  that  he  knew 
nothing  at  all  about  the  upper  part. 
...  It  certainly  does  not  require 
much  argument  to  show  that  B.  was 
an  incompetent  witness  to  testify  on 
this  question;  he  had  not  sufficient 
knowledge  of  the  requisite  facts  upon 
which  to  base  an  opinion."  Pittsburg, 
V.  &  C.  R.  Co.  V.  Vance,  115  Pa.  332, 
8  Atl.  764  (1886). 

Mere  opportunities  for  observation 
are  not  sufficient  to  insure  admissi- 
bility to  an  estimate  of  value  in  the 
absence  of  some  showing  that  they 
have  been  employed  with  profit  in  the 
pending  connection.  A  man  is  not 
necessarily  competent  to  testify  to  his 
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to  coordinate  his  observations  into  an  act  of  reasoning  upon  whieh 
the  jury  might  rationally  rely.^  It  is  essential  that  the  witness 
should  be  familiar  with  the  specific  property  to  be  appraised  ®  as 


estimate  of  the  value  of  land  in  a 
given  neighborhood  simply  because  he 
lives   there. 

California.  —  Reed  v.  Drais,  67  Cal. 
491,  8  Pac.  20   (1885). 

Massachusetts.  —  Whitney  v.  Bos- 
ton, 98  Mass.  312   (1867). 

^'eio  York.  —  Hyman  v.  Boston 
Chair  Mfg.  Co.,  59  N.  Y.  Super.  Ct. 
116,  13  N.  Y.  Suppl.  609   (1891). 

Pennsylvania.  —  Galbraith  v,  Phila- 
delphia Co.,  2  Pa.  Super.  Ct.  359 
(1896). 

Rhode  Island.  —  Buflfum  v.  New 
York,  etc.,  E.  Co.,  4  R.  I.  221  (1856). 

Judicial  administration,  for  the 
purpose  of  expediting  the  trial  (§§ 
544  et  seq. ) ,  may  be  justified  in  mak- 
ing the  assumption  that  such  persons 
are  qualified.  Lafayette  v.  Nagle,  113 
Ind.  425,  15  N.  E.  1  (1888)  ;  Myers  v. 
Schuylkill  River  East  Side  E.  Co.,  5 
Pa.  Co.  Ct.  634  (1888)  ;  Pennsylvania, 
etc.,  R.,  etc.,  Co.  v.  Bunnell,  81  Pa. 
St.  414  (1876). 

That  is,  it  may  give  to  the  fact  of 
residence  in  the  community  a  prima 
facie  value  as  proof  of  qualification. 
Such  an  assumption  will  be  more 
readily  made  should  the  witness  ap- 
pear to  be  acquainted  with  the  value 
of  other  parcels  of  land  in  the  neigh- 
borhood. Santa  Ana  v.  Harlin,  99 
Cal.  538,  34  Pac.  224  (1893)  ;  Terre 
Haute,  etc.,  R.  Co.  v.  Jarvis,  9  Ind. 
App.  438,  36  N.  E.  774  (1894)  ;  Hew- 
lett V.  Saratoga  Carlsbad  Spring  Co., 
84  Hun  (N.  Y.)  248,  32  N.  Y.  Suppl. 
697  (1895);  Shepard  v.  New  York 
El.  R.  Co.,  15  N.  Y.  Suppl.  175 
(1891)  ;  Morrison  v.  Watson,  101  N. 
C.  332,  7  S.  E.  795,  1  L.  R.  A.  833 
(1888). 

5.  California.  —  Central  Pac.  R.  Co. 
V.  Pearson,  35  Cal.  247   (1868). 
Kansas.  —  Springfield  F.  &  M.  Ins. 


Co.  V.  Payne,  57  Kan.  291,  46  Pac. 
315   (1896). 

Massachusetts.  —  Swan  v.  Middle- 
sex County,  101  Mass.  173  (1869). 

New  York.  —  Smith  v.  Holbrook, 
16  Alb.  L.  J.  33   (1877). 

Pennsylvania.  —  Gallagher  v.  Kem- 
merer,  144  Pa.  St.  509,  22  Atl.  970,  27 
Am.  St.  Rep.  673  (1891)  ;  State  Line 
R.  Co.  V.  Playford,  10  Pa.  Cas.  467, 
14  Atl.  355  (1888);  Pittsburgh,  etc., 
E.  Co.  v.  Robinson,  95  Pa.  St.  426 
(1880). 

United  States.  —  Carpenter  v.  Rob- 
inson, 5  Fed.  Cas.  No.  2,431,  Holmes 
67    (1871). 

6.  Illinois.  —  Chicago  Terminal  T. 
E.  Co.  V.  Bugbee,  184  111.  353,  56  N. 
E.  386  (1900)  (real  estate);  Green 
V.  Chicago,  97  111.  372  (1881). 

Indiana.  — ■  Ferguson  v.  Stafford,  33 
Ind.  165  (1870);  Crouse  v.  Holman, 
19  Ind.  38  (1862)    (real  estate). 

loica.  —  Pingery  v.  R.  Co.,  78  Iowa 
440,  43  N.  W.  285  (1888)  (real); 
Cherokee  v.  R.  Co.,  52  Iowa  281,  3  N. 
W.  42  (1879). 

Kansas.  —  Lawrence  &  W.  R.  Co.  r. 
Ross,  40  Kan.  605,  20  Pac.  197 
(1889)  (real  estate);  Kennett  v. 
Fickel,  41  Kan.  213,  21  Pac.  93 
(1888)  ;  Kansas  City  &  S.  W.  R.  Co. 
V.  Baird,  41  Kan.  69,  21  Pac.  227 
(1888)  ;  Kansas  City  &  S.  W.  R.  Co. 
V.  Ehret,  41  Kan.  26,  20  Pac.  538 
(1888);  Lawrence  &  W.  R.  Co.  v. 
Hawk,  39  Kan.  640,  18  Pac.  943 
(1888)    (real  estate). 

Maryland.  —  Wallace  v.  Schaub,  81 
Md.  594,  32  Atl.  324  (1895)  (services 
of  nurse) . 

Massachusetts.  —  Russell  v.  R.  Co., 
4  Gray  607  (1855)  (real  estate); 
Shaw  V.  Charlestown,  2  Gray  109 
(1854)  (real  estate)  ;  Walker  v.  Bos- 
ton, 8  Cush.  279  (1851)   (real  estate). 
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well  as  with  the  standard  of  value  by  which  it  is  to  be  measured. 
Speaking  generally,  when  the  matter  is  one  of  common  knowl- 
edge, e.  g.,  the  price  of  articles  in  ordinary  use,  the  witness  must 
be  shown  to  be  acquainted  with  property  of  this  description'' 
whether    it   be   real,^    whatever    the   particular   estate    may   be, 


Michigan.  —  Dyer  v.  Eosenthal,  45 
Mich.  590,  8  N.  W.  560  (1881) 
(stock  of  goods). 

Minnesota.  —  Russell  v.  Hayden,  40 
Minn.  90,  41  N.  W.  456  (1889)  (chat- 
tels) ;  Seurer  v.  Horst,  31  Minn.  480, 
18  N.  W.  283  (1884)  (work);  Sher- 
man V.  R.  Co.,  30  Minn.  228,  15  N.  W. 
239  (1883)  (land)  ;  Burger  v.  R.  Co., 
22  Minn.  343    (1876)    (chattels). 

Missouri.  —  Springfield  &  S.  R.  Co. 
V.  Calkins,  90  Mo.  543,  3  S.  W.  82 
(1886)  (location  and  surroundings  of 
estate)  ;  Newmark  v.  Ins.  Co.,  30  Mo. 
165   (1860)    (chattels). 

"  There  is  no  rule  of  law,  and  there 
can  be  none,  defining  how  much  a  wit- 
ness shall  know  of  property  before  he 
can  be  permitted  to  give  an  opinion 
of  its  value.  He  must  have  some  ac- 
quaintance with  it  sufficient  to  en- 
able him  to  form  some  estimate  of  its 
value,  and  then  it  is  for  the  jury  to 
determine  how  much  weight  to  attach 
to  such  estimate.  Here  the  witnesses 
were  carpenters  and  had  a  general  ac- 
quaintance with  the  house ;  they  knew 
its  shape,  location,  external  appear- 
ance, and,  to  some  extent,  its  internal 
condition;  and  the  Court  did  not  err 
in  allowing  their  opinions  of  its  value 
to  go  to  the  jury  for  what  they  were 
worth."  Bedell  v.  R.  Co.,  44  N.  Y. 
370  (1871)  per  Earl,  C. 

7.  Illinois.  —  Ohio,  etc.,  R.  Co.  v. 
Taylor,  27  111.  207   (1862). 

Massachusetts.  —  Shaw  v.  Charles- 
town,  2  Gray  107  (1854). 

Missouri.  —  Schaaf  v.  Fries,  77  Mo. 
App.  346  (1898);  Tate  v.  Missouri, 
etc.,  R.  Co.,  64  Mo.  149   (1876). 

Montana.  —  Holland  v.  Huston,  20 
Mont.  84,  49  Pac.  390  (1897). 

New  Jersey.  —  Elvins  v.  Delaware, 


etc.,  Tel.,  etc.,  Co.,  63  N.  J.  L.  243,  43 
Atl.  903,  76  Am.  St.  Rep.  217 
(1889). 

A'eto  York.  —  Bedell  v.  Long  Island 
E.  Co.,  44  N.  Y.  367,  4  Am.  Rep.  688 
(1871). 

Oklahoma. — Robinson  v.  Peru  Plow, 
etc.,  Co.,  1  Okla.  140,  31  Pac.  988 
(1893). 

South  Dakota.  —  State  v.  Montgom- 
ery, 97  N.  W.  716  (1903)  (hogs); 
Enos  V.  St.  Paul  F.  &  M.  Ins.  Co.,  4 
S.  D.  639,  57  N.  W.  919,  46  Am.  St. 
Rep.  796  (1894). 

8.  Warren  v.  Wheeler,  21  Me.  484 
(1842);  Swan  v.  Middlesex  County, 
101  Mass.  173  (1869);  Whitman  v. 
Boston,  etc.,  R.  Co.,  7  Allen  (Mass.) 
313  (1863);  Shattuck  r.  Stoneham 
Branch  R.  Co.,  6  Allen  (Mass.)  115 
(1863)  ;  Dwight  v.  Hampden  County 
Com'rs,  11  Cush.  (Mass.)  201 
(1853)  ;  Clark  v.  Baird,  9  N.  Y.  183 
(1853);  Smith  v.  Pennsylvania  R. 
Co.,  205  Pa.  St.  645,  55  Atl.  768 
(1903)  ;  Hewitt  v.  Pittsburg,  etc.,  R. 
Co.,  19  Pa.  Super.  Ct.  304  (1901); 
Jones  r.  Erie,  etc.,  R.  Co.,  151  Pa. 
St.  30,  25  Atl.  134,  31  Am.  St.  Rep. 
722,  17  L.  R.  A.  758  (1892)  Kellogg 
V.  Krauser,  14  Serg.  &  R.  (Pa.)  137, 
16  Am.  Dec.  480   (1826). 

Failure  to  see  land.  —  That  an  ob- 
server should  be  able  to  state  an  es- 
timate with  regard  to  the  value  of  the 
land  in  question,  it  is  essential  that 
he  should  have  seen  it.  One  who  has 
neither  visited  the  land  nor  resided  in 
the  neighborhood  is  clearly  incompe- 
tent. Westlake  r.  St.  Lawrence 
County  Mut.  Ins.  Co.,  14  Barb.  (N. 
Y.)  206  (1852);  Mewes  v.  Crescent 
Pipe  Line  Co.,  170  Pa.  St.  364,  32 
Atl.    1082,    1083    (1895);    Pittsburg, 
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or  personal.^  Where  the  evidence  of  a  skilled,  technieally  trained, 
observer  is  involved,  the  requirements  as  to  opportunities  for  ob- 
servation remain  the  same.  More  must,  however,  be  proved  in 
respect  to  knowledge,  experience  and  mental  powers  of  coordina- 
tion. The  estimate  being  one  involving  a  question  of  science,  pro- 
fession, trade  or  calling,  some  acquired  skill  or  information  not 
shared  by  men  in  general,  special  knowledge^"  and  exceptionally 
developed  mental  powers  along  appropriate  lines,  must  be  shown 
by  the  witness.  Should  the  latter  testify  as  an  expert,  i.  e.,  as  to 
his  judgment,^^  the  truth  of  certain  facts  being  assumed,'-  no  re- 
quirement as  to  opportunities  for  observation  is  made  the  subject 
of  jxidicial  insistence.  When  the  accuracy  of  their  operation  is 
divorced  from  the  steadying  influence  of  sense-perception,  the 
special  knowledge  and  mental  powers  of  the  witness  reasonably 
call  for  increased  judicial  scrutiny. 

It  need  scarcely  be  said  that  while  the  skilled  witness  may  draw 
ordinary  inferences  from  observation,  frequently  with  greater  pro- 
bative force  than  the  ordinary  observer  himself,  that  the  latter, 
except,  to  a  limited  and  somewhat  undefined  extent,  the  owner  ^^ 
of  property  or  the  renderer  of  services,  cannot  well  reverse  the 
process  by  drawing  inferences  from  observation  where  special 
knowledge  or  technical  skill  is  involved. 

Experts  and  observers.  —  In  this  connection,  as  in  that  of  Hand- 
writing,-'* it  is  customary  to  speak  of  any  skilled  witness  who  tes- 

etc.,  R.  Co.  V.  Vance,  115  Pa.  St.  325,  edge  if  he  may,  by  its  use,  deduce  the 

8  Atl.  764   (1886).  value  of  a  commodity  from  knowledge 

Ignorant    of    actual    sales.  —  That  of  the  value  of  its  constituent  parts, 

one  who  undertakes  to  state  his  esti-  the  cost  of  assembling  the  latter  and 

mate  regarding  the  value  of  real  es-  of  manufacturing  them  into  the  fin- 

tate  has  never  heard  of  a  sale  of  it  ished  product.     Thus,  one  acquainted 

or  of  similar  property  affects  merely,  with  the  price  of  wheat  at  relevant 

it   is    said,   the   weight   of   his   testi-  markets  and  the  cost  of  the  various 

mony.     Chicago,  etc.,  R.  Co.  v.  Blake,  processes  of  milling,  may  give  his  es- 

116  111.  163,  4  N.  E.  488   (1886).  timate  as  to  the  value  of  the  grade 

9.  Continental  Ins.   Co.   v.  Horton,  of  flour  so  produced.     Hood  v.  Max- 
28    Mich.    173     (1873);    Willison    v.  well,  1  W.  Va.  221,  238  (1866) . 
Smith,  60  Mo.  App.  469  (1865)    (fur-  11.  §§  2371  et  seq. 

niture)  ;     Crocker    v.    Steidl,     (Neb.  12.  The    verification    of    the    facts 

1908)    118    N.    W.    1083     (stock    in  themselves,  is  left  to  others,  although 

trade)  ;  Robinson  v.  Peru  Plow,  etc.,  the  witness  may,  of  course,  undertake 

Co.,  1  Okla.  140,  31  Pac.  988  (1893).  the    double    role    of    expert    and   ob- 

10.  §§  870  et  seq.  server. 
Deduced    value.  —  A    witness    is  13.  §  2140. 

qualified  by  reason  of  special  knowl-  14.  §§  2176  et  seq. 
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tifies  to  an  estimate  as  being  an  expert.'^  ^  For  reasons  stated  else- 
where/® it  would  seem  that  such  a  designation  fails  to  observe  an 
extremely  important  administrative  distinction.  Where  a  witness 
testifies  from  observation,  whether  the  major  premise  of  his  infer- 
ence be  a  proposition  of  common  or  of  general  knowledge,  the 
faculty  employed  is,  in  part,  that  of  intuition  stimulated  by  sense- 
perception  of  the  realities  of  objective  nature.  From  an  admin- 
istrative point  of  view,  this  spontaneity  of  intuition  furnishes  a 
strong  guarantee  of  trustworthiness.  •'''  In  proportion  as  reasoning, 
the  element  of  inference,  is  mingled  with  the  intuition  of  observa- 
tion, e.  g.,  in  the  reasoned  inference  ^*  or,  still  more,  in  the  conclu- 
sion,*^ does  judicial  administration  prepare  to  safeguard,  with 
careful  scrutiny,  the  function  of  the  jury  to  reason  upon  the  facts 
in  evidence  from  unnecessary  intrusion  by  the  reasoning  of  wit- 
nesses. 

In  case  of  the  expert,  the  one  who  testifies  in  response  to  hypo- 
thetical questions  detailing  assumed  facts,  the  steadying  influence 
of  observation,  with  its  consequent  trustworthiness,  drops  entirely 
out  of  sight.  Pure  reasoning  upon  facts  observed  by  others  is  his 
appropriate  field  of  action.  So  marked  a  change  from  the  ju- 
dicial position  of  an  observer,  skilled  or  unskilled,  apparently  jus- 
tifies placing  the  true  expert  in  a  class  by  himself. 

§  2108.  (Administrative  Requirements;  Relevancy  de- 
manded;  Qualifications  of   Witness);  Adequate  Knowledge 

"  There  is  no  rule  of  law,  and  there  can  be  none,  defining  how 
much  a  witness  shall  know  of  property  before  he  can  be  permitted 
to  give  an  opinion  of  its  value.  He  must  have  some  acquaintance 
with  it  sufficient  to  enable  him  to  form  some  estimate  of  its  value, 
and  then  it  is  for  the  jury  to  determine  how  much  weight  to  attach 
to  such  estimate."  *     It  must  be  proved  to  the  reasonable  satisfac- 

15.  Ohio,  etc.,  E.  Co.  v.  Taylor,  27  Arkansas.  —  Combs  r.  Lake,  120  S. 
111.  207   (1862)  ;  Continental  Ina.  Co.       W.  977   (1909). 

V.  Horton,  28  Mich.  173  (1873)  ;  Wil-  California.  —  San  Diego  Land   Co. 

lison    V.    Smith,    60  Mo.    App.    469       v.    Neale,    78    Cal.    76,    20   Pac.    372 

(1895).  (1888). 

16.  §§  1949,  1950.  Illinois. —  Pike  v.  Chicago,  155  111. 

17.  §  1806.  656,  40  N.  E.  567   (1895). 

18.  §  1843.  Zndtona.  —  Ferguson  r.  Stafford,  33 

19.  §§  1803  et  seq.  Ind.  165    (1870). 

§2108-1.   Alabama.  — Ward       v.  loica.  —  Houghtaling  «.  R.  Co.,  117 

Reynolds,  32  Ala.  389  (1858)   (slave).      la.  540,  91  N.  W.  811  (1902). 
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tion  of  the  trial  judge  ^  that  the  witness  who  proposes  to  speak 
from  observation  as  to  his  estimate  of  value  is  so  far  qualified  by 
opportunity  to  observe  ^  and  mental  power  to  reason  as  to  make 
his  inference  helpful  to  the  jury.*  Whatever  assumptions  may 
be  made  by  administration,  as  a  provisional  matter,  regarding  the 
possession  of  knowledge  as  to  value  by  witnesses  who  offer  to  give 
their  estimates  on  the  subject,  two  requirements  must  ultimately 
be  satisfied  if  the  evidence  is  to  be  received.      (1)  The  knowledge 


Massachusetts.  —  Howland  v.  Weat- 
port,  172  Mass.  373,  52  N.  E.  522 
(1809). 

Minnesota.  —  Fossum  v.  R.  Co.,  80 
Minn.  9,  82  N.  W.  979   (1900). 

.Veil)  York.  ■ —  Bedell  v.  Long  Is- 
land R.  Co.,  44  N.  Y.  367,  370,  4  Am. 
Rep.  688   (1871). 

Pennsylvania.  —  Sutton  v.  Penn- 
sylvania R.  Co.,  214  Pa.  274,  63  Atl. 
791  (1906)  McElheny  v.  Bridge  Co., 
153  Pa.  108,  116,  25  Atl.  1021 
(1893). 

Vermont.  —  Willett  v.  St.  Albans, 
69  Vt.  330,  38  Atl.  72  (1897). 

United  States.  —  Montana  R.  Co. 
V.  Warren,  137  U.  S.  353,  11  Sup.  96 
(1890). 

It  is  merely  required  that  the  wit- 
nesses should  have  "  the  necessary 
knowledge  and  information  to  enable 
them  to  form  a  proper  estimate  of  its 
value."  Ferguson  v.  Stafford,  33  Ind. 
165    (1870). 

A  wide  latitude.  —  The  presiding 
judge  may  be  compelled,  as  a  matter 
of  practical  administration,  to  take 
the  best  evidence  of  value  which  he 
can  get.  Where  the  fact  of  market 
value  is  involved,  or  the  property  is 
of  such  a  nature  that  special  skill 
and  experience  are  'not  absolutely  re- 
quired to  gain  any  adequate  knowl- 
edge of  its  value,  slight  acquaintance 
may  suffice  if  nothing  more  conclu- 
sive be  offered. 

"Any  one  possessing  sufficient 
knowledge  or  information  may  ex- 
press his  opinion."  Central  R.  Co.  v. 
Skellie,  86  Ga.  693,  12  S.  E.  1017 
(1890). 


"  If  they  have  any  knowledge  of 
such  values,"  the  inference  of  the 
witnesses  will  be  received.  Central 
R.  Co.  V.  Wolff,  74  Ga.  666  (1885). 

It  has  been  suggested,  as  an  admin- 
istrative matter  that :  "  The  safest 
course  is  to  permit  the  examination 
of  all  having  experience  in  the  thing 
valued,  leaving  their  authority  to  be 
tested  on  their  cross-examination." 
Thompson  v.  Boyle,  85  Pa.  481 
(1877). 

2.  Florida.  —  Sullivan  v.  Lear,  23 
Fla.  463,  2  South.  846,  11  Am.  St. 
Rep.  388    (1887). 

Illinois.  —  Chicago,  etc.,  R.  Co.  v. 
Calumet  Stock  Farm,  96  111.  App. 
337   (1901). 

Massachusetts. — Shattuck  v.  Stone- 
ham  Branch  R.  Co.,  6  Allen  115 
(1863)  ;  Paine  v.  Boston,  4  Allen  168 
(1862). 

Minnesota.  —  Lehmicke  v.  St.  Paul, 
etc.,  R.  Co.,  19  Minn.  464   (1873). 

New  York.  —  Bedell  v.  Long  Island 
R.  Co.,  44  N.  Y.  367,  4  Am.  Rep.  688 
(1871). 

See  also  Smith  v.  Holbrook,  16  Alb. 
L.  J.  33    (1877). 

Texas.  —  Carrol  v.  Mitchell-Parks 
Mfg.  Co.,  (Civ.  App.  1910)  128  S. 
W.  446. 

3.  In  re  City  of  Seattle,  (Wash. 
1910)  106  Pao.  901;  Pierce  v.  Chi- 
cago &  M.  Electric  R.  Co.,  137  Wis. 
550,  119  N.  W.  297   (1909). 

4.  A  witness  who  "  shows  himself 
acquainted  with  values "  may  state 
his  estimate  as  to  them.  Bowen  v. 
Bowen,  74  Ind.  474   (1881). 
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must  be  shown  to  be  adequate.  ®     (2)  It  must  be  proved  to  be 
actual.^ 

Value  of  similar  property.  —  In  proportion  as  the  points  of 
resemblance  between  two  pieces  of  property  make  the  price  of  the 
one  strongly  relevant  as  to  the  value  of  the  other,  knowledge  re- 
garding the  monetary  worth  of  the  land  or  chattel  involved  in  the 
inquiry  may  be  predicated  upon  acquaintance  with  that  of  a  landed 
estate  or  article  of  personal  property  presenting  points  of  simi- 
larity.     In  other  words,   the  value  of  property,   real'^   or  per- 


5.  Butsch  V.  Smith,  (Colo.  1907) 
90  Pac.  61 ;  Arnd  v.  Aylesworth, 
(Iowa,  1907)  111  N.  W.  407;  Catlin 
i\  Northern  Coal  &  Iron  Co.,  (Pa. 
1909)   74  Atl.  56. 

Some  foundation  must  be  laid  for 
the  opinion  of  a  witness  as  to  value 
by  showing  that  he  has  had  the  means 
of  forming  an  intelligent  opinion,  de- 
rived, in  part,  from  an  adequate 
knowledge  of  the  nature  and  kind  of 
property  in  controversy.  Western 
Union  Telegraph  Co.  v.  Coyle,  (Okl. 
1909)   104  Pae.  367. 

6.  Schaaf  i\  Fries,  77  Mo.  App.  346 
(1898)  ;  Oregon  Pottery  Co.  v.  Kern, 
30  Oreg.  328,  47  Pac.  917  (1897); 
Pennock  c.  Crescent  Pipe  Line  Co., 
170  Pa.  St.  372,  32  Atl.  1085  (1895)  ; 
Michael  r.  Crescent  Pipe  Line  Co., 
159  Pa.  St.  99,  28  AtL  204  (1893)  ; 
Gorgas  i\  Philadelphia,  etc.,  E.  Co., 
144  Pa.  St.  1,  22  Atl.  715   (1891). 

Such  witnesses  "  should  affirmative- 
ly appear  to  have  actual  personal 
knowledge  of  the  facts  affecting  the 
subject-matter  of  the  inquiry.''  Mi- 
chael V.  Crescent  Pipe  Line  Co.,  159 
Pa.  St.  99,  104,  28  Atl.  204  (1893). 

This  requirement  has  not,  however, 
in  all  cases  been  made  the  subject  of 
insistence.  Shattuck  i\  Stoneham 
Branch  R.  Co.,  6  Allen  (Mass.)  115 
(1863);  Moore  t\  Chicago,  etc.,  R. 
Co.,  78  Wis.  120,  47  N.  W.  273 
(1890). 

7.  California.  —  San  Diego  Land, 
etc.,  Co.  r.  Neale,  78  Cal.  63,  20  Pac. 
372,  3  L.  R.  A.  83  (1888). 


Illinois.  —  Davis  v.  Northwestern 
El.  R.  Co.,  170  111.  595,  48  N.  E.  1058 
(1897). 

Indiana.  —  Lafayette  v.  Nagle,  113 
Ind.  425,  15  N.  E.  1    (1887). 

Iowa.  —  Ball  i'.  Keokuk,  etc.,  R. 
Co.,  74  Iowa  132,  37  N.  W.  110 
(1888). 

Kansas.  —  Chicago,  etc.,  R.  Co.  v. 
Brunson,  43  Kan.  371,  23  Pac.  495 
(1890)  ;  Chicago,  etc.,  R.  Co.  v.  Dill, 
41  Kan.  736,  21  Pac.  778   (1889). 

Kentucky.  —  Paducah  v.  Allen,  63 
S.  W.  981,  23  Ky.  L.  Rep.  701  (1901). 

Louisiana.  —  Remy  v.  Municipality 
No.  2,  12  La.  Ann.  500  (1857). 

Massachusetts.  —  Conness  r.  Com., 
184  Mass.  541,  69  N.  E.  341  (1904)  ; 
Butchers'  Slaughtering,  etc.,  Assoc. 
V.  Com.,  169  Mass.  103,  47  X.  E.  599 
(1897);  Pinkham  v.  Chelmsford,  109 
Mass.  225  (1872);  Russell  v.  Horn 
Pond  Branch  R.  Corp.,  4  Gray 
607  (1855). 

Minnesota. — Papooshek  r.  Winona, 
etc.,  R.  Co.,  44  Minn.  195,  46  N.  W. 
329  (1890). 

Mississippi.  —  Board  of  Levee 
Com'rs  V.  Dillard,  76  Miss.  641,  25 
South.  292   (1898). 

Missouri.  —  Union  Elevator  Co.  v. 
Kansas  City  Suburban  Belt  R.  Co., 
(Sup.  1896)   33  S.  W.  926. 

yen-  York.  —  Pecksport  Connecting 
R.  Co.  V.  West,  45  N.  Y.  Suppl.  644 
( 1897 )  ;  Hewlett  r.  Saratoga  Carls- 
bad Spring  Co.,  84  Hun  24S,  32  N.  Y. 
Suppl.  697  (1895);  Shepard  r.  New 
York  El.  R.  Co.,  15  N.  Y.  Suppl.  175 
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sonal,*  regardless  in  most  instances  of  particular  forms  of  chattels, 


( 1891 )  ;  Woodruff  v.  Imperial  F.  Ins. 
Co.,  83  N.  Y.  133  (1880);  Clark  v. 
Baird,  9  N.  Y.  183  (1853). 

North  CaroUna. — ^Morrison  v.  Wat- 
son, 101  N.  C.  332,  7  S.  E.  795,  1  L. 
R.  A.  833   (1888). 

Pennsylvania.  —  Smith  v.  Pennsyl- 
vania R.  Co.,  205  Pa.  St.  645,  55  Atl. 
768  (1903);  Leiby  V.  Clear  Spring 
Water  Co.,  205  Pa.  St.  634,  55  Atl. 
782  (1903);  Trussell  v.  Western 
Pennsylvania  Gas  Co.,  20  Pa.  Super. 
Ct.  423  (1902);  Galbraith  v.  Phila- 
delphia Co.,  2  Pa.  Super.  Ct.  359 
(1896);  Michael  v.  Crescent  Pipe 
Line  Co.,  159  Pa.  St.  99,  28  Atl.  201 
(1893);  McElheny  v.  McKeesport, 
etc..  Bridge  Co.,  153  Pa.  St.  108,  25 
Atl.  1021  (1892);  Curtin  v.  Nittany 
Valley  R.  Co.,  135  Pa.  St.  20,  19  Atl. 
740  (1890);  North  Chester  Borough 
r.  Eckfeldt,  1  Mona.  732  (1889); 
Myers  v.  Schuylkill  River  East  Side 
E.  Co.,  5  Pa.  Co.  Ct.  634  (1888); 
Pittsburgh,  etc.,  E.  Co.  v.  Robinson, 
95  Pa.  St.  426  (1880);  Hanover 
Water  Co.  v.  Ashland  Iron  Co.,  84 
Pa.  St.  279  (1877);  Pennsylvania, 
etc.,  Co.  V.  Bunnell,  81  Pa.  St.  414 
(1876). 

Texas.  —  Galveston,  etc.,  R.  Co.  v. 
Polk,  (Civ.  App.  1894)  28  S.  W.  353; 
Gulf,  etc.,  R.  Co.  V.  Necco,  (Sup. 
1892)    18  S.  W.  564. 

Vermont.  —  Wead  v.  St.  Johnsbury, 
etc.,  R.  Co.,  66  Vt.  420,  29  Atl.  631 
(1894). 

United  States.  —  Carpenter  v.  Rob- 
inson, 5  Fed.  Cas.  No.  2,431,  Holmes 
67   (1871). 

Adequate  knowledge  of  boundaries 
must  be  shown.  Arnd  v.  Aylesworth, 
(Iowa,  1907)   111  N.  W.  407. 

Knowledge  of  amounts  paid  on  the 
settlement  of  claims  for  damages  to 
similar  lands  does  not  incapacitate 
the  witness.  Brennan  v.  Pittsburg  & 
C.  R.  Co.,  230  Pa.  228,  79  Atl.  601 
(1911). 


8.  Alabama.  —  Alabama  Great 
Southern,  etc.,  R.  Co.  v.  Moody,  92 
Ala.  279,  9  South.  238  (1890).  Bee 
also  Louisville  Jeans  Clothing  Co.  );. 
Lischkoff,  109  Ala.  136,  19  South.  436 
(1895). 

Colorado.  —  Thatcher  v.  Kaucher,  2 
Colo.  698   (1875). 

Connecticut.  —  Beach  v.  Clark,  51 
Conn.  200   (1883). 

Georgia.  —  Central  E.  Co.  v.  Wolff, 
74  Ga.  664   (1895). 

Illinois.  —  Walker  v.  Bernstein,  43 
111.  App.  568  (1892);  Lycoming  F. 
Ins.  Co.  V.  Jackson,  83  111.  302,  25 
Am.  Eep.  386    (1876). 

Iowa.  —  State  v.  Tennebom,  92 
Iowa  551,  61  N.  W.  193  (1894); 
Humphrey  v.  Young,  92  Iowa  126,  60 
N.  W.  213  (1894);  Latham  v.  Ship- 
ley, 86  Iowa  543,  53  N.  W.  342 
(1892)  ;  Acrea  v.  Brayton,  75  Iowa 
719,  38  N.  W.  171   (1888). 

Kansas.  —  Atchison,  etc.,  E.  Co.  v. 
Huitt,  1  Kan.  App.  788,  41  Pac.  1051 
(1895). 

Maine.  —  Haskell  v.  Mitchell,  53 
Me.  468,  89  Am.  Dec.  711  (1866). 

Massachusetts.  —  Brady  v.  Brady, 
8  Allen  101  (1864)  ;  Haskins  v.  Ham- 
ilton Mut.  Ins.  Co.,  5  Gray  432 
(1855). 

Michigan.  —  Johnston  v.  Farmers' 
F.  Ins.  Co.,  106  Mich.  96,  64  N.  W. 
5  (1895)  ;  Richter  v.  Harper,  95  Mich. 
221,  54  N.  W.  768  (1893)  ;  Browne  v. 
Moore,  32  Mich.  254   (1875). 

Minnesota.  —  Patterson  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.,  103  N.  W.  621 
(1905)  (automobile);  Berg  t;.  Spink, 
24  Minn.  138   (1877). 

Missouri.  —  Fry  v.  Estes,  52  Mo. 
App.  1  (1892). 

Montana.  —  Sullivan  v.  Girson,  39 
Mont.  274,  102  Pae.  320  (1909) 
(precious  stones) . 

Neiv  York.  —  Willis  v.  Smith,  127 
N.  Y.  Suppl.  460  (1911);  Haan  v. 
Metropolitan  St.  E.  Co.,  34  Misc.  523, 
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or  of  any  interest  in  lands,®  or  rights  in  chattels  may  be  proved  by 
the  estimate  of  one  whose  qualifications  consist,  in  whole  or  in 
part,  in  knowledge  of  the  price  of  similar  property  or  rights.   Wit- 
nesses not  so  qualified  by  knowledge  are  to  be  rejected/** 
The  rule  is  the  same  as  to  services. ■'■' 


§     2109.     (Administrative    Requirements;    Relevancy    «fe- 
manded;  Qualifications  of   Witness;  Adequate  Knowledge); 

Appraisers,  Auctioneers,  Etc.  —  The  experience  of  an  auctioneer  ^ 
or  appraiser  ^  may  qualify  him,  in  point  of  knowledge,  to  testify 
as  to  the  value  of  real  or  personal  property  similar  to  that  which 
he  is  in  habit  of  handling.  The  estimate  of  an  appraiser  ap- 
pointed by  one  of  the  parties  has,  however,  no  conclusive  effect  on 
the  rights  of  the  other  except  where  the  latter  has  cooperated  in 
the  appointment.^  As  a  matter  of  procedure,  the  report  of  one's 
own  appraiser  may  *  upon  ordinary  principles,^  affect  the  party 
himself.  The  appraisal,  though  ofiicially  made,®  is  not  admissible 
against  one  not  a  party  to  it.'^     A  public  appraiser  of  certain 


69  N.  Y.  Suppl.  888  (1901)  ;  Phillips 
V.  McNab,  16  Daly  150,  9  N.  Y. 
Suppl.  526  (1890);  Woodruff  v.  Im- 
perial F.  Ins.  Co.,  83  N.  Y.  133 
(1880);  Decker  v.  Myers,  31  How. 
Pr.  372  (1866);  Smith  v.  Hill,  22 
Barb.  656  (1856)  ;  Brill  v.  Flagler,  23 
Wend.  354   (1840). 

South  Dakota. — State  v.  Montgom- 
ery, 97  N.  W.  716  (1903)  (hops); 
Johnson  v.  Gilmore,  6  S.  D.  276,  60 
N.  W.  1070    (1894)    (cattle). 

Texas.  —  Missouri,  etc.,  E..  Co.  v. 
Cocreham,  10  Tex.  Civ.  App.  166,  30 
S.  W.  1118  (1895);  International, 
etc.,  R.  Co.  V.  Searight,  8  Tex.  Civ. 
App.  593,  28  S.  W.  39  (1894)  ;  Texas, 
etc.,  R.  Co.  V.  Virginia  Ranch,  etc., 
Co.,  (Sup.  1887)  7  S.  W.  341;  Allen 
V.  Carpenter,  66  Tex.  138,  18  S.  W. 
347    (1886). 

See  also  Beard  r.  Kirk,  11  N.  H. 
397    (1840). 

9.  Najac  v.  R.  Co.,  7  All.  328 
(1863)  (easement);  Cluck  v.  Hous- 
ton, etc.,  R.  Co.,  (Tex.  Civ.  App. 
1904)  79  S.  W.  80   (rental  value). 


10.  Lengelet  v.  Piper,  (Tex.  Civ. 
App.  1911)  133  S.  W.  480  (ivory 
check  racks  for  bar ) . 

11.  Illinois  &  T.  Oil  Co.  v.  Boyer, 
137  111.  App.  518  (1907). 

§  2109-1.  Amory  v.  Melrose,  162 
Mass.  556,  39  N.  E.  276  (1895). 

2.  Lyman  v.  Boston  City,  164  Mass. 
99,  41  N.  E.  127  (1895);  State  v. 
Sattley,  131  Mo.  464,  33  S.  W.  41 
(1895). 

3.  Brigham  v.  Evans,  113  Mass. 
538  (1873)  (agreement);  Moorman 
V.  Seattle,  etc.,  R.  Co.,  8  Wash.  98, 
35  Pac.  596   (1894). 

4.  Brigham  v.  Evans,  113  Mass. 
538  (1873);  Rosenfield  v.  Case,  87 
Mich.  295,  49  N.  W.  630   (1891). 

5.  §  1337. 

6.  Wright  V.  Quirk,  105  Mass.  44 
(:870). 

7.  Alabama.  —  Roswald  v.  Hobbie, 
85  Ala.  73,  4  So.  177,  7  Am.  St.  Rep. 
23  (1887)  ;  O'Neal  v.  Brown,  20  Ala. 
510   (1852). 

.Arkansas.  —  Lawson  r.  State,  10 
Ark.  28,  50  Am.  Dee.  238  (1849). 
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§  2110 


classes  of  property  may  fairly  be  assumed  by  the  presiding  judge 
to  be  competent  to  form  a  rational  estimate  as  to  its  value.* 


§    2110.     (Administrative    Requirements;    Relevancy    de- 
manded;  Qualifications  of   Witness;  Adequate  Knowledge); 

Brokers,  etc.  —  Familiarity  witli  the  value  of  real  estate  may  be 
acquired  by  dealing  in  such  similar  property  as,  by  reason  of  its 
situation  ^  or  adaptability  to  use,  shall  seem  to  the  presiding  justice 
to  furnish  reasonable  grounds  for  the  belief  that  it  has  created  a 
suitable  mental  standard  in  the  mind  of  the  witness.^  Should 
the  dealer,*  acting  as  broker,*  speculator  ^  or  otherwise,  have  ac- 
quired such  a  reasonable  familiarity  as  to  make  his  inference  valu- 
able to  the  jury,  it  is  not  necessary  that  he  should  ever  have  resided 
in  the  vicinity  of  the  piece  of  land  which  he  appraises  ^  or  have 
even  had  a  single  transaction  in  real  estate  in  that  locality.''  His 
experience  may  relate  entirely  to  land  of  the  type  in  question. 
Where  it  is  shown  that  there  has  been  no  change  in  the  condition 


Iowa.  —  Flannigan  v.  Althouse,  56 
Iowa  513,  9  N.  W.  381   (1881). 

New  York.  —  Brewster  v.  Woos- 
ter,  8  Misc.  29,  28  N.  Y.  Suppl.  654 
(1894). 

Wisconsin.  —  Watkins  v.  Page,  2 
Wis.  92   (1853). 

8.  Muskeget  Island  Club  v.  Nan- 
tucket, 185  Mass.  303,  70  N.  E.  61 
(1904). 

§  2110-1.  Central  Branch  U.  P.  R. 
Co.  V.  Andrews,  37  Kan.  162,  14  Pae. 
509  (1887);  Eagan  v.  Kansas  City, 
etc.,  E,.  Co.,  Ill  Mo.  456,  20  S.  W. 
234  (1892);  Mantz  v.  Maguire,  52 
Mo.  App.  136  (1892);  Seattle,  etc., 
E.  Co.  V.  Eoeder,  30  Wash.  244,  70 
Pac.  498  (1902). 

The  bare  fact  of  being  a  dealer 
is  not  a  suiEcient  qualification  where 
the  property  is  of  a  nature  not  com- 
mon in  the  experience  of  those  who 
handle  real  estate.  Laing  v.  United 
New  Jersey,  etc.,  Co.,  54  N.  J.  L.  576, 
25  Atl.  409,  33  Am.  St.  Eep.  682 
(1892)  (private  title  to  strip  in 
centre  of  highway). 

That  the  witness  is  not  in  business 


for  himself,  but  is  a  clerk  in  the  office 
of  another,  is  not  conclusive  against 
his  competency.  Teele  v.  Boston  City, 
165  Mass.  88,  42  N.  E.  506  (1895). 

2.  Amory  v.  Melrose,  162  Mass. 
556,  39  N.  E.  276  (1895). 

3.  Colton  V.  New  YorK  El.  E.  Co., 
7  Misc.  (N.  Y.)  626,  28  N.  Y.  Suppl. 
149,  31  Abb.  N.  Gas.  (N.  Y.)  269 
(1894);  Johnson  V.  Manhattan  R. 
Co.,  60  Hun  (N.  Y.)  583,  14  N.  Y. 
Suppl.  897  (1891)  ;  Myers  v.  Schuyl- 
kill Eiver  East-Side  Co.,  5  Pa.  Co. 
Ct.  634   (1888). 

4.  Bristol  County  Sav.  Bank  v. 
Keavy,  128  Mass.  298  (1890);  Gris- 
wold  V.  Gebbie,  126  Pa.  St.  353,  17 
Atl.  673,  24  Wkly.  Notes  Cas.  72,  12 
Am.  St.  Eep.  878   (1889). 

5.  Jarvis  v.  Furman,  25  Hun  (N. 
Y.)   391   (1881). 

G.  Lyman  v.  Boston  City,  164  Mass. 
99,  41  N.  E.  127   (1895). 

7.  Lyman  v.  Boston  City,  164  Mass. 
99,  41  N.  E.  127  (1895);  Amory  v. 
Melrose,  162  Mass.  556,  39  N.  E.  276 
(1895). 
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of  the  property  in  the  interval,^  and,  probably,  where  it  is  not 
shown,  directly  or  by  inference,  that  there  has  been  such  a  change, 
it  is  not  material  that  the  witness  has  failed  to  see  it  for  some  time.^ 

§    2111.     (Administrative    Requirements;    Relevancy    de- 
manded;  Qualifications  of   Witness;  Adequate  Knowledge); 

Care-takers.  —  One  familiar  with  the  value  of  real  estate  or  per- 
sonal property  by  reason  of  having  had  charge  or  been  in  custody 
of  it  may  properly  give  his  estimate  regarding  its  worth  in  money. 

§    2112.     (Administrative    Requirements;    Relevancy     de= 
manded;   Qualifications  of   Witness;  Adequate  Knowledge); 

Membership  in  Community The  fact  of  residence  in  the  neigh- 
borhood of  the  locus  in  which  the  property  is  found,  affording,  as 
it  does,  proof  of  opportunity  for  observation,  is  not  without  its 
effect  in  this  connection.  As  a  matter  of  practical  administration, 
the  presiding  justice  may  well  find  that  such  a  person  is  fully 
qualified  to  give  an  estimate  as  to  the  value  of  certain  classes  of 
property.''  The  same  assumption  may  fairly  be  made  when  a 
witness  shows  himself  to  be  acquainted  with  other  property  in  the 
vicinity,  e.  g.,  its  real  estate.^     Where  life  is  simple  and  lands 

8.  Connolly  v.  Miller,   22  Neb.  82,       W.  R.  Co.,  210  Pa.  211,  59  Atl.  1067 
34  N.  W.  76   (1887).  (1904). 

9.  Connolly  v.  Miller,  22  Neb.  82,  The  market  price  of  land  is  con- 
34  N.  W.  76   (1887)    (month).                    trolled  by  the  sum  at  which  it  is  gen- 

§   2112-1.  Lafayette  v.  Nagle,   113  erally  selling,  and  one  who  knows  by 

Ind.  425,  15  N.  E.  1  (1888)  ;  Pennsyl-  personal   knowledge  or   by  being  in- 

vania,  etc.,  E.,  etc.,  Co.  v.  Bunnell,  81  formed  as  to  what  it  is  in  a  given 

Pa.  St.  414  (1876).  locality  is  competent  to  testify  as  to 

2.  California.  —  Santa  Ana  v.  Har-  value  of  real  estate.     Boyce  -v.  Ging- 

lin,  99  Cal.  538,  34  Pac.  224   (1893).  rich,   (Mo.  App.  1911)    134  S.  W.  79. 

Indiana.   —  Terre  Haute,   etc.,   R.  In  other  words,  the  market  value 

Co.  r.  Jarvis,  9  Ind.  App.  438,  36  N.  of  land  is  not  a  question  of  science 

E.  774    (1893).  and    skill    upon   which    only   experts 

'New  York.  —  Hewlett  v.  Saratoga  can  give  an  opinion.     Persons  in  the 

Carlsbad  Spring  Co.,  84  Hun  (N.  Y.)  neighborhood    may    be    possessed    of 

248,  32  N.  Y.  Suppl.  697   (1895).  sufficient    knowledge    of    the    market 

'North     Carolina.  —  Morrison     v.  value  of   the  property  to  testify  in- 

Watson,  101  N.  C.  332,  7  S.  E.  795,  1  telligently  on  the  subject.     Langford 

L.  R.  A.  833   (1888).  r.  People's  Light  Co.  of  Pittston,  43 

Pennsylvania.   —  Stauffer  v.   East  Pa.  Super.  Ct.  304   (1910). 

Stroudsburg  Borough,  215  Pa.  143,  64  Especially  in  large  cities  the  word 

Atl.  411    (1906).  "neighborhood"    is    a    relative    one. 

See  also   Reed  v.  Pittsburg,   C.  &  The  field  which  a  witness  may  take 
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practically  similar,  it  may  well  be  a  fair  assumption  of  judicial 
administration  that  one  who  resides  in  the  community  where  such 
lands  and  ordinary  moveables  are  found  is  prima  facie  qualified 
to  state  their  value.  Thus,  the  supreme  court  of  Michigan  saga- 
ciously observe  that  the. price  of  land  in  one's  own  neighborhood  or 
in  the  vicinity  where  he  deals  in  it  are  matters  on  which  "  all  in- 
telligent persons  in  those  positions  may  be  supposed  to  inform 
themselves."  ^  In  other  words,  a  witness  who  has  had  adequate 
opportunities  to  become  acquainted  with  the  value  of  neighboring 
lands  or,  as  an  owner  of  adjoining  property,  is  financially  inter- 
ested to  do  so,  may  fairly  be  a&sumed  by  administration  to  have 
adequate  knowledge  on  the  subject.  Thus,  a  farmer  *  or  other 
owner  of  land  in  the  vicinity®  may  properly  give  an  estimate  as 
to  the  value  of  real  estate  in  the  community. 

Non-resident  witnesses.  — •  While  residence  in  the  community 
may  constitute  a  qualification,  it  is  by  no  means  ■  essential  to  com- 
petency. Should  it  appear  that  a  witness  is  qualified  to  give  a 
helpful  estimate,  the  fact  that  he  does  not  reside  where  the  land 
is  situated  or  the  property  lies  is  immaterial.  In  this  way,  where 
a  farmer  goes  to  a  sister  state  to  find  out  what  land  is  selling 
for  in  a  locality  there  and  acquires  all  the  information  that  any 
one  could  have,  he  will  properly  be  received  as  a  witness.®     That 

into  consideration  in  forming  an  opin-  v.  Graver,  32  Fla.  28,  42,  13  So.  444 

ion  of  the  selling  price  of  particular  (1893). 

land   should    be   reasonably   adjacent  Massachusetts.  —  Lincoln  v.  Com., 

thereto    and   embrace    real   estate   of  164  Mass.  368,  41  N.  E.  489   (1895). 

the  same  general   character.     Rea  v.  Minnesota.  —  LehmicKe  V.  R.  Co., 

Pittsburg  &  C.  R.  Co.,  229  Pa.   106,  19  Minn.  481   (1873). 

78  Atl.  73   (1910).  Missouri.  —  Union  Elev.  Co.  v.  R. 

3.  Stone  v.  Covell,  29  Mich.  359,  Co.,  135  Mo.  353,  36  S.  W.  1071 
362   (1874).  (1896);  Thomas  v.  Mallinckrodt,  43 

4.  Arkansas.  —  Hunnicutt  v.  Kirk-  Mo.  65  (1868). 

Patrick,  '39  Ark.  172    (1882).  Nebraska.  —  Northeastern  Neb.  R. 

Illinois.    —    Bradshaw   v.    Atkina,  Co.  v.  Frazier,  25  Neb.  54,  40  N.  W. 

110  111.  332   (1884).  609   (1888). 

Massachusetts.  —  Stone  v.  Covell,  Pennsylvania.  —  Hanover     Water 

29  Mass.  362  (1874).  Co.    v.    Iron    Co.,    84    Pa.    281,    285 

Nebraska.  —   Chicago,  R.  I.  &  P.  (1877)  ;  Philadelphia  &  N.  Y.  R.  Co. 

R.  Co.  V.  Buel,  66  Neb.  205,  76  N.  W.  v.  Bunnell,  81  Pa.  426  (1876). 

571    (1898).  Wisconsin.  —  Stolze  v.  Term.  Co., 

Rhode  Island.  —  Brown  v.  R.  Co.,  100  Wis.  208,  75  N.  W.  987   (1898). 

12  R.  I.  240  (1878).  6.  Boyce   v.    Gingrich,    (Mo.    App. 

5.  Florida.  —  Orange  Belt  R.  Co.  1911)    134  S.  W.  79. 
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such  a  person  has  known  the  land  only  for  a  short  time  affects 
merely  the  weight  of  his  testimony, '^  a  question  for  the  jury. 

Probative  force.  —  Should  a  witness  prove  to  be  suitably  quali- 
fied, the  fact  that  he  is  under  the  influence  of  bias  or  other  im- 
proper motive,  will  be  regarded  by  the  jury  as  a  consideration 
affecting  the  weight  of  his  testimony.* 

§  2113.  (Administrative  Requirements;  Relevancy  de» 
manded;   Qualifications  of   Witness;  Adequate  Knowledge); 

Public  Officers.  —  That  one  has  been  a  public  officer  charged  with 
the  duty  of  appraising  property  may  constitute  ground  for  receiv- 
ing his  opinion  as  to  value.-*  Such  an  estimate  may  have  been 
made  for  purposes  of  municipal  taxation,  e.  g.,  by  an  assessor.* 
The  valuation,  on  the  other  hand,  may  have  been  reached  with  the 
object  of  allotting  fair  damages  to  owners  whose  property  has  been 
taken  under  the  right  of  eminent  domain  for  a  public  or  qwasi- 
public  purpose.^ 

(1)  Taxes.  —  The  first  class  of  public  officers,  those  whose  func^ 
tion  it  is  to  value  property  for  purposes  of  taxation,  would  natur- 
ally include  assessors  of  taxes  *  and  other  officials  exercising  similar 
powers. 

On  the  other  hand,  it  has  not  escaped  attention  that  assessments 
for  purposes  of  taxation  are  made  upon  principles  foreign  to,  or, 
at  least,  not  necessarily  indicative  of  absolute  market  values.  In- 
deed, such  estimates  more  nearly  state  the  relative  than  the  abso- 
lute worth  of  property.  Accordingly,  they  have  been  rejected 
when  offered  as  proof  of  the  true  price.®     The  same  rejection  has 

7.  Wicks  V.  German  Loan  &  Invest-  3.  Information  by  others.  —  The 
ment  Co.,  (Iowa  1911)  129  N.  W.  basis  of  the  estimate  of  such  officers 
744.  may  consist,  in  part,  of  information 

8.  Brennan  v.  Pittsburg  &  C.  K.  furnished  by  others.  City  of  Balti- 
Co.,  230  Pa.  228,  79  Atl.  501   (1911).  more  v.  Hurlock,  113  Md.  674,  78  Atl. 

§  2113-1.  Chandler  v.  J.  P.  Aque-  558  (1910). 

duct,    125   Mass.   551     (1878);    Swan  4.  Whitman  v.  Boston  &  Maine  R. 

t'.  Middlesex,  101  Mass.  177    (1869);  Co.,    7    Allen    (Mass.)     313    (1863); 

Fowler  1'.  Middlesex,  6  All.  97  (1863).  Markowitz  r.   Pittsburg  &  C.  R.  Co., 

See  also  Gayle  v.  Court  of  County  216  Pa.  535,  65  Atl.  1097   (1907). 

Com'rs,     (Ala.     1908)     46    So.    261;  5.  Alalama.  —  Savannah,  etc.,  R. 

Town  of  Ripton  v.  Town  of  Brandon,  Co.  v.   Buford,   106  Ala.  303,   17  So. 

80  Vt.  234,  67  Atl.  541   (1907).  395   (1894). 

2.  Muskeget    Island    Club    v.    Nan-  Arliansas.  —  Texas,  etc.,  R.  Co.  r. 

tucket,   185   Mass.  303,   70  N.   E.   61  Eddy,  42  Ark.  527  (1884). 

(1904).  CoZororfo.— Ft.  Collins  Development 
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been  enforced  -where  tlie  tax-assessment  has  related  to  the  value  of 
buildings.®  Should  the  appraisal  appear  to  have  been  made  at  a 
period  comparatively  distant,  an  additional  administrative  reason 
is  furnished  for  excluding  the  estimate.^ 

When  offered  against  the  owner,  such  estimates  as  to  value  as 
are  furnished  by  assessments  -f^or  purposes  of  taxation  may  be  com- 
petent, as  admissions.®  No  estoppel  against  him  is,  however, 
created  in  the  matter  on  account  of  any  action  of  the  public  offi- 
cers.® The  proprietor  is  still  at  perfect  liberty  to  prove  the  actual 
market  value. •"' 

(2)  Damages.  —  In  the  second  class,  that  of  public  officers 
charged  with  the  duty  of  awarding  damages  to  the  owners  of  prop- 
erty, would  apparently  fall  assessors,^-^  county  commissioners,^^ 
selectmen  and  other  public  officers  with  corresponding  duties. 
Such  witnesses  may  be  fairly  entitled  to  rank  as  skilled  observers.^  ^ 


§    2114.     (Administrative    Requirements;    Relevancy    </e= 
manded;  Qualifications  of   Witness;  Adequate  Knowledge); 

Qualification  by  Dealing.  —  The  adequate  knowledge  requisite  to 


Ry.  Co.  V.  France,  (Colo.  1907)  92 
Pac.  953;  Carper  v.  Risdon,  (Colo. 
App.  1904)   76  Pac.  744. 

Connecticut.  —  Storra  v.  Robinson, 
74  Conn.  443,  SI  Atl.  135  (1902); 
Martin  v.  New  York,  etc.,  R.  Co.,  62 
Conn.  331,  25  Atl.  239   (1892). 

Massachusetts.  —  Kenerson  v. 
Henry,  101  Mass.  152  (1869);  Plint 
V.  Flint,  6  Allen  34,  83  Am.  Dec.  015 
(1863);  Brown  v.  Providence,  etc., 
R.  Co.,  5  Gray  35  (1855). 

North  Carolina.  —  Ridley  v.  Rail- 
road, etc.,  Co.,  124  N.  C.  37,  32  S.  E. 
379   (1899). 

Pennsylvania.  —  Hanover  Water 
Co.  V.  Ashland  Iron  Co.,  84  Pa.  St. 
279   (1877). 

Assessments  of  condemned  land 
by  official  commissioners  have  been 
held  to  be  equally  irrelevant  for  the 
same  purpose.  San  Luis  Obispo  v. 
Brizzolara,  100  Cal.  434,  34  Pac.  1083 
(1893). 

6.  Anthony  v.  New  York,  etc.,  R. 


Co.,    162    Mass.    60,    37    N.    E.    780 
(1894). 

7.  Miller  i:  Windsor  Water  Co., 
148  Pa.  St.  429,  23  Atl.  1132  (1892). 

8.  §  1413. 

See  also  Nashville,  C.  &  St.  L.  Ry. 
V.  Garth,  (Ala.  1908)  46  So.  583 
( colts ) . 

This  is  especially  so  where  the  dec- 
larations upon  the  basis  of  which 
the  imposition  of  taxes  has  been 
made  were  verified  by  the  oath  of  the 
owner.  Talleson  v.  Posey,  32  Ga. 
372    (1861). 

9.  New  Orleans  Pac.  R.  Co.  v.  Mur- 
rell,  36  La.  Ann.  344   (1884). 

10.  Betterments.  —  The  same  rule 
has  been  applied  in  the  case  of  the 
so-called  betterment  assessments. 
Nelson  v.  West  Duluth,  55  Minn.  497, 
57  N.  W.  149   (1893). 

11.  Fowler  v.  Middlesex,  6  All. 
97   (1863). 

12.  Johnson  v.  Fitchburg,  13  Gray 
(Mass.)    546   (1859). 

13.  §§  1827,  1828. 
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qualify  a  witness  to  give  a  helpful  estimate  as  to  value  may  well 
have  been  acquired  in  connection  with  the  purchase  '^  or  sale  ^  of 
property  similar  to  that  in  question,  i.  e.,  by  dealing  in  it.^     One 


§  2114r-l.  Colorado.  —  Union  Pac, 
etc.,  R.  Co.  V.  Williams,  3  Colo.  App. 
526,  34  Pac.  731    (1893)    (horses). 

Kansas.  —  Chandler  v.  Parker, 
(Kan.  Sup.  1902)  70  Pac.  368  (hogs, 
horses,  and  cattle ) . 

Massachusetts.  —  Brady  v.  Brady, 
8  Allen  101  (1864)  (horses  and  car- 
, riages ) . 

Michigan.  —  Mason  v.  Partrick, 
100  Mich.  577,  59  N.  W.  239  (1894) 
(horses)  ;  Richter  v.  Harper,  95 
Mich.  221,  54  N.  W.  768  (1893) 
(curiosities  and  animals  for  mu- 
seum) ;  Continental  Ins.  Co.  v.  Hor- 
ton,  28  Mich.  173   (1875). 

Minnesota.  —  Papooshek  v.  Wi- 
nona, etc.,  R.  Co.,  44  Minn.  195,  46 
N.  W.  329  (1890)  (real  property); 
Burger  v.  Northern  Pac.  R.  Co.,  22 
Minn.  343    (1876)    (hay). 

Sew  York.  —  Haan  *.  Metropoli- 
tan St.  R.  Co.,  34  Misc.  523,  69  N.  Y. 
Suppl.  888  (1901)  (wagons)  ;  Meyer- 
son  V.  Hartford  F.  Ins.  Co.,  16  Misc. 
(N.  Y.)  286,  38  N.  Y.  Suppl.  112 
(1896);  Rademacher  v.  Greenwich 
Ins.  Co.,  75  Hun  83,  27  N.  Y.  Suppl. 
155  (1894)  (clothing  and  furniture)  ; 
Phillips  V.  McNab,  16  Daly  150,  9  N. 
Y.  Suppl.  526  (1890)  (second-hand 
furniture)  ;  Woodruff  v.  Imperial  F. 
Ins.  Co.,  83  N.  Y.  133  (1880) 
( houses ) . 

Pennsylvania.  —  Betz  v.  Hummel, 
10  Pa.  Cas.  313,  13  Atl  938  (1888) 
(beer  cooler)  ;  Pittsburg,  etc.,  R.  Co. 
V.  Robinson,  38  Leg.  Int.  22  (1880) 
(real  property). 

South  Dakota.  —  Johnson  v.  Gil- 
more,  6  S.  D.  276,  60  N.  W.  1070 
(1894)    (cattle). 

Texas.  —  Houston,  etc.,  E.  Co.  v. 
Charwaine,  30  Tex.  Civ.  App.  633,  71 
S.  W.  401    (1902). 

The  precise  make  or  brand  involved 
in  the  inquiry  need  never  have  been 


handled    by    the    witness.      Moss    v. 
State,  (Ala.  1906)  40  So.  340. 

2.  Alabama.  —  Alabama  Great 
Southern  R.  Co.  v.  Moody,  92  Ala. 
279,  9  South.  238   (1890)    (cattle). 

Illinois.  —  Davis  v.  Northwestern 
El.  R.  Co.,  170  III.  595,  48  N.  E.  1058 
(1897)     (real  property). 

Massachusetts.  —  Brady  v.  Brady, 
8  Allen  101  (1864)  (horses  and  car- 
riages ) . 

Minnesota.  —  Papooshek  r.  Wi- 
nona, etc.,  R.  Co.,  44  Minn.  195,  46 
N.  W.  329   (1890)    (real  property). 

Neio  York.  —  Haan  f.  Metropoli- 
tan St.  R.  Co.,  34  Misc.  523,  69  N.  Y. 
Suppl.  888  (1901)  (wagons);  Phil- 
lips V.  MoNab,  16  Daly  150,  9  N.  Y. 
Suppl.  526  (1890)  (second-hand  fur- 
niture) ;  Woodruff  r.  Imperial  F.  Ins. 
Co.,  83  N.  Y.   133    (1880)     (houses). 

South  Dakota.  —  Johnson  v.  Gil- 
more,  6  S.  D.  276,  60  N.  W.  1070 
(1894)    (cattle). 

Wisconsin.  —  Carle  i\  Nelson,  145 
Wis.  593,  130  N.  W.  467  (1911) 
(tobacco) . 

3.  Muskeget  Island  Club  r.  Nan- 
tucket, 185  Mass.  303,  70  N.  E.  61 
(1904);  Brady  v.  Brady,  8  All.  101 
(1864)  (horses  and  wagons)  ;  Bailey 
V.  Walton,  (S.  D.  1909)  123  N.  W. 
701;  Allen  v.  Chicago  &  N.  W.  Ry. 
Co.,  145  Wis.  263,  129  N.  W.  1094 
(1911). 

Value,  whether  actual  or  as  regu- 
lated by  the  market,  is  largely  a  mat- 
ter of  individual  opinion,  and  any 
testimony,  direct  or  circumstantial, 
which  tends  to  throw  light  on  the 
subject,  and  which  would  enable  the 
jury  to  arrive  at  a  fair  conclusion, 
is  admissible,  including  opinions  of 
experienced  dealers  in  such  property 
and  of  experts.  Morrow  Transfer  Co. 
V.  Robinson,  (Ga.  App.  1910)  69  S. 
E.  317. 
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■who  customarily  handles  a  certain  line  of  goods  -will,  therefore,  be 
permitted  to  testify  as  to  their  value.*  It  is  not,  however,  even 
necessary  that  the  witness  should  have  actually  dealt  in  the  prop- 
erty in  question.  It  will  he  sufficient  if  he  has  been  present  at  a 
reasonable  number  of  saleo  of  it  ^  and  is  familiar  with  the  prices 
realized.^ 

Probative  force.  —  One  point  is  to  be  observed.  The  time  of 
such  sales  of  similar  property  must  be  shown  to  have  been  suffi- 
ciently near  to  that  involved  in  the  inquiry  to  make  the  estimate 
of  the  witness  as  to  the  value  of  the  property  in  suit  probatively 
relevant. 

Real  estate.  —  Whatever  may  be  the  leaning  of  a  responsible 
administrator  toward  scientific  or  professional  knowledge,^  deal- 
ing in  the  commodity  is  not  a  primary  grade  of  qualification  to 
testify  as  to  land  values.  Still  less,  is  it  an  exclusive  one.*  Any 
person*  fairly  acquainted  with  the  real  estate  in  question  and  rea- 
sonably aware  of  a  suitable  standard  of  its  value,  may  testify  as 
to  what  it  is  worth.  It  is  not  even  necessary  that  the  witness 
should  have  bought  or  sold  the  particular  estate  or  any  similar 
premises.®     The  minimum  of  requirement  in  this  respect  is  ap- 

4.  Johnson  v.  Gilmore,  6  S.  D.  276,  E.  790  (1894)  ;  Johnson  v.  R.  Co.,  Ill 
60  N.  W.  1070  (1894).  III.  418    (1884). 

5.  Continental  Ins.  Co.  v.  Horton,  Kansas.  —  Kansas  City  &  S.  W.  R. 
28  Mich.  175  (1873);  Enos  v.  St.  Co.  K.  Baird,  41  Kan.  69,  21  Pao.  227 
Paul  F.  &  M.  Ins.  Co.,  4  S.  D.  639,  (1889)  ;  Kansas  City  &  S  W.  R.  Co. 
57  N.  W.  919,  46  Am.  St.  Rep.  796  v.  Ehret,  41  Kan.  26,  20  Pae.  538 
(1894).  (1889);    Lawrence   &  W.   R.    Co.  v. 

6.  Continental  Ins.  Co.  v.  Horton,  Hawk,  39  Kan.  640,  18  Pac.  943 
28  Mich.  173   (1873)  ;  Phillips  v.  Mc-  (1888). 

Nab,   16  Daly   (N.  Y.)    150,  9  N.  Y.  Michigan.  —  Huff  v.  Hall,  56  Mich. 

Suppl.  526   (1890)    (second-hand  fur-  458,  23  N.  W.  88  (1885). 

nlture).  Mississippi.  —  Board  v.   Nelms,   34 

7.  Courts  have  expressed  a  prefer-  So.  149   (1903). 

ence     for     the    testimony     of     those  Nebraska.  —  Greeley  v.  Gebhardt, 

"whose  business"  in  life  has  afforded  89  N.  W.  753    (1902);  Lincoln  &  B. 

them    opportunities   of   acquiring   in-  H.  R.  Co.  v.  Sutherland,  44  Neb.  526, 

formation  and  of  judging  accurately  62  N.  W.  859  (1875). 

upon   the  question."     Green  v.   Chi-  New  York.  —  Robertson  v.  Knapp, 

cago,  97  111.  372   (1881).  35  N.  Y.  92   (1866). 

8.  California.  —  San  Diego  Land  Pennsylvania.  —  Hanover  Water 
Co.  V.  Neale,  78  Cal.  76,  20  Pac.  372  Co.  v.  Iron  Co.,  84  Pa.  281,  285 
(1888).  (1877)  ;  Philadelphia  &  N.  Y.  R.  Co. 

Illinois.   —   Pike   v.    Chicago,    155       ».  Bunnell,  81  Pa.  426  (1876). 
111.  656,  40  N.  E.  567   (1895);  Snod-  9.  Swan   v.    Middlesex,    101    Mass. 

grass  V.  Chicago,  152  111.  600,  38  N.       177  (1869)  ;  Russell  v.  R.  Co.,  4  Gray 
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parently  reached  when  it  is  said  that  the  witness  need  not  so  much 
as  have  heard  of  any  specific  sales  of  that  class  of  property.^"  Yet, 
while  this  is  so,  the  circumstance  that  the  witness  has  made  such 
sales  or  even  been  present  at  them  may  add  materially  to  the  pro- 
bative weight  of  his  inference.-^^ 

§  2115.  (Administrative  Requirements;  Relevancy  de-= 
manded;  Qualifications  of  Witness);  Administrative  Assump- 
tions  While,  as  has  been  said,^  a  presiding  judge,  before  per- 
mitting the  estimate  of  a  witness  as  to  the  value  of  property  to  go 
to  the  jury,  will  require  to  be  satisfied  that  the  opportunities  for 
observation  in  coordinating  mental  powers  of  the  witness  are  suffi- 
cient to  make  his  inference  helpful  to  the  jury,  he  may  not  demand 
proof,  in  the  first  instance.  It  may  still  be  sound  administration, 
for  the  expediting  of  trials,^  that  he  should  make  a  provisional  as- 
sumption upon  the  point.  A  judge  may  be  fully  justified  in  as- 
suming, for  the  time,  that  one  who  lays  claim  to  adequate  knowl- 
edge actually  possesses  it.^  Certain  classes  of  witnesses,  e.  g.,  a 
man  in  his  business,  may  reasonably  be  regarded  as  qualified  to 
state  the  value  of  the  articles  in  which  he  customarily  deals.  It 
may  be  taken  for  granted  that  most  intelligent  persons  have  an 
approximate  knowledge  of  the  value  of  things  in  common  use,* 
that  an  owner  of  property  knows  its  price  ^  and  the  like.  The 
only  effect  of  such  an  administrative  assumption  is,  as  is  elsewhere 
said,^  to  transfer  the  burden  of  evidence.^  The  opponent  is  at 
liberty,  if  he  see  fit,  to  introduce  evidence  showing  that  the  as- 
sumption is  not  well  founded.  He  has,  however,  suffered  no  prej- 
udice in  any  case  where  a  reasonable  opportunity  for  cross-examin- 
ing as  to  the  qualifications  of  the  witness  has  been  afforded  him  at 
some  appropriate  stage. 

607     (1855);     Walker    v.    Boston,    8  177    (1869);    Brainerd  i'.  R.  Co.,   12 

Cush.  279   (1851)  ;  Northeastern  Neb.  Gray  409    (1859)  ;   West  Newbury  v. 

E.  Co.  V.  Frazier,  25  Neb.  54,  40  N.  Chase,  5  Gray  421   (1855). 

W.  609   (1888).  §  2115-1.  §  2107. 

10.  Chicago  &  E.  R.  Co.  v.  Blake,  8.  §§  544  et  seq. 

116   111.    166,   4   N.    E.   488    (1886);  3.  Klotz   r.   James,   96  Iowa    1,  64 

Kansas  City  &  S.  W.  R.  Co.  v.  Baird,  N.  W.  648   (1895). 

41    Kan.    69,    21    Pac.    227     (1889);  See  also  §  2116. 

Kansas  City  &  S.  W.  R.  Co.  r.  Ehret,  4.  §  2104. 

41    Kan.    26,    20    Pac.    538     (1889);  5.  §  2140. 

Lawrence  &  W.  R.  Co.  v.  Hawk,  39  6.  §§  1184  et  seq. 

Kan.  640,  18  Pac.  943  (1888).  7.  §§  967  et  seq. 

11.  Swan  V.  Middlesex,   101  Mass. 
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§  2116.  (Administrative  Requirements;  Relevancy  de= 
manded;  Qualifications  of   Witness);  Claim  of  Knowledge. — 

Should  a  witness  assert  that  he  knows  the  property  in  question, 
whether  real,^  or  personal,^  and  is  acquainted  with  its  value,  ju- 
dicial administration  may  well  be  warranted  for  the  sake  of  econo- 
mizing time,^  in  holding  that  such  a  claim  furnishes  a  prima  facie 
ability  to  give  a  helpful  estimate.*  Should  the  actual  qualifica- 
tions of  the  witness  be  challenge  ..  they  must  be  established  in  the 
ordinary  way.*^ 

Restricted  claim.  —  It  is  not  important  that  the  assertion  of  the 
witness  as  to  knowledge  should  be  an  absolute  one.  It  may,  with 
equal  effect,  have  been  made  in  some  qualified  form  induced  by 
the  modesty  of  the  witness.®  This,  the  presiding  judge  may  find 
actually  covers  an  adequate  amount  of  personal  knowledge.  It 
does  not  imply  a  mere  conjecture.  Under  these  circumstances, 
the  statement  of  the  witness  may  properly  be  treated  as  a  claim  to 
adequate  knowledge.  On  the  other  hand,  while  a  modest  dis- 
claimer of  precise  knowledge  may  be  tolerated,  an  absolute  denial 
of  any  information  on  the  subject  renders  the  witness  incompetent. '^ 

Cross-examination.  —  The  accuracy  o^  the  claim  to  knowledge 

§    2116-1.  Union    Elevator    Co.    v.  New   York.   —    Smith   v.   Hill,   22 

Kansas   City   Suburban  Belt  R.   Co.,  Barb.  (N.  Y.)   656  (1856). 

(Mo.  Sup.  1896)   33  S.  W.  926.  Wisconsin.  —  Moore     v.     Chicago, 

2.  State  V.  Montgomery,  (S.  D.  etc.,  R.  Co.,  78  Wis.  120,  47  N.  W. 
1903)   97  N.  W.  716   (hogs).  273    (1890). 

3.  §§  544  et  seq.  5.  Missouri  Pac.  R.  Co.  v.  Coon,  15 

4.  Kansas.   —   Wichita   R.    Co.   v.  Neb.  232,  18  N.  W.  62   (1883). 
Kuhn,    38    Kan.     104,    16    Pac.     75  6.  §  1795. 

(1887)  ;   Central  Branch  Union  Pac.  Kentucky.  —  Bell  v.  Keach,  3  Ky. 

R.   Co.  V.  Andrews,  37  Kan.   162,   14  L.   Rep.    520    (1882)     ("guessing"). 

Pac.  509   (1887).  Michigan.  —  Johnston  v.  Farmers' 

Michigan.  —  Browne  v.  Moore,  32  F.  Ins.  Co.,  106  Mich.  96,  64  N.  W.  5 

Mich.  254  (1875).  (1895)     ("very  nearly"   knows). 

Missouri.  —  Union  Elevator  Co.  V.  New  York.  —  Bischoff  v.  Schulz,  5 

Kansas  City  Suburban  Belt  R.   Co.,  N.   Y.    Suppl.    757    (1889)     ("some- 

33  S.  W.  926   (1896)  ;  St.  Louis,  etc.,  thing"). 

R.  Co.  V.  St.  Louis  Union  Stock  Yards  Texas.  —  Harris  v.  Schuttler,  (Civ. 

Co.,    120    Mo.    541,    25    S.    W.    399  App.  1893)   24  S.  W.  989    (tolerably 

(1894);    Bowne  V.   Hartford   F.   Ins.  acquainted). 

Co.,  46  Mo.  App.  473    (1891).  Wisconsin.  —  Stolze  v,  Manitowoc 

Nebraska. —  Southeastern  Nebraska  Terminal  Co.,  100  Wis.  208,  75  N.  W. 

R.  Co.  V.  Frazier,  25  Neb.  53,  40  N.  987    (1898)    (somewhat  familiar). 

W.  609    ( 1888 )  ;   Sioiix  City,  etc.,  R.  7.  Clausen    v.    Tjenagel,    91    Iowa 

Co.  V.  Weimer,  16  Neb.  272,  20  N.  W.  285,  59  N.  W.  277    (1894)  ;  Smith  v. 

349  (1884).  Kobbe,  59  Barb.  (N.  Y.)  289   (1871). 
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may  be  tested  upon  cross-examination.  Should  the  benefit  of  such 
an  inquiry  be  waived,  the  claim  stands  good.^ 

§     2117.     (Administrative    Requirements;    Relevancy    de» 
manded;  Qualifications  of  Witness);  Action  of  appellate  Courts. 

—  The  action  of  a  trial  judge  in  admitting  witnesses  as  competent 
to  testify  on  the  question  of  value  will  not  be  revised  in  an  appel- 
late court,  so  long  as  reason  has  been  exercised.^  Should  the 
course  adopted  seem  not  to  have  been  rational,  reversal  may  prop^ 
erly  ensue.  Under  these  circumstances,  the  discretion  of  the  trial 
judge  is  said  to  have  been  "  abused,"  ^  as  if  the  magistrate  presid- 
ing at  the  hearing  had  been  guilty  of  a  wanton  pushing  of  his  own 
personal  rights  or  whims  to  the  prejudice  of  an  aggrieved  party. 
Should  it  appear  that  the  action  of  a  trial  judge  is  unreasonable 
and  that  prejudice  has  ensued,  the  appellate  court  may  be  com- 
pelled to  reverse  the  judgment.  Thus,  should  the  preliminary  de- 
tail of  facts  stated  by  the  witness^  be  rationally  insufficient  to 
warrant  affirmative  action  by  the  jury  in  accordance  with  the  esti- 
mate based  upon  it,*  the  appellate  court  may  be  justified  in  setting 
aside  the  result  reached  by  the  trial  judge.  The  lack  of  knowledge 
must,  however,  be  total  ^  and  the  error  obvious,  every  administra- 
tive assumption  being  made,  it  is  said,  in  favor  of  the  finding.® 
To  put  the  matter  in  a  slightly  different  form,  the  course  pursued 
must  have  amounted  to  legal  error,  the  right  to  the  use  of  reason 
being  one  conferred  by  the  substantive  law  of  procedure.'^     The 

A  witness   disclaiming  familiarity  94  Pac.  403  (land)  ;  El  Paso  &  S.  W. 

with  the  price  of  property  should  not  Ey.   Co.   v.   Smith,    (Tex.    Civ.   App^ 

be  permitted  to  give  his  opinion  as  1908)    108  S.  W.  988. 

to  its  value.     Adler  &  Co.  v.  Pruitt,  2.  Seurer  v.  Horst,  31   Minn.  479^ 

(Ala.  1910)    53  So.  315.  18    N.    W.    283    (1884);    Murphy   v^ 

8.  Wilson  V.  Harnette,   (Colo.  Sup.  Murphy,  22  Mo.  App.  18  (1886). 

1904)  75  Pac.  396.  3.  §  2118. 

§  2117-1.  Rimmer  JJ.  Wilson,  (Colo.  4.  Chicago,  etc..  Electric  R.  Co.  v. 

1908)     93     Pac.     1110;     Phillips     v.  Mawman,  206  111.    182,  69  N.  E.  66 

Marblehead,  148  Mass.  326,  19  N.  E.  (1903). 

547  (1889)  ;  Warren  v.  Spencer  Water  5.  Fox  v.  Cox,  20  Ind.  App.  61,  50 

Co.,    143    Mass.    155,    9    N.    E.    527  N.  E.  92  (1898). 

(1887).  6.  Kent  Furniture  Mfg.  Co.  v.  Ran- 

8ee  also  McDonough   v.   Williams,  som,    46    Mich.    416,    9    N.    W.    454 

(Ark.  1908)   112  S.  W.  164;  Perry  V.  (1881)  ;   Stevens  v.  Benton.  39  How. 

J.  Noonan  Furniture  Co.,   (Cal.  App.  Pr.  (N.  Y.)   13  (1870), 

1908)    95   Pac.   1128    (services);   Ma-  7.  §§  118  et  sej. 
bry  V.  Randolph,    (Cal.  App.   1908) 
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statement,  however,  that  the  action  of  the  trial  judge  in  this  con- 
nection cannot  be  reversed  *  seems  far  too  sweeping." 

Administrative  substitution.  —  The  true  administrative  rela- 
tion between  an  appellate  court  and  the  judge  presiding  at  the  trial 
is  practically  the  same  as  that  properly  existing  between  the  trial 
judge  and  the  jury  who  have  rendered  a  verdict  which  the  former 
is  asked  to  set  aside.-'*'  In  either  case,  the  act  of  ordering  a  new 
trial  should  not  be  based  upon  the  feeling  that  the  revising  judge 
or  appellate  court  would  have  arrived,  upon  the  evidence,  at  a  re- 
sult different  from  that  actually  reached.  This  is,  properly  re- 
garded, a  purely  academic  question.^-'  The  real  inquiry  in  both 
cases  is  this:  Has  reason  been  exercised  in  reaching  the  actual 
result,  could  the  jury  or  trial  judge  properly  have  come  to  the  con- 
clusion which  they  did  by  employing  logical  and  legal  reasoning  ? 
If  this  inquiry  be  answered  in  the  affirmative,  the  verdict  of  the 
jury  or  action  of  the  trial  judge  should,  as  a  matter  of  principle 
be  allowed  to  stand.  Otherwise,  reversal  may  properly  follow, 
provided  actual  prejudice  to  the  just  rights  of  the  party  claiming 
to  be  aggrieved  has  been  shown.  No  other  course  can  fairly  be 
called  revision.     It  is  administrative  suhstituiion. 

Trial  by  jury.  —  To  give  an  appellate  court  a  right  to  revise 
the  findings  of  a  jury,  as  is  often  done,^^  would  seem,  so  long  as 
reason  has  been  observed,  an  infraction  of  the  rights  of  this  branch 
of  the  mixed  tribunal  as  they  existed  at  the  common  law.'^ 

Uncontroverted  facts.  —  Where  the  facts  upon  which  the  trial 
judge  has  acted  are  uncontroverted,  the  right  of  an  appellate  court 
to  revise  the  action  below  seems  much  clearer.     The  question 

8.  Taylor  v.  Eoger  Williams  Ins.  ■  dice  be  shown,  cannot  be  doubted. 
Co.,  51  N.  H.  50  (1871);  Dole  v.  This  is  an  essential  function  of  an 
Johnson,  50  N.  H.  452  (1870).  appellate  court.     Indeed,  the  obliga- 

9.  Other  error  in  law.  —  It  will  tion  to  reverse  a  ruling  or  finding 
not  be  overlooked  that  the  views  here  where  reason  has  not  been  exercised 
suggested  as  to  the  proper  revisory  by  a  presiding  judge  seems  based 
function  of  an  appellate  court  relate  upon  the  fact  that  the  right  of  every 
simply  to  its  action  in  connection  litigant  to  the  use  of  the  reasoning 
with  the  preliminary  findings  of  fact  faculty  is  a  legal  one. 

made  by   the   trial  judge.     Where  a  10.  §§  306  et  seq. 

proposition  of  substantive  law  is  in-  11.  Conness  v.  Com.,  184  Mass.  341, 

volved  and  has  been  erroneously  de-  69  N.  E.  341   (1904). 

cided,  a  different   administrative  sit-  12.  Emperor  v.   Chellan,   3   Indian 

uation  is  presented.     The  right  and  Criminal   Law   Journal   371    (1905). 

duty  of  an  appellate  tribunal  to  re-  13.  §  310. 

verse  for  legal  error,  provided  preju- 
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raised,  under  such  circumstances,  is  one  of  law.  An  appellate 
court  properly  deals  with  such  matters.  Therefore,  where  the 
facts  are  undisputed,  the  tribunal  may  very  well  handle  them. 
Their  meaning,  in  terms  of  right  or  liability,  is  a  legal  question. 
The  rule  that  an  appellate  court  ought  not  to  disturb  the  conclu- 
sions of  the  judge  appealed  from  on  a  question  of  fact  has  no  ap- 
plication where  there  is  no  conflict  of  testimony,  and  the  only 
issue  of  fact  is  the  proper  inference  to  be  drawn  from  the  un- 
disputed faets.^* 

§  2118.  (Administrative  Requirements;  Relevancy  de= 
manded) ;  Preliminary  Statement  of  Fact.  —  As  a  general  matter 
of  practice,  the  presiding  judge  may  well  require  that  one  who  pro- 
poses to  state  an  estimate  of  value,  either  in  the  form  of  an  infer- 
ence, conclusion  or  judgment,  should  detail,  before  doing  so,  such 
of  the  constituent  elements  as  the  basis  of  his  estimate  as  he  rea- 
sonably can.^  This  requirement  has  been  imposed  by  the  court 
indifferently  in  the  case  of  real  estate,^  personal  property  *  or  ser- 


14.  Thurburn  v.  Steward,  3  Law 
Reports  Privy  Council  478  (1871); 
Eothchild  v.  Hennings,  9  B.  &  C.  470 
(1829)  ;  Luke  v.  Waite,  (Australia 
1905)   2  Com.  Law  Reports  252. 

§  2H8-1.  Arkansas.  — -  Arkansas 
Midland  R.  Co.-t;.  Griffith,  63  Ark. 
491,  39  S.  W.  550  (1897). 

Illinois.  —  Chicago  Sanitary  Dist. 
V.  Loughran,  160  111.  362,  43  N.  E. 
359  (1896). 

Indiana.  —  Holten  v.  Lake  County, 
55  Ind.  194   (1876). 

Iowa.  —  Doud  V.  Mason  City,  etc., 
E.  Co.,  76  Iowa  438,  41  N.  W.  65 
(1888). 

Minnesota.  —  Burger  v.  Northern 
Pac.  R.  Co.,  22  Minn.  343   (1876). 

Mississippi.  —  Board  of  Levee 
Com'rs  V.  Nelms,  82  Miss.  416,  34 
South.  149  (1903). 

Missouri.  —  Morrow  v.  Missouri 
Pac.  Ry.  Co.,  (App.  1910)  123  S.  W. 
1034  (stoppage  of  business)  ;  St. 
Louis  Terminal  R.  Co.  r.  Heiger, 
139  Mo.  315,  40  S.  W.  947  (1897); 
Tate  V.  Missouri,  etc.,  R.  Co.,  64  Mo. 
149   (1876). 


Montana.  —  Root  v.  Butte,  etc.,  R. 
Co.,  20  Mont.  354,  51  Pac.  155  (1897). 

Pennsylvania.  —  Brown  v.  Corey, 
43  Pa.  St.  495  (1862). 

See  also  Central  Pac.  R.  Co.  v. 
Pearson,  35  Cal.  247   (1868). 

Z.  IlUnois.  —  Illinois,  etc.,  R.  Co. 
V.  Van  Horn,  18  111.  257   (1857). 

Massachusetts.  —  Dickenson  v. 
Fitchburg,  13  Gray  546   (1859). 

New  York.  —  Gordon  v.  Kings 
County  El.  R.  Co.,  23  N.  Y.  App.  Div. 
51,  48  N.  Y.  Suppl.  382  (1897). 

Pennsylvania.  —  Brown  v.  Corey, 
43  Pa.  St.  495  (1862). 

United  States.  —  Hawes  v.  Warren, 
119  Fed.  978   (1902). 

3.  Western  Home  Ins.  Co.  r.  Rich- 
ardson, 40  Nebr.  1,  58  N.  W.  597 
(1894);  Rodee  r.  Detroit  F.  &  M. 
Ins.  Co.,  74  Hun  (N.  Y.)  146,  26  N. 
Y.  Suppl.  242   (1893). 

"A  description  of  the  property,  its 
character  and  qualities,"  has  been  the 
measure  of  preliminary  statement  re- 
quired. Whipple  V.  Walpole,  10  N 
H.  130  (1839). 


i!S27     Value  not  the  Sum  of  separate  Elements.     §  2118 

vices.*  Where  the  witness  is  himself  the  owner  of  the  property, 
it  has  been  suggested  that  he  ought  fairly  to  be  permitted  to  state. 
in  connection  with  his  preliminary  detail,  such  of  the  elements  of 
value  presented  by  his  property  as  one  desirous  of  selling  it  might 
properly  represent  to  a  proposed  purchaser  in  order  to  facilitate 
the  sale.^  The  court  may  even  permit  a  witness,  after  enumerat- 
ing such  of  the  individual  elements  of  value  which  a  given  parcel 
of  land  possesses  to  state  what  the  owner  is  fairly  "  worth."  ^ 
This  may  be  done  as  a  matter  of  administration  or,  as  is  commonly 
said,  of  "  discretion." 

Insufficient  constituting  facts.  —  Should  it  appear  to  the  pre- 
siding judge  that  the  basis  of  constituting  facts,  detailed  by  the 
witness  as  the  ground  of  his  opinion,  is  insufficient  to  warrant  the 
jury,  as  reasonable  men,  in  deciding  in  accordance  with  his  esti- 
mate, his  act  of  reasoning  will  be  rejected.'' 

As  a  matter  of  substantive  laiu,  the  enumeration  of  the  separate 
elements  of  value  before  and  after  the  doing  of  an  act  for  which 
damages  are  claimed  is  subject  to  the  qualification  that  the  facts 
so  stated  are  merely  deliberative  in  their  nature  as  bearing  upon 
the  question  of  fair  price.  The  latter  is  by  no  means  to  be  taken 
as  the  sum  of  these  elements.^  Conversely,  the  enumeration  is 
not  necessarily  inadmissible  because  certain   constituent  details 

4.  Storms  v.  Lemon,  7  Ind.  App.  From  the  judicial  reasoning  on  which 
435,  34  N.  E.  644  (1893);  McPetera  the  admissibility  of  the  inference  ig 
V.  Ray,  85  N.  C.  462   (1881).  grounded  it  follows  that  all  the  facta 

5.  Little  Rock  Junction  R.  Co.  v.  at  the  basis  of  the  opinion  need  not 
Woodruff,  49  Ark.  381,  5  S.  W.  792,  4  be  stated.  Wade  .v.  Carolina  Tele- 
Am.  St.  Rep.  51  (1887).  phone  &  Telegraph  Co.,  147  N.  C.  219, 

6.  Middlebury  v.   Rutland,   33   Vt.  60  S.  E.  987  (1908). 

414,  431  (1860).  8.  Root  v.   Butte,  etc.,   R.   Co.,   20 

7.  Lynch  v.  Troxell,  207  Pa.  St.  Mont.  354,  51  Pac.  155  (1897)  (travel 
162,  56  Atl.  413  (1903)  (damages  in  along  highway)  ;  E.  T.  &  H.  K.  Ide 
flowing  land)  ;  Bailey  v.  Mill  Creek  v.  Boston  &  M.  R.  R.,  83  Vt.  66,  74 
Coal  Co.,  20  Pa.  Super.  Ct.  186  Atl.  401  (1909)  ( locomotive  fire ) . 
(1902)  ;  Eastern  Texas  R.  Co.  v.  The  price  of  lands  is  to  be  deter- 
Scurlock,  (Tex.  Sup.  1904)  78  S.  W.  mined  by  testimony  of  competent  wit- 
490;  Cameron  Mill,  etc.,  Co.  v.  An-  nesses  as  to  what  is  its  worth  as  a 
derson,  (Tex.  Civ.  App.  1904)  78  S.  whole,  not  by  adding  together  the 
W.  971  (services  of  nurse)  ;  Glasier  worth  of  the  gravel,  clay,  the  culti- 
V.  Nichols,  112  Fed.  877  (1902);  The  vated  soil,  and  so  forth.  Witnesses  can. 
Conqueror,  166  U.  S.  110,  17  S.  Ct.  however,  take  these  facts  into  con- 
510,  41  L.  ed.  937  (1896).  sideration   in   fixing  their   estimates. 

Complete  statement  not  required.—      Page  v.  Wells,  37  Mich.  415  (1877). 
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have  no  legal  bearing  in  the  particular  case  '  either  upon  the  issue 
of  damages  ^°  or  any  other  question  raised  in  the  action.^^ 

Illegal  evidence.  —  Should  the  estimate  of  a  witness  appear  to 
rest  upon  a  substantial  foundation  of  observed  phenomena  and 
knowledge  of  the  standard  involved,  it  is  not  necessarily  fatal  to 
its  admissibility  as  secondary  evidence  of  value  that  additional 
facts,  which  procedure  does  not  recognize  as  proper  should  also  be 
employed.  Thus,  that  an  estimate  rests  in  part,  upon  information 
furnished  by  others  ^^  may  not  require  its  rejection. 

§  2119.  (Administrative  Requirements;  Relevancy  de- 
manded; Preliminary  Statement  of  Fact);  Skilled  Observer. — 

The  preliminary  detail  of  constituting  facts,  on  which  the  esti- 
mate of  value  rests,  which  is  required  of  the  ordinary  observer  ^ 
is  demanded  also  of  the  skilled  witness,  testifying  from  observa- 
tion. Unless  such  a  preliminary  statement  is  made,  the  estimate 
itself  may  properly  be  rejected,^  there  being  no  way  of  determining 
its  relation  to  reality  and  consequent  probative  force. 

Conclusions.  —  Included  among  other  facts  constituting  part  of 
the  basis  of  the  estimate  of  the  witness  may  be  information  fur- 
nished by  others.*  So  far  as  the  influence  of  this  constituting 
element  extends,  its  effect  is  to  make  the  act  of  reasoning  approach 
more  nearly  the  region  of  Conclusion. 

§  2120.  (Administrative  Requirements;  Relevancy  de- 
manded; Preliminary  Statement  of  Pact;  Skilled  Observer) ; 

Farm  Value.  —  A  farmer,  though  not  the  owner  of  the  tract  in 

9.  Chicago  Sanitary  Dist.  v.  Lough-  Calumet  Stock  Farm,  96  111.  App. 
ran,  160  111.  362,  43  N.  E.  359  (1896).       337  (1901)   [affirmed,  194  111.  9,  61  N. 

10.  Cram  v.  Chicago,  94  111.  App..  E.  1095,  88  Am.  St.  Eep.  68  (1901)] 
199(1900).  (trotting  horse). 

11.  Rodee  v.  Detroit  F.  &  M.  Ins.  Neio  York.  —  Phillips  v.  Terry,  3 
Co.,  74  Hun  (N.  Y.)  146,  26  N.  Y.  Abb.  Dec.  607,  3  Keyes  313, 1  Transcr. 
Suppl.  242    (1893).  App.    235,    5   Abb.    Pr.    (N.    S.)    327 

12.  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  (1867). 

Arthur,    (Tex.   Civ.   App.    1910)    124  Texas.  —  Ft.  Worth,  etc.,  R.  Co.  v. 

S.  W.  213  (barn  destroyed  by  fire).  Hurd,    (Civ.    App.    1894)    24    S.    W. 

§  2119-1.  §  2118.  995. 

2.  Arkansas.  —  Arkansas  Midland  United    States.  —  Hawes    V.    War- 

R.   Co.   I-.   Griffith,    63   Ark.   491,    39  ren,  119  Fed.  978  (1902). 

S.   W.   550    (1897);    St.   Louis,   etc.,  3.  Jones  v.   Snyder,    117  Ind.  229, 

E.  Co.  V.  Lyman,  57  Ark.  512,  22  S.  20  N.  E.  140  (1888)  ;  Stone  v.  Covell, 

W.   170    (1893).  29  Mich.  359   (1874). 

Illinois.  —  Chicago,  etc.,  R.  Co.  v. 
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question,  is  deemed  a  skilled  witness  with  regard  to  farming  land.' 
He  must  be  shown  to  be  acquainted  with  the  parcel  of  land  which 
he  proposes  to  appraise.^  If  this  be  done,  the  witness  may  be  per- 
mitted to  estimate  the  value,  as  it  were,  from  several  angles  or 
points  of  view,^  thus  furnishing  suggestions  to  the  jury  in  arriv- 
ing at  an  ultimate  conclusion.  In  the  same  way,  he  may  testify 
either  as  to  the  market  price  or  regarding  the  usable,  the  pro- 
ductive, value  of  the  farm.  Any  element  of  value  which  the 
premises  possess,  the  witness  may  declare.  Should  he  be  unable 
to  state  any  of  these,  he  will  be  deemed  incompetent  to  give  an 
estimate  of  any  assistance  to  the  jury  regarding  either  the  value 
of  the  land  as  a  whole  or  as  to  the  damages  caused  by  any  taking 
or  other  injury.* 


§  2120-1.  Colorado.  —  Chicago, 
etc.,  R.  Co.  V.  Laraen,  19  Colo.  71,  34 
Pac.  477    (1893). 

Kansas.  —  Chicago,  etc.,  R.  Co.  V- 
Cosper,  42  Kan.  561,  22  Pac.  634 
(1889);  Leroy,  etc.,  R.  Co.  v.  Ross, 
40  Kan.  598,  20  Pac.  197,  2  L.  R.  A. 
217    (1889). 

Massachusetts.  —  Muskeget  Island 
Club  V.  Nantucket,  185  Mass.  303,  70 
N.  E.  61  (1904). 

Michigan.  —  Stone  v..  Covell,  29 
Mich.  359  (1874)  ;  Wallace  v.  Finch, 
24  Mich.  255  (1872). 

Mississippi.  —  Board  of  Levee 
Com'rs  V.  Dillard,  76  Miss.  641,  25 
South.  292   (1898). 

Missowri.  —  Anslyn  v.  Frank,  8 
Mo.  App.  242  (1880). 

Nebraska.  —  Greeley  County  v. 
Gebhardt,  2  Nebr.  (Unoff.)  661,  89 
N.  W.  753   (1902). 

New  York.  —  Robertson  v.  Knapp, 
35  N.  Y.  91,  33  How.  Pr.  309  (1866). 

Pennsylvania.  —  White  v.  Western 
Allegheny  R.  Co.,  222  Pa.  534,  71 
Atl.  1081  (1909);  Matteson  v.  New 
York  Cent.  &  H.  R.  R.  Co.,  40  Pa. 
Super.  Ct.  234  (1909);  Galbraith  v. 
Philadelphia  Co.,  2  Pa.  Super.  Ct.  359 
(1896)  ;  Curtin  v.  Nittany  Valley  R. 
Co.,  135  Pa.  St.  20,  19  Atl.  740 
(1890);    Pittsburg   Southern   R.   Co. 


V.  Reed,  4  Pa.  Cas.  353,  6  Atl.  838 
(1886). 

Washington.  —  Portland  &  S.  Ry. 
Co.  V.  Skamania  Boom  Co.,  109  Pac. 
814   (1910). 

Such  a  witness  need  have  no  knowl- 
edge of  actual  sales.  It  is  sufficient 
that  he  claim  to  know  the  market 
value.  Kansas  City,  O.  L.  &  T.  Ry. 
Co.  V.  Weidemmann,  (Kan.  1908)  94 
Pac.  146. 

The  probative  force  of  an  inference 
may  be  increased  by  showing  that  the 
witness  has  actually  worked  upon  the 
land  in  question.  Board  of  Levee 
Com'rs  V.  Dillard,  76  Miss.  641,  25 
South.  292   (1898). 

2.  Robertson  v.  Knapp,  35  N.  Y.  91, 
33  How.  Pr.  (N.  Y.)  309  (1866). 

3.  On  the  value  of  farm  land,  the 
opinions  of  farmers  are  admissible. 
Where  they  live  in  the  vicinity,  are 
acquainted  with  the  situation  of  the 
land  in  question,  its  quality  and 
adaptability  for  agricultural  pur- 
poses, and  claim  to  know  its  value, 
they  may  be  regarded  as  qualified, 
although  they  may  not  have  been  en- 
gaged in  buying  and  selling  land  and 
do  not  know  of  an  actual  sale  of  the 
specific  premises  or  of  any  similar 
lands.  Schmidt  v.  Beiseker,  (N.  D. 
1909)    120  N.  W.  1096. 

4.  Ottawa,  etc.,  R.  Co.  v.  Fisher,  42 
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Other  witnesses.  —  It  is  not  in  the  least  essential  that  one  who 
estimates  farm  value  should  be  engaged  in  the  business  of  farm- 
ing ^  at  the  time  when  he  gives  his  estimate  or  even  that  he  should 
ever  have  been  practically  employed  in  agriculture.® 

§  2121.  (Administrative  Requirements;  Relevancy  de- 
manded; Preliminary  Statement  of  Fact;  Skilled  Observer); 

Unusual  Uses.  —  The  value  of  land  adapted  for  common  uses  con- 
stitutes the  range  of  the  ordinary  observer's  estimate.  A  witness 
skilled  by  experience  in  dealing  with  property  best  fitted  or  solely 
available  for  an  unusual  purpose  may  state  his  estimate  as  to  its 
value  ^  provided  that  he  has  seen  the  property.  Evidence  that  the 
laud  across  which  a  railroad  right  of  way  is  located  contains  coal 
is  admissible  to  show  the  market  value  of  the  land  as  an  entirety, 
and  for  purposes  for  which  it  might  be  available  in  the  future, 
although  the  coal  itself  is  not  appropriated.^ 

§  2122.  (Administrative  Requirements;  Relevancy  de= 
manded;  Preliminary  Statement  of  Fact);  Sales  of  Property 

Scott,  157  Mo.  520,  57  S.  W.  1076 
(1900)    ( stone  quarry ) . 

Pennsylvania.  —  Stocker  v.  Schnei- 
der, 228  Pa.  149,  77  Atl.  437  (1910) 
(brewery  plant)  ;  Mengell's  Ex'rs  v. 
Mohnville  Water  Co.,  224  Pa.  120, 
73  Atl.  201  (1900)  (mill  property); 
Hanover  Water  Co.  i'.  Ashland  Iron 
Co.,  84  Pa.  St.  279  (1877)  (ore 
bank ) . 

Texas.  —  Kincheloe  Irrigating  Co. 
V.  Hahn  Bros.  &  Co.,  (Civ.  App.  1910) 
132  S.  W.  78  (cultivation  of  rice)  ; 
Peters  v.  Strauss,  (Civ.  App.  1910) 
132  S.  W.  956   (hotel  purposes). 

Washington.  —  Seattle  &  M.  R.  Co. 
V.  Roeder,  30  Wash.  244,  70  Pac.  493 
(1902)    (stone  quarry). 

Wisconsin.  —  Jeffery  v.  Osborne, 
145  Wis.  351,  129  N.  W.  931  (1911) 
(manufacturing). 

United  States.  —  Montana  R.  Co. 
V.  Warren,  137  U.  S.  348,  11  S.  Ct. 
96,  34  L.  ed.  681  (1890)  ("pros- 
pect"). 

2.  Dowd  r.  Mason  City,  etc.,  R.  Co., 
76  Iowa  438,  41  N.  W.  65  (1888). 


Kan.  675,  22  Pac.  713    (1889)    (rail- 
road ) . 

See  also  Chicago,  etc.,  R.  Co.  v. 
Easley,  46  Kan.  337,  26  Pac.  731 
(1891). 

5.  Robertson  r.  Knapp,  35  N.  Y. 
91,  33  How.  Pr.   (N.  Y.)  309   (1866). 

6.  Van  Deusen  v.  Young,  29  Barb. 
(N.  Y.)  9  (1858). 

§  2121-1.  Colorado.  —  Wilson  v. 
Harnette,  (Sup.  1904)  75  Pac.  395 
(vein  in  a  mine) . 

Illinois.  —  Favar  v.  Riverview, 
144  111.  App.  86  (1908)  ("amuse- 
ment park  privilege  ")  ;  Chicago  Sani- 
tary Dist.  V.  Loughran,  160  111.  362, 
43  N.  E.  359  (1896)    (quarry). 

Maine.  —  Clark  v.  Rockland  Water 
Power  Co.,  52  Me.  6G   (1860)    (mill). 

Maryland.  —  Rumsey  Electrical 
Mfrs.  Co.  V.  Livers,  112  Md.  516,  77 
Atl.  295   (1910)    (electrical  plant). 

Massachusetts.  —  Stone  r.  Pente- 
cost. 206  Mass.  505,  92  N.  E.  1021 
(1910)  ;  Cochrane  r.  Com.,  175  Mass. 
299,  56  N.  E.  610  (1900)  (bleaching 
mill). 

Missoii/ri.   —   Steam    S.    C.   Co.   v. 


2831      Insufficient  Data  Geound  foe  Ebjection.      §  2123 

It  is  by  no  means  essential  to  the  competency  of  an  observer  who 
proposes  to  state  an  estimate  as  to  the  value  of  a  particular  piece 
of  property  that  he  should  have  known  of  any  sales  of  that  in- 
dividual land  or  chattel.  He  need  not  even  have  information  of 
the  sale  of  any  similar  property.^ 

On  the  other  hand,  acquaintance  with  similar  sales  may  prop- 
erly be  regarded  as  qualifying  the  witness  to  testify  as  to  the 
value  of  specific  real  estate  ^  or  even  as  to  that  of  a  particular 
article. 

§  2123.  (Administrative  Requirements;  Relevancy  de= 
manded;  Preliminary  Statement  of  Pact);  Insufficient  Data. — 

Should  the  facts  detailed  by  the  proposed  witness  in  his  pre- 
liminary statement  be  insufficient  to  enable  him  to  reach  any 
determinate  estimate  of  value,^  he  will  be  rejected  as  a  witness.^ 
A  fortiori,  should  it  satisfactorily  appear  on  the  preliminary  state- 
ment that  no  adequate  basis  for  a  helpful  estimate  can,  in  the 
nature  of  things,  exist  on  the  part  of  a  witness,  his  estimate  as  to 
value  will  be  excluded.  Thus,  the  value,  for  trotting  purposes  of  a 
mare  in  foal  ^  has  been  rejected  as  speculative.  On  the  other  hand, 
it  has  been  said  with  regard  to  animals  that  their  value,  e.  g.,  that 
of  a  dog,*  may  be  fairly  estimated  from  knowledge  of  its  qualities, 
although  no  fixed  market  value  can  be  shown. ^ 

§   2122-1.  Greeley   County   v.   Geb-  United  States.  —  Hawes  v.  Warren, 

hart,  (Nebr.  1902)  89  N.  \..  ......  119  Fed.  978   (1902). 

2.  Cherokee  v.  R.  Co.,  52  la.  281,  3  2.  Lynch  v.  Frexell,  207  Pa.  St. 
N.  W.  42  (1879)  ;  Swan  i;.  Middlesex,  162,  56  Atl.  413  (1903);  Eastern 
101  Mass.  177  (1869);  Wallace  v.  Texas  R.  Co.  v.  Sourlock,  (Tex.  Sup. 
Finch,  24  Mich.  255  (1872)  ;  Pitts-  1904)  78  S.  W.  490;  Glasier  v.  Nich- 
burg  &  L.  E.  R.  Co.  v.  Robinson,  95  ols,  112  Fed.  877  (1902)  ;  The  Con- 
Pa.  428,  432    (1880).  queror,  166  U.  S.  110,  17  S.  Ct.  510, 

§    2123-1.    Arkansas.  —  Arkansas  41  L.  ed.  937    (1897). 

Midland   R.   Co.   v.  Griffith,   63  Ark.  Where  the  preliminary  qualification 

491,  39  So.  550   (1897).  is  not  made,  the  party  against  whom 

Illinois.  —  Chicago,  etc.,  R.  Co.  v,  the  witness  is  ofiFered,  is  not  entitled 

Calumet    Stock    Farm,    96    111.    App.  to   have   the    evidence    stricken   from 

337   [affirmed  in  194  111.  9,  61  N.  E.  the  record.    Mercer  v.  Vose,  40  N.  Y. 

1095,  88  Am.  St.  Rep.  68   (1901)].  Super.  Ct.  218  (1875). 

Louisiana.  —  Liles  v.  New  Orleans  3.  Whitney  v.  Taylor,  54  Barb.  N. 

Canal    &   Banking    Co.,    11    Rob.    92  Y.  536   (1868). 

(1845).  4.  Brown    v.    Hoburger,    52    Barb. 

Xew  York.  —  Phillips  f.  Terry,  3  (N.  Y.)    15    (1868)  ;   Dunlap  v.  Sny- 

Abb.  Dec.  607,  3  Keyes  313,  1  Transer.  der,  17  Barb.   (N.  Y.)   561   (1854). 

App.  235,  5  Abb.  Pr.  N.  S.  327  ( 1867) .  5.  Bowers  v.  Horen,  93  Mich.  420, 

Texas.  —  Ft.  Worth,  etc.,  R.  Co.  v.  52  N.  W.  535,  32  Am.  St.  Rep.  513, 

Hurd,  (Civ.  App.  1894)  24  S.  W.  995.  17  L,  R.  A.  773   (1893). 
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Irrelevant  facts.  —  Should  the  basis  of  fact  detailed  by  the 
witness  be  insufEcient  because  irrelevant  to  the  estimating  of 
value,  the  inference  itself  will  be  rejected.® 

§  2124.  (Administrative  Requirements;  Relevancy  de« 
manded;  Preliminary  Statement  of  Fact;  Insufficient  Data); 

Cross-Examination That  a  presiding  judge  may  permit  a  cross- 
examination,  at  the  stage  of  voir  dire,  into  the  rational  sufficiency 
of  the  preliminary  statements  of  one  who  proposes  to  testify  to  an 
estimate  of  value,  or  into  the  general  qualifications  of  such  a 
witness,  is  unquestionable.-'  It  has  even  been  said  that  the  rights 
of  the  opponent  require  that  this  should  be  done.^  The  matter  of 
interrogation  on  voir  dire  is,  in  the  absence  of  statutory  regula- 
tion, determined  by  the  presiding  judge  as  an  administrative 
matter,  always  within  the  limits  prescribed  by  reason.^  Cross- 
examination  as  to  qualification  at  the  later  stage  where  it  affects 
credibility  rather  than  competency,  will  be  accorded  as  a  matter 
of  right.* 

Claim  to  adequate  knowledge.  —  The  truth  of  a  claim  to  ade- 
quate knowledge  ®  may  well  be  tested  upon  cross-examination.® 
Should  the  opportunity  for  thus  testing  the  basis  of  the  claim  be 
neglected,  the  evidence  stands  although  the  amount  of  the  witness' 
actual  knowledge  is  thus  left  entirely  undisclosed.^ 

§  2125.  Ordinary  Observer ;  Personal  Property.  —  O'rdinarv  ob- 
servers may  accurately  estimate  the  value  of  lands  and  chattels 
with  which  men  in  general  are  acquainted.  The  qualifications  of 
the  witness  to  state  an  inference  helpful  to  the  jury  must  be  proved 
to  the  satisfaction  of  the  presiding  judge  or  the  circumstances  be 

6.  San    Diego    Land,    etc..    Oo.    v.  2.  Friday  v.  Pennsylvania  R.  Co., 

Neale,  88  Cal.  50,  25  Pac.  977,  11  L.  204  Pa.  405,  54  Atl.  339   (1903). 

E.  A.   604    (1891);   Micliael  v.  Ores-  3.  Drew     v.     Beall,     62     111.     164 

cent  Pipe  Line  Co.,  159  Pa.  St.  99,  28  (1871). 

Atl.  204   (1893).  4.  §§  377  et  seq. 

§  2124-1.  Scope.  —  The  trial  judge  5.  §  2116. 

has    a    large   discretion    in    allowing  6.  Bowne  v.  Hartford  F.  Ins.  Co., 

cross-examination  of  witnesses  where  46   Mo.   App.   473    (1891)  ;   Moore  V. 

market  value  is  involved,  and  where  Chicago,  etc.,  R.  Co.,  78  Wis.  120,  47 

expert  witnesses  are  called  to  estab-  N.  W.  273  (1890). 

lish  such  value.    Chicago,  M.  &  P.  S.  7.  Wilson  v.  Harnette,   (Colo.  Sup. 

Ey.   Co.  V.  True,    (Wash.   1911)    114  1904)  75  Pac.  395. 
Pae.  515. 
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such  that  the  existence  of  these  qualifications  may  reasonably  be 
assumed  by  judicial  administration.  No  other  witness  will  be 
allowed  to  testify  on  the  subject.^  Stringency  of  qualification  is, 
however,  greatly  modified  in  favor  of  one  who  proposes  to  state 


§  2125-1.  Alabama.  —  Alabama 
Great  Southern  R.  Co.  v.  Moody,  92 
Ala.  279,  9  South.  238  (1890);  Win- 
ter V.  Montgomery,  79  Ala.  481 
(1885);  Ward  v.  Reynolds,  32  Ala. 
384  (1858)  ;  Winter  v.  Burt,  31  Ala. 
37    (1857)     (machinery). 

Georgia.  —  Hook  v.  Stovall,  30  Ga. 
418  (1860)  ;  Walker  v.  Fields,  28  Ga. 
237    (1859)     (mill  machinery). 

IlKnois.  —  Chicago  &  N.  W.  R.  Co. 
t'.  Calumet  Stock  Farm,  194  111.  9, 
61  N.  E.  1095  (1901);  Frederick  v. 
Case,  28  111.  App.  215  (1888)  (fur- 
nace) ;  Cooper  v.  Randall,  59  111. 
317  (1871)  (building)  ;  Ohio,  etc.,  R. 
Co.  V.  Taylor,  27  111.  207  (1862). 

Indiana.  —  Toledo,  etc.,  R.  Co.  v. 
Smith,  25  Ind.  288  (1865). 

Iowa.  —  Clausen  v.  Tjernagel,  91 
Iowa  285,  59  N.  W.  277  (1894)  (stock 
of  goads)  ;  Allen  V.  Kirk,  81  Iowa 
658,  47  N.  W.  906  (1891). 

Massachusetts.  —  Haskins  v.  Ins. 
Co.,  5  Gray  432  (1855)    (machinery). 

Michigan.  —  Johnston  v.  Farmers' 
F.  Ins.  Co.,  106  Mich.  96,  64  N.  W. 
5  (1895)  (soda  fountain);  Erickaon 
V.  Drazkowski,  94  Mich.  551,  54  N. 
W.  283  (1893)  (household  furni- 
ture) ;  Guest  V.  New  Hampshire  F. 
Ins.  Co.,  66  Mich.  98,  33  N.  W.  31 
( 1887 )  ;  Browne  v.  Moore,  32  Mich. 
254  (1875)  (horses);  Continental 
Ins.  Co.  V.  Horton,  28  Mich.  173 
(1873). 

Minnesota.  —  Stickney  v.  Bronson, 
5  Minn.  215  (1861)  (successive  wit- 
nesses whose  joint  testimony  is  rele- 
vant). 

Missouri.  —  Schaaf  v.  Fries,  77 
Mo.  App.  346  (1898)  (stock);  Moffit 
V.  Hereford,  132  Mo.  513,  34  S.  W. 
252   (1896)    (shares  of  stock)  ;  Willi- 
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son  V.  Smith,  60  Mo.  App.  469 
(1895);  Bowne  v.  Hartford  F.  Ins. 
Co.,  46  Mo.  App.  473  (1891)  ;  Murphy 
V.  Murphy,  22  Mo.  App.  18   (1886). 

Montana.  —  Holland  v.  Huston,  20 
Mont.  84,  49  Pac.  390  (1897). 

Nebraska.  —  Smith  v.  Chadron 
First  Nat.  Bank,  45  Nebr.  444,  63 
N.  W.  796  (1895)  (stock  of  goods)  ; 
Dunbar  v.  Briggs,  13  Nebr.  332,  14  N. 
W.  414  (1882). 

New  Hampshire.  —  Whipple  v. 
Walpole,  10  N.  H.  131  (1839) 
( horses ) . 

New  York.  —  Bisehoff  v.  Schulz,  5 
N.  Y.  Suppl.  757  (1889)  ;  Campbell  v. 
Campbell,  54  N.  Y.  Super.  Ct.  381 
(1887)  ;  Bedell  v.  Long  Island  R.  Co., 
44  N.  Y.  367,  4  Am.  Rep.  688  (1871) 
(house)  ;  Teerpenning  v.  Corn  Exch. 
Ins.  Co.,  43  N.  Y.  279  (1871)  (stock 
of  goods);  Smith  V.  Hill,  22  Barb. 
656  (1856)  ;  Dixon  v.  La  Farge,  1  E. 
D.  Smith  722   (1854). 

Oklahoma.  —  Diebold  S.  &  L.  Co. 
V.    Holt,    4   Okla.    479,   46   Pac.    512 

(1896)  (safes). 

Oregon.  —  Oregon  Pottery  Co.  v. 
Kern,     30    Ore.     328,    47    Pac.    917 

(1897)  (scow). 

Rhode  Island.  —  Forbes  v.  Howard, 
4  R.  I.  367  (1856)    (theatre  fittings). 

South  Dakota.  —  Enos  v.  St.  Paul 
F.  &  M.  Ins.  Co.,  4  S.  D.  639,  57  N. 
W.  919,  46  Am.  St.  Rep.  796   (1894). 

Texas.  —  Harris  v.  Schuttler,  ( Civ. 
App.  1893)  24  S.  W.  989. 

Virginia.  —  Wadley  v.  Com.,  98  Va. 
803, '35  S.  E.  452   (1900)    (bonds). 

Wisconsin.  —  Noonan  v.  Ilsley,  22 
Wis.  35  (1867)    (shares  of  stock). 

United  States.  —  Clarion  First  Nat. 
Bank  v.  Jones,  21  Wall.  325,  22  L. 
ed.  542   (1874). 
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an  estimate  regarding  the  value  of  a  familiar  article.^  In  such 
cases,  no  technical  experience  or  special  knowledge  is  required  for 
the  competency  of  the  witness.*  This  is  the  same  as  to  say  that 
an  ordinary  observer  of  common  articles  of  personal  property 
may  state  his  estimate  as  to  their  value.* 

Correspondence.  —  Information  received  from  others  by  the 
means  of  correspondence,®  or  in  other  ways,  is  not  judicially  re- 
garded as  furnishing  a  sufficient  qualification  to  enable  a  person 
so  equipped  to  testify  as  to  his  estimate  regarding  the  value  of 
personal  property. 


2.  Tuttle  V.  Cone,  108  Iowa  468,  79 
N.  W.  267    (1899)    (.bicycles). 

3.  Filson  V.  Territory,  11  Okla.  351, 
67  Pac.  473    (1901). 

4.  Alabama.  —  Eawlea  v.  James,  49 
Ala.  183    (1873). 

Florida.  —  Sullivan  v.  Lear,  23 
Fla.  463,  2  Soutli.  846,  11  Am.  St. 
Rep.  388   (1887)    (franchise). 

Georgia.  —  Central  R.  Co.  v.  Wolff, 
74  Ga.  664   (1884). 

Illinois.  —  Chicago,  etc.,  Co.  i>. 
Calumet  Stock  Farm,  96  111.  App.  337 
(1901);  Cooper  v.  Randall,  59  111. 
317  (1871)  ;  Ohio,  etc.,  R.  Co.  v.  Tay- 
lor, 27  111.  207    (1862). 

Indiana.  —  Fox  v.  Cox,  20  Ind.  App. 
61,  50  N.  E.  92  (1898). 

Iowa.  —  Clausen  v.  Tjernagel,  91 
Iowa  285,  59  N.  W.  277  (1894)  ;  An- 
son V.  Dwight,  18  Iowa  241  (1865). 

Kansas.  —  Springfield  F.  &  M.  Ins. 
Co.  V.  Payne,  57  Kan.  291,  46  Pac. 
315  (1896)  ;  Atchison,  etc.,  R.  Co.  v. 
Harper,  19  Kan.  529   (1878). 

Maryland. — -Archer  v.  State,  45 
Md.  33   (1876)    (cigarettes). 

Michigan.  —  Johnston  v.  Farmers' 
F.  Ins.  Co.,  106  Mich.  96,  64  N.  W.  5 
(1895)  ;  Erickaon  v.  Drazkowski,  94 
Mich.  551,  54  N.  W.  283  (1893); 
Browne  v.  Moore,  32  Mich.  254 
(1875)  ;  Continental  Ins.  Co.  v.  Hor- 
ton,  28  Mich.  173   (1873). 

Minnesota.  —  Kronschnable  v. 
Knoblauch,  21  Minn.  56   (1874). 

Mississippi.  —  Whitfield  v.  Whit- 
field, 40  Miss.  352  (1866). 


Missouri.  —  Willison  v.  Smith,  60 
Mo.  App.  469  (1895)  ;  Bowne  v.  Hart- 
ford F.  Ins.  Co.,  46  Mo.  App.  473 
(1891). 

Montana.  —  Holland  v.  Huston,  20 
Mont.  84,  49  Pac.  390    (1897). 

NehrasJca.  —  Western  Home  Ins. 
Co.  V.  Richardson,  40  Nebr.  1,  58  N. 
W.  597   (1894). 

yew  York.  —  Moore  v.  Baylis,  10 
N.  Y.  Suppl.  62  (1890);  Bischoff  v. 
Schulz,  5  N.  Y.  Suppl.  757  (1889); 
Bedell  v.  Long  Island  R.  Co.,  44  N. 
Y.  367,  4  Am.  Rep.  688  (1871)  ^  Teer- 
penning  v.  Corn  Exch.  Ins.  Co.,  43 
N.  Y.  279  (1871)  ;  Smith  v.  Hill,  22 
Barb.  656  (1856);  Rogers  v.  Acker- 
man,  22  Barb.  134  (1856). 

Oklahoma.  —  Robinson  v.  Peru 
Plow,  etc.,  Co.,  1  Okla.  140,  31  Pac. 
988  (1893). 

Rhode  Island.  —  Forbes  v.  Howard, 
4  R.  L  364  (1856). 

South  Dakota.  —  Enos  v.  St.  Paul 
F.  &  M.  Ins.  Co.,  4  S.  D.  639,  57  N. 
W.  919,  46  Am.  St.  Rep.  796  (1894). 
See  also  State  v.  Montgomery,  97  N. 
W.  716   (1903). 

Texas.  —  Harris  v.  Schuttler,  (Civ. 
App.  1893)   24  S.  W.  989. 

West  Virginia.  —  Tucker  v.  Colo- 
nial Fire  Ins.  Co.,  51  S.  E.  86 
(1905);  Hood  V.  Maxwell,  1  W.  Va. 
219   (1866). 

5.  Wadley  r.  Com.,  98  Va.  803,  35 
S.  E.  452  (1900)    (bonds). 


2835  Value  of  Domestic  Articles.      §§  2126,  2127 

Probative  force.  —  Opportunities  for  observation  and  the  power 
of  coordinating  the  phenomena  observed,  the  two  important  vari- 
ables affecting  the  credibility  of  all  reasoning  from  sense-percep- 
tion may  confer  various  degrees  of  probative  force  upon  any 
particular  estimate.®  The  right  to  admissibility  in  all  these  cases 
may  be  the  same,  practically  controlled  by  "  the  state  of  the 
case  "  ^  and  the  preference  for  that  which  is  more  convincing  over 
that  which  is  less  so. 

§  2126.  (Ordinary   Observer;   Personal  Property);   Special 

ftualiflcations  of  Witness Where  the  essential  value  of  an  article 

of  personal  property  is  dependent  upon  its  relation  to  some  par- 
ticular field  of  human  activity  in  a  profession,  trade  or  calling, 
its  worth  is  known  only  to  a  limited  number  of  persons.  Witnesses 
qualified  by  technical  experience  or  membership  in  the  given  class 
will  alone  be  regarded  as  competent.  In  other  cases,  the  inference 
of  the  ordinary  observer  is  not  excluded  although  the  estimate  of 
a  skilled  one  may  also  be  secured  on  the  point.  Thus,  the  evidence 
of  a  dealer  in  second  hand  furniture  is  not  needed  to  speak  of 
the  value  of  household  articles  in  common  use.^  Should  such  an 
observer  state  his  own  estimate,  it  might  have  greater  probative 
force. 

§  2127.  (Ordinary  Observer;  Personal  Property);  Domestic 

Articles.  —  As  has  already  been  said,^  an  ordinary  observer  may 
properly  estimate  the  value  of  familiar  articles  of  personal  prop- 
erty. So  general  a  designation  may  properly  cover  household 
furniture  ^    of    any    ordinary    description,    new    or    second-hand 

6.  Illinois.  —  Chicago,  etc.,  E.  Co.  Schuttler,  (Tex.  Civ.  App.  1893)  24 
V.  Kendall,  49  111.  App.  398    (1893).       S.     W.     989;     Stolze    v.    Manitowoc 

Iowa.  —  Doane    v.    Garretson,    24  Terminal   Co.,    100    Wis.   208,   75   N. 

Iowa  351    (1868).  W.  987   (1898). 

Eentuokv.  —  Kenton    Ins.    Co.    v.  §  2127-1.  §  2125. 

Adkins,  12  Ky.  L.  Rep.  291    (1890).  2.  Illinois.  —  Sinamaker    v.    Rose, 

Michigan.  —  Continental  Ins.  Co.  v.  62  111.  App.  118   (1895). 
Horton,  28  Mich.  173   (1875).  Iowa.  —  Houghtaling    v.     Chicago 

Missouri.  —  Bowne  v.   Hartford  F.  Great  Western  R.  Co.,  117  Iowa  540. 

Ins.  Co.,  46  Mo.  App.  473    (1891).  91  N.  W.  811   (1902)  ;  Colby  v.  Kim 

Wisconsin.  —  Baum     v.    Bosworth,  ball  Co.,  99  Iowa  321,  68  N.  W.  786 

68  Wis.  196,  31  N.  W.  744  (1887).  (1896)    (piano);   Thomason  V.  Oapi 

7.  U  1742-1747.  tol   Ins.  Co.,  92  Iowa  72,  61   N.  W, 
5    2126-1.  Sinamaker    v.    Rose,    62  843    (1894). 

111.    App.     118     (1895);     Harris    c.  Massachusetts.  —  Munro  v.  Stowe, 
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money,^  wearing  apparel  *  and  the  like.''  It  would  probably 
include  stable  equipment,  such  as  carriages,®  horses  or  barn  fix- 
tures. 


§  2128.  (Ordinary    Observer;    Personal    Property);    Farm 

Equipment The  farm  furnishes  opportunities  for  estimates  of 

value.     Especially  in  rural  communities,  the  price  of  property, 
real  or  personal,  is  a  matter  of  such  general  knowledge  as  to 


175  Mass.  169,  65  N.  B.  992  (1900) 
(need_  not  know  what  each  separate 
article  costs). 

Michigan.  —  Eriekson  i".  Drazkow- 
ski,  94  Mich.  551,  54  N.  W.  283 
(1893);  Continental  Ins.  Co.  v.  Hor- 
ton,  28  Mich.  173   (1873). 

Missouri.  —  Willison  v.  Smith,  60 
Mo.  App.  469  (1895);  Bowne  v. 
Hartford  F.  Ins.  Co.,  46  Mo.  App. 
473   (1891). 

Nebraska.  —  Omaha  Auction,  etc., 
Co.  V.  Rogers,  35  Nebr.  61,  52  N.  W. 
■826  (1892). 

New  York. — Meyerson  v.  Hartford 
F.  Ins.  Co.,  16  Misc.  286,  38  N.  Y. 
Suppl.  112  (1896);  Rademacher  v. 
Greenwich  Ins.  Co.,  75  Hun  83,  27 
ISr.  Y.  Suppl.  155  (1894)  ;  Phillips  v. 
McNab,  16  Daly  150,  9  N.  Y.  Suppl. 
526  (1890);  Smith  v.  Hill,  22  Barb. 
656    (1856)    (stove). 

Rhode  Island.  —  Forbes  v.  Howard, 
4  R.  I.  364   (1856)    ( theatre  fittings ) . 

Temas.  —  Harris  v.  Schuttler,  (Civ. 
App.  1893)   24  S.  W.  989. 

Washington.  —  Lines  v.  Alaska  C. 
Co.,  29  Wash.  133,  69  Pac.  642 
(1902)    (piano). 

Wisconsin.  —  Stoize  v.  Manitowoc 
Terminal  Co.,  100  Wis.  208,  75  N.  W. 
987   (1898). 

3.  Ward  v.  Tuclter,  7  Wash.  399,  3 
Pac.  126,  1086   (1893)    (English). 

4.  Houghtaling  /'.  Chicago  Groat 
Western  R.  Co.,  117  la.  540,  91  N. 
W.  811  (1902);  State  n.  Finch,  70 
la.  317,  30  N.  W.  578  (1886)  ;  Knight 
V.  Rothschild,  172  Mass.  546,  52  N. 
E.  1062  (1899)  ;  Printz  v.  People,  42 
Mich.    145,    3    N.    W.    306     (1879) 


(furs)  ;    Mish    v.    Wood,    34   Pa.    St. 
451    (1859). 

One  who  has  not  bought  or  sold  a 
seal-skin  overcoat,  nor  seen  one 
bought  or  sold,  was  nevertheless  al- 
lowed to  testify  to  the  value  of  such 
a  garment.  State  v.  Finch,  70  la. 
317,  30  N.  W.  578   (1886). 

5.  Alabama.  —  Ward  v.  Reynolds, 
32  Ala.  384  (1858)    (slaves). 

Colorado.  —  Thatcher  v.  Kaucher,  2 
Colo.  698   (1875)    (whisky). 

Georgia.  —  Central  R.  Co.  v.  WolflF, 
74  Ga.  664   (1885)    (jewelry). 

Indiana.  —  Fox  v.  Cox,  20  Ind. 
App.  61,  50  N.  E.  92  (1898)  (mill 
machinery). 

Michigan.  —  Johnston  v.  Farmers' 
F.  Ins.  Co.,  106  Mich.  96,  64  N.  W. 
5   (1895)    (soda  fountain). 

New  York.  —  Sands  v.  Sparling,  82 
Hun  401,  31  N.  Y.  Suppl.  251  (1894) 
(ordinary  board)  ;  Borst  v.  Commie, 
19  Hun  209  (1879)  (support  and 
clothing) . 

Pennsylvania.  —  Ardesco  Oli  Co.  v. 
Gibson,  63  Pa.  St.  146   (1869). 

Texas.  —  Orient  Ins.  Co.  v.  Mof- 
fatt,  15  Tex.  Civ.  App.  385,  39  S.  W. 
1013   (1897)    (dry-goods). 

Washington.  —  Lines  v.  Alaska 
Com.  Co.,  29  Wash.  133,  69  Pac.  642 
(1902)    (piano  in  Alaska). 

6.  Beach  v.  Clark,  51  Conn.  200 
(1883);  Missouri  Pac.  R.  Co.  v. 
Peay,  7  Tex.  Civ.  App.  400,  26  S.  W. 
768   (1894). 

See  also  Chandler  Bros.  r.  Higgins, 
(Ala.  1908)  47  So.  284  (horse  and 
wagon). 
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qualify  a  large  number  of  persons  to  testify.  Thus,  an  ordinary 
observer  may  state  his  estimate  as  to  the  value  of  farm  animals/ 
i.  e.,  those  commonly  produced  or  employed,^  upon  the  premises. 
In  like  manner,  he  may  compute  the  crops,*  whether  regarded  as 


§  2128-1.  Alabama.  —  Alabama 
Great  Southern  R.  Co.  v.  Moody,  92 
Ala.  279,  9  South.  238  (1890)  (thor- 
oughbred bull)  ;  Rawles  v.  James,  49 
Ala.  183   (1873). 

See  also  Montgomery  Moore  Mfg. 
Co.  V.  Leeth,  (Ala.  1909)  50  So.  210 
(cattle). 

California.  —  Polk  v.  Coffin,  9  Cal. 
58   (1858). 

Illinois.  —  Chicago,  etc.,  E.  Co.  v. 
Calumet  Stock  Farm,  96  111.  App. 
337  (1901)  (trotting  horse);  Chi- 
cago, etc.,  R.  Co.  V.  Kendall,  49  111. 
App.  398  (1893)  (horses);  Ohio, 
etc.,  R.  Co.  V.  Taylor,  27  111.  207 
( 1862 )  ;  Ohio,  etc.,  R.  Co.  v.  Irwin, 
27  III.  178  (1862)    (cow). 

Kansas.  —  Kennett  v.  Fickel,  41 
Kan.  211,  21  Pac.  93  (1889) 
(horses)  ;  Reed  v.  New,  35  Kan.  730, 
12  Pac.  139  (1886)  (horses);  Atchi- 
son, etc.,  R.  Co.  V.  Harper,  19  Kan. 
529    (1878). 

Maine.  —  Haskell  v.  Mitchell,  53 
Me.  468,  89  Am.  Dec.  711  (1866) 
(horse). 

Michigan. — Mason  v.  Partriek,  100 
Mich.  577,  59  N.  W.  239  (1894) 
(horse)  ;  Laird  v.  Snyder,  59  Mich. 
404,  26  N.  W.  654  (1886)  (horses); 
Browne  V.  Moore,  32  Mich.  254 
(1875). 

Mississippi.  —  Whitfield  v.  Whit- 
field, 40  Miss.  352  (1866)    (cow). 

Missouri.  —  Fry  v.  Estes,  52  Mo. 
App.  1    (1892). 

Montana.  —  Holland  v.  Huston,  20 
Mont.  84,  49  Pac.  390   (1897). 

Neio  York.  —  Clapper  v.  Race,  121 
N.  Y.  Suppl.  317  (1910)  ;  Bischoff  v. 
Schulz,  5  N.  Y.  Suppl.  757  (1889); 
Brill  V.  Flagler,  23  Wend.  354 
(1840)    (well  broken  setter  dog). 

Oklahoma.  —  Choctaw  0.  &  R.  Co. 


V.  Deperade,  4  Okl.  479,  71  Pac.  629 
(1903)    (cattle). 

South  Dakota.  —  State  v.  Mont- 
gomery, 97  N.  W.  716  (1903)    (hogs). 

Texas.  —  Texas,  etc.,  R.  Co.  !;.  Vir- 
ginia Ranch,  etc.,  Co.,  (Sup.  1887) 
7  S.  W.  341   (jack). 

Wisconsin.  —  Vagts  ■».  Utman,  104 
N.  W.  88   (1905)    (horses). 

Reputation.  —  The  value  of  an  ani- 
mal cannot  by  established  by  reputa- 
tions. Heath  v.  West,  26  N.  H.  191, 
199    (1852)    (horse). 

2.  Cathcart  v.  Rogers,  115  la.  30, 
87  N.  W.  738  (1901)  (cattle);  Leek 
V.  Chesley,  98  la.  593,  67  N.  W.  580 
(1896)    (horses));  Gere  v.  Ins.  Co., 

67  la.  275,  23  N.  W.  137  (1885) 
(stallion)  ;  Haight  v.  Kimbark,  51 
la.  14,  50  N.  W.  577  (1879)  (mules)  ; 
Emerson  v.  Bigler,  21  Mont.  200,  53 
Pac.  621    (1898)    (cattle). 

3.  Colorado.  —  Union  Pac,  etc.,  R. 
Co.  V.  Williams,  3  Colo.  App.  526,  34 
Pac.  731   (1893). 

IZMnois.  —  Chicago  &  N.  W.  Ry.  v. 
Stroud,  129  111.  App.  348   (1906). 

Indiana.  —  Huber  D.  Beck,  6  Ind. 
App.  484,  33  N.  E.  985  (1893)  ;  Fos- 
ter V.  Ward,  75  Ind.  594  (1881) 
(hogs'  feed). 

Kentucky.  —  Bell  v.  Keach,  3  Ky. 
L.  Rep.  520   (1882). 

Massachusetts.  —  Lawton  v.  Chase, 
108  Mass.  241    (1871)    (timber). 

Minnesota.  —  Linde  v.  Gaffke,  81 
Minn.  304,  84  N.  W.  41  (1900) 
(wheat)  ;  McLennan  v.  Minneapolis, 
etc.,  Elevator  Co.,  57  Minn.  317,  59 
N.  W.  628  (1894)  ;  Burger  v.  R.  Co., 
22  Minn.  343    (1876)    (hay). 

Missouri.  —  Fry  v.  Estes,  52  Mo. 
App.  1    (1892)  ;   Simmons  v.  Carrier, 

68  Mo.  421   (1878)    (lumber). 
Montana.  —  Porter  v.  Hawkins,  27 
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growing  *  or  gathered.^  In  the  same  way,  he  may  appraise  the 
worth  in  money  of  the  tools,  implements  ®  and  machinery  ^  which 
the  farmer  requires  for  the  proper  management  of  his  estate. 

Farm  buildings.  —  Approximating  more  closely  to  an  estimate 
as  to  the  value  of  real  estate,*  the  ordinary  observer,  if  found  to  be 
qualified  for  the  purpose,®  may  state  his  inference  as  to  what  the 
houses  ^^  and  other  buildings  ^*  or  structures  ^^  on  the  farm  are 
fairly  worth.  Special  knowledge  is  not  required  for  these  ends, 
e.  g.,  a  butcher  or  a  drover  is  not  necessary  to  establish  the  value 
of  a  cow.^^ 


§  2129.  (Ordinary  Observer;  Personal  Property);  Mercantile 

Stock  in  Trade.  —  With  a  line  of  reasoning  somewhat  more  techni- 
cal in  its  nature,  a  competent  non-expert  will  be  permitted  to 
assess  the  value  of  a  given  stock  in  trade  which  he  has  had  proper 


Mont.     486,     71     Pac.     664     (1903) 
(hay). 

South  Dakota.  —  Ochsenreiter  v. 
Elev.  Co.,  11  S.  D.  91,  75  N.  W.  822 
(1898). 

4.  Chicago,  etc.,  R.  Co.  v.  Larsen, 
19  Colo.  71,  34  Pac.  477  (1893) 
(grass) ;  Texarkana  &  Ft.  S.  Ey.  Co. 
17.  Bell,  (Tex  Civ.  App.  1907)  101  S. 
W.  1167;  Galveston,  etc.,  E.  C?o.  v. 
Polk,  (Civ.  App.  1894)  28  S.  W.  353 
(grass)  ;  International,  etc.,  E.  Co. 
V.  Searight,  8  Tex.  Civ.  App.  593,  28 
S.  W.  39  (1894)    (grass). 

Cross-examination  may  elicit  the 
basis  of  his  opinion.  Deal  v.  St. 
Louis,  I.  M.  &  S.  Ey.  Co.,  (Mo.  App. 
1910)    129  S.  W.  50   (corn  crop). 

5.  Burke  v.  Howell,  14  Ind.  App. 
296,  42  N.  E.  952  (1896)  (hay)  ; 
Porter  v.  Hawkins,  27  Mont.  486,  71 
Pac.  664   (1903)    (hay). 

8.  Continental,  etc.,  Ins.  Co.  v. 
Horton,  28  Mich.  173  (1873)  ;  Fry  v. 
Estes,  52  Mo.  App.  1  (1892)  ;  Eobin- 
son  V.  Peru  Plow,  etc.,  Co.,  1  Okla. 
140,  31  Pac.  988   (1893). 

7.  Minneapolis  Threshing  M.  Co.  v. 
McDonald,  10  N.  D.  408,  87  N.  W. 
993  (1901)    (threshing  machine). 

8.  §  2130. 


9.  Looking  at  the  outside  of  a 
house  does  not,  in  itself,  qualify  a 
witness  to  testify  as  to  its  value. 
Murphy  v.  Murphy,  22  Mo.  App.  18 
(1886).  See  also  O'Keefe  v.  St. 
Francis'  Church,  59  Conn.  551,  22 
AtL  325   (1890). 

10.  Lycoming  F.  Ins.  Co.  v.  Jack- 
son, 83  111.  302,  25  Am.  Eep.  386 
(1876)  ;  Springfield  F.  &  M.  Ins.  Co. 
V.  Payne,  57  Kan.  291,  46  Pac.  315 
(1896);  Kenton  Ins.  Co.  v.  Adkins, 
12  Kj'.  L.  Eep.  291  (1890);  Bedell 
V.  Long  Island  R.  Co.,  44  N.  Y.  367, 
4  Am.  Eep.  688   (1871). 

11.  Cooper  V.  Eandall,  59  111.  317 
(1871);  Atchison,  etc.,  E.  Co.  v. 
Huitt,  1  Kan.  App.  788,  41  Pac.  1051 
(1891)  (barn);  Porter  r.  Hawkins, 
27  Mont.  486,  71  Pac.  664  (1903) 
(barn). 

12.  \Yiggins  v.  St.  Louis,  M.  &  S. 
E.  Ey.  Co.,  119  Mo.  App.  492,  95  S. 
W.  311  (1906)  (fences);  Tippett  v. 
Corder,  (Tex.  Civ.  App.  1909)  117 
S.  W.  186   (sheep  tank). 

13.  Eawles  r.  James,  49  Ala.  183 
(1873);  Ohio,  etc.,  R.  Co.  r.  Irvin, 
27  111.  178  (1862).  See  aUo  Whit- 
field ('.  Whitfield,  40  Miss.  352 
(1866). 
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opportunities  for  observing.^  It  is  not  required  that  the  witness 
should  possess  special  skill  for  drawing  such  an  estimate  or  even 
that  he  should  claim  to  have  it.^  In  general,  any  one  familiar 
with  the  cost  mark  and  selling  price  of  a  stock  of  goods  will  be 
permitted  to  testify  as  to  their  value.^  Authority  to  the  contrary 
effect  is,  however,  to  be  found,  treating  the  inference  as  a  techni- 
cal one.* 


§  2130.  (Ordinary  Observer) ;  Real  Estate The   ordinary 

qualified  observer,  as  above  defined,  may  estimate  the  value  of 
land,^   provided  that  only  usual  and  no  extraordinary  utility  is 


§  2129-1.  Alabama.  —  Louisville  J. 
C.  Co.  V.  Liachkoflf,  109  Ala.  136,  19 
So.  436   (1896). 

lowu. — •  Clausen  v.  Tjemagel,  91 
Iowa  285,  59  N.  W.  277  (1894); 
Doane  v.  Garretson,  24  Iowa  351 
(1868). 

Massachusetts.  —  Vandercook  v. 
O'Connor,  172  Mass.  301,  52  N.  E. 
444    (1899)    (bottlers'  supplies). 

Nebraska.  —  Langdou  v.  Winter- 
steen,  58  Neb.  278,  78  N.  W.  501 
(1899)  (millinery;  a  dealer  not  re- 
quired) ;  Smith  v.  Bank,  45  Neb. 
444,  63  N.  W.  796  (1895)  (dry 
goods ) . 

New  York.  —  Teerpenning  v.  Corn 
Exch.  Ins.  Co.,  43  N.  Y.  279   (1871). 

Oklahoma.  —  Robinson  v.  Peru 
Plow,  etc.,  Co.,  1  Okla.  140,  31  Pac. 
988   (1893). 

South  Dakota.  —  Enos  v.  St.  Paul 
F.  &  M.  Ins.  Co.,  4  S.  D.  639,  57  N. 
W.  919,  46  Am.  St.  Rep.  796   (1894). 

Texas.  —  Allen  !;.  Carpenter,  66 
Tex.  138,  18  S.  W.  347  (1886) 
(saloon) . 

Wisconsin.  —  Baum  v.  Bosworth, 
68  Wis.  196,  31  N.  W.  744  (1887). 

2.  A  witness  who  was  "  tolerably  " 
well  acquainted  with  a  stock  of  goods 
has  been  held  competent  to  estimate 
its  value.  Harris  v.  Schuttler,  (Civ. 
App.  1893)   24  S.  W.  989. 

3.  Enos  V.  St.  Paul  F.  &  M.  Ins. 
Co.,  4  S.  D.  639,  57  N.  W.  919,  46 
Am.  St.  Rep.  796  (1894). 


4.  Taylor  v.  Roger  Williams  Ins. 
Co.,  51  N.  H.  50  (1871).- 

§  2130-1.  Alabama.  —  Adler  &  CO. 
V.  Pruitt,  53  So.  375   (1910). 

Arkansas.  —  St.  Louis,  etc.,  R.  Co. 
V.  Anderson,  39  Ark.  167   (1882). 

California.  —  San  Diego  Land,  etc., 
Co.  V.  Neale,  78  Oal.  63,  20  Pac.  372, 
3  L.  R.  A.  83   (1888). 

Colorado.  —  Wilson  v.  Harnette, 
(Sup.  1904)  75  Pac.  395. 

Florida.  —  Orange  Belt  R.  Co.  v. 
Graver,  32  Fla.  28,  13  South.  444 
(1893). 

Illinois.  —  Johnson  v.  Freeport, 
etc.,  R.  Co.,  Ill  111.  413  (1884).  See 
also  Cooper  v.  Randall,  59  111.  317 
(1871). 

Indiana.  —  Evansville,  etc.,  R.  Co. 
V.  Fettig,  130  Ind.  61,  29  N.  E.  407 
(1891);  Jones  v.  Snyder,  117  Ind. 
229,  20  N.  E.  140  (1888)  ;  Frankfort, 
etc.,  R.  Co.  V.  Windsor,  51  Ind.  238 
(1875). 

Kansas.  —  Kansas  City,  etc.,  R. 
Co.  V.  Headrick,  41  Kan.  71,  21  Pac. 
227  (1889)  ;  Kansas  City,  etc.,  R.  Co. 
V.  Orr,  41  Kan.  70,  21  Pac.  227 
(1889);  Kansas  Oity,  etc.,  R.  Co.  v. 
Baird,  41  Kan.  69,  21  Pac.  227 
(1889)  ;  Kansas  City,  etc.,  R.  Co.  v. 
Ehret,  41  Kan.  22,  20  Pac.  538 
(1889)  ;  Le  Roy,  etc.,  R.  Co.  v.  Crum, 
39  Kan.  642,  18  Pac.  944  (1888); 
Le  Roy,  etc.,  R.  Co.  v.  Hawk,  39  Kan. 
638,  18  Pac.  943,  7  Am.  St.  Rep.  566 
(1888);     Wichita,    etc.,    R.    Co.    v. 
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claimed,  a  leasekold  *  or  other  interest  in  real  estate.^    He  may  give 


Kuhn,  38  Kan.  104,  16  Pac.  75 
(1887);  Central  Braneli  Union  Pac. 
E.  Co.  V.  Andrews,  37  Kan.  162,  14 
Pac.  509  ( 1887 )  ;  Roberts  v.  Brown 
County,  21  Kan.  247   (1878). 

Kentucky.  —  Bell  v.  Keach,  3  Ky. 
L.  Eep.  520   (1882). 

Maine.  —  Warren  v.  Wheeler,  21 
Me.  484   (1842). 

Massachusetts.  —  Muskeget  Island 
Club  V.  Nantucket,  185  Maas.  303,  70 
N.  E.  61  (1904);  Conness  v.  Com., 
184  Mass.  541,  69  N.  E.  341  (1904)  ; 
Pinkhara  v.  Chelmsford,  109  Mass. 
225  (1872);  Swan  v.  Middlesex 
County,  101  Mass.  173  (1869); 
Whitman  v.  Boston,  etc.,  R.  Co.,  7 
Allen  313  (1863)  ;  Shattuck  v.  Stone- 
ham  Branch  R.  Co.,  6  Allen  115 
(1863);  Russell  v.  Horn  Pond 
Branch  R.  Corp.,  4  Gray  607  (1855)  ; 
Shaw  V.  Charlestown,  2  Gray  107 
(1854);  Dwight  v.  Hampden  County 
Com'rs,  11  Cush.  201  (1853)  ;  Walker 
V.  Boston,  8  Cush.  279   (1851). 

Minnesota. — Papooshek  v.  Winona, 
etc.,  R.  Co.,  44  Minn.  195,  46  N.  W. 
329  (1890);  Lehmicke  v.  St.  Paul, 
etc.,  R.  Co.,  19  Minn.  464   (1873). 

Missouri.  —  Union  Elevator  Co.  v. 
Kansas  City  Suburban  Belt  R.  Co., 
(Sup.  1896)  33  S.  W.  926;  St.  Louis, 
etc.,  R.  Co.  V.  St.  Louis  Union  Stock 
Yards  Co.,  120  Mo.  541,  25  S.  W.  399 
(1894);  Tate  i'.  Missouri,  etc.,  R. 
Co.,  64  Mo.  149   (1876). 

Montana.  —  Montana  R.  Co.  V. 
Warren,  6  Mont.  275,  12  Pac.  641 
(1887). 

Nehraska. — Greeley  County  V.  Geb- 
hardt,  2  Nebr.  (Unoflf.)  661,  89  N, 
W.  753  (1902);  Northeastern  Ne 
braska  R.  Co.  v.  Frazier,  25  Nebr.  53, 
40  N.  W.  609  (1888)  ;  Sioux  City 
etc.,  R.  Co.  V.  Weimer,  16  Nebr.  272, 
20  N.  W.  349   (1884). 

2Ve«j  York.  —  In  re  Rochester,  40 
Hun  588  (1886);  Clark  V.  Baird,  9 
N.  Y.  183  (1853).  See  aUo  Bedell  r. 
Long  Island  R.  Co.,  44  N.  Y.  367,  4 
Am.  Rep.  688  (1871). 


Pennsylvania.  —  First  Presbyterian 
Church  V.  City  of  Pittsburg,  223  Pa. 
165,  72  Atl.  347  (1909);  McGroarty 
V.  Lehigh  Valley  Coal  Co.,  212  Pa. 
53,  61  Atl.  570  (1905);  Hewitt  v. 
Pittsburg,  etc.,  R.  Co.,  19  Pa.  Super. 
Ct.  304  (1902);  Galbraith  v.  Phila- 
delphia Co.,  2  Pa.  Super.  Ct.  359 
( 1896 )  ;  McElheny  v.  McKeesport, 
etc..  Bridge  Co.,  153  Pa.  St.  108,  25 
Atl.  1021  (1893)  ;  Jones  v.  Erie,  etc., 
R.  Co.,  151  Pa.  St.  30,  25  Atl.  134,  31 
Am.  St.  Rep.  722,  17  L.  R.  A.  758 
(1892)  ;  Curtin  V.  Nittany  Valley  R. 
Co.,  135  Pa.  St.  20,  19  Atl.  740 
(1890);  Brown  v.  Corey,  43  Pa.  St. 
495,  506  (1862)  ;  Kellogg  v.  Krauser, 
14  Serg.  &  R.  137,  16  Am.  Dec.  480 
(1826). 

Texas.  —  San  Antonio,  etc.,  R.  Co. 
V.  Ruby,  80  Tex.  172,  15  S.  W.  1040 
(1891). 

Washington.  —  In  re  City  of  Seat- 
tle, 52  Wash.  226,  100  Pac.  330 
(1909). 

West  Virginia.  —  Guyandotte  Val- 
ley Ry.  Co.  V.  Buskirk,  50  S.  E.  521 
(1905). 

Wisconsin.  —  Stolze  v.  Manitowoc 
Terminal  Co.,  100  Wis.  208,  75  N. 
W.  987  (1898);  Moore  v.  Chicago, 
etc.,  R.  Co.,  78  Wis.  120,  47  N.  W. 
273   (1890). 

United  States.  —  Montana  R.  Co. 
V.  Warren,  137  U.  S.  348,  11  S.  Ct. 
96,  34  L.  ed.  681   (1890). 

The  statement  of  a  qualified  wit- 
ness as  to  the  market  value  of  land 
is  one  of  fact  and  is  admissable  as 
such.  St.  Louis  Southwestern  Ey. 
Co.  V.  Terhune,  (Tex.  Civ.  App. 
1906)   94  S.  W.  381. 

2.  Gerkins  v.  Kentucky  Salt  Co., 
67  S.  W.  821,  23  Ky.  L.  Rep.  2415 
(1902)     (oil    well);    Avery    v.    New 

York    Cent.,    etc.,    R.    Co.,    2   N.    Y. 
SuppL  101   (1888). 

3.  Manning  v.  Fitch,  138  Mass. 
273  (1884)  (milk  farm);  Cornell  ». 
Dean,  105  Mass.  435  (1870)  pas- 
turage) ;     Manhattan    Bldg.     Co.    v. 
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his  inference  as  to  its  rental  price.*  Such  a  witness  may  state  the 
value  of  the  land  as  a  whole,  in  a  gross  or  lump  sum ;  or  he  may 
state  its  value  per  acre,®  foot,  square  or  running,  or  other  unit  of 
measure. 

Value  a  psychological  fad.  —  The  estimate  of  such  a  witness  is 
frequently  the  only  practical  expedient  open  to  judicial  adminis- 
tration in  cases  where  the  real  estate  has  no  market  price.  Value 
is,  it  is  to  be  observed,  a  psychological  fact,  not  admitting  of 
verification  by  senee-perception.  As  the  supreme  court  of  Penn- 
sylvania well  say :  ®  "  The  value  of  real  estate  which  has  not  been 
offered  in  market  is  often  a  very  difficult  question.  It  belongs  to 
that  class  of  facts  which  exclude  direct  evidence  to  prove  them, 
being  such  as  are  either  necessarily  or  usually  imperceptible  by 
the  senses,  and  therefore  incapable  of  the  ordinary  means  of 
proof." 

Elements  of  value.  —  In  like  manner,  he  may  state  his  inference 
as  to  the  specific  value  of  any  element  contributing  to  its  total 
price,  e.  g.,  the  presence  of  fruit,''  shade  ®  or  ornamental  ®  trees. 
In  this  way,  the  existence  and  approximate  value  of  each  element 
of  the  present  worth  of  real  estate  may  be  separately  stated  by  the 
ordinary  observer.  If,  for  example,  there  be  a  fishing  ground,^" 
windbreak  ^^  or  other  value-carrying  feature  on  the  premises,  the 
witness  may  state  what  he  regards  it  as  fairly  worth.  He  may 
properly  give  his  opinion  as  to  the  purposes  for  which  land  is 

City   of   Seattle,   52   Wash.   226,   100 '  7.  Bradshaw    v.    Atkins,     110    111. 

Pac.  330   (1909)    ( rental  value ) .  323    (1884);    Latham   v.    Brown,    48 

4.  Norwalk  v.  Blanchard,  56  Conn.  Kan.  190,  29  Pac.  400  (1892);  CM- 
461,  16  Atl.  242  (1888)  (mill);  cago,  etc.,  E.  Co.  v.  Mouriquand,  45 
Avery  v.  New  York  Cent.,  etc.,  R.  Co.,  Kan.  170,  25  Pac.  567   (1891). 

2  N.  Y.  Suppl.  101    (1888).  Evidence  that  pear  trees  add  noth- 

5.  Schuster  v.  Chicago  Sanitary  ing  to  the  value  of  land  will  be  re- 
Dist.,  177  111.  626,  52  N.  E.  855  jected.  Gulf,  etc.,  R.  Co.  v.  Bur- 
(1899)  ;  Pingery  v.  Cherokee,  etc.,  R.  roughs,  27  Tex.  Civ.  App.  422,  66  S. 
Co.,    78    Iowa    438,    43    N.    W.    285  W.  83   (1901). 

(1889).  8.  Elvins  v.  Delaware,  etc.,  Tel., 
The  number  of  acres  covered  by  etc.,  Co.,  63  N.  J.  L.  243,  43  Atl.  903, 
the  estimate  must  be  established  in  76  Am.  St.  Rep.  217  (1899). 
some  definite  manner.  Ball  v.  Keo-  9.  Elvins  v.  Delaware,  etc.,  Tel., 
kuk,  etc.,  R.  Co.,  71  Iowa  306,  32  N.  etc.,  Co.,  63  N.  J.  L.  243,  43  Atl.  903, 
W.  3.54  (1887).  It  is  not  necessary  76  Am.  St.  Rep.  217  (1899). 
that  this  should  be  done  by  the  same  10.  Boston,  etc.,  R.  Co.  v.  Mont- 
witness,  gomery,  119  Mass.  114   (1875). 

6.  Brown  v.  Corey,  43  Pa.  St.  495,  11.  .Andrews  v.  Voumans,  82  Wis. 
506   (1862).  81,  52  N.  W.  23  (1892). 
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adapted.^^  It  will,  however,  be  the  care  of  judicial  administra- 
tion to  see  that  the  jury  is  not  misled  by  the  tendency  of  such 
evidence  unduly  to  enhance  the  total  value.  Helpful  as  this 
method  of  establishing  value  often  is,  by  way  of  approximation 
and  suggestion ;  necessary  as  it  may  be  in  certain  cases,  the  actual 
value  of  the  property  is  still  established  by  an  implied  reference 
to  a  market,  actual  or  assumed.-^^  It  is  by  no  means  the  sum  total 
of  the  value  of  the  separate  items.-'* 

§  2131.  (Ordinary  Observer;  Real  Estate);  Technical  Infer- 
ences. —  The  ordinary  witness  as  to  the  value  of  land  is  scarcely 
entitled  to  rank  as  a  skilled  observer.  He  is  applying  an  ordinary 
standard  to  familiar  things.  The  fact  that,  in  reaching  his  con- 
clusion, the  observer  is  called  upon  to  consider  the  availability  of 
the  premises  seen  by  him  for  various  useful  purposes  ^  or  to  regard 
prices  realized  at  sales  of  similar  lands,^  fails  to  lift  him  out  of 
the  class  of  average  persons.  ITeither  the  range  of  facts  observed 
by  the  witness  nor  his  ability  to  coordinate  them  in  a  way  which 
the  jury  could  not  do  entitles  him  to  rank  in  the  category  of  those 
commonly  designated  experts.  Consequently,  he  cannot  testify  as 
one.*  Such  a  person  would  not  be  permitted,  for  instance,  to 
depose  as  to  the  probable  effect  upon  the  value  of  certain  lands  of 
building  a  given  sluiceway,  where  a  judgment  of  this  nature  would 
necessarily  be  based  upon  a  knowledge  of  geographical  conditions, 
rainfall,  etc.,  over  a  large  territory.* 

So  with  regard  to  the  houses  and  other  buildings  upon  the  land. 
The  inference  of  the  ordinary  observer*  is  frequently  a  mere 
approximation,  often  a  rough  one.  The  more  technical  inference 
of  a  carpenter  as  to  cost  ®  may  equally  well  be  received,  usually 
with  graater  probative  effect. 

12.  Long  Distance  Telephone  &  mates  as  to  its  value,  although  they 
Telegraph  Co.  v.  Schmidt,  (Ala.  may  know  the  market  price  of  the 
1908)    47   So.  731.  land    itself.        Park      r.     Northpori 

13.  §   2099/1.  Smelting    &     Refining     Oo.,     (Wash. 

14.  Jurada      v.      Cambridge,      171       1907)   92  Pac.  442. 

Mass.  144,  50  N.  E.  537   (1898).  4.  Kansas,  etc.,  R.  Co.  r.  Cook,  57 

S  2131-1.   §  2175s.  Ark.    387,    21    S.    W.    1066     (1893); 

2.  §   2175n.  Chicago,  etc.,  R.  Co.   r.  Donelsop,  45 

3.  Witnesses  who  know  nothing  as  Kan.   18,  25  Pac.  584    (1891). 
to   the   amount,   quality   or   quantity  5.  §  2128. 

of  standing  timber  cut  from  land  will  G.  Bedell  v.  Long  Island  R.  Co.,  44 

not    be    allowed    to    give    their    esti-       N.  Y.  367,  4  Am.  Rep.  688   (1871). 
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§  2132.  (Ordinary  Observer);  Services.  —  A  witness  who  has 
had  occasion  to  observe  the  rendition  of  services '  of  a  common 
and  ordinary  nature  may,  if  sufficiently  acquainted  with  such  work 
as  to  be  able  to  form  a  reasonable  inference  as  to  their  fair  value,^ 
state  his  estimate  as  to  what  it  is.^     Where  opportunities  for 


§  2132-1.  Cleveland,  C,  C.  &  St.  L. 
Ey.  Co.  V.  Hadley,  40  Ind.  App.  731, 
82  N.  E.  1025  (1907)  (elocutionary 
ability)  ;  Storms  v.  Lemon,  7  Ind. 
App.  435,  34  N.  E.  644  (1893)  ;  Loy 
V.  Petty,  3  Ind.  App.  241,  29  N.  E. 
788  (1892);  Nelson  v.  Masterson,  2 
Ind.  App.  524,  28  N.  E.  731  (1891); 
Kent  Furniture  Mfg.  Co.  v.  Ransom, 
46  Mich.  416,  9  N.  W.  454  (1881); 
Bagley  v.  Carthage,  etc.,  E..  Co.,  25 
N.  Y.  App.  Div.  475,  49  N.  Y.  Suppl. 
718   (1898). 

2.  Alabama.  —  Thompson  v.  Hart- 
line,  84  Ala.  65,  4  South.  18  (1887)  ; 
Mock  V.  Kelly,  3  Ala.  387    (1842). 

Arkansas.  —  Little  Rock,  etc.,  R. 
Co.  V.  Bruce,  55  Ark.  65,  17  S.  W. 
363    (1891). 

Dakota.  —  Edwards  v.  Fargo,  etc., 
R.  Co.,  4  Dak.  549,  33  N.  W.  100 
(1887). 

Illinois.  —  Byrne  v.  Byrne,  47  111. 
507    (1868). 

Indiana.  —  Jenney  Electric  Co.  v. 
Branham,  145  Ind.  314,  41  N.  E.  448, 
33  L.  R.  A.  395  (1896);  Storms  v. 
Lemon,  7  Ind.  App.  435,  34  N.  E.  644 
(1893);  Loy  V.  Petty,  3  Ind.  App. 
241,  29  N.  B.  788  (1891)  ;  Bowen  v. 
Bowen,  74  Ind.  470  (1881);  McNiel 
V.  Davidson,  37  Ind.  336   (1871). 

Kentucky.  —  Green's  Ex'r  v.  Green, 
26  Ky.  Law  Rep.  1007,  82  S.  W.  1011 
(1904)    (nursing  and  care  of  farm). 

Massachusetts.  —  Lewis  v.  Eagle 
Ins.  Co.,  10  Gray  508   (1858). 

Minnesota.  —  Seurer  V.  Horst,  31 
Minn.  479,  18  N.  W.  283   (1884). 

New  York.  —  Scott  v.  Lilienthal,  9 
Bosw.  224   (1862). 

The  witness  should  state  facts;  not 
what  he  himself,  would  have  been 
willing  to  have  given  for  such  ser- 


vices. O'Brien  v.  John  O'Brien 
Boiler  Works  Co.,  (Mo.  App.  1911) 
133  S.  W.  347. 

3.  Connecticut.  —  O'Keefe  v.  St. 
Francis'  Church,  59  Conn.  551,  22 
Atl.  325  (1890). 

Georgia.  —  Georgia  Southern  &  F. 
Ey.  Co.  V.  Walker,  5  Ga.  App.  155,  62 
S.  E.  720   (1908). 

Illinois.  —  Chicago,  etc.,  R.  Co.  v. 
Bivans,  142  111.  401,  32  N.  E.  456 
(1892))  [affirming  42  111.  App.  450 
(1891)]. 

Indiana.  —  Hufford  v.  Neher,  15 
Ind.  App.  396,  44  N.  E.  61  (1896); 
Wahl  V.  Shoulders,  14  Ind.  App.  665, 
43  N.  E.  458  (1895);  Jenney  Elec- 
tric Co.  V.  Branham,  145  Ind.  314,  41 
N.  E.  448,  33  L.  R.  A.  395  (1895)  ; 
Storms  V.  Lemon,  7  Ind.  App.  435,  34 
N.  E.  644  (1893);  Loy  v.  Petty,  3 
Ind.  App.  241,  29  N.  E.  788  (1891)  ; 
Nelson  v.  Masterson,  2  Ind.  App. 
524,  28  N.  E.  731  (1891)  ;  Bowen  V. 
Bowen,  74  Ind.  470    (1881). 

Kansas.  —  Kennett  v.  Fickel,  41 
Kan.  211,  21  Pae.  93   (1889). 

Louisiana.  —  Figuras  v.  Benoist,  11 
La.  Ann.  683   (1858). 

Maryland.  —  Stoner  v.  Devilbiss, 
70  Md.  144,  16  Atl.  440   (1888). 

Massachusetts.  —  Kendall  v.  May, 
10  Allen  59   (1865). 

Michigan.  —  McNamara  v.  Michi- 
gan Trust  Co.,  155  Mich.  585,  119  N. 
W.  1074,  15  Detroit  Leg.  N.  1116 
(1909)  ;  Kent  Furniture  Mfg.  Co.  v. 
Ransom,  46  Mich.  416,  9  N.  W.  454 
(1881). 

Minnesota.  —  Seurer  v.  Horst,  31 
Minn.  479,  18  N.  W.  283    (1884). 

Nebraska.  —  McDonald  r.  Dodge 
County,  41  Nebr.  905,  60  N.  W.  366 
(1894). 
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observation  are  lacking,  the  inference  of  an  ordinary  witness  as 
to  the  value  of  services  has  been  rejected.*  In  other  cases,  where 
the  type  of  work  done  is  a  familiar  one,  general  acquaintance  with 
the  subject-matter  has  been  deemed  sufficient  to  qualify  a  non- 
expert to  testify.^  In  any  event,  the  declarant  should  know  the 
usual  rate  of  compensation  paid  for  such  services  at  the  time  and 
place  where  they  were  rendered.®  It  is  not  essential  that  the  wit- 
ness should  reside  there.'' 

§  2133.  (Ordinary  Observer;  Services);  ftualifications  of  Wit- 
ness. —  For  drawing  inferences  of  this  nature,  no  special  skill  or 
experience  on  the  part  of  the  witness  is  required.  Intimate 
acquaintance  with  the  value  of  the  subject-matter  of  the  estimate 
may  enhance  the  weight  of  what  is  said.  While  a  claim  to  knowl- 
edge may  constitute  a  prima  facie  qualification,  a  disclaimer  of 
all  knowledge  on  the  subject  excludes  the  evidence  of  an  estimate. 
In  general,  the  sources  from  which  knowledge  of  the  value  of 
services  has  been  derived  need  not  be  stated  as  a  preliminary 
matter,^  especially  where  the  work  is  of  an  ordinary  description. 
Should  the  seiwices  depend  for  their  value  upon  the  personal  char- 

Nevada.   —   Alt    v.    California   Fig  perienoe   should   stand   in   some   defi- 

Syrup   Co.,   19  Nev.   118,  7   Pac.    174  nite  relation  to  the  services  in  ques- 

( 1885 ) .  tion.     His  estimate  as  to  their  value 

New  York.  —  Edgecomb  v.  Buck-  must  be  of  assistance  to  the  jury, 
out,  146  N.  Y.  332,  40  N.  E.  991,  28  A  farmer,  for  example,  cannot  well 
L.  R.  A.  816  (1895)  ;  Stevens  v.  Ben-  be  assumed  to  be  able  to  give  a  help- 
ton,  39  How.  Pr.  13  (1870);  Scott  ful  inference  as  to  the  value  of  a 
V.  Lilienthal,  9  Bosw.  224  (1862);  clerk's  services.  Lamoure  r.  Caryl, 
Lewis  i".  Trickey,  20  Barb.  387  4  Den.  370  (1847).  See  also  Seurer 
(1855).  V.  Horst,  31  Minn.  479,  18  N.  W.  283 

North    GaroUna.    —    McPteters    «.  (1884);    Smith    v.    Kobbe,    59   Barb. 

Ray,  85  N.  C.  462   (1881).  289    (1871). 

Texas.  —  Gonzales   College  v.  Mc-  On  the  other  hand,  it  by  no  means 

Hugh,  21  Tex.  256   (1858).  follows  that  special  knowledge  on  the 

Vermont.  —   Stone    v.   Tupper,   58  subject-matter    will   be   demanded   of 

Vt.  409,  5  Atl.  387   (1886).  the   witness.      Hufford   v.    Neher,    15 

4.  Byrne  v.  Byrne,  47  111.  507  Ind.  App.  396,  44  N.  E.  61  (1896). 
(1868).  6.   Louisville,  etc.,   R.   Co.   v.   Cox, 

5.  Jenney  Electric  Co.  V.  Branham,       30  111.  App.  380    (1889). 

145  Ind.  314,  41  N.  E.  448,  33  L.  R.  7.  Nelson  v.  Masterson,  2  Ind.  App. 

A.  395    (1896);  Bowen  v.  Bowen,  74  524,    28    N.    E.    731     (1891);    Kent 

Ind.  470   (1881).  Furniture    Mfg.    Co.    v.    Ransom,   46 

It  may  well  be  required  that  the  Mich.  416,  9  N.  W.  454   (1881). 

occupation  of  a  witness  and  his  nee-  §   2133-1.   Birkel   v.   Chandler,  26 

essary  range  of  observation   and  ex-  Wash.  241,  66  Pac.  406   (1901). 
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acteristics  or  ability  of  the  person  by  whom  they  were  rendered, 
any  one  who  has  employed  him  in  a  similar  capacity  may  become, 
by  reason  of  such,  use,  qualified  to  testify  as  to  their  reasonable 
worth.^  A  fellow  employee  who  has  worked  with  the  person  in 
question  ^  might  well  be  qualified  to  testify  on  the  same  subject. 
In  general,  one  who  has  hired  certain  work  done  is  permitted  to 
expre&s  an  opinion  as  to  what  it  is  worth  to  do  it.*  So,  an  em- 
ployer who  has  engaged  the  same  man  to  work  for  him,  may  state 
an  inference  as  to  what  he  ought  to  be  paid.^ 

§  2134.  (Ordinary  Observer;  Services);  Rental  Value  of 
Chattels.  —  Analogous  to  the  question  relating  to  the  rendition  of 
services  are  those  concerning  the  rental  value  of  personal  property. 
The  ordinary  unskilled  observer  acquainted  with  the  subject- 
matter  may  state  an  estimate  as  to  what  sum  of  money  the  right 
to  use  an  animal  ^  or  other  chattel  ^  is  fairly  worth.  Thus,  a 
witness  may  state  an  inference  as  to  what  should  be  paid  for  the 
services  of  a  horse  in  a  retail  meat  business.* 

§  2135.  (Ordinary  Observer;  Services);  Agricultural The 

services  estimated  may  be  agricultural  in  their  nature.^  A  farmer, 
even  without  special  experience,  may  give  his  inference  as  to  the 
fair  worth  of  labor  on  the  farm.^    What  is  a  reasonable  price  for 

2.  Doster    v.    Brown,    25    Ga.    25  Indiana.  —   Loy   v.    Petty,   3   Ind. 
(1858).                                                            App.  241,  29  N.  E.  788    (1891). 

3.  Eagle  P.  Mfg.  Co.  v.  Browne,  58  Massachusetts.  —  Cornell  v.  Dean, 
Ga.  110    (1877).                                             105    Mass.    435     (1864)      (pasturing 

4.  Kennett  v.  Fickel,  41  Kan.  213,       cattle). 

21  Pac.  93   (1889).  North  Carolina.  —  McLamb  v.  R. 

5.  Ritter  c.  Daniels,  47  Mich.  618,  Co.,  122  N.  C.  862,  29  S.  E.  894 
11    N.   W.   409    (1882);    McPeters  v.       (1898). 

Ray,  85  N.  C.  464   (1881).  Vermont.   —   Stone  v.   Tupper,   58 

§     2134-1.    Palmer    v.    Smith,    76  Vt.  411,  5  Atl.  387   (1886)    (stable). 

Conn.     210,     56     Altl.     516      (1903)  See   also   Loucks   v.    Chicago,   etc., 

(horse).  E.  Co.,  31  Minn.  526,   18  N.  W.  651 

2.  Butler   v.  Mehrling,   15   111.  488  (1884). 

(1854)  ;   Kennett   v.  Fickel,  41  Kan.  2.  Indiana.  —  Loy  v.  Petty,  3  Ind. 

211,  21  Pac.  93   (1889).  App.  241,  29  N.  E.  788   (1891). 

3.  Palmer  r.  Smith,  76  Conn.  210,  Minnesota.  —  Loucks  v.  E.  Co.,  31 
56  Atl.  516   (1903).  Minn.  534,  18  N.  W.  651   (1884). 

§    2135-1.   Alabama.   —   American  New      Hampshire.    —    Harris      v. 

Oak  Extr.  Co.  v.  Ryan,  112  Ala.  337,  Smith,  71  N.  H.  330,  52  Atl.  854 
20   So.   644    (1896)     (cording  wood).       (1902). 
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hauling  wood  *  or  selling  logs  *  may  be  stated  by  an  unskilled 
•witness. 

§  2136.  (Ordinary    Observer;    Services);    Domestic.  —  The 

services  valued  may  be  such  as  are  commonly  rendered  within 
rather  than  outside  the  house.  They  may  be  domestic  in  their 
nature.-'  Embraced  in  this  category  would  fall  the  labors  of  a 
companion,^  a  domestic  servant  ^  or  house  keeper.*  In  much  the 
same  way,  an  estimate  may  properly  be  made  as  to  what  the  cost 
of  furnishing  ordinary  board  and  lodging  should  fairly  be.^ 


§  2137.  (Ordinary  Observer;  Services);  Mercantile Busi- 
ness presents  various  classes  of  occupation,  the  value  of  which 
may  be  properly  estimated  by  one  acquainted  with  them,^  although 
not  especially  qualified  by  technical  experience.^  The  work  in 
question  may  relate  to  the  keeping  of  accounts,  as  the  services  ren- 
dered by  a  book-keeper.^  It  may  pertain  to  the  selling  depart- 
ment,* as  of  a  clerk  or  commercial  traveler.  In  the  same  way, 
merchantile  services  may  be  rendered  in  preparing  certain  goods 
for  market.® 


North  Oarolina.  —  McLamb  v.  Wil- 
mington, etc.,  R.  Co.,  122  N.  C.  862, 
29  S.  E.  894   (1898). 

Texas.  —  International  &  G.  N.  R. 
Co.  V.  Lane,  (Civ.  App.  1910)  127  S. 
W.  1066. 

3.  Harris  v.  Smith,  71  N.  H.  330, 
52  Atl.  854  (1902). 

4.  Penficld  i:  Sage,  71  Hun  (N. 
Y.)   573,  24  N.  Y.  Suppl.  994  (1893). 

§  2136-1.  Ruttle  v.  Foss,  (Mich. 
1910)  125  N.  W.  790,  17  Detroit  Leg. 
N.  258;  Fowler  v.  Fowler,  111  Mich. 
676,  70  N.  W.  336  (1897)  ;  Miller  v. 
Richardson,  88  Hun  (N.  Y.)  49,  34 
X.  Y.  Suppl.  506   (1895). 

2.  Cowdery  v.  McChesney,  125  Cal. 
19,  58  Pac.  62  (1899);  Lathrop  v. 
Sinclair,  110  Mich.  329,  68  N.  W. 
248    (1896). 

3.  Boyd  V.  Starbuck,  18  Ind.  App. 
310,  47  N.  E.  1079  (1897);  Hufford 
V.  Neher,  15  Ind.  App.  396,  44  N.  E. 
CI    (1896). 

4.  Edgecorab   v.  Buekhout,   146  N. 


Y.  332,  40  N.  E.  991,  28  L.  R.  A.  816 
(1895). 

5.  Chamness  v.  Chamness,  53  Ind. 
304  (1896)  ;  Kendall  v.  May,  10  All. 
61,  67  (1865);  Maughan  v.  Burns, 
64  Vt.  316,  23  Atl.  583   (1892). 

§  2137-1.  Howard  v.  McCabe, 
(Neb.  1907)  112  N.  W.  305;  Chap- 
man V.  Tiffany,  70  N.  H.  249,  47  Atl. 
603   (1900)    (storage). 

2.  The  value  of  services  of  this 
nature  may  be  stated  by  any  one 
acquainted  with  the  "extent  and 
character  of  the  particular  service." 
Jenney  Electric  Co.  v.  Branham,  145 
Ind.  314,  41  N.  E.  448   (1895). 

3.  Scott  V.  Lilienthal,  9  Bosw.  (N. 
Y.)    224   (1862). 

4.  Jenney  Electric  Co.  v.  Branham, 
145  Ind.  314,  41  N.  E.  448,  33  L.  R. 
A.  395    (1896)    (electric  machinery). 

5.  Alt  r.  California  Fig  Syrup  Co., 
19  Nev.  118,  7  Pao.  174  (1885)  (pat- 
ent machine). 


2847  Estimates  of  an  Owner.        §§  2138-2140 

§  2138.  (Ordinary  Observer;  Services);  Nursing.  —  Services 
rendered  to  the  sick,  by  way  of  nursing,'  may  properly  be  esti- 
mated by  a  person  having  no  special  skill  or  experience  in  the 
matter.  "  Every  man  who  has  arrived  at  years  of  maturity  must, 
in  the  course  of  nature,  have  had  more  or  less  experience  in  caring 
for  the  sick,  or  seeing  it  done ;  and  when  one  has  seen  such  services, 
as  they  are  rendered,  he  is  competent  to  give  the  facts,  and  then  his 
opinion  as  to  the  value  of  such  services,  the  weight  to  be  given  to 
the  opinion  being  determined  by  the  jury."  ^  No  material  dif- 
ference exists  in  the  application  of  this  rule  according  as  to 
whether  the  patient  is  sane  or  insane.^ 

§  2139.    (Ordinary  Observer;  Services);  Technical.  —  The 

province  of  the  skilled  observer  is  more  nearly  reached  when 
services  in  connection  with  freight  transportation '  or  the  rates 
charged  for  such  work  are  declared  to  be  reasonable  ^  or  unreason- 
able. So  where  a  price  is  to  be  placed  upon  the  labor  of  a  skilled 
workman  engaged  in  one  of  the  mechanic's  arts,*  oiEcials  under 
whom  he  has  served  and  others  acquainted  with  the  efficiency  of 
his  services  may  estimate  their  value.* 

A  claim  to  Icnowledge  on  the  subject  may  properly  be  regarded 
as  a  prima  facie  qualification.^ 

§  2140.  Owner  as  Witness In  most  instances,  the  owner  is 

regarded  as  qualified  to  state  an  estimate  as  to  the  value  of  his 
property,'  especially  where  the  latter  is  of  an  every  day  nature, 

§    2138-1.    Indiana.   —    Wahl   tf.  §  2139-1.  Little  Rock,  etc.,  R.  Co. 

Shoulders,   14  Ind.   App.   665,   43  N.  v.  Bruce,  55  Ark.  65,  17   S.  W.   363 

E.   458    (1896);   Storms  v.  Lemon,  7  (1891). 

Ind.    App.    435,    34    N.    E.    644,    645  2.  Little  Rock,  etc.,  E.  Co.  v.  Bruce, 

(1893).  55  Ark.  65,  17  S.  W.  363   (1891). 

Iowa.  —  Allison  v.   Parkinson,    108  3.  Eagle,  etc.,  Mfg.  Co.  v.  Browne, 

la.  154,  78  N.  W.  845   (1899).  58  Ga.  240    (1877)     (mill-  engineer). 

Lowisiana.  —  Figuras  v.  Benoist,  11  4.  Eagle,  etc.,  Mfg.  Co.  v.  Browne, 

La.  Ann.  683   (1856).  58  Ga.  240   (1877). 

Missouri.  —  Ryans   v.   Hospes,    167  5.  Central  Arkansas  &  E.  Ry.  Co. 

Mo.  342,  67  S.  W.  285  (1902).  v.   Goelzer,   92   Ark.   569,   123   S.   W. 

New    Yorfc.  —  Reynolds    v.    Robin-  781    (1909). 

son,  64  N.  Y.  589   (1876).  §  2140-1.   State  v.  Hatliaway,   100 

2.  Storms  v.  Lemon,  7  Ind.  App.  la.  225,  69  N.  W.  449  (1897)  ;  Thom- 
435,  34  N.  E.  044,  645   (1893).  ason  v.  Insurance  Co.,  92  la.  72,   61 

3.  Kendall  v.  May,  92  Mass.  59  N.  W.  843  (1895);  Sliea  v.  Hudson, 
(1865).  165  Mass.  43,  42  N.  E.   114    (1895) 
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i.  e.,  employed  in  common  use.  It  may  usually  be  assumed  that 
no  one's  acquaintance  with  the  value-carrying  constituents  of  his 
land  or  movables  is  greater  than  the  owners.  This  relation  to  the 
subject-matter  of  the  inquiry  may  be  fairly  regarded  by  adminis- 
tration as  creating,  in  and  of  itself,  a  species  of  special  knowledge. 
No  other  showing  of  special  skill  or  experience  is  required  for 
admissibility,  although  establishing  the  fact  of  their  possession 
increases  probative  weight.^ 

Subsequently  acquired  standard.  —  It  is  not  material,  in  this 
connection,  that  the  owner  of  certain  articles  of  personal  property 
acquired  his  knowledge  of  the  monetary  standard  which  he  is 
applying,  in  estimating  their  value,  only  after  he  had  lost  them.^ 

§  2141,  (Owner  as  Witness) ;  ftualifications ;  Preliminary  State- 
ment of  Fact.  —  The  owner  of  property,  as  well  as  other  witnesses, 
may  detail  to  the  jury  the  constituting  facts  upon  which  he  bases 
his  estimate  of  value.  This  he  may  be  permitted  by  the  judge  to 
do  not  only  for  the  purpose  of  reinforcing  the  credibility  of  his 
own  statement,  but  also  for  that  of  enlightening  the  court  and  jury 
as  to  his  opportunities  for  observation  and  his  mental  power  of 
coordinating  what  he  has  seen.^  In  other  words,  the  existence  of 
fair  opportunities  for  observation  and  the  mental  capacity  to 
utilize  these  with  advantage  to  the  cause  of  justice  must  be  affirm- 
atively shown.  Isolated  scraps  of  information  bearing  on  the 
subject  ^  are  by  no  means  what  is  meant  by  the  "  special  knowl- 
edge "  required  of  such  a  skilled  witness.  The  facts  known  must 
be,  as  it  were,  specific  to  the  inquiry  before  the  court.^ 

(horse  and  buggy)  ;   Adams  Express  the  value,  in  American  money,  of  the 

Co.    V.    Schlessinger,   75  Pa.   St.  248,  contents  of  a  lost  trunk.     Merrill  v. 

256      (1874);     Mish     V.     Wood,     34  Grinnell,  30  X.  Y,  594   ( 1864). 

Pa.      St.     452      (1859);     McGill     v.  §  8141-1.  Little  Rock  Junction  R. 

Rowland,     3     Pa.     St.     452      (1846)  Co.   v.   WoodruflT,   49   Ark.   381,   5   S. 

(clothing);    Whitesell    *.    Crane,    8  W.  792,  4  Am.  St.  Rep.  51    (1887); 

W.     &    S.    371     (1845)      (clothing);  Galveston,    H.    &    S.    A.    Ry.    Co.    v. 

Bingham    r.   Rogers,   6  W.   &   S.   501  Giles,    (Tex.   Civ.  App.   1910)    126  S. 

(1843);    Clark   r.    Spence,    10   Watta  W.  282   (clothing). 

336    (1840)     (trunk    and    contents);  2.  Pennsylvania,  N.  J.  &  N.  Y.  E. 

Gorman   r.  Park,  40  U.  S.  App.  537,  Co.  r.  Sehwarz,   (N.  J.  1908)   70  Atl. 

100  Fed.  553   (1900).  134   (prejudice  of  purchasers  against 

2.  Haan  r.  Metropolitan  St.  R.  Co.,  reservation  of  easements  in  deed). 
34  Misc.  (X.  Y.)  523,  69  N.  Y.  Suppl.  3.  Baker  r.  Pittsburg.  C.  &  W.  R. 
888   (1901).  Co.,  219  Pa.  398,  68  Atl.  1014  (1908). 

3.  A  foreign  immigrant  may  state 
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§  2142.  (Owner  as  Witness;  Qualifications) ;  Familiarity  re- 
quired. —  The  relation  of  ownership  to  the  property  is  not  a  neces- 
sary qualification  for  giving  a  helpful  estimate  as  to  value.  Some 
satisfactory  acquaintance  with  the  property  in  question  must  be 
established  or  reasonably  assumed.  Where  the  owner  is  not  shown 
to  have  any  familiarity  with  the  value  of  a  certain  class  of  articles, 
such  as  jewelry,^  his  inference  as  to  it  will  be  rejected.^ 

§  2143.  (Owner  as  Witness) ;  Personal  Property The  owner 

of  personal  property  is  deemed  competent  to  state  his  estimate  as 
to  its  worth.^  He  may  give  the  value  of  his  houjsehold  furniture, 
including  articles  of  clothing,^  or  of  the  contents  of  the  stable, 
carriages  ^  and  similar  articles.     Such  an  owner  may  appraise  his 


§  2142-1.  Gregory  v.  Pichtner,  14 
N.  Y.  Suppl.  891,  27  Abb.  N.  Oas. 
(N.  Y.)  86,  21  N.  Y.  Civ.  Proc.  1 
[reversing  13  N.  Y.  Suppl.  593 
(1891)]. 

2.  Armstrong  v.  Smith,  44  Barb. 
(N.  Y.)    120   (1865). 

§  2143-1.  Colorado.  —  Union  Pac. 
etc.,  R.  Co.  V.  Williams,  3  Colo.  App. 
526,  34  Pae.  731    (1893). 

Idaho.  —  Rankin  v.  Caldwell,  15 
Idaho  625,  99  Pac.  108  (1908). 

Illinois.  —  Sinamaker  v.  Rose,  62 
111.  App.  118   (1896). 

Iowa.  —  City  Nat.  Bank  of  Colum- 
bus, Ohio,  V.  Jordan,  117  N.  W.  758 
(1908);  Thomason  v.  Catpital  Ins. 
Co.,  92  Iowa  72,  61  N.  W.  843 
(1894);  Tubbs  v.  Garrison,  68  Iowa 
44,  25  N.  W.  921   (1885). 

Massachusetts.  —  Shea  v.  Hudson, 
165  Mass.  43,  42  N.  E.  114  (1895). 

Michigan.  —  Ruppcl  v.  Adrian 
Mfg.  Co.,  96  Mich.  455,  55  N.  W.  955 
(1893). 

Minnesota.  —  Patterson  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.,  103  N.  W. 
621  (1905)  (automobile)  ;  McLennan 
V.  Minneapolis,  etc..  Elevator  Co.,  57 
Minn.  317,  59  N.  W.  628   (1894). 

Missouri.  —  Stone  v.  St.  Louis,  I. 
M.  &  S.  Ry.  Co.,  (App.  1910)  129 
S.  W.  1074. 

Nebraska.  —  Heapen  v.  Union  Pa- 
cific R.   Co.,    118  N.   W.  98    (1908); 

Vol.  Ill  — 1Y9 


Western  Home  Ins.  Co.  v.  Richard- 
son, 40  Nebr.  1,  58  N.  W.  597  (1894). 

New  York. — Rademacher  v.  Green- 
wich Ins.  Co.,  75  Hun  83,  27  N.  Y. 
Suppl.  155   (1894). 

Pennsylvania.  —  Betz  v.  Hummel, 
10  Pa.  Oas.  313,  13  Atl.  938   (1888). 

Wisconsin.  —  Whiting  v.  Missis- 
sippi Valley  Manufacturers'  Mut. 
Ins.  Co.,  76  Wis.  592,  45  N.  W.  672 
(1890). 

2.  State  V.  Hathaway,  100  Iowa 
225,  69  N.  W.  449  (1896)  ;  Printz  v. 
People,  42  Mich.  144,  3  N.  W.  306, 
36  Am.  R«p.  437  (1879);  Rade- 
macher V.  Greenwich  |Ins.  Co.,  75 
Hun  (N.  Y.)  83,  27  N.  Y.  SuppL 
155  (1894);  Merrill  v.  Grinnell,  30 
N.  Y.  594  (1864)  ;  Gulf,  etc.,  R.  Co. 
V.  Vancil,  2  Tex.  Civ.  App.  427,  21 
S.  W.  303   (1893). 

An  owner,  although  not  skilled  in 
the  value  of  precious  stones,  may 
state  his  estimate  as  to  the  value  of 
a  diamond  pin  owned  by  him.  Le.wis 
V.  State,  (Ala.  1909)   51  So.  308. 

3.  Shea  v.  Hudson,  165  Mass.  43, 
42  N.  E.  114  (1895);  Whitfield  v. 
Whitfield,  40  Miss.  352  (1866); 
Haan  v.  Metropolitan  St.  R.  Co.,  34 
Misc.  (N.  Y.)  523,  69  N.  Y.  Suppl. 
888  (1901)  ;  Missouri,  etc.,  R.  Co.  v. 
Peay,  7  Tex.  Civ.  App.  400,  26  S.  W. 
768   (1894). 

The   driver   may   make   the    same 
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horses,*  cattle,®  or  other  animals.®  If  he  has  building  materials,^ 
machinery  ^  or  the  like,  he  may  estimate  as  to  what  they  are  fairly 
worth.  The  owner,  being  competent  to  state  the  value  of  his 
property,  naturally  may  estimate  a  change  in  the  monetary  worth 
of  it.  He  thus  becomes  qualified  to  state  an  inference  as  to  the 
damages,^  i.  e.,  the  diminution  in  value,  caused  by  a  specific 
injury.^" 

In  Illinois,  an  early  rule  forbade  the  owner  to  state  the  value 
of  his  property  confided  to  and  said  to  have  been  lost  by  a  common 
carrier.^  ^ 


§  2144.  (Owner  as  Witness;  Personal  Property);  Farmers. 

—  The  farmer,  as  owner,  is  qualified  to  estimate  the  value  of  his 
farm^  and  its  contents.     He  may,  for  example,  state  the  money 


estimate.  Missouri,  etc.,  R.  Co.  v. 
Peay,  7  Tex.  Civ.  App.  400,  26  S.  W. 
768    (1894). 

4.  Colorado.  —  Union  Pac,  etc.,  K. 
Cto.  V.  Williams,  3  Colo.  App.  526,  34 
Pac.  731   (1893). 

Imm.  —  Leek  v.  Chesley,  98  Iowa 
593,  67  N.  W.  580  (1896);  Hum- 
phrey V.  Young,  92  Iowa  126,  60  N. 
W.  213   (1894). 

Kansas.  —  Atchison,  etc.,  R.  Co.  v. 
Bartlett,  2  Kan.  App.  167,  43  Pac. 
284   (1896). 

Massachitsetts.  —  Shea  v.  Hudson, 
165  Mass.  43,  42  N.  E.  114    (1895). 

Michigan.  —  Connell  v.  McNett, 
109  Mich.  329,  67  N.  W.  344  (1896)  ; 
Mason  v.  Partrick,  100  Mich.  577,  59 
N.  W.  239   (1894). 

Mississippi.  —  Whitfield  v.  Whit- 
field, 40  Miss.  352    (1866). 

Oklahoma.  —  Coyle  v.  Baum,  3 
Okla.  695,  41  Pac.  389   (1895). 

Oregon.  —  Chaperon  v.  Portland 
General  Electric  Co.,  41  Oreg.  39,  67 
Pac.  928   (1902). 

5.  Leek  v.  Ohesley,  98  Iowa  593,  67 
N.  W.  580  (1896)  ;  Atchison,  etc.,  R. 
Co.  V.  Bartlett,  2  Kan.  App.  167,  43 
Pac.  284  (1896);  Emerson  v.  Bigler, 
21  Mont.  200,  53  Pac.  621  (1898); 
Missouri,  etc.,  R.  Co.  !'.  Hall,  87 
Fed.   170,   32   C.   C.  A.   146    (1898); 


St.  Louis,  etc.,  R.  Co.  v.  Edwards,  78 
Fed.  745,  24  C.  C.  A.  300   (1897). 

6.  Alaiama.  —  Rawles  v.  James,  49 
Ala.  183   (1873)    (mule). 

Iowa.  —  Anson  v.  Dwight,  18  Iowa 
241    (1865)     (dog). 

Mississippi.  —  Whitfield  v.  Whit- 
field, 40  Miss.  352  (1866)  (mules 
and  oxen). 

Missowi.  —  Cantling  v.  Hannibal, 
etc.,  R.  Co.,  54  Mo.  385,  14  Am.  R«p. 
476   (1873)    (mule). 

New  York.  —  Brill  v.  Flagler,  23 
Wend.  354   (1840)    (dog). 

7.  Thorn  v.  Sutherland,  25  Hun 
(N.  Y.)   435   (1881). 

8.  Tubbs  V.  Mechanics'  Ins.  Co., 
(Iowa,  1906)  108  N.  W.  324  (laun- 
dry). 

9.  St.  Louis  &  S.  F.  E.  Co.  v.  Cash 
Grain  Co.,    (Ala.  1909)    50  So.  81. 

10.  Shea  !'.  Hudson,  165  Mass.  43, 
42  N.  E.  114  (18P5)    (collision). 

11.  Illinois  Cent.  R.  Co.  v.  Cope- 
land,  24  111.  332,  70  Am.  Dec.  749 
(1860)  ;  Davis  v.  Michigan  Southern, 
etc.,  R.  Co.,  22  111.  278,  74  Am.  Dec. 
151    (1859). 

§  2144^1.  Joiwt.  —  Long  v.  Davis, 
114  N.  W.  197   (1907). 

Missowri.  —  Metropolitan  St,  Ry. 
Co.  r.  Walsh,  197  Mo.  392,  94  S.  W. 
860   (1906). 
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§  2144 


value  of  his  crops,^  whether  standing,'  severed,*  or  harvested. 
"  It  must  be  assumed  that  a  farmer  raising  and  selling  crops  knows 
their  market  value."  *  His  farm  animals,*  implements,'^  or  the 
like  may  also  be  properly  valued  by  him  in  money. 

Reasons  given.  —  The  owner  is  at  liberty  to  state  his  reasoning 
for  the  estimate  of  value  at  which  he  arrives  as  thereby  he  may 


Nebraska.  —  Anderson  v.  Chicago, 
B.  &  Q.  Ry.  Co.,  120  N.  W.  1114 
(1909). 

Texas.  —  International  &  G.  N.  R. 
Co.  V.  Bell,  (Civ.  App.  1910)  130  S. 
W.  634. 

United  States.  —  Union  Pac.  R. 
Co.  i;.  Lucas,  136  Fed.  374,  69  C.  C. 
A.  218    (1905). 

On  the  contrary,  it  has  been  held 
that  ownership  alone  does  not  render 
an  owner  of  land  a  competent  wit- 
ness as  to  its  value,  if  he  is  not 
familiar  with  its  location,  quality  or 
financial  worth.  Port  Townsend 
Southern  R.  Co.  v.  Nolan,  (Wash. 
1908)    93  Pac.  528. 

2.  Alabama.  —  Ryall  ;;.  Allen,  38 
So.  851   (1905)    (cotton,  melilotus). 

Pennsylvania.  —  Burger  v.  North- 
ern Pac.  R.  Co.,  22  Minn.  343 
(1876). 

South  Dakota.  —  Ochsenreiter  v. 
George  C.  Bagley  Elevator  Co.,  11 
S.  D.  91,  75  N.  W.  822  (1898)  (grow- 
ing grass). 

Texas.  —  Galveston,  etc.,  R.  Co.  v. 
Polk,  (Civ.  App.  1894)  28  S.  W.  353 
(grass  in  a  pasture)  ;  Galveston,  etc., 
R.  Co.  V.  Rheiner,  (Civ.  App.  1894) 
25  S.  W.  971. 

Wisconsin.  —  Miller  v.  Neale,  119 
N.  W.  94   (1909). 

General  value.  —  As  has  heen  else- 
where remarked,  the  price  of  a  piece 
of  property,  as  a  whole,  is  by  no 
means  equivalent  to  the  sum  of  the 
separate  elements  of  value  which  it 
contains.  Where,  therefore,  there  is 
danger  to  be  apprehended  lest  time 
should  be  consumed  without  profit  to 
judicial   administration  or   the   jury 


be  misled  by  a  detailed  enumeration 
of  valuable  crops  which  may  tend  to 
obscure  the  fact  that  the  true  issue 
is  as  to  the  worth  of  the  entire  farm, 
the  court  is  justified  in  rejecting  the 
evidence.  Jurada  v.  Cambridge,  171 
Mass.  144,  50  N.  E.  537   (1898). 

3.  Byrne  v.  Minneapolis,  etc.,  R. 
Co.,  29  Minn.  200,  12  N.  W.  698 
(1882)     (growing  grass). 

4.  Alabama.  —  American  Oak  Ex- 
tract Co.  V.  Ryan,  112  Ala.  337,  20 
South.  644    (1895). 

Arkansas.  —  St.  Louis,  etc.,  R.  Co. 
V.  Lyman,  57  Ark.  512,  22  S.  W.  170 
(1893). 

Colorado.  —  Chicago,  etc.,  R.  Co.  v. 
Larsen,  19  Colo.  71,  34  Pac.  477 
(1893);  Union  Pac,  etc.,  R.  Co.  v. 
Williams,  3  Colo.  App.  526,  34  Pac. 
731    (1893). 

Indiana.  —  Burke  v.  Howell,  14 
Ind.  App.  296,  42  N.  E.  952 
(1895). 

Minnesota.  —  McLennan  v.  Minne- 
apolis, etc..  Elevator  Co.,  57  Minn. 
317,  319,  59  N.  W.  628   (1894). 

5.  McLennan  v.  Minneapolis,  etc.. 
Elevator  Co.,  57  Minn.  317,  319,  59 
N.  W.  628   (1894). 

6.  If  sufficiently  sEilled  and  experi- 
enced, the  farmer,  when  owner,  may 
testify  as  an  expert  as  to  the  market 
value  of  his  animals.  St.  Louis,  I 
M.  &  S.  Ry.  Co.  V.  Boshear,  (Tex 
Civ.  App.  1908)  108  S.  W.  1032 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Rog- 
ers, (Tex.  Civ.  App.  1908)  108  S.  W. 
1027. 

7.  Fry  v.  Estes,  52  Mo.  App.  1 
(1892)  ;  Robinson  v.  Peru  Plow,  etc., 
Co.,  1  Okla.  146,  31  Pac.  988   (1893). 


^§  2145,  2146 
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materially  strengthen  his  opinion  in  the  estimation  of  the  jury  hy 
giving  a  substantial  basis  for  it.® 

§  2145.  (Owner  as  Witness;  Personal  Property);  House- 
holders. —  A  householder  may  properly  estimate  the  value  of  the 
contents  of  the  house.  He  may  state,  for  example,  what  his  do- 
mestic furniture  is  fairly  worth.''  In  much  the  same  way,  the 
owner  of  personal  baggage  consisting  of  wearing  apparel  and  the 
like  may  estimate  what  the  use  of  it  would  have  been  reasonably 
worth  during  the  period  when  it  was  detained.^  So  also  the 
father  of  a  family  may  properly  testify  as  to  the  value  of  the  con- 
tents of  a  lost  trunk,  although  these  consist  largely  of  clothing 
which  his  wife  has  purchased  and  the  cost  of  which  he  does  not 
remember.* 

§  2146.  (Owner  as  Witness;  Personal  Property) ;  Merchants. 

—  The  value  of  his  stock  of  goods  may  be  stated  by  a  merchant.^ 


8.  Texas  Cent.  R.  Co.  v.  Quails, 
(Tex.  Civ.  App.  1909)  124  S.  W.  140 
(crops). 

I  2145-1.  AlabaTna.  —  Birmingham 
Ey.,  Light  &  Power  Co.  v.  Hinton, 
47  So.  576   (1908). 

Colorado.  —  Sandberg  v.  Borstadt, 
109  Pac.  419  (1910)  (sewing  ma- 
chine). 

Illinois.  —  Sinamaker  v.  Rose,  62 
111.  App.  118    (1896). 

Indiana.  —  Frederick  V.  Sault,  19 
Ind.  App.  604,  49  N.  E.  909  (1898) 
(piano). 

Iowa.  —  Names  v.  Union  Ins.  Co., 
104  Iowa  612,  74  N.  W.  14  (1898); 
Thomason  ■».  Caipital  Ins.  Co.,  92 
Iowa  72,  61  N.  W.  843  (1894); 
Tubbs  V.  Garrison,  68  Iowa  48,  25  N. 
W.  921   (1885). 

Massachusetts.  —  Berry  v.  Ingalls, 
199  Mass.  77,  85  N.  E.  191   (1908). 

Michigan.  —  Erickson  v.  Draz- 
kowski,  94  Mich.  551,  54  N.  W.  283 
(1893). 

Missouri.  —  Bowne  v.  Hartford  F. 
Ins.  Co.,  46  Mo.  App.  473    (1891). 

Xew  York. — Rademacher  v.  Green- 


wich Ins.  Co.,  75  Hun  83,  27  N.  Y. 
Suppl.   155    (1894). 

On  the  other  hand,  in  case  of  house- 
hold furniture,  a  wife  has  been  held 
incompetent  to  testify  as  to  the  value 
of  articles  which  were  purchased  by 
her  husband  at  a  price  of  which  he 
informed  her  but  could  state  the 
value  of  such  articles  as  she  had  pur- 
chased for  herself.  Cook  v.  Purman, 
(Ariz.  1906)   86  Pac.  6. 

Cost  price  and  deterioration  are 
fairly  to  be  considered  in  this  con- 
nection. Osmers  v.  Furey,  32  Mont. 
581,  81  Pac.  345  (1905). 

2.  Central  of  Georgia  Ry.  Co.  v. 
Jones,   (Ala.  1911)   54  So.  509. 

3.  La  Compagnie  Generale  Trans- 
atlantique  v.  Persaglio,  165  Fed.  638, 
91  C.  C.  A.  610. 

§  2146-1.  lou-O:  —  Furlong  &  Me- 
loy  V.  Aachen  &  Munich  Fire  Ins.  Co. 
of  Aix  La  Chapelle,  113  N.  W.  1089 
(1907). 

Misso-uri.  —  Culver  v.  Williams- 
burg City  Fire  Ins.  Co.,  141  Mo.  App. 
205,  124  S.  W.  540   (1910), 

Nebraska.    —    Jensen    v.    Palatine 
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One  engaged  in  mercantile  affairs  may  even  be  permitted  to  place 
a  money  value  upon  more  intangible  elements  of  his  assets,  e.  g., 
the  good-will  of  his  business.^ 

§  2147.    (Owner  as   Witness;  Personal  Property);  Various 

other  Owners In  general,  any  owner  may  state  the  value  of 

personal  property  belonging  to  him.  A  saloon  keeper,  for  in- 
stance, may  state  the  value  of  a  beer  cooler.^  One  who  owns  a 
piece  of  unique  carving  ^  may  estimate  as  to  what  it  is  worth. 
The  owner  of  a  bicycle  ^  may  declare  what  is  its  value  in  money. 

§  2148.  (Owner  as  Witness;  Personal  Property);  Probative 
Force  of  the  Estimate.  —  The  probative  elements  of  special  skill 
or  experience  are  not  demanded  in  case  of  the  owner  of  property, 
although  proof  of  such  qualifications  will  undoubtedly  add  to  the 
weight  of  his  evidence.^  The  general  intelligence  of  the  witness, 
his  familiarity  with  similar  property,  the  length  of  his  possession 
and  the  vitality  of  his  interest  in  the  subject  matter  are  all  consid- 
erations with  which  the  jury  will  deal  as  deliberative  facts  tending 
to  determine  how  far  they  shall  believe  the  owner's  estimate.^ 

Enhancing  weight.  —  It  is  the  right  of  a  proponent,  within  rea- 
sonable limits,  to  seek  to  enhance,  in  this  way,  the  probative  value 
of  the  evidence  which  he  offers.  The  owner,  therefore,  is  entitled 
to  state  any  relevant  circumstances  relating  to  his  qualifications  as 
a  witness  which  tend  to  increase  the  evidentiary  force  of  his  esti- 

Ins.    Co.,    116    N.    W.    286     (1908);  3.  Osborne  «.  State,  (Tex.  Cr.  App. 

Western   Home   Ins.   Co.   v.   Richard-  1900)   56  S.  W.  53. 

son,  40  Nebr.  1,  58  N.  W.  597  (1894).  §  2148-1.  Haan  v.  Metropolitan  St. 

South  Dakota.  — Bolte  &  Jansen  v.  R.  Co.,  34  Misc.    (N.  Y.)   523,  69  N. 

Equitable  Fire  Ass'n,  121  N.  W.  773  Y.  Suppl.  888   (1901). 

(1909)  ;  Smitli  V.  Mutual  Cash  Guar-  2.   Georgia.  —  Elliott  v.   Western, 

anty    Fire   Ins.    Co.,    113    N.    W.    94  etc.,   R.   Co.,    113   Ga.   301,   38   S.   E. 

(1907).  821    (1901). 

United     States.  —  Union     Pao.     R.  Oregon.  —  Williams  v.  Poppleton, 

Co.  V.  Lucas,  136  Fed.  374,  69  C.  C.  3  Oreg.  139   (1869). 

A.  218   (1905)  ;  Walker  v.  Collins,  50  Pennsylvania.  —  Simons  v.  Vulcan 

Fed.  737,  1  C.  C.  A.  642   (1892).  Oil,  etc.,  Co.,  61  Pa.  St.  202,  100  Am. 

2.  White   V.  Jones,  79  N.  Y.  App.  Dec.  628  (1869). 

Div.  373,  79  N.  Y.  Suppl.  583,  12  N.  Texas.  —  Ginnuth  v.  Blankenship, 

Y.  Annot.  Cas.  277   (1903).  etc.,  Co.,   (Civ.  App.  1894)   28  S.  W. 

§  2147-1.  Betz   v.  Hummel,   10  Pa.  828. 

Cas.  313,  13  Atl.  938  (1888).  Wisconsin.  —  Monitor  Iron  Works 

2.  Ruppel   V.  Adrian   Mfg.   Co.,   96  v.  Ketchum,  44  Wis.   126   (1878). 
Mich.  455,  55  N.  W.  995   (1893). 
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mate.  He  may  testify,  for  example,  that  he  is  familiar  with  ar- 
ticles of  this  nature,^  that  he  has  priced  diattels  similar  to  those 
in  question  *  or  the  like.  Thus,  the  owner  of  animals  may  also  he 
proved  to  be  a  farmer  of  experience." 

Certain  infirmaiive  considerations  do  not  impair  admissibility, 
though  they  can  scarcely  fail  to  affect  weight.  It  is  not  material 
that  the  article  in  question  has  been  recently  acquired  by  the  wit- 
ness.® The  estimate  may  be  properly  based,  in  part  at  least,  upon 
information  received  from  those  familiar  with  property  similar  to 
that  in  question.^  In  any  case,  the  evidentiary  weight  of  the 
owner's  inference  is  to  be  determined  by  the  jury.® 

§  2149.  (Owner  as  Witness);  Real  Estate In  pursuance  of 

the  same  line  of  thought,  judicial  administration  treats  the  owner 
of  landed  property  as  qualified  to  reason  as  to  what  is  the  fair 
value  in  money  of  his  real  estate.  He  may  compute  the  worth  of 
the  land  itself  ^  or  of  the  right  to  use  and  enjoy  it  or  any  part  of 


3.  Osborne  v.  State,  (Tex.  Civ. 
App.  1900)  5S  S.  W.  53. 

4.  Osborne  v.  State,  (Tex.  Civ. 
App.  1900)   56  S.  W.  53. 

5.  Choctaw,  0.  &  G.  R.  Co.  v.  Dep- 
erade,   (Okla.  1903)    71  Pac.  629. 

6.  Merrill  v.  Grinnell,  30  N.  Y. 
594    (1864). 

7.  Merrill  v.  Grinnell,  30  N.  Y. 
594  (1864);  Whiting  v.  Mississippi 
Valley  Mfg.  Mut.  Ins.  Co.,  76  Wis. 
592,  45  N.  W.  672   (1890). 

8.  Ish  V.  Marsh,  1  Nebr.  ,  (XJnoff.) 
864,  96  N.  W.  58   (1901). 

§  2149-1.  AlaJiama.  —  Hudson  v. 
State,  61  Ala.  333   (1878). 

California. — Spring  Valley  Water- 
Works  r.  Drinkhouse,  92  Cal.  528,  28 
Pac.  681    (1891). 

Illinois.  —  Sinamaker  v.  Rose,  62 
111.  App.  118   (1895). 

Indiana.  —  Terre  Haute,  etc.,  R. 
Co.  r.  Walsh,  11  Ind.  App.  13,  38  N. 
E.  534  (1894);  Chicago,  etc..  R.  Co. 
r.  Kern.  9  Ind.  App.  505,  36  N.  E. 
381    (1894). 

loma.  —  Leek  r.  Chesley,  98  Iowa 
693.  67  N.  W.  580   (1896). 

TToMas.  —  Kansas  Cent.  R.  Co.  v. 
Allen,  24  Kan.  33   (1880). 


Alaine.  — ■  Snow  v.  Boston,  etc.,  R. 
Co.,  65  Me.  230   (1875). 

Massachusetts.  —  Shea  v.  Hudson, 
165  Mass.  43,  42  N.  E.  114  (1895); 
Lincoln  v.  Com.,  164  Mass.  368,  41 
N.  E.  489  (1895);  Blaney  e.  Salem, 
160  Mass.  303,  35  N.  E.  658  (1894)  ; 
Patch  V.  Boston,  146  Mass.  52,  14  N. 
E.  770  (1888);  Shattuck  v.  Stone- 
ham  Branch  R.  Co.,  6  Allen  115 
(1863)  ;  Wyman  v.  Lexington,  etc., 
R.  Co.,  13  Mete.  316   (1847). 

Michigan. — Ruppel  v.  Adrian  Mfg. 
Co.,  96  Mich.  455,  55  N.  W.  955 
(1893). 

Minnesota.  ■ —  McLennan  r.  Minne- 
apolis, etc.,  Elevator  Co.,  59  Minn. 
317,  59  N.  W.  628  (1894);  Hayden 
V.  Albee,  20  Minn.  159  (1873)  ;  Derby 
V.  Gallup,  5  Minn.   119,   134    (1860). 

yehraska.  —  Chicago,  etc.,  R.  Co. 
r.  Shafer,  49  Xebr.  25,  68  N.  W.  342 
(1896);  Wostern  Home  Ins.  Co.  r. 
Richardson,  40  Nebr.  1,  58  N.  W.  597 
(1894);  Sioux  City,  etc..  R.  Co.  v. 
Weimer,  16  Nebr.  272,  20  N.  W.  349 
(1884);  Burlington,  etc.,  R.  Co.  v. 
Schluntz,  14  Nebr.  421,  16  N.  W.  439 
(1883). 
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it.^  In  this  connection,  it  ia  not  important  that,  as  a  mill  *  or 
ford,*  the  land  is  of  an  unusual  nature.®  It  follows  that  a  change 
in  the  value  of  real  estate,  due  to  the  taking  or  some  other  efficient 
cause,  may  be  stated  by  the  owner.®  Where  the  matter  is  a  simple 
one  of  arithmetic,  this  diminution  of  value  may  also  be  stated 
by  him  as  a  witness  in  terms  of  the  damages  which  he  has  suffered  ^ 
or  in  those  of  the  money  which  it  will  take  to  repair  it*  It  is  to 
be  understood  that  the  owner  of  land  does  not,  simply  upon  that 
account,  become  entitled  to  state  what  would  be  the  value  of  the 
land  if  some  one  else  owned  it.® 

In  Massachusetts,  a  limitation  has  been  imposed  upon  the  right 
of  the  owner  to  estimate  the  value  of  his  land  to  the  effect  that  the 
reasoning  should  relate  to  the  precise  parcel  of  real  estate  which  is 
involved  in  the  inquiry.  An  adjoining  owner  is  not  entitled, 
simply  by  virtue  of  his  relationship  to  the  land,  to  testify  as  to  the 
value  of  his  own  premises  for  the  purpose  of  establishing  that  of 
the  neighboring  property  for  injury  to  which  damages  are 
claimed.^" 

§  2150.  (Owner  as  Witness);  Services.  —  The  qualification  of 
an  owner  extends  not  simply  to  estimating  the  value  of  the  prop- 

New  York. — Rademaoher  v.  Green-  4.  Hayden  v.  Albee,  20  Minn.   159 

wich  Ins.  Co.,  75  Hun  83,  27  N.  Y.  (1873). 

Suppl.  155  (1894).  5.   "Useful  value,"  as   applied  to 

Ohio.  —  Atlantic,    etc.,    R.    Co.    v.  land,  raises,  so  far  as  it  means  any- 

Campbell,    4    Ohio   St.    583,    64   Am.  thing  more  than  rental  value,  a  ques- 

Dec.  607   (1855).  tion    for    the    jury    and    is    not    the 

Pennsylvania. — Galbraith  v.  Phila-  proper  subject  for  a  direct  estimate, 

delphia    Co.,   2    Pa.    Super.    Ct.    359  even  by  the  owner.     Randall  v.  V.  S. 

(1896).  Leather  Co.,  72  N.  Y.  App.  Div.  317, 

South   Dakota.   —   Ochsenreiter  v.  76  N.  Y.  Suppl.  82   (1902). 

George  C.  Bagley  Elevator  Co.,  US.  G.  Kansas  Cent.  R.  Co.  v.  Allen,  24 

D.  91,  75  N.  W.  822   (1898)  ;  Enos  v.  Kan.  33    (1880)  ;   Shattuok  v.  Stone- 

St.  Paul   F.   &  M.  Ins.   Co.,   4  S.  D.  ham  Branch  R.  Co.,  6  Allen  (Mass.) 

639,  57  N.  W.  919,  46  Am.   St.  Rep.  115   (1863);  Atlantic,  etc.,  R.  Co.  v. 

796    (1894).  Campbell,    4    Ohio    St.    583,    64   Am. 

"The  evil  sought  to  be  prevented,  Deo.  607   (1855). 

by  the  rule  excluding  opinions,  will  7.  §  2332. 

rarely  prove   of  serious   consequence,  8.    Terre    Haute,    etc.,    R.    Co.    v. 

in  cases  of  this  nature,  from  the  ad-  Walsh,  11  Ind.  App.  13,  38  N.  E.  534 

mission  of  such  evidence."     Derby  v.  (1894)    (drainage). 

Gallup,  5  Minn.   134    (1860).  9.  lab  r.  Marsh,   1   Nebr.    (Unoff.) 

8.  Ish  V.  Marsh,  1   Nebr.    (Unoff.)  864,  96  N.  W.  58   (1901). 

864,  96  N.  W.  58   (1901).  10.   Wyman    r.   Lexington,  etc.,   R. 

3.    Hudson    v.    State,    61    Ala.    333  Co.,  13  Meto.  316  (1847). 
(1878). 
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erty  -whicli  he  owns  but  to  stating  that  of  the  services  which  he  has 
rendered^  or  could  have  performed  but  for  his  injuries.^  In 
fact,  no  other  witness  can  well  enumerate,  in  most  instances,  the 
constituent  elements  upon  which  an  estimate  of  value  can  be  based 
and  the  conclusion  itself  is  a  necessary  method  of  placing  before 
the  jury  the  more  minute  and  intangible  facts  which  he  is  unable 
to  detail  specifically.  "  I  can  conceive  no  case,"  says  Earl,  J.,* 
"  where  one  who  has  himself  rendered  a  service  to  another,  when 
he  will  not  be  competent  to  give  evidence  of  its  value.  Knowing 
the  precise  nature  of  the  service  rendered,  he  must  have  some 
knowledge  of  its  value,  and  he  is  thus  competent  to  give  his  opin- 
ion. It  may  not  be  worth  much.  Its  weight,  however,  is  for  the 
jury."  Where  the  services  rendered  are  of  an  unusual  character,* 
it  has,  nevertheless,  been  suggested  that  even  the  person  who  has 
done  the  work  should  prove,  to  the  satisfaction  of  the  court,  that 
he  possesses  the  knowledge  and  experience  necessary  to  enable  him 
to  make  an  estimate  of  their  value  which  will  be  of  assistance  to 
the  jury.^  Where,  on  the  other  hand,  the  services  are  of  an  ordi- 
nary character  and  familiar  type,  e.  g.,  those  rendered  on  a  farm  ^ 
or  in  connection  with  domestic  employment,  as  those  of  a  house- 

§   2150-1.  Dakota.  —  Edwards  v.  P.  R.  Co.  v.  Palmer,  55  Neb.  559,  76 

Fargo,  etc.,  K.  Co.,  4  Dak.  549,  33  N.  N.  W.  169    (1898)    (nursing). 

W.  100   ( 1887 ) .  New  York.  —  Mercer  v.  Vose,  67  N. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Y.  56,  58   (1876). 

Bivans,   142   111.   401,   32   N.   E.   456  Texas.  —   St.   Louis   Southwestern 

(1892)     [affirming   42   111.   App.    450  Ry.    Co.    of    Texas    v.    Home,     (Civ. 

(18915'].  App.   1910)    130  S.  W.  1025   (house- 

Indiana.  —  Wahl  v.  Shoulders,  14  keeper). 

Ind.  App.  665,  43  N.  E.  458   (1895).  Vermont.  — Gibson  v.  Wheldon,  82 

Kansas.  —  Carter    v.    Christie,    1  Vt.  175,  72  Atl.  909   (1909). 

Kan.  App.   604,  42  Pac.  256    (1895).  2.   City  Electric  Ry.  Co.  v.  Smith, 

JlicMgan.  —  'FowleT  v.  Fowler,  111  121  Ga.  663,  49  S.  E.  724  (1905). 

Mich.  676,  70  N.  W.  336  (1897)  ;  Fo-  3.  Mercer  v.  Vose,  67  N.  Y.  56,  58 

ley  V.  Piatt,  105  Mich.  635,  63  N.  W.  (1876). 

520    (1895);    Richardson   v.   McGold-  4.    Story   v.   Maclay,    3   Mont.   480 

rick,    43    Mich.    476,    5    N.    W.    672  (1880)     (ox-train  transportation). 

(1880).  5.   Mercer   v.   Vose,    67   N.   Y.   58 

Montana.    —    O'Meara    r.    MoDer-  (1876). 

mott,    40    Mont.    38,    104    Pac.    1049  6.    Arkansas    Midland    E.    Co.    v. 

(1909).  Griffith,   63   Ark.   491,   39   S.   W.  550 

'Kelraslca.  —  McCormick  H.  M.  Co.  (1897);   Loucks   v.   Chicago,   etc.,  R. 

I'.  Davis,  61  Neb.  406,  85  N.  W.  390  Co.,    31    Minn.    526,    18    N.    W.    651 

(1901)    (boarding  horses)  ;  Missouri  (1884). 
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keeper  ^  or  nurse,®  the  qualifications  of  the  person  who  has  been 
employed  will  be  assumed  to  be  adequate  to  giving  a  fair  estimate 
of  value.  The  element  of  reasoning  will  not  be  permitted  to  bulk 
unduly  large  in  an  estimate. 

Market  value.  — ■  Should  the  services  have  a  market  value  or  the 
facts  upon  which  an  inference  is  to  be  grounded  be  satisfactorily 
submitted  to  the  tribunal,  no  need  for  the  use  of  secondary  evi- 
dence is  presented.  Some  relation  to  a  market-value,  though  only 
that  of  similar  services  or  of  sums  paid  for  the  work  done  by  per- 
sons of  equal  skill  and  intelligence,  will  be  regarded  as  essential. 
The  beneficial  result  of  the  services,  and  what  the  person  in  ques- 
tion could  have  earned  during  the  same  time  in  another  employ- 
ment, tend  to  establish,  in  this  connection,  limits  beyond  which  the 
estimate,  of  the  person  doing  the  work  cannot  well  extend.  Thus, 
one  who  has  no  regular  employment  or  income  will  not  be  allowed 
to  state  what  is,  in  his  opinion,  the  "  fair  and  reasonable  value  of 
his  time."  * 

Reasons  given.  —  One  who  testifies  as  to  the  value  of  his  ser- 
vices should  state  the  facts  upon  which  his  opinion  is  based.'^" 

§  2151.  Skilled  Observer  as  Witness.  —  The  estimate  of  value 
may  require  the  services  of  a  skilled  witness.  Where  the  personal 
property  is  of  a  familiar  type,  possessing  a  range  of  price  known 
to  the  average  observer,  his  inference  as  to  it  is  largely  based  upon 
common  knowledge,  the  experience  of  the  community.  The  situ- 
ation is  the  same  where  the  property  in  question  is  land  adapted  to 
common  purposes.  So  far,  the  ordinary  observer,  "  the  man  on 
the  street,"  may  safely  be  permitted  by  judicial  administration  to 
go.  Should  this  typical  observer  chance  to  be  the  owner  of  the 
property,  he  may  be  allowed  to  go  a  little  further  in  the  same  di- 
rection. At  this  point,  comes  a  transition  in  the  reasoning  of  the 
witness.  The  general  proposition  which  constitutes  the  major 
premise  is  no  longer  one  of  common  but  one  of  special  knowledge. 
In  other  words,  the  witness  who  alone  can  satisfy  the  requirements 
of  judicial  administration  is  the  skilled  observer.     The  value  of 

7.  Fowler  v.  Fowler,  111  Mich.  676,  9.  Whipple  v.  Rich,  180  Mass.  477, 
70  N.  W.  336   (1897).  63  N.  E.  5  (1902). 

8.  Storms  v.  Lemon,  7  Ind.  App.  10.  Barnes  v.  American  China  De- 
435,  34  N.  E.  644  (1893);  Missouri,  velopment  Co.,  115  N.  Y.  Suppl.  703, 
etc.,  R.  Co.  V.  Palmer,  55  Nebr.  559,  131  App.  Div.  40  ( 
76  N.  W.  169   (1898). 
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the  property  in  question  may  be  so  far  related  to  a  particular  pro- 
fession, trade  or  calling,  as  to  make  the  estimate  regarding  it  a 
technical  one.  The  personal  property,  for  example,  may  not  be 
fungible,-'  have  a  market  value.  A  rare  gem  or  a  painting  by  an 
old  master  has  a  value  known  accurately  to  the  connoiseur  alone 
and  to  him  only  within  limits.  The  real  estate  may  be  adapted 
only  to  a  particular  use,  and  that  an  uncommon  one.  Its  intrinsic 
value  must  be  estimated,  and  the  elements  may  he  of  an  unusual 
nature.  The  services  to  be  appraised  may  be  those  of  a  doctor  or 
of  a  lawyer.  Such  cases  are  typical  of  a  very  large  number  of 
similar  instances.     This  is  the  field  of  the  skilled  witness. 

Form  of  the  estimate.  —  The  skilled  witness  as  to  value,  like 
any  other,  may  state  his  estimate  in  different  forms.  Thus,  it  is 
open  to  him  to  appraise  the  property  in  a  lump  sum.  Or,  on  the 
other  hand,  he  may  state  his  inference  as  so  much  per  acre,  square 
or  running  front  foot  or  the  like  in  case  of  land.  Where  person- 
alty is  involved,  he  may  fix  the  price  by  the  bushel,  gallon  or  other 
unit  of  measurement.  Should  the  appraisal  take  the  latter  form, 
it  is  not  material  that  the  witness  was  mistaken  as  to  the  number 
of  the  units  of  measurement  actually  contained  in  the  land  or 
chattel  subject  to  examination.^  The  result  is  different,  of  course, 
should  the  estimate  have  been  made  at  a  total  sum. 

§  2152.  (Skilled  Observer  as  Witness);  ftualifications  required. 

—  The  qualifications  required  for  a  skilled  observer  are  those  de- 
manded by  administration  of  all  witnesses  as  to  value.^  They 
must  be  such  that  the  estimate  will  be  relevant,  i.  e.,  helpful,  in  a 
probative  sense,  to  the  establishment  of  a  fact  in  the  res  gestce. 
His  inference  is  based  upon  the  ascertainment  or  knowledge  of  a 
specific  fact,  gained  by  sense-perception,  as  a  minor  premise  and 
a  general  proposition  of  special  learning  or  experience  as  a  major. 
To  gain  the  required  knowledge  of  the  specific  fact,  which  consti- 
tutes his  minor  premise,  the  witness  must  have  had  sufficient  op- 
portunities for  observation.  He  should  be  acquainted,  to  a  degree 
satisfactory  to  the  trial  judge,  with  the  property  in  question.  To 
form  a  sound  major  premise,  the  observer  must  have  such  knowl- 
edge of  the  specialized  form  of  human  activity,  the  profession, 

§  2151-1.  §  2099.  §  2152-1.  §  2107. 

2.  Tennesaee  Coal,  Iron  &  R.  Co.  V. 
McMillion,    (Ala.   1909)    49  So.  880. 
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trade  or  calling,  with  which  the  estimate  concerns  itself  as  will 
enable  him  to  coordinate  his  observations  into  an  inference  or 
estimate  helpful  to  the  jury  in  their  function  of  arriving  at  the 
truth. 

§  2153.  (Skilled  Observer  as  Witaess;  Qualifications  re= 
quired) ;  Rule  stated,  —  To  lay  down  a  rule  which  should  accu- 
rately apply  to  all  cases  involving  the  qualifications  of  a  skilled 
witness  would  be  a  task  of  no  little  difficulty.  Perhaps  nothing 
more  definite  can  properly  be  said  than  that  the  qualification  must 
be  shown  to  be  commensurate  with  the  estimate.-'  The  witness 
must  be  proven  to  possess  such  knowledge  and  reasoning  powers  as 
make  it  probable  that  the  estimate  which  he  purposes  to  give  will 
be  valuable  to  the  jury.  In  what  line  the  special  experience  lies 
is  a  matter  of  no  consequence  so  long  as  it  throws,  as  it  were,  a 
steady  light  along  the  path  to  truth.  It  is  assumed,  in  any  such 
connection,  that  the  proponent  of  the  estimate  has  shown  the  ex- 
istence of  an  adequate  forensic  necessity  ^  for  receiving  the  second- 
ary evidence  and  that  the  "  state  of  the  case  "  *  renders  it  proper 
that  it  should  be  admitted. 

§  2154.  (Skilled  Observer  as  Witness);  Technical  Facts. — 
In  estimating  the  fair  reasonable  value  of  articles  which  have  no 
market  price,  it  is  frequently  essential  that  the  skilled  witness 
should  possess  special  knowledge,^  know  the  technical  facts,  relat- 
ing to  the  art,  trade  or  calling,  to  which  the  inquiry  is  related. 
Thus,  one  who  would  undertake  to  appraise  rare  books  must  be  ac- 
quainted with  the  general  prices  realized  on  sales  of  the  works  of 
authors  represented,  the  fancies  of  purchasers  for  bindings  and 
editions,  as  to  where  other  copies,  if  any,  are  held  and  similar 
facts.  One  who  would  state  the  money  value  of  a  painting  by  an 
old  master  must  know  the  range  of  prices  which  his  works  com- 
mand, what  specimens  are  favorites,  whether  a  particular  piece 
brings  out  the  characteristic  excellencies  of  the  master  and  so 
forth.  These  qualifications,  by  way  of  special  knowledge,  must 
be  shown  ^  to  the  reasonable  satisfaction  of  the  trial  judge.     "A 

§   2153-1.   Ives  V.   Quinn,   7   Misc.  3.  §§   1742,  1747. 

(N.   Y.)    155,   27   N.   Y.    Suppl.    251  §  2154-1.  §§  870  et  seq. 

(1894)    (renting).  2.    Buffum    v.   New   York,   etc.,   R. 

2.  §  2102.  Co.,  4  R.  I.  221   (1856). 
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person  cannot  be  a  competent  judge  of  works  of  art,  such  as  stat- 
ues, pictures,  coins  and  engravings;  or  of  articles  of  trade,  as 
horses,  wines,  plate,  etc.,  without  practical  observation  and  ex- 
perience. In  such  cases  a  certain  training  of  the  sight  is  neces- 
sary, analogous  to  the  training  of  the  hands  and  limbs  in  a  me- 
chanical employment  or  trade  requiring  bodily  dexterity."  ^ 

Not  an  expert.  —  The  requirement  of  the  possession  of  such 
special  knowledge,*  while  it  may  often  imply  the  services  of  a 
skilled  witness,  prevents  the  latter  from  being  denominated  an 
"  expert "  properly  so  called.  As  is  said  by  the  supreme  judicial 
court  of  Massachusetts :  "  This  is  permitted  as  an  exception  to 
the  general  rule,  and  not  strictly  on  the  ground  that  such  persons 
are  experts ;  for  such  an  application  of  the  term  would  greatly  ex- 
tend its  signification.  The  persons  who  testify  are  not  supposed 
to  have  science  or  skill  superior  to  that  of  the  jurors ;  they  have 
merely  a  knowledge  of  the  particular  facts  in  the  case  which  jurors 
have  not.  And  as  value  rests  merely  in  opinion,  this  exception  to 
the  general  rule  that  witnesses  must  be  confined  to  facts,  and  can- 
not give  opinions,  is  founded  in  necessity  and  obvious  propriety."  '^ 

§  2155.  (Skilled  Observer  as  Witness);  Personal  Property. — 

A  witness  especially  qualified  by  skill  and  experience  may  state 
the  value  of  personal  property  not  fungible,^  i.  e.,  possesses  no  es- 
tablished market  price,  and  is  available  for  exceptionable  uses. 
This  may  occur  in  case  of  animals,  as  where  a  valuable  trotting 
horse  ^   is   to  be  appraised.     Machinery,^    new   or   second-hand, 

3    Lewis  Authority  in  Matters  of  3.  Alabama.  —  Winter  v.  Burt,  31 

Opinion,  c.  3,  §  7.  Ala.  33    (1857). 

4.  §  2108.  Iowa.    —    Latliam    v.    Shipley,    86 

5.  Shattuck  v.  Stoneham  Branch  Iowa  543,  53  N.  W.  342  (1892)  (sec- 
R.  Co.,  6  Allen    (Mass.)    115    (1863).       end  hand  ruling  machine). 

§  2155-1.   Werten  v.  K.  B.  Koosa  Massachusetts.  —  Haskins  v.  Ham- 

&  Co.,   (Ala.   1910)    53  So.  98   (dam-  ilton    Mut.    Ins.    Co.,    5    Gray    432 

aged    dry    goods);    Lewis    v.    State,  (1855). 

(Ala.  1909)    51  So.  308   (diamonds),  Minnesota.  —  Osborne  v.  Marks,  33 

Echols  V.   State,    (Ala.   1906)    41   So.  Minn.  56,  22  N.  W.  1   (1885). 

298    (stolen  goods)  ;    St.   Louis   &  S.  Ohio.  —  Phoenix  Mut.  F.  Ins.  Co.  v. 

F.  Ry.  Co.  V.  Swing,  (Tex.  Civ.  App.  Bowersox,  6  Ohio  Cir.  Ct.  1,  3  Ohio 

1910)     126    S.    W.    625    (typewriters  Cir.  Dec.  321    (1891). 

damaged  by  water)  Pennsylvania.  —  Sykes  v.  Thornton, 

2.  Chicago,  etc.,  R.  Co.  r.  Calumet  223  Pa.  589,  72  Atl.  1063  (1909). 

Stock  Farm,  SfiT  111.  App.  337  (1901).  Acquired  knowledge.  —  Even  where 
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stands  in  the  same  position.  The  value  of  museum  curiosities  * 
is  equally  a  matter  for  the  estimate  of  witnesses  having  special 
training  or  experience.  Literary  property  can  be  satisfactorily 
valued  only  by  one  familiar  with  that  form  of  art.® 

Similar  personal  property.  —  Where  chattels  are  so  far  fungi- 
ble,® similar  in  quality,  that  a  given  number  or  quantity  of  certain 
specimens  of  the  class  is  practically  equivalent  to  the  same  number 
or  quantity  of  any  other  specimens,  the  conditions  of  market  value 
are  substantially  presented.  In  proportion  to  the  extent  to  which 
this  substantial  equivalence  approximates  to  a  precise  one,  is 
knowledge  of  the  value  of  any  individual  specimen  of  the  class 
relevant  to  that  of  any  other.  It  may,  accordingly,  be  stated  by 
a  qualified  witness.'^  Mere  resemblance,  apart  from  similarity  in 
inherent  qualities,  may  reasonably  be  rejected  as  it  "  would  fur- 
nish an  imaginary  rather  than  an  actual  basis  for  recovery."  *  On 
the  other  hand,  knowledge  of  the  value  of  similar  property  tends 
to  establish,  in  proportion  to  the  preciseness  of  the  similarity,  the 
qualifications  necessary  to  make  a  helpful  inference  as  to  the 
value  of  the  specific  property  in  question.^ 

§  2156.  (Skilled  Observer  as  Witness);  Real  Estate A  wit- 
ness satisfactorily  skilful  as  to  the  value  of  real  estate  ^  or  any 

special  experience  is,   as  a  rule,   as-  v.   Stewart,   44  Mich.   209,   6   N.   W. 

sential,    its    place    may   be    aatisfac-  633    (1880);  Perry  v.  Jeffries,  61  S. 

torily  supplied  by  well-directed  read-  C.  292,  39  S.  E.  515    (1901)     (wood 

ing  and  investigation.     Thus,  an  at-  cut  on  adjoining  lot). 

torney,    although    without    previous  8.  Atchison,  etc.,  R.  Co.  v.  Harper, 

experience     of     locomotive      engines  19  Kan.  529   (1878). 

may,  by  making  a  special  study  of  a  9.   Decker   v.   Myers,   31   How.   Pr. 

particular    specimen,    become    compe-  (N.  Y.)    372    (1866)  ;  Leiby  v.  Clear 

tent    to    state    its    value.      Lamoille  Spring  Water   Co.,  205  Pa.  St.   634, 

Valley  R.  Co.  v.  Bixby,  57   Vt.  548  55  Atl.  782   (1903). 

(1885).  §  2156-1.  Arkansas.  — Zittle  Rock 

4.  Richter  v.  Harper,  95  Mich.  221,  Junction  R.  Co.  v.  Woodruff,  49  Ark. 
54  N.  W.  768   (1893).  381,  5  S.  W.  792,  4  Am.  St.  Rep.  51 

5.  Babcock    v.    Raymond,    2    Hilt.        (1887). 

(N.  Y.)  61   (1858).  Indiana.  —  Chicago,  etc.,  R.  Co.  v. 

An    author    may    be    regarded    as  Burden,   14  Ind.  App.  512,  43  N.  E. 

fully  qualified  to  state  the  value  of  155     (1895);    Indianapolis,    ietc,    R. 

a    literary   work.     Bai)eock   v.   Ray-  Co.   v.    Pugh,   85   Ind.   279    (1882); 

mond,  2  Hilt.  (N.  Y.)  61   (1858).  Logansport  v.  McfMillen,  49  Ind.  493 

6.  §  2099.  (1875). 

7.  Atchison,  etc.,  R.  Co.  v.  Harper,  Kansas.  —  Florence,  etc.,  R.  Co.  v. 
10  Kan.  529  (1878)    (colt)  ;  Mathews  Pember,    45    Kan.    625,    26    Pac.     I 
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interest  in  lands  ^  may  state  his  estimate  witli  regard  to  it.  The 
qualifications  of  a  witness  must  relate,  directly  or  indirectly,  to 
the  premises  in  question.  Knowledge  as  to  the  value  of  adjoining 
lands,  not  shown  to  he  similar  in  all  essential  conditions  to  that 
involved  in  the  inquiry,  is  not  sufficient  to  enahle  the  witness  to 
testify  as  to  the  value  of  the  latter.'  Evidence  of  particular  trans- 
actions in  the  way  of  sales  or  offers  for  the  locus  or  adjoining 


( 1891 )  ;     Wichita,    etc.,     R.     Co.    v. 
Kuhn,    38    Kan.     104,    16    Pac.    75 

(1887). 

Maine.  —  Snow  v.  Boston,  etc.,  R. 
Co.,  65  Me.  230   (1875). 

Maryland.  —  Baltimore  v.  Smith, 
etc.,  Brick  Co.,  80  Md.  458,  31  Atl. 
423    (1895). 

Massachusetts.  —  Chandler  v.  Ja- 
maica Pond  Aqueduct  Corp.,  125 
Mass.  544  (1878);  Burt  v.  Wiggles- 
worth,  117  Mass.  302  (1875);  Dick- 
enson V.  Fitohburg,  13  Gray  546 
(1859)  ;  Brainard  v.  Boston,  etc.,  R. 
Co.,  12  Gray  407  (1859);  Shaw  v. 
Charlestown,  2  Gray  107  (1854); 
Vandine  v.  Burpee,  13  Mete.  288,  46 
Am.  Dec.  733    (1847). 

Missouri.  —  Mantz  v.  Maguire,  52 
Mo.  App.  136  (1892);  Kansas  City, 
etc.,  E.  Co.  V.  Dawley,  50  Mo.  App. 
480  (1892);  Missouri  Fire  Clay 
Works  V.  Ellison,  30  Mo.  App.  67 
(1888). 

Neiraska.  —  Anderson  v.  Chicago, 
B.  &  Q.  Ry.  Co.,  120  N.  W.  1114 
(1909)  (farmer)  ;  Union  Pac.  R.  Co. 
V.   Stanwood,  98   N.  W.   656    (1904). 

New  Jersey.  —  Brown  v.  New  Jer- 
sey Short  Line  Co.,  71  Atl.  27 
(1908). 

Neic  York.  —  Bearss  v.  Copley,  10 
N,  Y.  93  (1854)  ;  Clark  v.  Baird,  9 
N.  Y.   183    (1853). 

Pennsylvania.  —  Lewis  ('.  Spring- 
field Water  Co.,  176  Pa.  St.  230,  35 
Atl.  186  (1896);  Mewes  v.  Crescent 
Pine  Line  Co.,  170  Pa.  St.  364,  32 
Atl.  1082  (1895);  Gorgas  P.  Phila- 
delphia, etc.,  R.  Co.,  144  Pa.  St.  1, 
22  Atl.   715    (1891);    State  Line  R. 


Co.  V.  Playford,  10  Pa.  Cas.  467,  14 
Atl.  355  (1888);  Pittsburg  Southern 
R.  CJo.  V.  Reed,  4  Pa.  Cas.  353,  6  Atl. 
838    (1886). 

Teajos.  —  Gulf,  etc.,  R.  Co.  v.  Har- 
monson,  (Civ.  App.  1893)  22  S.  W. 
764;  Gulf,  etc.,  R.  Co.  v.  Abney,  3 
Tex.  App.  Civ.  Cas.  §  413   (1888). 

Washington.  —  North  Coast  R.  Co. 
V.  Gentry,   107  Pac.  1060   (1910). 

To  testify  satisfactorily  as  to  an 
inference  regarding  the  value  of  land, 
it  has  been  said  that  a  witness  should 
be  familiar  with  the  property,  the 
uses  to  which  it  may  be  put,  the 
nature  of  its  improvements,  and  know 
the  values  in  the  neighborhood  and 
the  general  price  of  property  in  the 
locality.  Markowitz  v.  Pittsburg  & 
C.  R.  Co.,  216  Pa.  535,  65  Atl.  1097 
(1907). 

Even  under  the  law  of  Louisiana, 
the  testimony  of  such  witnesses  may 
be  received.  Remy  v.  Municipality 
No.  2,  12  La.  Ann.  500   (1857). 

2.  Carter  v.  Cairo,  V.  &  C.  Ry.  Co., 
145  111.  App.  653  (1908)  (leasehold 
in  a  coal  mine)  ;  Lawrence  D.  Boston, 
119  Mass.  126  (1875)  (lease);  Mun- 
son  V.  James  Smith  Woolen  Machin- 
ery Co.,  103  N.  Y.  Suppl.  502,  118 
App.  Div.  398  (1907)  (rental  value 
of  mill)  ;  Ives  v.  Quinn,  7  Misc.  (N. 
Y.)  155,  27  N.  Y.  Suppl.  251  (1894) 
(rental  value)  ;  E.  T.  &  H.  K.  Ide  v. 
Boston  &  M.  R.  R.,  83  Vt.  66,  74 
Atl.  401    (1909)    (mill). 

3.  Metropolitan  Wo^t  '=ide  El.  R. 
Co.  r.  Dickinson,  161  TU.  22,  43  N. 
E.  706   (1896). 
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premises  has  been  rejected,  although  tendered  on  direct  evidence 
as  the  basis  of  the  -witness'  opinion.* 

Reasons  given.  —  Witnesses  skilled  in  the  value  of  real  estate 
should  declare  upon  giving  their  opinions,  the  reasons  on  which 
they  are  based.'* 

§  2157.  (Skilled  Observer  as  Witness;  Real  Estate);  Special 

ftualifications.  —  A  skilled  witness  as  to  value  may  be  specially 
trained,  not  alone  by  reading  and  study,  but  in  the  most  practical 
way.  Thus,  a  farmer  may  testify  as  to  the  value  of  agricultural 
lands.^  While  opportunities  for  easy  observation  may  enhance 
the  probative  force  of  the  estimate,  it  is  not  essential  to  admissi- 
bility that  the  witness  should  reside  upon  the  land,  or  even  live 
in  the  neighborhood.  He  may,  if  otherwise  qualified,  have  his 
home  at  a  considerable  distance  from  the  property  in  question.* 
A  trained  observer  may  testify  as  to  the  value  of  property  with 
which  he  is  acquainted,  although  he  has  known  of  no  sales  of  it.^ 

§  2158.  (Skilled  Observer  as  Witness;  Real  Estate);  Change 

in  Condition.  —  A  skilled  witness  qualified  to  testify  as  to  the 
value  of  real  estate  may  properly  be  permitted  to  estimate  what 
it  is  worth  under  changed  conditions.  He  may  for  example,  state 
the  effect  of  erecting  a  railroad  crossing  over  certain  premises.^  In 
the  same  way,  the  diminution  in  the  value  of  land  caused  by  a  tak- 
ing,^ according  to  due  process  of  law,  e.  g.,  for  a  highway,'  sewer,* 

4.  Central  Pac.  R.  Co.  v.  Pearson,  3.  Swan  v.  Middlesex  County,  101 
35  Cal.  247    (1868).  Masa.      173      (1869);      Shattuck     v. 

5.  (Shaffer  -v.  Reynoldsville  Bor-  Stoneham  Branch  R.  Co.,  6  Allen 
ough,  44  Pa.  Super.  Ct.   1    (1910).  (Mass.)     115     (1863);    Dickerson    v. 

§  2157-1.  Pingery  v.  Cherokee,  etc.,  Fitchburg,     13     Gray     (Mass.)      548 

R.   Co.,  78   Iowa  438,  43   N.  W.  285  (1859);    West  Newbury  v.   Chase,   5 

(1889);    Stone   v.    Covell,    29    Mich.  Gray    (Mass.)    421    (1855);    Shaw  v. 

359    (1874).  Charlestown,    2    Gray     (Mass.)     107 

2.  Lawton  v.  Chase,  108  Mass.  238  (1854);  Dwight  v.  Hampden  County 
(1871)  (ten  to  forty  miles);  Stone  Com'rs,  11  Gush.  (Mass.)  201  (1853). 
17.  Covell,  29  Mich.  359  (1874)  Altering  grade.— Raising  the  grade 
(twenty-five   miles).  of   a   street  may   have   an   injurious 

3.  Mantz  v.  Maguire,  52  Mo.  App.  effect  upon  the  value  of  land.  Blair 
136   (1892).  V.  Charleston,  43  W.  Va.  62,  26  S.  E. 

§     2158-1.  Hunter     v.    Burlington,  341,  64  Am.  St.  Rep.  837,  35  L.  R.  A. 

etc.,  R.  Co.,  84  Iowa  605,  51  N.  W.  64  852    (1896). 

(1892).  4.  Pike  v.  Chicago,  155  111.  656,  40 

2.  Chicago,  etc.,  R.  Co.  v.  Nix,  137  N.  E.  567   (1895)  ;  Taft  v.  Com.,  158 

111.  141,  37  N.  E.  81   (1891).  Mass.  526,  33  N.  E.  1046  (1893). 
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railroad,^  elevated  railway,®  or  pipe-line ''  may  be  estimated  by 
anyone  shown  to  be  competent.  The  effect  of  a  taking  under  the 
right  of  eminent  domain  for  a  water  supply  ®  would,  for  example, 
stand  in  the  same  position. 


5.  Arkansas.  —  Texas,  etc.,  R.  Co. 
V.  Kirby,  44  Ark.  103   (1884). 

California.  —  Santa  Ana  v.  Harlin, 
99  Cal.  538,  34  Pac.  224  (1893)  (em- 
bankment ) . 

Florida.  —  Orange  Belt  R.  Co.  v. 
Graver,  32  Fla.  28,  13  South.  444 
(1893)     (embankment). 

Illinois.  —  Fox  v.  Chicago,  etc.. 
Rapid  Transit  R.  Co.,  68  111.  App. 
417  (1896);  Chicago,  etc.,  R.  Co.  v. 
Howell,  65  111.  App.  373  (1896)  (em- 
bankment) ;  Keithshurg,  etc.,  R.  Co. 
V.  Henry,  79  111.  290   (1875). 

Indiana.  —  Ohio  Valley  R.,  etc., 
Co.  V.  Kerth,  130  Ind.  314,  30  N.  E. 
298  (1891);  Frankfort,  etc.,  R.  Co. 
V.  Windsor,  51  Ind.  238  (1875); 
Evansville,  etc.,  Straight  Line  R.  Co. 
V.  Cochran,  10  Ind.  560  (1858)  (em- 
bankment ) . 

Kansas.  —  Chicago,  etc.,  R.  Co.  v. 
Cosper,  42  Kan.  561,  22  Pac.  634 
(1889);  Wichita,  etc.,  R.  Co.  v. 
Kuhn,  38  Kan.  104,  16  Pac.  75 
(1887). 

Maine.  —  Snow  v.  Boston,  etc.,  R. 
Co.,  65  Me.  230   (1875). 

Massachusetts.  —  Tucker  v.  Massa- 
chusetts Cent.  R.  Co.,  118  Mass.  546 
(1875);  Brainard  v.  Boston,  etc.,  R. 
Co.,  12  Gray  407   (1859). 

Michigan.  —  Stone  v.  Covell,  29 
Mich.  359   (1874)    (embankment). 

Minnesota. — Lehmicke  v.  St.  Paul,, 
etc.,  R.  Co.,  19  Minn.  464  (1873); 
Derby  v.  Gallup,  5  Minn.  119  (1860) 
(embankment) . 

Missouri.  —  Union  Elevator  Co.  v. 
Kansas  City  Suburban  Belt  R.  Co., 
135  Mo.  353,  36  S.  W.  1071    (1896). 

New  Hampshire.  —  Concord  R.  Co. 
V.  Greely,  23  N.  H.  237  (1851). 

Pennsylvania. — Jones  i\  Erie,  etc., 
R.  Co.,  151  Pa.  St.  30,  25  Atl.  134, 
31  Am.  St.  Rep.  722,  17  L.  R.  A.  758 
(1892);    State  Line  R.   Co.  v.  Play- 


ford,  10  Pa,.  Cas.  467,  14  Atl.  355 
(1888)  ;  Pittsburg  Southern  R.  Co.  v. 
Reed,  4  Pa.  Cas.  353,  6  Atl.  838 
(1886);  Pennsylvania,  etc.,  R.,  etc., 
Co.  V.  Bunnell,  81  Pa.  St.  414 
(1876);  Railroad  Co.  v.  Medill,  32 
Leg.  Int.  283  (1875);  Brown  v. 
Corey,  43  Pa.  St.  495  (1862);  Wat- 
son V.  Pittsburgh,  etc.,  R.  Co.,  37  Pa. 
St.  469  (1860). 

Texas.  —  Ft.  Worth  Compress  Co. 
V.  Chicago,  etc.,  R.  Co.,  18  Tex.  Civ. 
App.  622,  45  S.  W.  967   (1898). 

Wisconsin.  —  Snyder  v.  Western 
Union  R.  Co.,  25  Wis.  60   (1869). 

Grades,  curves,  etc.  —  It  may  in- 
crease the  probative  force  of  the  esti- 
mate of  a  skilled  witness,  in  this 
connection,  that  he  should  show  him- 
self familiar  with  the  grades  and 
curves  of  a  railroad  as  it  crosses  the 
land  in  question.  Admissibility  is 
not  dependent  upon  the  possession  of 
■such  knowledge.  Ohio  Valley  R.,  etc., 
Co.  V.  Kerth,  130  Ind.  314,  30  N.  E. 
298   (1892). 

The  court  may  well  rest  satisfied 
should  it  appear  that  the  witness  was 
proceeding  in  a  reasonable  way  upon 
it  sound  theory  of  damages.  Dorian 
V.  East  Brandywine,  etc.,  R.  Co.,  46 
Pa.  St.  520   (1864). 

6.  Jefferson  r.  New  York  El.  R. 
Co.,  11  N.  Y.  Suppl.  488  (1890); 
Hine  v.  New  York  El.  R.  Co.,  36  Hun 
(N.  Y.)  293   (1885). 

7.  Mewes  v.  Crescent  Pipe  Line 
Co.,  170  Pa.  St.  364,  32  Atl.  1082 
(1894);  Michael  v.  Crescent  Pipe 
Line  Co.,  159  Pa.  St.  99,  28  Atl.  204 
(1893). 

8.  Barnett  v.  St.  Anthony  Falls 
Water  Power  Co.,  33  Minn.  265,  22 
N.  W.  535  (1885);  Lee  r.  Spring- 
field Water  Co.,  176  Pa.  St.  223,  35 
Atl.  184   (1896). 
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Specific  injuries.  —  A  witness  properly  qualified  to  do  so  may 
estimate  the  effect  of  certain  specific  injuries  upon  the  land  in 
diminishing  its  fair  value.  It  would  seem  that  the  rule  which 
prevents  such  a  witness  from  stating  this  difference  in  value  in 
terms  of  damages  *  is  often,  where  the  facts  are  not  controverted 
and  the  rule  of  law  plain,  substantially  a  dispute  about  words. 
However  this  may  be,  the  qualified  observer  may  state  what,  in 
his  opinion,  is  the  diminution  in  the  value  of  given  premises  by 
burning  them  over,^"  overflowing  ^'^  or  otherwise  injuriously  af- 
fecting them.^^  The  erection  of  a  nuisance  upon  adjoining  prem- 
ises,^ ^  the  diversion  of  a  water  course  '*  or  the  operation  of  a 
street  railway-'^  may  have  the  same  effect^®  In  general,  the 
diminution  ^'^  or  increase  ^*  in  value  caused  by  any  change  in  con- 
dition may  be  stated  by  a  suitably  qualified  witness.  The  latter 
may,  in  this  way,  appraise  the  loss  caused  by  the  erection  of  an 


9.  §  2339. 

10.  Chicago,  etc.,  R.  Co.  v.  Burden, 
14  lud.  App.  512,  43  N.  E.  155 
(1896);  Chicago,  etc.,  R.  Co.  v. 
Smith,  6  Ind.  App.  262,  33  N.  E.  241 
(1891);  Union  Elevator  Co.  v. 
Kansas  City  Suburban  Belt  R.  Co., 
135  Mo.  353,  375,  36  S.  W.  1071 
(1896)  ;  Roberts  v.  New  York  El.  R. 
Co.,  128  N.  Y.  455,  28  N.  E.  486,  13 
L.  R.  A.  499  (1891);  Moore  v.  Chi- 
cago, etc.,  R.  Co.,  78  Wis.  120,  47 
N,  W.  273   (1890). 

11.  California. — Dennis  v.  Crocker- 
Huffman  Land  &  Water  Co.,  (App. 
1907)    91  Pac.  425   (potatoes). 

Kentucky.  —  Madisonville,  H.  &  E. 
R.  Co.  «.  Renfro,  127  S.  W.  508 
(1910)    (crops). 

Massachusetts.  —  Hosmer  v.  War- 
ner, 15  Gray   (Mass.)  46  (1860). 

Pennsylvania.  —  White  Deer  Creek 
Imp.  Co.  V.  Sassaman,  67  Pa.  St.  415 
(1871). 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Har- 
monson,  (Civ.  App.  1893)  22  S.  W. 
764;  Houston,  etc.,  R.  Co.  v.  Knapp, 
51   Tex.  592    (1879). 

12.  Missouri    Fire   Clay   Works   v. 

Vol.  Ill  — 180 


Ellison,  30  Mo.  App.  67  (1888)  (re- 
moving machinery). 

Expert.  —  The  use  of  this  form  of 
estimate  has  been  expressly  reserved 
for  the  use  of  the  expert.  Sinclair  v. 
Roush,  14  Ind.  450   (1860). 

13.  Vandine  v.  Burpee,  13  Mete. 
(Mass.)  288,  46  Am.  Dee.  733  (1847) 
(brick-kiln)  ;  Brennan  v.  Corsieana 
Cotton-Oil  Co.,  (Tex.  Civ.  App.  1898) 
44  S.  W.  588;  Gauntlett  v.  Whit- 
worth,  2  C.  &  K.  720,  61  E.  C.  L. 
720   (1849). 

14.  Gallagher  v.  Kingston  Water 
Co.,  25  N.  Y.  App.  Div.  82,  49  N.  Y. 
Suppl.  250   (1898). 

15.  Tate  v.  Missouri,  etc.,  R.  Co., 
64  Mo.  149  (1876). 

16.  McGregor  v.  Brown,  10  N.  Y. 
114    (1854). 

17.  Brainard  v.  Boston,  etc.,  R. 
Co.,  12  Gray  (Mass.)  407  (1859); 
Gordon  v.  Kings  County  El.  R.  Co., 
23  N.  Y.  App.  Div.  51,  48  N.  Y. 
Suppl.  382   (1897). 

18.  Baltimore  v.  Smith,  etc..  Brick 
Co.,  80  Md.  458,  31  Atl.  423    (1895) 

(opening  street)  ;  Shaw  v.  Charles- 
town,  2  Gray  (Mass.)  107  (1854) 
(street). 
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elevated  road  upon  adjoining  premises.^^  The  field  of  the  expert, 
as  compared  to  the  skilled  observer,  is  more  nearly  reached  when 
the  witness  is  asked  to  state  to  what  extent  the  value  of  the  prem- 
ises would  have  been  enhanced  had  a  given  contract  been  per- 
formed, ^^  the  land  drained,^^  or  a  given  railroad  built.^^  How 
the  value  of  the  land  would  have  been  affected  had  an  elevated  rail- 
road not  been  built  upon  adjacent  premises  ^*  may  be  stated  in  the 
judgment  of  an  expert.  Such  an  estimate  has,  on  the  other  hand, 
been  rejected  as  too  conjectural  or  speculative.  Thus,  in  New 
York,  a  witness  will  not  be  permitted  to  state  what  would  have 
been  the  value  of  certain  premises  if  an  elevated  railroad  had  not 
been  built  and  operated  near  them.^* 

Qualifications  of  witness.  —  Should  it  appear  probable  that 
the  real  estate  has  a  market  value,  it  may  be  required  that  the  wit- 
ness, in  order  to  be  competent,  should  know  what  it  is.^^  It  is  not 
essential  to  his  qualification  that  the  latter  should  know  of  any 
sales  of  similar  property.^^  That  the  witness  should  have  had 
adequate  opportunities  for  observation  of  the  property,  both  in 
its  original  and  its  changed  condition,  is  essential  to  admissibility. 
A  mere  general  knowledge  of  the  usual  effect  upon  land  values  of 
certain  injurious  acts,  e.  g.,  cutting  up  land  by  a  railroad  ^^  is  not 
sufficient. 

Gross-examination  may  develop  with  greater  minuteness  the 
facts  as  to  qualification.^^ 

19.  Metropolitan  West  Side  El.  R.  23.  Roosevelt  i;.  New  York  El.  R. 
Co.  V.  White,  166  111.  375,  46  N.  E.  Co.,  57  N.  Y.  Super.  Ct.  438,  8  N.  Y. 
978   (1897).                                                     Suppl.  547   (1890). 

Former    general    experience    as    to  24.  Roberts    v.    New   York   El.    R. 

the  effect  of  the  erection  and  opera-  Co.,  128  N.  Y.  455,  472,  28  N.  E.  486, 

tion  of  elevated  roads  upon  the  value  13  L.  R.  A.  499   (1891). 

of   adjacent   land   may  he   stated  by  On    cross-examination    the    witness 

the  witnesses.      They  will  not,  how-  may  be  asked  as   to  how  certain  as- 

ever,  be  sufTered  to  detail  specific  in-  sumed  facts  would  modify,  if  at  all, 

juries   caused  by  such   structures   to  the  judgment  of  the  witness.     Sher- 

other  parcels  of  land.     Metropolitan  man    Gas   &   Electric    Co.    r.   Belden, 

West   Side  El.  R.   Co.  v.   White,   106  (Tex.  Civ.  App.  1909)   115  S.  W.  897. 

111.  375,  46  N.  E.  978   (1897).  25.  Chicago,  etc.,  R.  Co.  v.  Stewart, 

20.  Ironton  Land  Co.  i'.   Butchart,  .50  Kan.  33,  31  Pac.  668   (1892). 

73  Minn.  39,  75  N.  W.  749   (1898).  26.  Frankfort,  etc.,  R.  Co.  v.  Wind- 

21.  Spear  v.  Drainage  Com'rs,  113       sor,  51  Ind.  238   (1875). 

111.  632   (1885).  27.  Elizabethtown,    etc.,   R.    Co.   v. 

22.  Blagen  v.   Thompson,   23   Oreg.  Helm,  8  Bush  (Ky.)   681   (1871). 
239,   31    Pac.    647,    18   L.   R.   A.    315  28.  Leard   r.   P-nnsylvania   R.  Co., 
(1892).  229  Pa.  475,  78  Atl.  1034    (1911). 
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§  2159.  (Skilled  Observer  as  Witness;  Real  Estate);  Cost  of 
Property.  —  In  appraising  the  value  of  land,  a  legitimate  consid- 
eration to  be  taken  into  account  by  the  skilled  observer  is  as  to 
what  the  land  has  cost  and  what  has  been  paid  for  the  houses  or 
other  buildings  ^  located  upon  the  ground.  It  is  also  fair  to  esti- 
mate what  sums  were  expended  for  any  improvements  made  on 
the  premises,  bearing  in  mind  that  such  elements  of  value  are  to 
appear  in  the  ultimate  conclusion  only  to  the  extent,  if  any,  to 
which  they  have  enhanced  the  price  properly  to  be  paid  for  the 
estate  as  a  whole. 

In  connection  with  the  evidence  of  a  skilled  witness  testifying 
as  an  expert,  the  influence  of  the  matter  of  cost  is  considered  at 
another  place.^  The  cases  there  cited  would  seem  relevant  also 
where  the  skilled  witness  speaks  from  his  observation. 

§  2160.  (Skilled  Observer  as  Witness;  Real  Estate);  Crops, 

Trees,  etc In  estimating  the  value  of  real  estate  which  has  been 

improved,  the  skilled  observer  may  properly  take  into  account  the 
crops  which  are  growing  upon  the  premises  and  which,  when 
severed,  will  have  a  value  for  market  or  in  use  on  the  farm.^  In 
like  manner,  he  may  have  in  mind  the  separate  value  of  the  trees,^ 
shade,^  ornamental  or  fruit-bearing,  which  may  be  upon  the  prem- 
ises. A  qualified  witness,  may  estimate  the  rate  at  which  timber  * 
and  other  crops  will  probably  grow,  as  part  of  the  basis  on  which 
to  appraise  the  value  of  the  land. 

§  2159-1.  Jacksonville  T.  K.  &  W.  Ey.  Co.  v.  Johnson,    (Okl.  1910)    107 

E.  Co.  V.  P.  L.  T.  &  M.  Co.,  27  Fla.  Pac.  662,  27  L.  E.  A.    (N.  S.)    879; 

157,  9   So.  661    (1891);   Woodruff  v.  Missouri,  K.  &  T.  Ey.  Co.  of  Texas 

Ins.     Co.,     83     N.     Y.     138      (1880)  Id.  Neiser,  (Texas.  Civ.  App.  1909)  118 

(houses)  ;  Ft.  Worth  &  D.  C.  Ey.  Co.  S.  W.  166   (grass), 

t'.  Arthur,   (Tex.  Civ.  App.  1910)   124  2.  Williams  v.  Hathaway,  21  E.  I. 

S.  W.  213.  566,  45  Atl.  578   (1900);   Cochran  f. 

Future  improvements.  —  No  allow-  Casey,   (Tex.  Civ.  App.  1910)    128  S. 

ance    for    future    improvements    can  W.   1145    (size  of  chinquapin  trees), 

properly    be   made.      J.    B.    Watkins  See  also  Mabry  v.  Eandolph,   (Cal. 

Land  Mortg.   Co.  v.  Campbell,    (Tex.  App.     1908)     94    Pac.    403     (orange 

1905)   84  S.  W.  424.  grove). 

2.  §  2175c.  3.  Elvins  v.  Delaware  &  A.  T.  &  T. 

§   2160-1.    Colorado   Farm   &  Live  Co.,    63   N.    J.   L.   243,    43   Atl.    903 

Stock   Co.   V.  York,    (Colo.   1906)    88  (1899). 

Pac.  181   (melons)  ;  Anderson  v.  Chi-  4.  Whitfield     v.    Eowland    Lumber 

cago,  B.  &  Q.  Ey.  Co.,    (Neb.   1909)  Co.,    152   N.    C.    211,    67    S.   E.    512 

120  N.  W.  1114;  Chicago,  E.  L  &  P.  (1910)    (pine). 
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§  2161.  (Skilled  Observer  as  Witness;  Real  Estate);  Similar 

Property;  Direct  Examination A  skilled  observer  may  be  allowed 

to  state  bis  estimate  as  to  tbe  value  of  similar  land  ^  or  as  to  wbat 
crops  it  is  capable  of  producing  ^  wbere  tbe  conditions  between  it 
and  the  real  estate  under  appraisal  are  so  nearly  alike  as  to  make 
tbe  value  of  tbe  former  relevant  to  tbat  of  tbe  latter.'  In  all  sucb 
cases,  tbe  witness  must  be  qualified.  He  does  not  become  so  merely 
from  baving  beard  accounts  of  sales  of  property  said  or  proved  to 
be  similar  to  tbat  under  investigation.*  Tbis  essential  similarity 
must  embrace  all  important  elements  of  value.  Wbere  tbese  are 
presented,  tbe  fact  tbat  tbe  land  is  not  adjacent  is  not  regarded  as 
material.^ 

In  a  sense  somewhat  more  definite  than  the  direct  estimate  it- 
self, that  as  to  the  value  of  similar  property  is  circumstantially 
probative.®  Its  effect  in  engendering  belief  is,  of  course,  for  the 
determination  of  the  jury.'^  As  the  supreme  court  of  Pennsyl- 
vania, speaking  of  tbe  testimony  of  witnesses  as  to  the  value  of 
similar  property,  say :  *     "  The  value  of  their  opinions  will  de- 


§  21G1-1.  Massachusetts.  —  Teele 
f.  Boston,  165  Mass.  88,  42  N.  E.  506 
(1896). 

Michigan.  —  Thompson  v.  Moiles, 
46  Mich.  42,  8  N.  W.  577    (1881). 

Missouri.  —  Thomas  v.  Mallinck- 
rodt,  43  Mo.  58   (1868). 

New  York.  —  Jarvia  v.  Furman,  25 
Hun  391    (1881). 

North  Carolina. — Morrison  v.  Wat- 
son, 101  N.  c.  332,  7  S.  E.  795,  1  L. 
E.  A.  833  (1882). 

Pennsylvania.  —  North  Chester 
Borough  V.  Eckfeldt,  1  Mona.  732 
(1889);  Brown  V.  Corey,  43  Pa.  St. 
495   (1862). 

Wisconsin.  —  Stolze  v.  Manitowoc 
Terminal  Co.,  100  Wis.  208,  75  N.  W. 
987   (1898). 

2.  Erie  City  Iron  Works  t'.  Noble, 
(Tex.  Civ.  App.  1909)  124  S.  W.  172 
(rice). 

3.  Koppe  V.  Koppe,  (Tex.  Civ.  App. 
1909)   122  S.  W.  68. 

4.  Thompson  v.  Moiles,  46  Mich. 
42,  8  N.  W.  577  (1881)  ;  Galbraith  r. 
Philadelphia    Co.,    2    Pa.    Super.    Ct. 


359  (1896)  ;  Michael  v.  Cfrescent  Pipe 
Line  Co.,  159  Pa.  St.  99,  28  Atl.  204 
(1893)  ;  Curtin  v.  Nittany  Valley  R. 
Co.,  135  Pa.  St.  20,  19  Atl.  740 
(1890);  Pittsburgh,  etc.,  R.  Co.  v. 
Robinson,  95  Pa.  St.  426  (1880). 

5.  Warren  l'.  Wheeler,  21  Me.  484 
(1842)  ;  Brown  v.  Corey,  43  Pa.  St. 
495    (1862). 

See  also  Gillespie  v.  Ashford,  125 
Iowa  729,  101  N.  W.  649   (1904). 

6.  §  2175o.  St.  Louis,  I.  M.  &  S. 
R.  Co.  r.  Theodore  Maxfleld  Co., 
(Ark.  1910)  126  S.  W.  83,  26  L.  R. 
A.  (N.  S.)  1111;  Warren  v.  Wheeler, 
21  Me.  484   (1842). 

7.  Jones  r.  Erie,  etc.,  R.  Co.,  151 
Pa.  St.  30,  25  Atl.  134,  31  Am.  St. 
Rep.  722,  17  L.  R.  A.  758  (1892); 
Brown  v.  Corey,  43  Pa.  St.  495 
(1862);  Carpenter  v.  Robinson,  5 
Fed.  Cas.  No.  2,431,  Holmes  67 
(1871). 

8.  Jones  v.  Erie,  etc.,  E.  Co.,  151 
Pa.  St.  30,  25  Atl.  134,  31  Am.  St. 
Rep.  722,  17  L.  E.  A.  758  (1892). 
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pend  on  the  extent  of  their  familiarity  with  surrounding  property 
and  the  prices  asked  and  paid  for  it,  but  this  is  for  the  jury  to 
determine." 

Remoteness.  —  What  lands  are  sufficiently  near  in  point  of  loca- 
tion and  similarity  to  make  it  possible  to  reason  from  the  value  of 
the  one  to  that  of  the  other  is  a  question  for  the  sound  discretion 
of  the  trial  judge,  i.  e.,  is  a  matter  of  administration.®  If  the 
similarity  is  too  imperfect  or  the  location  too  remote  to  be  relevant 
to  leave  the  inference  logically  probative,  it  may  b©  rejected.''"' 
On  the  other  hand,  it  has  been  considered  that  the  price  of  land  in 
one's  neighborhood  or  in  the  locality  where  he  deals  in  it  are  mat- 
ters as  to  which  "  all  intelligent  persons  in  those  positions  may  be 
supposed  to  inform  themselves."  ^^ 

Awards,  settlements,  etc.  —  The  settlements  made  by  parties 
against  whom  land  damages  are  claimed  are  the  result  of  many 
influences  and  conditions.  Therefore,  a  witness  does  not,  by  fa- 
miliarizing himself  with  settlements  or  awards  made  in  case  of 
similar  property,  become  entitled  to  speak  as  to  the  value  of  the 
land  in  question.'^     So  also,  in  case  of  an  easement.     What  was 

Pennsylvania.  —  Campbell  v.  City 
Philadelphia,  230  Pa.  516,  79  Atl. 
718   (1911). 

Washington.  —  State  v.  Superior 
Court  of  Spokane  County,  104  Pae. 
148  (1909);  North  Coast  Ry.  Co.  v. 
Merrlam,   104  Pac.   148    (1909).. 

On  an  action  to  condemn  land,  it 
is  not  competent  to  prove  what  peti- 
tioner has  paid  for  other  property 
purchased  for  use  in  the  same  enter- 
prise. South  Park  Com'rs  v.  Ayer, 
237  111.  211,  86  N.  E.  704   (1908). 

In  a  proceeding  by  a  public  service 
corporation  to  condemn  land  for  its 
use,  evidence  of  what  it  paid  for 
other  land  in  the  neighborhood  was 
properly  excluded,  such  sales  not  be- 
ing a  fair  criterion  of  value.  They 
might  have  been  in  the  nature  of  a 
compromise.  Coate  !>.  Memphis  R. 
Terminal  Co.,  (Tenn.  1908)  111  S. 
W.  923. 

Offers.  —  For  still  stronger  admin- 
istrative reasons,  ofers  made  by  the 
condemning  company  for  the  pur- 
chase of  other  lands  may  well  be  re- 


9.  Amory  v.  Melrose,  162  Mass. 
556,  39  N.  E.  276  (1895)  ;  Phillips  V. 
Marblehead,  148  Mass.  326,  19  N.  E. 
547  (1889);  Tucker  v.  Massachu- 
setts Cent.  R.  Co.,  118  Mass.  546 
(1875). 

10.  Rourke  v.  Holmes  St.  Ry.  Co., 
221   Mo.  46,  119  S.  W.   1094    (1909) 

(rental  value)  ;  Huntington  v.  At- 
trill,  118  N.  Y.  365,  23  N.  E.  544 
(1890). 

11.  Stone  V.  Oovell,  29  Mich.  359, 
362   (1874). 

12.  Illinois.  —  South  Park  Com'rs 
r.  Ayer,  237  III.  211,  86  N.  E.  704 
(1908);  Eldorado,  M.  &  S.  W.  Ry. 
Co.  V.  Everett,  225  111.  529,  80  N.  E. 
281  (1907);  Chicago  &  A.  R.  Co.  v. 
Scott,  225  111.  352,  80  N.  E.  404 
(1907);   Illinois,  I.  &  M.  Ry.  Co.  v. 

Humiston,  208  111.  100,  69  N.  E.  880 
(1904). 

Iowa.  —  Simons  v.  Mason  City  & 
Ft.  D.  R.  Co.,  103  N.  W.  129  (1905). 

Missouri.  —  Metropolitan  St.  Ry. 
Co.  !•.  Walsh,  197  Mo.  392,  94  S.  W. 
860  (1906). 
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paid  by  the  petitioner  to  secure  releases  of  their  interests  in  such 
a  right  is  not  material,  especially  where  the  estates  affected  are  so 
dissimilar  as  not  to  afford  a  proper  basis  of  comparison.^^  An 
exception  has  been  introduced,  upon  ordinary  administrative  prin- 
ciples, to  the  effect  that  where  the  difficulty  of  otherwise  proving 
value  is  very  great,  and  the  other  property  is  so  similar  in  kind 
and  character  to  that  to  be  acquired  that  the  evidence  is  reasonably 
satisfactory,  it  may  be  admitted.'* 

The  awards  made  by  county  commissioners,  selectmen,  road 
juries  or  other  bodies  having  similar  powers  stand  in  the  same 
position. 

§  2162.  (Skilled  Observer  as  Witness;  Real  Estate;  Similar 
Property) ;  Cross-Examination The  right  of  a  proponent  to  es- 
tablish the  value  of  real  property,  similar  to  that  involved  in  the 
inquiry,  has  been  denied.  The  ruling  is  to  the  effect  that  direct 
examination  must  be  confined  to  the  precise  property  in  question, 
while  upon  cross-examination,  facts  with  regard  to  other  land  may 
be  used  for  the  purpose  of  testing  the  witness.' 

§  2163.  (Skilled  Observer  as  Witness) ;  Services A  skilled 

witness  who  is  familiar  with  services  connected  with  some  par- 
ticular profession,  trade '  or  calling,^  may  estimate  their  value.^ 
It  is  not  required  that  he  should  be  intimately  acquainted  with  the 
nature  of  the  services  which  he  is  appraising;  he  may  know  them 
in  a  very  general  way.* 

jected.      Brown  v.  New  Jersey  Short  testing    their    knowledge    and    com' 

Line  R.  Co.,  (N.  J.  1908)  71  Atl.  271.  petenoy,  to  inquire  of  them  concern 

13.  JIanhattan  Ry.  Co.  v.  Stuyve-  ing  the  sales  of  adjoining  land.  Chi 
sant,  111  N.  Y.  Suppl.  222,  126  App.  cago,  K.  &  N.  Ry.  Co.  v.  Stewart 
Div.  848   (1908).  47  Kan.  703,  28  Pac.  Rep.  1017  (1892) 

14.  Manhattan  Ry.  Co.  v.  Stuyve-  §  2163-1.  Towle  v.  Sherer,  70 
sant,  111  N.  Y.  Suppl.  222,  126  App.  Minn  312,  73  N.  W.  180  (1897) 
Div.  848   (1908).      See  also  Seaboard  (cost  of  a  house). 

Air   Line  Ry.    v.    Chamblin,   108  Va.  2.  Ingham  Lumber  Co.  v.  Ingersoll 

42,  60  S.  E.  727   (1908).  &   Co.,    (Ark.    1910)    125   S.   W.    139 

§  2162-1.  Kansas  City,  etc.,  R.  Co.  (sawing    lumber)  ;    Floore    v.   J.    T. 

V.  Vickroy,  46  Kan.  248,  26  Pac.  698  Burgher  &  Co.,  (Tex.  Civ.  App.  1910) 

(1891).  128  S.  W.   1152. 

Where  farmers  or  others  give  their  3.  Mock     r.     Kelly,     3     Ala.     387 
opinion.",  as  experts,  as  to  the  market  (1842)    (medical")  ;  Turnbull  v.  Rich- 
value  of  land  with  which  they  are  ac-  ardson,  69  Mich.  406,  411,  37  N.  W. 
quainted,    it    is    not   improper,    upon  499    (lff88)    (legal), 
cross-examination,  for  the  purpose  of  4.  Dakota.  —  Edwards    v.    Fargo, 


2871        Skilled  Estimates  as  to  legal  Seevices;;       §  2163 

Exceptional  circumstances.  —  A  skilled  observer  testifying  as 
to  the  value  of  services  may,,  in  certain  eases,  be  aware  of  special 
circumstances  which  naturally  make  particular  work  exceptionally 
valuable,  e.  g.,  the  services  of  a  competent,  nurse  during  an  epi- 
demic of  yellow  fever.*  Such  unusual  circumstances,,  the  witness 
should  be  required  to  detail  as  part  of  the  basis  of  his  estimate  and 
preliminary  to  giving  it  to  the  jury.  An  observer  is  not  qualified 
to  state  an  inference  which  can  properly  be  rendered  only  upon  the 
basis  of  certain  facts  and  conditions  as  to  which  the  witness  is 
absolutely  ignorant.^ 

Probative  force.  —  As  a  matter  of  weight  and  credibility,  the 
estimate  of  the  witness  is  greatly  affected,  however,  by  the  extent 
■to  which  he  is  shown  to  be  familiar  with  the  value  of  services  sim- 
ilar to  those  which  are  involved  in  the  inquiry.'^     To  a  certain 
extent,  any  member  of  the  profession  to  which  the  labors  in  ques- 

•  tiou  pertain  will  be  assumed  by  administration  to  be  competent  to 
apply  the  standard  of  value  to  the  services  which  he  has  observed. 
Thus,  for  work  of  a  legal  nature,^  e.  g.,  that  done  in  taking  care 

.  of  an  estate,®  an  attorney  is  a  competent  witness. 

Qualifications  of  witness.  —  That  a  skilled  witness  should  be 
able  to  estimate  the  value  of  technical  services,  it  is  only  necessary 
that  he  should  have  observed  their  rendition  and  know  their  gen- 
eral market  value. ^^  An  inference  by  a  skilled  observer  as  to  the 
value   of  work  which  he  bases  entirely  upon  hearsay  will  be 

•  rejected.-' ' 

Legal.  —  A  skilled  witness  may  testify  as  to  the  value  of  legal 

etc.,   R.    Co.,   4  Dak.   549,  33   N.  W.  6.  Lewis  v.  Trickey,  20  Barb.    (N. 

100    (1887).  Y.)   387   (1855). 

Georgia.  —  Eagle,  etc.,  Mfg.   Co.  v.  7.  Gonzales  College  v.  McHugh,  21 

Browne,  58  Ga.  240   (1876).  Tex.  256   (1858). 

Illinois.  —  Heflfron    v.    Brown,    155  8.  Howell  v.  Smith,  108  Mich.  350, 

111.  322,  40  N.  E.  583   (1895).  66  N.  W.  218   (1896). 

Indiana.  —  Johnson    v.    Thompson,  9.  Kelley  v.   Richardson,   69  Mich. 

72  Ind.  167,  37  Am.  Rep.  152  (1880).  432,  437,  37  N.  W.  514   (1888). 

Man/land.  —  Stoner    r.    Devilbiss,  10.  Lewis  v.  Trickey,  20  Barb.   (N. 

70  Md.  144,  16  Atl.  440   (1888).  Y.)  387  (1855). 

Texas.  —  Gonzales    College    v.    Mc-  11.  Lewis    v.    Eagle    Ins.    Co.,    10 

Hugh,  21  Tex.  256   (1858).  Gray    (Mass.)    508    (1858). 

Vermont.  —  Stone    v.    Tupper,    58  An     absolute     disclaimer     of     all 

Vt.  409,  5  Atl.  387  (1886).  knowledge  on  the  subject  will,  as  a 

5.  Figuraa  v.  Benoist,  11  La.  Ann.  rule,  suflRce  to  exclude  the  estimate. 

683   (1856).  -Smith   v.   Kobbe,   59   Barb.    (N.   Y.) 

289   (1871). 
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services.^^  By  what  seems  to  be  the  sounder  authority,  an  ordi- 
nary observer  will  not  be  permitted  to  testify  as  to  the  price  to  be 
paid  for  professional  employment.  Nor  does  one  who  has  engaged 
a  legal  adviser  on  many  occasions  become  competent  to  estimate 
the  value  of  an  attorney's  worth.^®  The  inference  may  merely 
announce  a  fact  of  specific  knowledge,  i.  e.,  the  customary  charges 
of  an  attorney.^* 

Medical.  —  A  member  of  the  medical  profession  who  has  ob- 
served the  rendering  of  certain  services  may  state  his  professional 
opinion  as  to  what  they  are  fairly  worth.  *^ 

§  2164.  (Skilled  Observer  as  Witness;  Services);  Building 

Operations.  —  A  skilled  witness  may  estimate  the  value  of  tech- 
nical services  rendered  in  a  building  trade,  e.  g.,  in  laying  stone  ^ 
or  erecting  a  church.^  In  like  manner,  one  suitably  qualified  may 
estimate  the  fair  money  value  of  services  rendered  under  a  build- 
ing contract.^ 

Cost  of  work.  —  A  skilled  witness  found  competent  to  do  so  may 
state  his  estimate  as  to  what  it  will  cost  to  perform  certain  work. 
Thus,  one  acquainted  with  the  digging  of  gas  wells  and  with  the 
physical  conditions  presented  by  certain  land  may  estimate  what 
it  would  cost  to  dig  such  a  well  on  it.* 

§  2165.  (Skilled  Observer  as  Witness;  Services);  Commercial 

Employments.  — ■  The  testimony  of  a  skilled  observer  may  be  ap- 
plied to  the  value  of  services  of  a  commercial  nature.  He  may 
state,  for  example,  what  the  work  of  superintending  a  given  busi- 
ness,'' managing  certain  property  ^  or  selling  land  ^  is  fairly  worth. 

12.  Ottawa  Univ.  v.  Parkinson,  14  2.  O'Keefe  v.   St.  Francis'  Church, 
Kan.   163    (1875);   Turnbull  v.  Rich-  59  Conn.  551,  22  Atl.  325   (1890). 
ardson,  69  Mich.  406,  411,  37  N.  W.  3.  Winters     v.     Schmitz,     36     Pa. 
499    (1888);  Allis  v.  Day,   14  Minn.  Super.  Ct.  496   (1908). 

518   (1870).  4.  Fredonia    Gas     Co.    V.    Bailey, 

See  also  §  2166.  (Kan.   1908)    94  Pac.  258. 

13.  Howell    V.    Smith,    108    Mich.  §   2165-1.   Parker    v.    Parker,    33 
350,  66  N.  W.  218  (1896).  Ala.  459  T1859). 

14.  Clark  v.  Ellsworth,  104  la.  442,  2.  Matter  of  Benton,  71  N.  Y.  App. 
73  N.  W.  1023  (1898).  Div.  522,  75  N.  Y.  Suppl.  859  (1902). 

15.  Mock    V.    Kelly,    3    Ala.    387  3.  Greer   v.  Laws,   56  Ark.  37,   18 
(1842).  S.  W.  1038  (1892). 

5  2164-1.  Gonzales  College  V.  Mc- 
Hugh,  21  Tex.  256  (1858). 
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One  who  has  become  sufficiently  skilled  in  matters  of  transporta- 
tion to  be  able  to  aid  the  jury  may  state  whether  certain  freight 
charges  *  are  or  axe  not  reasonable. 

§  2166.  (Skilled  Observer  as  WUaess;  Services);  Profes- 
sional  Few  classes  of  services  are  more  frequently  made  the 

subject  of  estimates  by  skilled  observers  than  those  which  are  pro- 
fessional. In  many  aspects  of  litigation,  the  value  of  the  work 
done  by  a  member  of  the  learned  calling  is  made  the  subject  of 
contention.  So  technical  a  matter  can  scarcely  be  settled  without 
the  aid  of  those  who  alone  are  familiar  with  the  considerations 
upon  which  a  fair  appraisal  can  be  based.  In  general,  members 
of  a  profession  are  assumed  by  judicial  administration  to  be  quali- 
fied to  estimate  the  value  of  technical  services  of  those  belonging 
to  it. 

Architecture.  —  An  architect  may  properly  speak  as  to  the  value 
of  the  services  of  one  of  his  professional  brethren.  It  by  no  means 
follows,  however,  that  the  jury  are  required  to  acquiesce  in  the 
estimate  of  the  witness.* 

Engineering.  —  One  civil  engineer  will  be  allowed  to  estimate 
the  value  of  the  professional  services  rendered  by  another  ^  in  a 
given  connection. 

Law.  —  Prominent  among  these  are  legal  services.  Here 
brother  members  of  the  profession,  e.  g.,  attorneys  *  who  have  ob- 

4.  Little    Rock,    etc.,    R.     Co.    i;.  Bank  v.  Flarsheim,  137  Mo.  App.  1, 

Bruce,    55    Ark.    65,    17    S.    W.    363  119  S.  W.  17  (1909). 

(1891).  New   York.  —  Gall  v.  Call,   27   N. 

§  2166-1.  Davis  v.  School  Dist.  of  Y.   App.   Div.   173,   50   N.  Y.   Suppl. 

City  of   South  Omaha,  84  Neb.  858,  563    (1898);    Jackson  v.   New   York 

122  N.  W.  38  (1909).  Cent.    R.    Co.,    2   Thomps.    &   C.   653 

2.  McDonald  v.  Dodge  County,   41  (1874). 

Nebr.  905,  60  N.  W.  366  (1894).  Ohio.  —  Williams     v.    Brown,    28 

3.  California.  —  Roche   v.   Baldwin,       Ohio  St.  547   (1876). 

135   Cal.   522,   65  Pac.   459,   67   Pac.  Washington.  —  Isham  v.  Parker,  3 

903   (1901).  Wash.  755,  771,  29  Pac.  835   (1892). 

Indiana.  —  Covey   v.    Campbell,    52  "  Services    performed    by    membera 

Ind.  157  (1875).  of  the  legal  profession  in  conducting 

Iowa.  —  Clark    v.    Ellsworth,     104  litigation  fall,  we  think,  within  this 

Iowa  442,  73  N.  W.  1023   (1898).  principle.      There  is  no   fixed  stand- 

Minnesota.  —  Allis  v.  Day,  14  ard  by  which  their  value  can  be  de- 
Minn.  516  (1869).  termined;  their  value  and  reasonable 

Missouri. — State  eas  rel.  First  Nat.  price  vary  with  the  magnitude  and 
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served  the  doing  of  the  work  in  question,  may  state  an  inference 
as  to  their  fair  value.*  Specific  observation  is,  however,  required, 
general  unconditioned  knowledge  not  being  regarded  as. sufficient. 
Thus,  an  attorney  cannot  be  asked  from  what  he  knows  of  the 
nature  of  a  certain  case  to  state  what  he  regards  as  a  fair  value  of 
services  rendered  in  connection  with  it.®  If  the  witness  be  a 
lawyer,  it  is  not  material  that  he  has  never  practiced  in  the  state 
where  the  labor  was  performed.^  Even  where  an  attorney  testi- 
fies he  is  only  an  observer,  not  an  expert,  his  estimate  will  be  re- 
ceived.'^  It  is  not  at  all  insisted  that  the  estimate  as  to  legal 
services  should  be  given  by  a  lawyer,®  provided  the  witness  be  suffi- 
ciently skilled  to  make  his  inference  helpful  to  the  jury.  The 
evidence  of  a  witness  is  by  no  means  conclusive  on  the  action  of 
the  jurors.®  In  certain  instances,  however,  they  may  fairly  be 
assumed  to  have  no  rational  opinion,  e.  g.,  as  to  legal  services 
rendered  in  another  state.^** 

Medicine.  —  The  services  of  a  medical  practitioner  or  surgeon 
may  be  reasonably  estimated  in  a  similar  way.  A  qualified  mem- 
ber of  the  profession  of  medicine  may  properly  testify  as  to  his 


importance  of  the  particular  case, 
the  degree  of  responsibility  attach- 
ing to  its  management,  the  difficulty 
of  the  questions  involved,  the,  ability- 
and  reputation  of  counsel  engaged, 
the  labor  bestowed,  an-d  other  mat- 
ters -which  will  readily  occur  to  the 
profession.  The  experience  and 
knowledge  of  ordinary  jurymen  do 
not  qualify  them  to  form  an  opinion 
as  to  the  value  of  services  of  this 
kind;  the  case  is  not  one  where  the 
opinions  of  witnesses  should  be  ex- 
cluded, because  they  are  no  better 
than  the  opinions  of  the  jurymen 
themselves.  On  the  other  hand, 
practicing  lawyers  occupy  the  posi- 
tion of  experts  as  to  the  questions  of 
this  nature;  from  the  character  of 
their  business  they  are  not  only  in 
the  habit  of  estimating  the  value  of 
professional  services,  but  they  enjoy 
peculiar  advantages  for  so  doing; 
their  opinions  of  such  value  should 
therefore  be  received,  not  only  be- 
cause  they   are   qualified   to  perform 


them,   but  because   it  appears  to   be 
impracticable    to    furnish    any    more 
satisfactory  evidence."     AUis  v.  Day, 
14  Minn.  516   (1869). 
See  also  §  2163. 

4.  McNiel  v.  Davidson,  37  Ind.  336 
(1871). 

5.  Williams  v.  Brown,  28  Ohio  St. 
547    (1876). 

6.  Frye  v.  Ferguson,  6  S.  D.  392, 
61  N.  W.  161    (1894). 

7.  Ottawa  University  v.  Parkinson, 
14  Kan.  159,  162   (1878). 

8.  McNeil  v.  Davidson,  37  Tnd.  336 
(1871)  ;  Hand  v.  Church,  39  Hun  (K 
Y.)  303  (1886).  See  also  Hart  r. 
Vidal,  6  Cal.  56   (1856). 

9.  Spencer  v.  Collins,  (Cal.  1909) 
104  Pac.  320;  Graham  r.  Dillon, 
(Iowa,  1909)  121  N.  W.  47;  Brooklyn 
Heights  R.  Co.  v.  Brooklyn  City  R. 
Co.,  196  N.  Y.  502,  89  N.  E.  1096 
(1909). 

10.  State  C.T  rel.  First  National 
Bank  v.  Flarsheim,  137  Mo.  App.  1, 
119  S.  W.  17   (1909). 
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estimate  of  the  value  in  money  of  assistance  so  rendered.^^  Other 
witnesses  are  not  competent  to  testify.^^ 

§  2167.  (Skilled  Observer  as  Witness);  Scope  of  Examination. 

—  In  respect  to  the  examination  of  the  skilled  witness,  as  in  other 
instances  of  the  employment  of  opinions  as  secondary  evidence, 
much  is  left  to  be  settled  as  to  the  scope  and  details  of  the  exam- 
ination by  the  administrative  power  of  the  presiding  judge. 

Action  of  appellate  courts.  —  The  action  of  the  trial  judge  will 
not  be  disturbed  on  appeal,  so  long  as  reason  has  been  exercised.'' 

§  2168.  (Skilled  Observer  as  Witness);  Conclusions  and  Judg- 
ments. —  In  the  discussion  which  has  preceded,  attention  has,  in 
main,  been  directed  to  the  estimates  of  value  which  are  formed  in 
the  mind  of  an  observer,  whether  skilled  or  unskilled,  as  the  direct 
result  of  his  specific  observation.  Evidently,  in  such  a  connec- 
tion, this  element  of  the  blended  whole  is  at  its  maximum,  the 
influence  of  intuition  giving  way  but  slightly  to  the  operation  of 
the  more  inductive  or  ratiocinative  functions  of  the  mind.  Such 
estimates,  occurring  most  often  in  case  of  common  or  familiar 
articles,  will  be  admitted  without  marked  inertia  on  the  part  of 
judicial  administration.  In  proportion,  however,  as  the  estimate 
of  value  becomes  one  of  reasoning,  as  the  field  of  the  jury  is  more 
nearly  approached,  care  will  necessarily  be  exercised,  to  an  in- 
creasing extent,  to  make  certain  that  the  use  of  the  estimate  is 
necessary  and  the  qualifications  of  the  witness  are  adequate. 

The  question  is  now  apt  to  become  one  of  special  knowledge. 
The  skilled  witness  alone  is  helpful.  His  act  of  inference  more 
nearly  approaches  the  nature  of  a  conclusion.^  The  element  of 
observation  is  not  absent,  to  be  sure.  It  is,  as  it  were,  decreasing 
in  relative  importance  in  proportion  to  general  knowledge,  reading 
and  experience.  The  extreme  of  judicial  caution  is  reached  where 
the  skilled  witness  is  asked  to  testify  as  an  expert,  abandoning  all 
personal  use  of  the  element  of  observation  in  the  formation  of  his 
judgment.^ 

11.  Ward    ('.    Ohio    River,   etc.,    R.  §  2167-1.   Diedriehs  v.  Northweat- 
Co.,  53  S.  C.  10,  30  S.  E.  594  (1898).  ern  Union  R.  Co.,  47  Wis.  -662,  3  N. 

12.  Mock     V.    Kelly,     3    Ala.     387  W.  749   (1879). 
(1842).     See  also  kcNiel  v.   David-  §  2168-1.  §  1803. 
son,  37  Ind.  336   (1871).  8.  §§  2371  et  seq. 
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§  2169.  (Skilled  Observer  as  Witness;  Conclusions  and 
Judgments);  Personal  Property.  —  Prominent  among  matters  in 
relation  to  value  where  the  conclusion  or  judgment  of  the  skilled 
■witness  ^  is  invoked  is  as  to  what  would  have  been  the  probable 
value  of  property  in  the  event  of  certain  contingencies.  Thus,  in 
case  of  personal  property,  the  qualified  witness  may  testify  as  to 
an  estimate  of  what  would  have  been  the  value  of  an  animal  or 
other  chattel  had  a  given  event  which  actually  occurred  not  have 
happened.^  In  the  same  way,  he  may  reverse  his  reasoning  and 
give  his  estimate  as  to  the  value  ^  had  a  given  fact  which  failed  to 
occur  actually  have  happened.* 

§  2170.  (Skilled  Observer  as  Witness;  Conclusions  and 
Judgments) ;  Eeal  Estate.  —  Land,  as  well  as  chattels,  may  form 
the  subject  of  the  inference  of  the  skilled  witness  as  to  probabili- 
ties. He  may,  for  example,  state  what  might  reasonably  be  ex- 
pected to  be  the  value  of  premises  if  an  elevated  railroad  had  not 
been  built.*  Such  a  witness  may  properly  announce  his  conclusion 
or  judgment  as  to  the  injurious  effect  upon  the  value  of  a  certain 
piece  of  land  caused  by  the  erection  of  a  nuisance  ^  or  the  doing  of 
other  wrongful  acts  of  more  or  less  speculative  consequences.  In 
the  same  way,  the  skilled  witness  may  declare  his  opinion  as  to 

§   2169-1.   Under   the  classification  84   (1847)    (warranty  been  fulfilled)  ; 

adopted  in  the  present  treatise,  where  Davenport  v.  Norfolk  &  S.  R.  Co.,  148 

the  skilled  witness  has  an  opportun-  N.  C.  287,  62  S.  E.  431   (1908)    (kept 

ity     of     observing     the     constituent  ditches  open)  ;   Houston,  etc.,  R.  Co. 

phenomena    for    himself,    the    mental  v.  Shirley,  89  Tex.  95,  31  S.  W.  291 

result  is  an   inference  or  conclusion.  (1896)    (bonds  issued). 
Should    the    skilled    witness    testify  §  2170-1.  Werfelraan  v.  Manhattan 

upon  the  basis  of  facts  observed  by  R.  Co.,  16  Daly   (N.  Y.)    355,  UN. 

others,  submitted  to  him  in  the  form  Y.    Suppl.    66     (1890);    Johnston    v. 

of   a  hypothetical  question,   the   wit-  Manhattan  R.    Co.,    11   N.   Y.   Suppl. 

ness  is  an  expert  and  his  mental  re-  68    (1890).      See  also  Union  Pac.  R. 

suit  a  judgment.  Co.  v.  Stanwood,   (Nebr.  1904)   98  N. 

2.  Missouri  Pac.  R.   Co.   v.  Fagan,  W.  656. 

72  Tex.  127,  9  S.  W.  749,  13  Am.  St.  2.  Vandine     v.    Burpee,     13    Mete. 

Rep.  776,  2  L.  R.  A.  75   (1888)     (in-  (Mass.)      288,     46     Am.     Dec.     733 

juries  been  inflicted).  (1847)       (brick-kiln);      Brennan     v. 

3.  Joy  V.  Hopkins,  5  Denio  (N.  Y.)  Corsicana  Cotton-Oil  Co.,  (Tex.  Civ. 
84  (1847)  (cow);  Houston,  etc.,  R.  App.  1898)  44  S.  W.  588;  Gauntlett 
Co.  V.  Shirley,  89  Tex.  95,  31  S.  W.  v.  \Yhitworth,  2  C.  &  K.  720,  61  E. 
291    (1895)    (railroad  bonds).  C.  L.  720   (1849). 

4.  Joy  V.  Hopkins,  5  Denio  (N.  Y.) 
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what  will  be  the  probable  effect  upon  the  value  of  real  estate 
resulting  from  other  changes  in  condition.* 

§  2170a.  (Skilled   Observer  as    Witness;   Conclusions  and 

Judgments) ;  Services A  witness  cannot  testify  as  to  the  value 

of  services  by  stating  for  what  sum  he  himself  would  have  per- 
formed them.^  Such  an  estimate  may  well  be  governed  by  so 
many  personal  considerations  as  to  render  it  of  but  little  value 
when  applied  to  the  case  of  another  person.  Still  more  con- 
jectural and  irrelevant  is  any  estimate  as  to  what  others  would 
have  charged  for  doing  the  services  in  question.^ 

§  2171.  Skilled  Witness  testifying  as  an  Expert The  judg- 
ments of  experts  with  regard  to  the  value  of  property  are  received 
by  judicial  administration  cautiously  and  under  fixed  conditions.* 
The  administrative  advantage  obviously  is  that,  in  this  way,  one 
who  has  never  seen  the  property  may  be  able  to  apply  to  it  what 
is  perhaps  a  very  accurate  and  discriminating  standard  of  value. 
The  primary  requirement  is  that  some  forensic  necessity  should 
be  shown  for  invoking  the  judgment  of  the  expert. 

Expert  testimony  as  to  familiar  articles.  —  To  this  general  rule 
of  administration,  an  apparent  exception  is  at  once  suggested. 
On  the  surface,  it  is  somewhat  startling.  Should  the  property  be 
of  a  common  and  everyday  description,  in  general  use  and 
familiar  to  average  men,  no  special  skill  or  experience  is  required 
and  an  ordinary  observer  may  be  interrogated  by  means  of  a 
hypothetieally  framed  question,^  that  is,  he  may  testify  as  an 

3.  Missouri    Fire    Clay    Works    v.  Massachusetts.    —    Whitney         v. 

Ellison,  30  Mo.  App.  67   (1888)    (re-  Thacher,  117  Mass.  523,  527   (1875); 

moving  machinery).  Miller     v.     Smith,     112     Mass.     470 

§     2170a-l.     Hull    V.     Gallup,     49  (1873). 

Conn.  279    (1881).  Michigan.  —  Continental   Ins.    Co. 

2.  State    V.    Elliott,    82    Mo.    App.  v.  Horton,  28  Mich.  173  (1873). 

458    (1899).  A^etc  Yoj-A;.  —  Bedell  t;.  Long  Island 

§    2171-1.   A    skilled    witness,     so  E.  Co.,  44  N.  Y.  367,  4  Am.  Rep.  688 

testifying,    need    not    have    seen    the  (1871);  Whitbeck  v.  New  York,  etc., 

property.      Ross    v.     Schrieves,     199  R.  Co.,  36  Barb.  644   (1862);   Nellis 

Mass.  401,  85  N.  E.  468   (1908).  v.  McCarn,  35  Barb.  115   (1861). 

2.  Indiana.  —  Terre  Haute,  etc.,  R.  "  Ordinarily,     it     is     not    required 

Co.  V.  Jarvis,  9  Ind.  App.  438,  36  N.  that  a  witness  shall  be  an  expert  to 

E.  774,  775  (1893).  entitle  his  opinion  to  go  to  the  jury 

lovxi,.  —  Colby   V.   Kimball   Co.,   99  upon  the  question  of  the  value  of  the 

Iowa  321,  68  N.  W.  786  (1896).  property.      If  it  be  made  to  appear 
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expert.*  In  New  Hampshire,  the  rule  is  otherwise,  the  value  of 
articles  in  common  use  not  being  regarded  as  a  fit  subject  for  the 
judgments  of  experts.*  The  exception,  however,  is  more  apparent 
than  actual.  The  rule  seems  rather  an  anomaly  of  practice  than 
a  settled  principle  of  administration.  The  witness  is  possessed  of 
no  special  knowledge ;  consequently,  he  cannot  testify  as  an  expert 
in  the  proper  sense  of  that  term.  Dealing  with  a  subject  where 
the  estimate  of  the  ordinary  observer  is  admitted,^  the  practice  of 
allowing  him  to  be  interrogated  hypothetically  presents  an  anomaly 
indeed  but  not  one  calculated  to  work  serious  mischief.  It  is  to 
be  observed  that  the  only  witness  properly  permitted  to  testify 
as  to  the  reasoning  appropriate  to  facts  stated  by  others  is  the 
skilled  witness  testifying  as  an  expert.® 

Province  of  the  jury.  —  To  protect  the  substantive  right  of  a 
party  to  have  the  reasoning  of  the  jury,  rather  than  that  of  wit- 
nesses,'^ apply  to  the  facts  of  his  ease,  the  judge  will  insist  that 
the  expert  should  not  be  allowed,  in  the  absense  of  an  imperative 
necessity,  to  invade  the  distinctive  province  of  the  jury.® 

§  2171a.  (Skilled  Witness  testifying  as  an  Expert);  Degree 

of  Certainty  required.  —  In  any  case,  the  judge  presiding  at  a  trial 
will  insist  that  the  judgment  as  to  value  of  an  expert  be  a  well 
defined  exercise  of  the  reasoning  faculty  upon  ascertained  and 
identified  facts.  Conjecture  and  speculation  are  to  be  excluded. 
The-  judgment  must  be  something  more  than  a  guess.^ 

that  he  is  acquainted  with  the  value  3.  §  1804. 

of   the   property   in   the   vicinity   his  4.  Robertson    v.    Stark,    15    X.    H. 

opinion  is  competent."     Terre  Haute,  109   (1844);   Whipple  v.  Walpole,  10 

etc.,   E.    Co.    V.   Jarvis,    9   Ind.   App.  N.   H.    130    (1839);    Peterborough   f. 

438,  36  N.  E.  774,  775   (1893).  Jaffrey,    6    N.    H.    462    (1833);    Eo- 

"  It   is   not  necessary,  in  order  to  Chester    v.     Chester,     3     N.    H.     349 

qualify  one  to  give  an  opinion  as  to  (1826). 

values,    that   his   information   should  5.  §  2125. 

be    of    such    a    direct    character    as  6.  Hook    v.    Stovall,    30    Ga.    418 

would  make  it  competent  In  itself  as  (1860)  ;  Walker  v.  Bernstein,  43  111. 

primary  evidence.      It  is  the  experi-  App.  568   (1891)    (second-hand  furni- 

ence  which  he  acquires   in  the  ordi-  ture). 

nary   conduct   of    affairs,    and    from  7.  §  1820. 

means    of    information    such    as    are  8.  Perrine    v.   Hotchkiss,   58   Barb, 

usually  relied  on  by  men  engaged  in  (N.  Y.)    77    (1870);  Harris  v.  Eoof, 

liusiness,    for    the    conduct    of    that  10  Barb.  (N.  Y.)  489   (1851)  ;  Kauff- 

business,      that      qualifies      him      to  man  v.  Babcock,   (Tex.  Sup.  1887)   2 

testify."       Whitney    r.    Thacher,    117  S.  W.  878. 

Mass.  523,  527    (1875).  §   2171o-l.   Alahama.  — Winter    V. 
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In  other  words,  the  judgment  of  the  expert  must,  in  all  cases, 
be  a  fair  exercise  of  the  reasoning  faculty  upon  facts  hypothetically 
submitted.  Necessarily,  the  influence  of  possibility  or  probability 
plays  a  larger  part  in  the  judgment  than  would  be  essential  in 
case  of  an  inference  or  conclusion  resting  upon  actual  specific 
observation.  The  field  of  the  expert  is  characteristically  one  of 
theory  ^  or  hypothesis.^  He  deals  with  the  future,  the  unobserv- 
able,  the  remote.  His  task  is  to  explain,  to  foresee,  to  reconcile 
things  apparently  in  conflict.  Yet  the  expert  is  no  more  entitled 
to  give  an  absolute  guess  than  any  other  witness  would  be.  His 
conjecture,  pure  and  simple,  has  no  place  in  judicial  administra- 
tion.* The  expert  can  declare  only  what  he  sees  in  the  facts  de- 
tailed to  him.  His  special  knowledge,  more  carefully  trained 
mental  powers  and  the  like,  may  confer  upon  him  the  ability  to 
see  more  in  the  facts  than  other  people  do.  This  may  make  him 
peculiarly  useful  to  the  jury ;  but  his  usefulness  ceases  where  his 
guessing  begins. 

The  facts  of  any  particular  case  may  furnish  the  satisfactory 
basis  for  estimating  the  value  of  a  right  or  privilege  which  might 
otherwise  possess  an  equivalence  in  money  entirely  speculative  in 
its  nature.  Thus,  a  qualified  witness  will  be  permitted  to  state 
what  would  have  been  the  fair  price  for  an  insurance  agency  busi- 

Montgomery,     79     Ala.     481     (1885)  72  N.  W.  916   (1897)    (value  of  note 

( value  of  personalty  in  a  city ) .  contingent  on  solvency ) . 

California.  —  Hastings   v.  The  Un-  Texas.  —  Hernsheim     v.    Babcock, 

ole  Sam,   10  Cal.  341    (1858)     (value  (Sup.   1887)   2  S.  W.  880    (value  of 

of  time).  credit). 

Indiana.  —  Union  R.  Transfer,  etc.,  United  States.  —  Houston,  etc.,  R. 

Co.  V.  Moore,  80  Ind.  458   (1881).  Co.  v.  Stern,  74  Fed.  636,  20  C.  C.  A. 

New .  York.  —  Comealij    v.    Postal  568    (1896). 

Tel.   Cable  Co.,  41   N.  Y.  App.  Div.  The  right  to  use  a  patent  has  been 

245,    58    N.    Y.    Suppl.    467     (1899)  held  not  to  be  a  proper  subject  for 

(damage    by    erection    of    telegraph  the  evidence  of  an  expert.     Houston, 

poles)  ;     Schule    v.    Cunningham,    14  etc.,  R.  Co.  v.  Stern,  74  Fed.  636,  20 

Daly   404    (1888)     (vi-ife's   services);  C.  C.  A.  568   (1896). 

Reed  v.  McConnell,  101  N.  Y.  270,  4  2.  §§  1740o,  2568. 

N.   E.   718    (1886)     (value  of   a   con-  3.  S§  1740,  1740a. 

tract) .  4.  Louisville,  etc.,  R.  Co.  v.  Aaher, 

See  also.Yroom  t.  Sage,  91  N.  Y.  10     Ky.     L.     Rep.      1021      (1889); 

Suppl.  456,  100  App.  Div.  285  (1905)  Butchers'    Slaughtering,    etc.,    Assoc, 

(securities).  i.  Com.,  169  Mass.  103,  47  N.  E.  599 

North  Dakota. — Anderson  v.  Grand  (1897);   Carli   !'.   Stillwater,  etc.,  R. 

Forks  First  Nat.  Bank,  6  N.  D.  497,  Co.,  16  Minn.  260  1871). 
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ness  if  the  renewal  premiums  had  been  as  represented.'  In  other 
words,  the  nature  of  the  property  to  be  valued  must  be  such  that 
it  affords  some  basis  of  fact  for  a  rational  appraisal.  In  propor- 
tion, moreover,  as  the  estimate  regarding  financial  worth  lies 
within  the  distinctive  field  of  the  jury,  will  the  court  be  found  so 
to  administer  the  course  of  a  trial  that,  as  far  as  speculation  is 
permitted  at  all,  it  may  be  done  by  the  jury  and  not  by  the 
witnesses.  ° 

§  2171b.  (Skilled  Witness  testifying  as  an  Expert);  Personal 

Property,  —  Circumstances  may  well  arise  where  the  opinion  of  a 
skilled  witness  with  regard  to  the  value  of  a  chattel  will  alone  be 
helpful  to  the  jury.  This  may  occur  where  an  article  of  personal 
property  possesses  exceptional  worth,  actual  or  potential.  Under 
these  conditions,  the  skilled  witness  testifying  as  an  expert  may 
well  be  asked  to  state  his  judgment  as  to  its  actual  value  ^  or 
regarding  the  circumstances  under  which  its  potential  worth  may 
reasonably  be  expected  to  develop.  In  much  the  same  way,  where 
there  is,  for  some  other  reason,  no  precise  market  value  for  the 
articles  in  question,  as  a  lot  of  second  hand  furniture  ^  or  a  shop- 
worn stock  of  goods,^  the  estimate  of  the  expert  may  reasonably  be 
required.  The  same  rule  is  necessarily  invoked  in  relation  to 
matters  such  as  patent  rights  *  or  space  for  advertising  purposes  ^ 
the  fair  price  of  which  is  technical  and  outside  the  range  of 
ordinary  experience. 

§  2171c.  (Skilled  Witness  testifying  as  an  Expert;  Personal 
Property) ;  Animals Animals  frequently  constitute  instances 

5.  Graves   v.    Kennedy,    119    Mieh.  Co.  v.  Freeman,  12  Gray  (Mas3.)  401 
621,  78  N.  W.  667    (1899).  (1859);    Johnston    Harvester    Co.    v. 

6.  Kirkman  v.  Kirkman,  26  N.  Y.  Clark,  31   Minn.   166,   17   N.   W.   Ill 
App.  Div.  395,  49  N.  Y.   Suppl.  683  (1883);   Thompson  v.  Boyle,  85   Pa. 

(1898)     (good-will    of    a   business);  481    (1877). 

Reed  v.  McConnell,  101  N.  Y.  270,  4  2.  Walker     r.     Bernstein,     43     111. 

N.  E.  718   (1886)    (contracts).  App.  568   (1891). 

§   21716-1.   State  v.   Tennebom,  92  3.  Reynolds     r.     Weinman,      (Tex. 

la.  551,  61  N.  W.  193   (1894)    (stock  Civ.  App.  1897)   40  S.  W.  560. 

of  goods)  ;  Miller  v.  Smith,  112  Mass.  4.  Cortland       Howe       Ventilating 

475    (1873);    Lawton    v.    Chase,    108  Stove  Co.   v.  Howe,  92  Hun   (y.  Y.) 

Mass.   238    (1871);   Cornell   i\  Dean,  113,  36  N.  Y.  Suppl.  701    (1895). 

105    Mass.    435     (1870);     Brady    r.  5.    World's    Columbian    Exposition 

Brady,  8  Allen   (Mass.)    101   (1864);  v.    Pasteur-Chamberland    Filter    Co., 

Bucher      v.      Denniston,      13      Gray  82  111.  App.  94   (1898). 
(Maes.)    354    (1859);    Fitchburg   R. 
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of  this  class  of  property.  Where,  for  example,  a  horse  possesses 
the  pedigree  and  training  which  may  enable  him  to  make  a 
phenomenal  record  upon  the  race-track  ■'  or  be  worth  a  large  sum 
of  money  for  stock  purposes,^  the  qualified  expert  alone  is  able  to 
bring  a  helpful  inference  to  the  aid  of  the  jury.'  The  same 
administrative  conditions  may  arise,  to  a  less  degree,  in  the  case 
of  other  domestic  animals  *  adapted  to  special  uses  or  whose  value 
may  be  greatly  increased  by  exceptional  excellence  in  a  par- 
ticular respect.  In  like  manner,  the  expert  may  state  his  estimate 
as  to  the  extent  to  which  value  would  be  diminished  by  specific 
injuries ;  °  and  what  would  be  the  effect  on  price  of  the  existence 
of  certain  blemishes  on  the  animal  *  or  of  the  development  by 
him  of  given  faults.'' 

Practical  experience.  —  Special  skill  of  this  kind  is  not,  in  all 
cases,  necessary.  Where  the  animal  in  question  is  of  an  ordinary 
type,  adapted  to  common  uses,  one  acquainted  in  a  practical  way 
with  the  utility,  "  points  "  and  general  range  in  the  market  price 
of  such  animals  may  estimate  their  value.®     The  butcher  may 


§  2171C-1.  Southern  Ry.  Co.  in 
Kentucky  v.  Graddy,  (Ky.  1908)  33 
Ky.  Law  Rep.  183,  109  S.  W.  881 
(thorough  bred  colts)  ;  Miller  v. 
Smith,  112  Mass.  470   (1873). 

2.  Humphrey  v.  Young,  92  Iowa 
126,  60  N.  W.  213  (1894)  (thorough- 
bred stallion)  ;  Harris  v.  Panama  R. 
Co.,  36  >f.  Y.  Super.  Ct.  373  (1873) 
(descent  of  a  thoroughbred  stallion). 

3.  Toledo,  etc.,  R.  Co.  v.  Smith,  25 
Ind.  288   (1865). 

4.  St.  Louis,  etc.,  R.  Co.  v.  Philpot, 

(Ark.  1903)  77  S.  W.  901  (trained 
bloodhound  of  desirable  character- 
istics) ;  State  v.  McKeavitt,  106  Iowa 
748,  77  N.  W.  325  (1898)  (ram  for 
breeding  purposes)  ;  Brill  v.  Flagler, 
23   Wend.    (N.  Y.)    354,   356    (1840) 

(well  broken  setter  dog)  ;  Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  Gillespie  &  Carlton, 

(Tex.  Cir.  App.  1909)   118  S.  W.  628 

(mules). 

These  witnesses,  say  the  New  York 
court  of  appeals,  "are  supposed  to 
be  better  acquainted  with  the  general 
market  value  of  such  animals,  than 
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the  generality  of  mankind."  Brill  v. 
Flagler,  23  Wend.  (N.  Y.)  354,  356 
(1840). 

5.  San  Antonia,  etc.,  R.  Co.  v.  Bar- 
nett,  27  Tex.  Civ.  App.  498,  66  S.  W. 
474   (1901). 

A  drover  may  give  his  estimate  as 
to  the  diminished  value  of  cattle  de- 
layed in  transportation.  St.  Louis, 
etc.,  R.  Co.  V.  Edwards,  78  Fed.  745, 
24  C.  C.  A.  300   (1897). 

Where  experts  testified  that  an  in- 
jury could  have  caused  death,  the 
jury  may  find  that  it  actually  did  so. 
Kortendick  v.  Town  of  Waterford, 
142  "Wis.  413,  125  N.  W.  945   (1910). 

6.  Emrick  v.  Merriman,  23  111. 
App.  24    (1887)    (diseased  udder). 

7.  Miller  v.  Smith,  112  Mass.  470 
(1873)  (cribbing  in  the  case  of 
horses)  ;  BischoflF  v.  Schulz,  5  N.  Y. 
Suppl.  757    (1889)    (foundered). 

8.  Hall  V.  Biddle,  (S.  D.  1910) 
128  N.  W.  121. 

Damages.  —  Where  the  witness  is 
familiar  with  the  animals  in  ques- 
tion and  Is  aware  of  the  effects  of  a 
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testify  as  to  the  fair  price  of  cattle.^  A  teamster  may  state  what 
horses  of  a  certain  kind  would  be  worth  under  given  circum- 
stances.^" In  the  same  way,  an  agriculturalist  may  state  his  infer- 
ence as  to  the  value  of  farm  animals  and  the  probable  effect  upon 
their  worth  of  certain  injurious  acts.-^^ 

§  2171d.  (Skilled  Witness  testifying  as  an  Expert;  Personal 
Property) ;  Crops.  —  A  farmer  testifying  as  an  expert,  may  prop- 
erly appraise  the  value  of  personal  property  to  be  found  on  the 
farm  other  than  the  animals.  He  may,  for  example,  approaching 
more  nearly  to  an  estimate  as  to  the  value  of  real  estate,  appraise 
the  value  of  farm  crops  ^  which  he  has  not  seen.  This  may  include 
such  farm  products  as  are  kept  on  the  place  and  used  from  day  to 
day.^  Where  an  action  for  the  destruction  of  a  growing  crop  is 
tried  after  the  season  of  growth  is  past,  so  that  there  is  a  founda- 
tion for  an  estimate  of  its  value  while  in  the  ground,  opinion  evi- 
dence is  admissible  to  show  what  it  is  fairly  worth.^ 

§  2171e.  (Skilled   Witness  testifying  as  an  Expert);  Real 

Estate Real,  rather  than  personal,  property  is  the  characteristic 

field  of  the  expert  as  to  value.  Speaking  generally,  chattels  are 
fungible.  That  is,  they  have  a  market  value,  to  be  proved  as  a 
fact.-'  With  at  least  equal  generality,  land  is  not  fungible.  Hav- 
ing no  actual  market  value,  its  intrinsic  worth  is  provable  by  way 
of  estimate.  Gathering  together  and  passing  in  review  the  sep- 
arate elements  or  criteria  of  land  value,  hereinafter  partly  speci- 
fied,^ or  some  of  them,  the  skilled  witness,  testifying  as  an  expert, 
announces  his  estimate  as  to  the  value  of  real  estate  or  of  any 
interest  in  it.^     In  the  same  way,  if  found  qualified  to  do  so,  the 

specific  injury,  he  may  be  allowed  to  594  (1881)  (farmer)  ;  Lawton  v. 
state  the  amount  of  damages  which  Chase,  108  Mass.  238  (1871)  (logs); 
has  been  caused,  as  a  short  way  of  International,  etc.,  R.  Co.  v.  Sea- 
stating  the  difference  in  value  at  two  right,  8  Tex.  Civ.  App.  593,  28  S.  W. 
periods.  Hall  u.  Biddle,  (S.  D.  1910)  39  (1894)  (grass). 
128  N.  W.  121.  2.  St.  Louis  Southwestern  Ry.  Co. 

9.  State   V.   McKeavitt,    106   Iowa  v.   Crabb,^lfc||^^v.  App.   1904)    80 
748,  77  N.  W.  325   (1898).  S.  W.  408r^^i*»^ 

10.  Holland    v.  Huston,   20   Mont.  3.  Deal  v.  St.  Louil*^.  M.  &  S.  Ry. 
84,  49  Pac.  390   (1897).  Co.,    (Mo.  App.  1910)    129  S.  W.  50. 

11.  Cooke  V.  Kansas  City,  etc.,  R.  §  8171e-l.  §  2099a. 
Co.,  57  Mo.  App.  471   (1894)    (injury  2.  §§  2175a  et  seq. 

to  cattle  from  stampede).  3.  Turnpike  corporation.  —  A  eom- 

§  2171d-l.  Foster  v.  Ward,  75  Ind.      patent  expert  may  testify  as  to  what 
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expert  may  testify  as  to  his  opinion  regarding  the  injurious  effects 
upon  the  fee  *  or  rental  ^  value  of  a  given  parcel  of  land.  His 
inference  as  to  how  far  the  results  of  the  injury  will  probably 
extend  ^  may  also  be  received.  In  much  the  same  way,  an  expert 
competent  to  do  so  may  state  the  existence  of  a  general  decline 
in  land  values  over  a  given  territory  and  declare  his  judgment  as 
to  the  cause  of  it.^ 

Conjecture  being  excluded,®  the  witness  will  not  be  allowed  to 
state  for  what  purposes  he  judges  the  land  in  question  will  be 
available  in  the  near  future." 

Buildings.  —  A  skilled  witness  testifying  as  an  expert  may 
state  his  judgment,  based,  in  part,  upon  plans,  specifications  or 
the  like,  as  to  the  value  of  a  building. 


§  2171f.  (Skilled  Witness  testifying  as  an  Expert);  Sei-vices. 
—  A  qualified  expert  to  whom  certain  technical  services  have  been 
detailed  may  give  his  judgment  as  to  their  value.^  This  is  par- 
ticularly frequent  and  satisfactory  where  the  services  relate  to 


is  the  proper  capitalization  of  a 
turnpike  corporation  owning  certain 
lands  and  franchises.  Cincinnati  v. 
Scarborough,  6  Ohio  Dec.  (Reprint) 
874,  8  Am.  L.  Rec.  562   (1878). 

4.  Fox  V.  Chicago,  etc.,  Rapid  Tran- 
sit R.  Co.,  68  111.  App.  417  (1896) 
(taking    for    railroad)  ;     St.    Louia, 

etc.,  R.  Co.  V.  Fowler,  113  Mo.  458, 
20  S.  W.  1069  (1893)  (railroad); 
Hunter  v.  Manhattan  K.  Co.,  141  N. 
y.  281,  36  N.  E.  400  (1894)  (ele- 
vated railroad)  ;  Gerber  v.  Metro- 
politan El.  R.  Co.,  3  Misc.  (N.  Y.) 
427,  23  N.  Y.  Sup-pl.  166   (1893). 

5.  Gerber  v.  Metropolitan  El.  R. 
Co.,  3  Misc.  (N.  Y.)  427,  23  N.  Y. 
Suppl.   166    (1893). 

6.  St.  Louis,  etc.,  R.  Co.  v.  Fowler, 
113  Mo.  458,  20  S.  W.  1069  (1893)  ; 
Werfelman  v.  Manhattan  R.  Co.,  16 
Daly  (N.  Y.)  355,  11  N.  Y.  Suppl.  66 
(1890)  (elevated  railroad)  ;  Johns- 
ton V.  Manhattan  R.  Co.,  11  N.  Y. 
Suppl.  68  (1890)  (elevated  rail- 
road) . 

Railroad  construction.  —  Should  it 
be    proposed   to   lay   out   a   railroad 


through  a  certain  district,  a  properly 
qualified  expert  may  testify  that  im- 
mediately adjoining  land  will  be  in- 
jured by  such  a  location.  He  may 
point  out,  with  the  aid  of  a  map,  the 
extent  of  country  back  of  the  railroad 
over  which  the  injurious  effects  would 
extend.  St.  Louis,  etc.,  R.  Co.  v. 
Fowler,  113  Mo.  458,  20  S.  W.  1089 
(1893). 

7.  Gordon  v.  Kings  County  El.  R. 
Co.,  23  N.  Y.  App.  Div.  51,  48  N.  Y. 
Suppl.  382   (1897). 

8.  §  2171a. 

9.  West  Chicago  St.  R.  Co.  v.  Chi- 
cago, 172  111.  198,  50  N.  E.  185 
(1898). 

§  2171f-l.  Holiday  v.  Watson,  6 
Ky.  L.  Rep.  590  (1885);  Hialey  v. 
Hialey's  Estate,  157  Mich.  45,  121 
N.  W.  465,  16  Detroit  Leg.  N.  244 
(1909)  (trimmer's  wages)  ;  Thomas 
V.  Caulkett,  57  Mich.  392,  24  N.  W. 
154,  58  Am.  Rep.  369  (1885)  ;  Hulst 
V.  Benevolent  Hall  Assoc,  9  S.  D. 
144,  68  N.  W.  200  (1896);  Pfeil  v. 
Kemper,  3  Wis.  315   (1854). 


§  21'rig  Value.  2884 

the  line  of  activity  in  whieh  the  expert  himself  is  experienced.^ 
Thus,  a  lawyer  may  testify  as  to  the  worth  of  legal  services.^  A 
medical  practitioner  may  estimate  the  value  of  the  services  ren- 
dered by  another  doctor,*  or  of  a  nurse  ^  and  persons  of  this  class. 
Something  more  than  a  mere  guess  will  be  demanded.^  Sufficient 
facts  upon  which  to  found  a  reasonable  judgment  must  be  stated. 
It  will  not,  however,  be  required  that  an  explicit  declaration  should 
be  made  as  to  what  is  necessarily  implied.''  For  example,  it  need 
not  be  definitely  asserted  that  the  place  where  the  value  of  ser- 
vices is  important  is  that  in  which  they  were  rendered,  such  being 
the  necessary  implication.*  It  is  not  even  essential  that  the  wit- 
ness, where  he  is  asked  to  give  his  judgment  upon  the  evidence, 
should  have  heard  it  all.^ 

Rental  of  chaitels.  —  In  a  somewhat  analogous  way,  one  suffi- 
ciently acquainted  with  the  subject  may  state  his  judgment  as  to 
what  would  be  a  fair  price  for  the  use  of  an  animal  or  the  rental 
of  a  chattel,  such  as  a  steam  yacht.^" 

Probative  force.  —  The  weight  of  such  an  inference  is  to  be 
determined,  subject  to  the  limitations  prescribed  by  reason,  en- 
tirely by  the  jury.  No  conclusive  effect  is  accorded  to  the  opinion 
of  the  witness,^*  however  skilful  he  may  be. 

§  2171g.  (Skilled  Witness  testifying  as  an  Expert);  Pro- 
bative Force  of  the  Judgment ;  How  tested.  —  As  clearly,  from  the 
administrative  point  of  view,  as  the  proponent  has  the  right  to 
prove  his  case,^  the  opponent  has  the  right  to  test  it.^  Nor  should 
the  proponent  in  the  least  object  if  the  testing  be  justly  done;  a 

2.  In  re  Benton,  71  N.  Y.  App.  5.  Allison  v.  Parkinson,  108  Iowa 
Div.  522,  75  N.  Y.  Suppl.  859  (1902).  154,  78  N.  W.  845   (1899). 

3.  Coonan  f.  Loewenthal,  129  Cal.  6.  Lindenthal  v.  Hatch,  61  N.  J.  L. 
197,  61  Pac.  940    (1900);  Kingsbury  29,  39  Atl.  662    (1897). 

V.  Joseph,  94  Mo.  App.  298,  68  S.  W.  7.    Clark    v.    Ellsworth,    104    Iowa 

93    (1902).  442,  73  N.  W.  1023   (1898). 

An  ordinary  witness  has  been  per-  8.    Clark    v.    Ellsworth,    104    Iowa 

mitted  to  testify  as  to  the  value  of  442,  73  N.  W.   1023   (1898). 

an  attorney's  services.     Kingsbury  v.  9.    Swanson    v.    Mellen,    66    Minn. 

Joseph,   94  Mo.  App.   298,   68   S.  W.  486,  69  N.  W.  620  (1896). 

93    (1902);    Head   v.   Hargrave,    105  10.  The  Conqueror,  166  U.  S.  110, 

U.  S.  45,  26  L.  ed.  1028   (1881).  17  S.  Ct.  510,  41  L.  ed.  937    (1896). 

See  also  §  2166.  H-    Ferry    r.    Henderson,   32  App. 

4.  McKnight  v.  Detroit,  etc.,  R.  Co.,  D.  C.  41   (1908). 

(Mich.  1904)   97  N.  W.  772.  §  2171g-l.  §§  334  et  seq. 

See  also  §  2166.  2.  §§  377  et  seq. 
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test,  fairly  applied  and  successfully  undergone,  increases  probative 
force.  For  this  purpose,  that  of  enhancing  weight,  the  proponent 
himself  may  insist  upon  having  his  expert  state  the  grounds  of  his 
opinion.  A  skilled  witness  testifying  as  to  value  may  properly 
state,  at  the  instance  of  the  proponent,  for  the  purpose  of 
strengthening  the  probative  force  of  his  judgment,  the  lines  of 
reasoning  upon  which  he  bases  it.^  The  opponent  may  test  the 
conclusion  of  the  observer  or  the  judgment  of  the  expert  by  in- 
quiries directed  to  the  same  point. 

Basis  of  judgment.  —  Perhaps  the  most  obvious  way  of  testing 
the  judgment  of  the  expert  as  to  value  is  by  requiring  him  to 
state  the  basis  of  his  inductive  or  deductive  reasoning.*  The 
separate  items  of  value  which  are  admitted  as  proper  for  the  con- 
sideration of  the  expert  are,  for  purposes  of  convenience,  grouped 
later  in  this  chapter.^  These,  or  certain  of  them,  are  being  given 
weight  by  the  expert  in  varying  proportions,  with  or  without  other 
facts,  in  arriving  at  this  completed  judgment.  The  opponent  is 
not  called  upon  to  be  content  with  the  mere  statement  of  the 
resultant.  He  may  properly  require  that  the  expert  should 
analyze  his  mental  processes  and  their  outcome,  disclose  by  items 
the  basis  of  his  judgment,  state  the  considerations  by  which  he  has 
been  guided  and  the  respective  weight  which  he  accords  to  each 
of  the  influences  which  have  moved  him.®  The  opponent  may 
insist  upon  this  as  a  matter  of  right.'  Until  it  is  done,  the  latter, 
not  knowing  what  he  has  to  meet,  may  have  no  way  of  controlling 

3.  Cram  v.  Chicago,  94  111.  App.  Pennsylvania.  —  Com.  v.  Hazlett, 
199    (1900).  16  Pa.  Super.  Ct.  534   (1901). 

4.  Arkansas.  —  Little  Rock  Juno-  Where  a  witness  to  value  is  offered 
tion  E.  Co.  V.  Woodruff,  49  Ark.  381,  as  an  expert,  some  foundation  must 
5  S.  W.  792,  4  Am.  St.  Rep.  51  be  laid  for  his  opinion,  by  showing 
(1886).  that  he  has  had  the  means  to  form 

California.  —  In  re  Jack,   115   Cal.  an  intelligent  estimate,  derived  from 

203,  46  Pac.  1057   (1896).  an  adequate  knowledge  of  the  nature 

Colorado.  —  San  Juan   County  v.  and  kind  of  property  in  controversy. 

Tulley,    17    Colo.   App.    113,   67   Pac.  Western     Union     Telegraph     Co.     v. 

346   (1902).  Coyle,   (Okla.  1909)   104  Pac.  367. 

Massachusetts.  —  Pierce  v.  Boston,  See  also  §  2524. 

164  Mass.   92,  41  N.  E.  227    (1895).  5.  §§  2175a  et  seq. 

Nelraslca.  —  Union   Pac.  R.   Co.  v.  6.  Little  Rock  Junction  R.   Co.  v. 

Stanwood,  91   N.  W.  191    (1902).  Woodruff,  49  Ark.  381,  5  S.  W.  792, 

New   York.  — In  re  Rochester,  20  4  Am.  St.  Rep.  51    (1887). 

N.  Y.  Suppl.  506  (1892).  7.  Union  Pac.  R.  Co.  v.  Stanwood, 

(Nebr.  Sup.  1902)  91  N.  W.  191. 
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it.  JSTecessarily  the  most  practical  way  of  breaking  a  bundle  of 
fagots  is  to  unfasten  it  and  break  the  sticks  separately.  The 
same  observations,  mutatis  mutandis,  apply  equally  well  to  the 
inference  or  conclusion  of  an  ordinary  ^  or  skilled  ^  observer. 
He  may  be  required  to  announce  the  basis  of  his  opinion.^" 

Effect  of  ignorance.  —  Should  the  knowledge  of  the  witness  as 
to  the  subject-matter  of  his  testimony,  though  actual,  prove  to  be 
small,  the  effect,  it  is  said,  is  not  to  warrant  the  rejection  of  the 
evidence  but  to  impair  its  probative  force.''* 

§  2171h.  (Skilled  Witness  testifying  as  an  Expert;  Pro- 
bative Force  of  the  Judgment;  How  tested);  Cross-Examination. 

—  As  is  elsewhere  seen,*  the  stage  characteristically  reserved  for 
testing  is  that  of  cross-examination.  In  connection  with  value, 
the  tests  employed  are  several,  according  to  the  scope  of  the  direct 
examination  and  the  personal  methods  ov  ingenuity  of  the  cross- 
examining  counsel.  It  having  been  ascertained  what  are  the 
separate  elements  of  value  or  lines  of  reasoning  employed  by  the 
expert  in  reaching  his  conclusion,^  a  favorite  method  of  cross- 
examination  is  to  test  the  judgment  of  the  witness  by  asking  him 
as  to  values  realized  upon  prior  sales  of  similar  property,^  e.  g., 
adjacent  land.*  This,  however,  is  not  the  only  method.®  Rental 
value,  in  its  increase  or  diminution,  may  be  applied  as  a  criterion.^ 
More  subjectively,  a  witness  may  be  properly  asked,  if  he  has 
ever  owned  the  property  in  question,  and,  if  so,  what  he  paid  ^ 

8.  Chicago,  etc.,  R.  Co.  v.  Kendall,  §  2171h-l.  §§  378  et  seq.,  2535. 
49  111.  App.  398    (1893);   Smalley  v.  2.  §  2171g. 

Iowa     Pac.    R.     Co.,     36    Iowa    571  3.  §  2162. 

(1873);     Sater    v.    Burlington,    etc.,  4.  SnoufiFer  v.  Chicago,  etc.,  R.  Co., 

Plank  Road  Co.,  1  Iowa  356   (1855)  ;  105  Iowa  681,*  75  N.  W.  501   (1898)  ; 

Western   Home   Ins.    Co.   v.   Richard-  Brown  v.  Worcester,  13  Gray  (Mass.) 

son,  40  Nebr.  1,  58  N.  W.  597  (1894)  ;  31     (1859)      (opposite    side     of    the 

Carpenter   v.   Robinson,   5    Fed.    Cas.  street)  ;    Eno   v.    Manhattan   R.    Co., 

No.  2,  431,  1  Holmes  67   (1871).  21   N.   Y.   App.   Div.    548,    48   N.   Y. 

9.  In  re  Jack,  115  Cal.  203,  46  Pac.  Suppl.  516   (1897)    (rental  value). 
1057   (1896)    (dealer  in  real  estate);  5.   Illinois,  etc.,   R.   Co.  v.   Humis- 
Com.    V.  Hazlett,   16  Pa.   Super.   Ct.  ton,    208    111.    100,    69    N.    E.    880 
534   (1901).                                       ,  (1904). 

10.  In  re  Jack,  115  Cal.  203*  46  6.  Minnesota  Belt-Line  R.,  etc.,  Co. 
Pac.   1057    (1896).                                      v.  Gluek,  45  Minn.  463,  48  N.  W.  194 

11.  Chicago,  etc.,  R.    Co.    !'.   Ken-       (1891). 

dall,  49  111.  App.  398  (1893)  ;  Fry  V.  7.  Brown  v.  Calumet  River  R.  Co., 

Estea,  52  Mo.  App.  1    (1892).  125  III.  600,  18  N.  E.  283   (1888). 
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or  received  *  for  it.  If  lie  still  owns  the  land  or  chattel,  he  may 
be  interrogated  as  to  what  he  would  take  for  it.® 

Inconsistent  statements.  —  An  efficient  method  of  impeachment 
of  the  credibility  of  the  witness  is  by  asking  him  as  to  whether  he 
has  not  made  inconsistent  statements  upon  the  point  on  other 
occasions.^"  Should  the  fact  stated  be  material  ^^  and  the  wit- 
ness, after  having  been  afforded  a  reasonable  opportunity  for 
explanation,^^  deny  the  making  of  the  statements  mentioned,  the 
fact  may  be  proved  by  other  witnesses  at  a  later  stage.  Where 
the  latter  evidence  is  credited  by  the  jury,  the  result  is  the  estab- 
lishment of  a  deliberative  ^^  fact,  often  of  considerable  conse- 
quence. The  probative  circumstance  is  simply  the  inconsistency. 
Neither  statement  of  the  original  witness  can  well  retain  much 
probative  weight  where  two,  to  opposite  effects,  are  shown  to  have 
been  made. 

Scope.  —  The  scope  of  cross-examination  in  this  connection,  as 
in  others,  is  determined  by  the  administrative  function  of  the 
presiding  judge.^*  Much  latitude  has  been  conceded  to  a  cross- 
examining  counsel.  The  only  substantive  right  of  the  opponent  is 
to  a  reasonable  opportunity  for  testing  the  statements  of  an  adverse 
witness.^''  The  court  may  very  properly  insist  that  the  fact  which 
any  question  asked  upon  cross-examination  is  calculated  to  elicit 
should  be  shown  to  have  some  logical  bearing  upon  the  existence 
of  one  of  the  res  gestce  or  as  to  the  credibility  of  the  evidence  by 
which  it  is  sought  to  prove  or  disprove  it.  In  other  words,  the 
expected  answer  must  be  relevant,  in  some  probative,  constituent 
or  deliberative  ^®  way.  In  fairness  to  the  cross-examiner,  a  pre- 
siding judge  may  well  decline  to  interrupt  a  counsel  apparently 
considerate  of  the  court's  time  and  fair  to  the  jury  in  order  to 
compel  him  to  disfclose  the  relevancy  of  his  inquiries.  An  attempt 
has  been  made  to  outline  the  general  scope  of  such  an  inquiry  by 


8.  Dorrity  v.  Russell,  7  Bosw.   (N. 
Y.)    539    (1861). 

9.  Eastern  Texas  E.   Co.  v.  Scur 
lock,   (Tex.  Sup.  1904)   78  S.  W.  490 

10.  Phillips     V.     Marblehead,     148 
Mass.    326,    19    N.    E.    547     (1889 
Krider   v.   Philadelphia,    180  Pa.   St 


12.  Best   on   Ev.    ( Chamber layne's 
3rd  ed.)   p.  603. 

13.  §§  47,  52. 

14.  Phillips    V.    Marblehead,    148 
Mass.  326,  19  N.  E.  547   (1889). 

15.  §§  377  et  seq. 

•  16.  Roche  V.  Baldwin,  135  Cal.  522, 


78,  36  Atl.  405   (1897)    (valued  land       65   Pac.    459,    67    Pac.    903    (1902); 

differently  as   an  assessor).  Cassidy  v.  Com.,   173  Mass.   533,  54 

11.  §  58  n.  4.  N.  E.  249    (1899)    (land  in  another 

city). 
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saying  that  a  cross-examining  counsel  will  be  regarded  as  entitled 
to  ask  any  question  -which  an  individual  about  to  buy  would  feel 
it  in  his  interest  to  make.'^'' 

Action  of  appellate  courts.  —  With  the  exercise  of  this  power 
by  a  trial  judge  an  appellate  court  will  not,  as  a  rule,  interfere  so 
long  as  reason  has  been  exercised.  If  error  has,  in  strictness,  been 
committed  it  is  regarded  as  harmless.^® 


§  2172.  Probative  Force  of  the  Estimate  of  Value;  Function  of 

the  Jury Questions  of  fact  are  for  the  jury.'    Incidentally,  they 

must  determine  the  credibility,  the  belief-carrying  quality,  of 
witnesses  and  their  statements.  To  this  administrative  truism, 
the  probative  force  of  estimates  as  to  value  furnishes  no  exception. 
Whether  the  reasoning  be  in  the  form  of  the  inference  or  conclu- 
sion of  an  ordinary  or  skilled  ^  observer  or  as  represented  in  the 
judgment  of  the  skilled  witness  testifying  as  an  expert,  its  pro- 
bative force  is  to  be  determined  by  the  jury.^     The  latter  are  to 


17.  Little  Eock  Junction  R.  Co.  v. 
Woodruff,  49  Ark.  381,  5  S.  W.  792, 
4  Am.  St.  Eep.  51   (1887). 

18.  Seattle,  etc.,  R.  Co.  v.  Gil- 
christ, 4  Wash.  509,  30  Pac.  738 
(1892). 

§  2172-1.  Conjecture  will  he  ex- 
cluded. —  Thus,  where  the  manager  of 
mines  stated  that  he  did  not  know 
what  they  were  worth,  it  was  error  to 
permit  him  to  testify  that  the  per- 
sons interested  appraised  the  property 
at  a  certain  sum.  Thornburg  v.  Doo- 
little,   (Iowa,  1910)   125  N.  W.  1003. 

2.  Linforth  v.  San  Francisco  Gas 
&  Electric  Co.,  (Cal.  1909)  103  Pae. 
320. 

3.  Alabama.  —  Meighan  v.  Birm- 
ingham Terminal  Co.,  51  So.  775 
(1910). 

California.  —  Linforth  P.  San 
Francisco  Gas  &  Electric  Co.,  103 
Pac.  320  (1909)  (repairs  to  build- 
ing)- 

Georgia.   —  Minohew   v.   Wahunta 

Lumber   Co.,   5  Ga.  App.   154,  62   S. 
E.  716  (1908). 

Illinois.  —  Johnson  v.  Freeport, 
etc.,  R.  Co.,  Ill  111.  413   (1884). 


Minnesota.  —  Aldrich  v.  Grand 
Rapids  Cycle  Co.,  61  Minn.  531,  63 
N.  W.  1115   (1895). 

New  York.  —  In  re  Manhattan 
Terminal  of  the  New  York  and 
Brooklyn  Bridge,  120  N.  Y.  Suppl. 
465    (1909). 

Pennsylvania.  —  Langford  v.  Peo- 
ple's Light  Co.  of  Pittston,  43  Pa. 
Super.  Ot.  394   (1910). 

United  States.  —  Ewing  v.  Goode, 
78  Fed.  442    (1897). 

Laying  facts  before  the  jury.  —  In 
case  the  jury  have  had  a  view  of  the 
property  in  question  or  that,  for  any 
other  reason,  all  the  facts  can  ade- 
quately be  laid  before  them,  no  ad- 
ministrative justification  exists  for 
receiving  the  inference  and  it  is  ac- 
cordingly rejected.  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Kimble,  (Tex.  Civ.  App. 
1908)    109  S.  W.  234. 

View.  —  It  naturally  follows,  that 
where  the  question  is  with  regard  to 
the  value  of  real  estate  and  the  jury 
have  had  a  view  of  the  premises, 
their  judgment  is  less  often  disturbed 
by  the  court  than  where  this  assist- 
ance is  lacking.     In  re  Titus  Street 
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consider  and  weigli  them  in  connection  with  all  other  facts  in  the 
case.*  The  jury  may,  as  usual  in  the  event  of  conilict  in  the  testi- 
mony, prefer  one  witness  or  set  of  witnesses  to  another  as  guides 
to  their  judgment.^  That  is  entirely  for  them  to  decide,  within 
the  bounds  of  reason.  If  a  view  of  the  property  has  been  given 
to  the  jury,  the  results  of  it  may  properly  be  regarded  as  part  of 
the  evidence  in  the  case.®  So  far  as  the  matter  is  one  of  common 
knowledge,'^  the  jury  may  employ  their  general  experience  as  men 
of  affairs  in  dealing  with  the  estimates  of  witnesses  as  to  the  value 
of  property,*  whether  drawn  from  observation  or  deduced  from 
assumed  facts.  In  any  case,  the  jury  may  rationally  accord  pro- 
bative force  to  the  estimate  of  a  witness  in  proportion  to  the  sub- 
jective relevancy  of  his  statement,  the  amount  ^  and  freshness  ^^ 
of  his  knowledge  and  his  freedom  from  any  motive  to  misrepresent 
which  could  fairly  be  deemed  controlling.^* 

The  conditions  of  weight  are  naturally  correlated  with  those  of 
relevancy.-'^     In  determining  the  amount  of  damage  to  property 


in  City  of  New  York,  123  N.  Y. 
Suppl.  1018,  139  App.  Div.  238 
(1910). 

4.  Johnson  v.  Freeport,  etc.,  R.  Co., 
Ill  111.  413   (1884). 

5.  Jacksonville,  etc.,  R.  Co.  e.  Cald- 
well, 21  111.  75    (1859). 

6.  Indiana.  —  Terre  Haute,  etc.,  R. 
Co.  V.  Flora,  29  Ind.  App.  442,  64  N. 
E.  648   (1902). 

Kansas.  —  Chicago,  etc.,  R.  Co.  v. 
Drake,  46  Kan.  568,  26  Pac.  1039 
(1891). 

'New  York.  —  Matter  of  Guilford, 
85  N.  Y.  App.  Div.  207,  83  N.  Y. 
Suppl.  312  (1903);  Peckaport  Con- 
necting R.  Co.  V.  West,  45  N.  Y. 
Suppl.  644  (1897)  ;  Syracuse  v.  Glen- 
side  Woolen  Mills,  73  Hun  421,  26  N. 
Y.  Suppl.  429  (1893);  In  re  Kings 
County  El.  R.  Co.,  15  N.  Y.  Suppl. 
516,  517  (1891);  In  re  New  York 
El.  R.  Co.,  8  N.  Y.  Suppl.  707,  12  N. 
Y.  Suppl.  '857  (1890);  McG«an  v. 
Manhattan  R.  Co.,  117  N.  Y.  219,  22 
N.  E.  957  (1889)  ;  Matter  of  Public 
Parks,  53  Hun  280,  6  N.  Y.  Suppl. 
750  (1889)  ;  Matter  of  Buffalo,  1  N. 


Y.  St.  742  (1886)  ;  Matter  of  Central 
Park,  54  How.  Pr.  313    (1873). 

Vermont  —  Wead  v.  St.  Johns- 
bury,  etc.,  R.  Co.,  66  Vt.  420,  29 
Atl.  631    (1894). 

United  States.  —  Shoemaker  v.  U. 
S.,  147  U.  S.  282,  13  S.  Ct.  361,  37 
L.  ed.  170   (1893). 

7.  §§  691  et  seq. 

8.  Johnson  v.  Freeport,  etc.,  R.  Co., 
Ill  111.  413    (1884). 

9.  Terre  Haute,  etc.,  R.  Co.  v.  Jar- 
vis,  9  Ind.  App.  438,  36  N.  E.  774 
(1894)  ;  Lafayette  v.  Nagle,  113  Ind. 
425,  15  N.  E.  1  (1888);  Lee  v. 
Pindle,  12  Gill  &  J.  (Md.)  288 
(1842);  Springfield,  etc.,  R.  Co.  v. 
Calking,  90  Mo.  538,  3  S.  W.  82 
(1886). 

10.  Atty.-Gren.  v.  Cross,  3  Meriv. 
524,  17  Rev.  Rep.  121   (1817). 

11.  Atty.-Gen.  v.  Cross,  3  Meriv. 
524,  17  Rev.  Rep.  121   (1817). 

This  is  more  important  than  a 
consideration  of  the  particular  class 
of  persons  to  which  the  observer  be- 
lones.  Blizzard  v.  Applegate,  61 
Ind.  368    (1878). 

12.  §§  1711a,  1715. 
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caused  by  the  construction  of  a  railroad,  the  credibility  of  the 
witnesses  is  not  the  only  factor  to  be  considered,  but  the  basis  on 
which  the  witnesses  act  in  making  their  estimates  and  their  oppor- 
tunity for  obtaining  information  and  the  ability  of  each  to  express 
an  opinion  are  to  be  considered.^^  Subject  to  the  limitations  im- 
posed by  reason,  the  jurors  are  in  no  case  concluded  by  the  evidence 
of  the  witness,  however  experienced.'^* 

Plans,  diagrams,  etc.  —  A  witness,  ordinary  or  skilled,  may 
illustrate  his  meaning  and  emphasize  the  correctness  of  his  con- 
clusion as  to  value  by  the  use  of  maps,  plans,  diagrams  or  similar 
documents.^  ^ 

§  2172a.  (Probative  Force  of  the  Estimate  of  Value;  Func- 
tion of  the  Jury) ;  Duty  of  the  Jury.  —  The  jury  are  not  neces- 
sarily obliged  to  follow  the  estimate  of  a  witness  simply  because 
he  is  uncontradicted.^  Such  inferences  are  not  conclusive.^  It 
is  to  be  remembered  that  the  conclusion  of  a  witness  as  to  value 
is  merely  secondary  evidence  displacing,  only  to  the  extent  that 
seems  to  be  necessary,  the  reasoning  of  the  jury  upon  the  primary 
phenomena  narrated  by  witnesses.  It  follows  that  neither  the 
inference  or  conclusion  of  an  observer  ^  nor  the  more  ripened  judg- 
ment of  the  expert  *  relieves  the  jury  of  the  duty  of  doing  their 
own  reasoning  with  regard  to  the  facts  of  the  case.^ 

§  2173.  (Probative  Force  of  the  Estimate  of  Value;  Func' 

tion  of  the  Jury);  Powers  of  the  Jury ^American  courts  have 

gone  to  very  considerable  lengths,  in  this  respect,  in  carrying  out 

13.  Kelley  v.  Colorado,  S.  N.  0.  &  4.  Beveridge  v.  Lewis,  137  Cal. 
P.  E.  Co.,  123  La.  1088,  49  So.  717  619,  67  Pac.  1040,  70  Pac.  1083,  92 
(1909).  Am.   St.   Rep.   188,  59  L.  E.  A.  581 

14.  Martin  v.  Martin,  (Ga.  1910)  (1902);  Hoyt  v.  Chicago,  etc.,  E. 
68  S.  E.  1095.  Co.,    117    Iowa    296,    90    N.    W.    724 

See  also  §§  2560  et  seq.  (1902);    St.    Louis,    etc.,    E.    Co.    v. 

15.  City  of  Baltimore  v.  Hurlock,  Fowler,  142  Mo.  670,  44  S.  W.  771 
113  Md.  674,  78  Atl.  558   (1910).  (1897);    The    Conqueror,    166   U.    S. 

§   2172a-l.  Princeton  Town  v.  Gi-  110,    17    S.    Ct.    510,   41    L.    ed.    937 

enske,   93   Ind.   102    (1884);    Aldrich  (1896). 

V.  Grand  Eapids  Cycle  Co.,  61  Minn.  5.    Special    instructions    may   even 

531,  63  N.  W.  1115    (1895).  be  given  to  the  jury  directing  them 

2.  Johnson  v.  Chicago,  etc.,  E.  Co.,  to  disregard  the  estimates  of  skilled 
37  Minn.  519,  35  N.  W.  438    (1887).  observers   if   they  deem   them   unrea- 

3.  Johnson  v.  Freeport,  etc.,  E.  Co.,  sonable.  City  of  St.  Louis  v.  Rankin, 
111   111.  413    (1884).  95  Mo.  189,  8  S.  W.  249  (1888). 
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the  so-called  democratic  policy  of  extending  the  function  of  the 
jury  at  the  expense  of  that  of  the  court.^  They  have  been  per- 
mitted to  act  of  their  own  knowledge,  in  the  absence  of  all  evi- 
dence, as  to  the  fact  regarding  the  value  of  property  or  services  of 
a  technical  nature.  For  example,  the  fair  price  for  an  attorney's 
work  may  be  fixed  by  the  jury.^  The  same  rule  has  been  applied 
to  the  findings  of  a  jury  as  to  the  value  of  other  services  requiring 
special  skill  and  experience,  e.  g.,  those  rendered  in  the  compila- 
tion of  municipal  charters  and  ordinances.^ 

§  2174.  (Probative  Force  of  the  Estimate  of  Value;  Func- 
tion of  the  Jury;  Powers  of  the  Jury);  Limitations.  —  The 
reasoning  of  the  jury,  being  based  upon  common  knowledge,  can- 
not with  safety  to  the  cause  of  justice  be  left  unfettered  in  dealing 
with  estimates  of  value  where  the  inference  must  be  founded  upon 
special  skill.  Thus,  a  state  of  the  case  may  arise  in  which  they 
will  not  be  permitted  to  consider,  the  question  of  value  at  all. 
This  will  happen  where  the  determination  of  monetary  worth  can 
only  be  properly  reached  through  the  estimates  of  those  possessed 
of  special  skill  or  experience  and  no  such  persons  have  appeared 
to  testify.^  A  slight  addition  to  the  customary  situation  may 
bring  into  manifestation  the  operation  of  a  somewhat  different 
procedural  principle,  the  right  of  a  party  to  the  use  of  reason.^ 
In  much  the  same  way,  should  the  estimate  be  one  demanding  a 
high  degree  of  special  knowledge  and  technical  skill  and  such 
evidence  be  properly  placed  before  the  jury  "the  latter  will  not  be 
permitted  to  disregard  this  testimony  for  the  purpose  of  following 
their  own  ignorance  on  the  subject.  Such  a  course  would  be  un- 
reasonable and  may  be  promptly  set  aside  by  a  presiding  judge  or 
reversed  in  an  appellate  court.  Thus,  where  the  only  evidence  as 
to  the  value  of  a  physician's  services  of  a  technical  nature  has  been 

§  2173-1.  §§  300  et  seq.  Texas.  —  International  etc.,  R.  Co. 

2.  Kansas.  —  Bentley  v.  Brown,  37  v.   Clark,  81   Tex.  48,   16   S.  W.   631 

Kan.  14,  14  Pac.  434   (1887).  (1891). 

Kentucky.  —  Jordan  v.  Swift  etc..  United    States.    —    Head    v.    Har- 

Works,  13  Ky.  Law  Rep.  970  (1892).  grave,   105  U.  S.   45,  26  L.  ed.   1028 

Louisiana.  —  Brewer  v.   Cook,   11  (1881). 

La.  Ann.  637    (1856).  3.   Stevens  v.  City  of  Minneapolis, 

Missouri.  —  Kingsbury  v.  Joseph,  42  Minn.  136,  43  N.  W.  842   (1889). 

94  Mo.  App.  298,  68  S.  W.  93   (1902).  §  2174r-l.  Ewing  v.  Goode,  78  Fed. 

New  York.  —  Bramble  v.  Hunt,  38  442    (1897). 

Hun  204,  22  N.  Y.  Suppl.  842  (1893).  2.  §§  385  et  seq. 
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furnished  by  a  medical  witness  it  would  be  error  to  instruct  the 
jury  that  they  may  disregard  such  evidence  and  follow  their  own 
judgment.' 

§  2175.  (Probative  Force  of  the  Estimate  of  Value);  Infirm- 
ative  Effect  of  erroneous  Basis.  —  The  opponent  may  materially 
advance  his  interest  by  showing  that  the  expert  is  mistaken  as  to 
his  facts.  The  force  of  the  contention  that,  as  a  stream  can  rise 
no  higher  than  its  source,  the  value  of  an  expert's  judgment  is 
destroyed  as  soon  as  its  basis  is  shown  to  be  inaccurate,  is  self- 
evident.  Thus,  should  it  appear  that  the  experts  testifying  for 
the  owner  of  certain  premises  base  their  estimates  as  to  his  dam- 
age upon  the  assumed  fact  that  there  was  a  large  deposit  of  clay 
on  the  land  suitable  for  making  bricks,  it  is  entirely  open  to  the 
opponent  to  show,  if  he  can,  that  there  is  no  such  clay  or  that  it 
is  so  common  in  the  neighborhood  as  to  deprive  the  land  of  all 
exceptional  value.^  For  such  a  purpose,  any  question  may  be 
admitted  on  cross-examination  which  tends  to  disprove  the  basis 
of  fact  upon  which  the  witness  is  proceeding  in  giving  his  esti- 
mate.^ So  far  as  the  witness  appears  to  have  been  aware  of  the 
infirmative  considerations '  or  to  have  intentionally  avoided  ac- 
quiring knowledge  as  to  them,  such  a  line  of  inquiry  tends  also 
to  discredit  his  personal  sincerity  and  good  faith  in  testifying  as 
he  has  done.* 

Irrelevant  facts.  —  So  far  as  the  inference  or  conclusion  of  an 
observer  or  the  judgment  of  an  expert  ^  is  based  upon  irrelevant 
facts,  it  should  be  rejected.     Where  any  part  of  the  basis  of  the 

3.  Wood  V.  Barker,  49  Mich.  295,  3.  Failure  to  sell.  —  A  witness  who 
22  Am.  Law  Reg.  (N.  S.)  323  (1882).  has  said  that  certain  lots  are  in  de- 
See  also  Turnbull  v.  Richardson,  69  mand  may  be  asked  why  one  of  them 
Mich.  400,  37  N.  W.  499    (1888).  which   he  has  had  in  his   hands  for 

See  also  §  2560.  sale  for  a  considerable  time  has  not 

§   2175-1.   In  re  Rochester,  20  N.  been    sold.      Pie^rce    r.    Boston,    164 

y.  Suppl.  506    (1892).  Mass.  92,  41  N.  E.  227   (1895). 

2.  Little  Rock  Junction  R.  Co.  v.  4.    Oilman    v.    Gard,    29   Ind.    291 

Woodruff,  49  Ark.  381,  5  S.  W.  792,  (1868). 

4    Am.    St.    Rep.    51     (1887);     San  One  testifying  as   to   the  value  of 

Juan  County  v.  Tulley,  17  Colo.  App.  work   done   may   be   asked   for   what 

113,    67    Pac.    346     (1902);    Cinein-  sum  he  would  do  it.    Oilman  r.  Gard, 

nati,  etc.,  R.  Co.  v.  Mims,  71  Oa.  240  29  Ind.  291    (1868). 

(1883)  ;   Pierce  f.  Boston,  164  Mass.  5.  Huntington  r.  Attrill,  118  N.  Y. 

92,  41  N.  E.  227    (1895).  365,  23  N.  E.  544  (1890). 
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reasoning  of  the  witness  consists  of  such  facts,  the  latter  cannot 
be  detailed  to  the  jury  as  evidence  in  the  case.^  Only  to  the  prop- 
erty in  question  can  the  inference  or  judgment  of  the  witness  be 
fairly  regarded  as  relevant.  His  opinion  as  to  the  value  of  similar 
land  is  not  deemed  to  be  competent.'' 

§  2175a.  Constituents  for  the  Expert's  Judgment.  —  As  an  ad- 
ministrative matter,  proof  of  value  makes  the  same  demand  for 
relaxation  in  the  strict  requirements  of  probative  relevancy  which 
arises  in  case  of  any  fact  not  capable  of  physical  verification.^ 
These  separate  items  tending  to  throw  light  upon  the  intrinsic 
value  constitute,  in  most  instances,  the  basis  of  the  expert's  esti- 
mate and,  as  such,  invite  attention  in  this  connection. 

As  is  elsewhere  said,^  the  effect  of  proving  separate  elements  of 
value  is  often  deliberative,  rather  than  either  constituent  or  even 
probative.  In  other  words,  the  fair  value  of  property  is  by  no 
means  necessarily  to  be  fixed  as  the  sum  total  of  these  separate 
value-carrying  elements  but  rather  as  being  the  sum  which,  in 
view  of  all  the  other  circumstances  of  the  case,  they  assist  to 
indicate. 

§  2175b.  (Constituents  for  the  Expert's  Judgment);  Auction 

Sales.  —  A  most  helpful  fact  in  connection  with  the  estimate  as 
to  value  is,  where  there  has  been  no  imposition  or  mistake,^  the 
price  realized  at  a  public  auction  well  attended  by  purchasers 
who  know  the  property  and  are  able  to  pay  what  it  is  fairly  worth.^ 
The  property  sold  under  such  circumstances  may  fairly  be  as- 

6.  Hunt  V.  Boaton,  152  Mass.  168,  when  accompanied  by  other  circum- 
25  N.  E.  82   (1890).  stances  calculated  to  defeat  the  full 

7.  Beale  v.  Boston,  166  Mass.  53,  and  fair  competition  by  bidders,  the 
43  N.  E.  1029  (1896);  Quincy  v.  prices  realized  may  constitute  no 
Boston,  148  Mass.  389,  19  N.  E.  519  adequate   criterion   of   value   and  be, 

(1889)i;    Thtompson    v.    Boston,    148  therefore,   rejected   as   irrelevant   for 

Mass.  387,  19  N.  E.  406   (1889).  that    purpose.      Rickards    v.    Btemis, 

§  2175a  1.  §§  1741  et  seq.  (Tex.  Civ.  App.  1903)    78  S.  W.  239 

2.  §  2118.  (execution    sale).      Still,    the    price 

§    2175b-l.    Tho'-nton    r.    Campton,  realized  at  a   sheriff's  sale  of  goods 

18  N.   H.  20    (1845);   Huntington  v.  has     been    received,    though    by    no 

Attrill,  118  N.  Y.  365,  23  N.  E.  544  means  conclusive  between  the  parties, 

(1890);   Mayberry  i'.  Lillv  Mill  Co.,  as  some  evidence   of  the   age,   condi- 

(Tenn.   1905)    85   R.  W.  401    (corn).  tion,  etc.,  of  the  articles  sold.    Corey 

2.   Involuntary  sales.  —  Where  the  v.  Penney,   (Ala.  1910)   51  So.  624. 
sale  has  been  a  forced  one,  especially 
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sumed  to  be  worth  what  it  has  brought.^  A  wrongdoer,  e.  g.,  a 
sheriff  selling  without  legal  warrant  for  so  doing,*  cannot  rely 
upon  the  results  of  an  auction  sale  of  it  as  constituting  the  measure 
of  his  liability. 

Any  change  in  the  physical  condition^  or  other  value-bearing 
constituent  of  the  property  which  has  occurred  since  the  test 
furnished  by  the  auction  sale  should  be  stated  to  the  court  and 
jury.« 

Market  value.  —  Prices  realized  at  a  fairly  conducted  auction 
sale  may  be  a  sufficient  proof  of  market  value ''  where  the  simi- 
larity in  the  condition  of  the  two  articles  is  such  that  the  price 
of  the  one  is  probative  as  to  the  market  value  of  the  other.^  In 
short,  evidence  of  sales  at  auction  will  be  received  when  these 
took  place  in  any  relevant  market.^  What  markets  are  deemed 
relevant  has  already  been  considered.^"  Speaking  generally,  proof 
should  be  made  at  the  point  rendered  important  by  the  issues 
raised  by  the  pleadings.^'  In  case  the  land  or  chattel  possesses  no 
market  value  in  the  place  involved  in  the  inquiry,  proof  as  to  it 


3.  Thornton  v.  Campton,  18  N.  H. 
20   (1845). 

Bid  without  sale.  — "  If,  in  any 
case  what  was  bid  for  land  when  it 
was  offered  for  sale  [but  not  sold] 
can  be  received  as  evidence  of  its 
value,  it  can  only  be  when  the  cir- 
cumstances and  conditions  attending 
the  transaction  are  explained  so  that 
the  court  may  have  the  means  of 
estimating  the  weight  of  the  testi- 
mony." Chaney  v.  Coleman,  77  Tex. 
100,  104,  13  S.  W.  850  (1890)  per 
Henry,  J. 

4.  Sweigert  v.  Finley,  144  Pa.  St. 
266,  22  Atl.  702    (1891). 

5.  §   1882. 

6.  Brady  v.  Finn,  162  Mass.  260, 
38  N.  E.  506   (1894). 

No  conclusive  effect  is  attached  to 
the  results  of  such  a  sale,  however 
fairly  conducted.  George  r.  Lane,  80 
Kan.  94,  99,  102  Pao.  55  (1909). 
See  also  Toledo,  St.  L.  &  W.  R.  Co. 
r.  Wilson,   134  111.  App.  462    (1907). 

7.  Bigelow  !'.  Legg,  102  N.  Y.  652, 
6  N.  E.  107  (1886).  See  also  St. 
Louis,   I.  M.  &   S.  Ry.   Co.   v.  J.  H. 


White  &  Co.,    (Tex.  Civ.  App.   1903) 
76  S.  W.  947. 

Market  value  defined.  —  Market 
value  is  a  price  established  by  public 
sales  of  the  same  or  similar  property 
in  the  way  of  ordinary  business.  Rau 
V.  Seidenberg,  53  Misc.  Rep.  386,  104 
N.  Y.  Suppl.  798   (1907). 

8.  Direct  and  circumstantial  evi- 
dence. —  The  value  or  market  price 
of  an  article  may  be  shown  by  direct 
or  circumstantial  evidence  or  both. 
Atlantic  Coast  Line  R.  Co.  v.  Harris, 
1  Ga.  App.  667,  57  S.  E.  1030  (1907). 

9.  St.  Louis  &  S.  F.  R.  Co.  v.  Cash 
Grain  Co.,   (Ala.  1909)   50  So.  81. 

Market  value  is  a  fact,  which  can 
be  forecasted  only  with  rough  ap- 
proximation. It  follows  that  a  quali- 
fied witness  may  properly  be  asked 
what  it  would  have  been,  had  certain 
things  happened,  not  what  it  ought 
to  have  been.  St.  Louis  Southwest- 
ern Ry.  Co.  of  Texas  v.  Dolan,  (Tex. 
Civ.  App.  1904)   84  S.  W.  393. 

10.  §  2099g. 

11.  Bowie  V.  Western  Union  Tele- 
graph Co.,  78  S.  C.  424,  59  S.  E.  65 
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must  be  made  as  the  fact  existed  in  the  nearest  market.''^  This 
rule  is,  however,  subject  to  the  important  qualification  that  where 
the  nearest  market  is  other  than  the  controlling  one,  proof  should 
be  made  of  the  market  price  at  the  place  which  controls  or  fixes 
the  rate  for  all  distribution  points  in  the  territory  where  the  locus 
lies.*^  Further  indulgence  is  accorded  by  judicial  administration, 
under  appropriate  circumstances,  to  the  extent  of  saying  that  a 
proponent  may  establish  the  fact  of  value  in  any  market  from 
which  a  logical  inference  may  rationally  arise  as  to  the  fair  price 
of  the  commodity  at  the  point  involved  in  the  issue.  Transporta- 
tion and  other  charges  may  then  be  made  a  proper  subject  for 
computation.^*  In  any  event,  the  witness  must  be  shown  to  be 
personally  acquainted  with  the  fact  which  he  states.^^  A  witness 
who  does  not  claim  knowledge  as  to  market  value  may  be  re- 
jected.'^ 


(1907)  ;  Texas  &  P.  E,y.  Co.  v.  Ste 
phens,  (Tex.  Civ.  App.  1905)  86  S 
W.  933  (point  of  destination)  ;  Gar! 
ington  V.  Ft.  Worth  &  D.  C.  Ry.  Co.; 
(Tex.  Civ.  App.  1904)   78  S.  W.  368 

12.  Cope  V.  C.  E.  Thurston  Co. 
(Mo.  App.  1910)    127  S.  W.  397. 

13.  Kibler  v.  Caplis,  (Mich.  1905) 
103  N.  W.  531,  12  Detroit  Leg.  N. 
57  (hides)  ;  National  Warehouse  & 
Storage  Co.  v.  Toomey,  (Mo.  App. 
1910)  129  S.  W.  423;  Weidner  v. 
Olivit,  96  N.  y.  Suppl.  37,  108  App. 
Div.  122    (1905). 

14.  Pullman  Co.  v.  Vanderhoeven, 
(Tex.  Civ.  App.  1908)  107  S.  W.  147 
(diamond). 

A  recapitulation.  —  Where,  on  an 
inquiry  as  to  the  marlcet  value  of  an 
article  at  a  specific  time  and  place, 
it  appears  that  no  market  exists 
there,  the  value  in  other  communities 
may  be  shown,  if  the  latter  are  suf- 
ficiently near  to  prove,  in  connection 
with  the  cost  of  transportation,  etc., 
what  is  the  price  at  the  place  in 
question.  The  market  must,  how- 
ever, be  one  legally  open  to  the 
parties.  The  determination  of  what 
places  are  near  enough  to  be  proba- 
tive is  addressed  to  the  court's  sound 


discretion,  i.  e.,  is  an  administrative 
matter.  The  deciding  consideration 
is  as  to  what  evidence  is  practically 
available  to  the  litigants.  Market 
value  in  the  controlling  market  may 
always  be  shown,  whatever  its  dis- 
tance, the  adverse  party  being  en- 
titled to  prove  why  the  market  price 
so  shown  is  unduly  enhanced  or  de- 
pressed. Mount  Vernon  Brewing  Co. 
V.  Teschner,   (Md.  1908)   69  Atl.  702. 

15.  Lilley  v.  Pennsylvania  R.  Co., 
219  Pa.  447,  68  Atl.  1031  (1908); 
Catlin  f.  Northern  Coal  &  Iron  Co., 
225  Pa.  262,  74  Atl.  56  (1909)  ;  Free- 
man V.  Taylor,  (Tex.  Civ.  App.  1910) 
130  S.  W.  733  (Shetland  pony); 
Chicago,  R.  I.  &  G.  Ry.  Co.  v.  Jones, 
(Tex.  Civ.  App.  1909)  118  S.  W.  759; 
Houston  &  T.  C.  R.  Co.  v.  Tisdale, 
(Tex.  Civ.  App.  1908)  109  S.  W.  413 
(cows)  ;  Fort  Worth  &  R.  G.  Ry.  Co. 
V.  Hickox,  (Tex.  Civ.  App.  1907)  103 
S.  W.  202    (horses). 

One  claiming  to  know  the  market 
value  of  a  commodity  at  both  A  and 
B  may  state  the  value  as  to  either 
place  without  proving  that  he  knows 
it  as  to  the  other.  Corey  !'.  Penney, 
(Ala.  1910)    51  So.  624. 

16.  Eastern   Texas   R.    Co.   v.   Ed- 
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Personal  property.  —  The  results  of  such  an  auction  sale  are 
competent  when  the  property  in  question  is  personal.^''  It  must 
in  all  cases  be  made  to  appear  that  the  sale  has  been  conducted 
under  such  conditions  as  to  attract  a  reasonable  number  of  hona 
fide  bidders.^^  Should  a  collateral  sale  of  this  nature  have  oc- 
curred at  a  time  not  too  remote  to  be  relevant,  whether  it  were 
held  prior  or  subsequent  ^^  to  the  period  covered  by  the  res  gestce 
is  not  regarded  as  material. 

Real  estate.  —  In  case  of  an  auction  sale,  the  results  admissible 
in  evidence  may  relate  to  prices  realized  upon  the  sale  of  land  ^** 
or  of  some  interest  in  it.^^ 

Probative  force.  —  It  need  scarcely  be  said  that  the  results  of 
an  auction  sale  are  not  conclusive  upon  the  parties  as  to  the  value 
of  the  property,  even  should  the  sale  have  been  conducted  by  a 
public  oiEcer  acting  under  authority  of  law,^^  e.  g.,  a  sheriff  selling 
under  an  execution.^* 

§  2175c.  (Constituents  for  the  Expert's  Judgment);  Cost. — 

Where  the  intrinsic  value  of  an  article  of  property  which  has  no 
market  price  is  to  be  established  by  evidence,  the  court  will  permit 
a  qiialified  witness  to  state  and  the  expert  to  consider,  as  part  of 
the  basis  of  his  judgment,  what  the  article  has  cost  to  buy,'  the 

dings,    (Tex.  Civ.  App.  1908)    111  S.  20.  Brady  v.  Finn,  162  Mass.  260, 

W.  777.  38   N.   E.    506    (1894);    Thornton   v. 

17.  George  v.  Lane,  80  Kan.  94,  99,  Campion,  18  N.  H.  20  (1845)  ;  Hunt- 
102  Pac.  55  (1909)  (half  interest  in  ington  v.  Attrill,  118  N.  Y.  365,  23 
stoclc  of  goods).  N.  E.  544    (1890);   Knickerhocker  L. 

18.  Sanford  v.  Peek,  63  Conn.  486,  Ins.  Co.  v.  Nelson,  78  N.  Y.  137,  7 
27  Atl.  1057  (1893);  Brigham  v.  Abb.  N.  Cas.  (N.  Y.)  170  (1879). 
Evans,  113  Mass.  538  (1873)  ;  Kent  See  also  Clowes  v.  Dickenson,  9  Cow. 
V.   Whitney,  9  Allen    (Mass.)    62,   85  (N.  Y.)   403    (1827). 

Am.    Dec.    739    (1864);    Jennings    v.  21.  March  v.  Portsmouth,  etc.,  R. 

Prentice,   39   Mich.   421    (1878);    Ja-  Co.,    19    K    H.    372     (1849)     (undi- 

cob   V.   Watkins,   3   N.   Y.  App.   Div.  vided). 

422,    38    N.   Y.    Suppl.    763    (1896);  22.  Gray  «.  Walton,  107  N.  Y.  254, 

Guiterman  v.  Liverpool,  etc.,  Steam-  14    N.    E.    191     (1887);    Renauld   v. 

ship  Co.,  83  N.  Y.  358  (1881)  ;  Dixon  Peck,  2  Hilt.  (N.  Y.)   137   (1858). 

v.  Buck,  42  Barb.  (N.  Y.)  70  (1864);  23.    Roberts    r.    Dunn,    71    111.    46 

Campbell    v.    Woodworth,    20    N.    Y.  ( 1873)  ;  Heinmuller  r.  Abbott,  34  N. 

499     (1859);     Sheldon     r.    Wood,    2  Y.    Super.    Ct.    228    (1872);    Gill   v. 

Bosw.   (N.  Y.)   267   (1857).     !^ee  aUo  McNamee,  42  N.  Y.  44   (1870). 

McCracken     v.     West,     17     Ohio     16  5  2175C-1.  Galveston,  H.  &  8.  A. 

(1848).  Ry.    Co.    r.    Levy,     (Tex.    Civ.    App. 

19.  Smith  V.  Mitchell,  12  Mich.  180  1907)    100  S.  W.  195. 

(1863).  The  original  cost  of  the  property, 
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sum  whicli  it  would  require  to  produce  it  *  or,  in  the  event  of  its 
destruction,  what  would  be  a  fair  charge  to  create  a  similar  article. 
In  other  words,  the  party,  under  varying  circumstances,  may  prop- 
erly show  (1)  the  cost  of  purchase,  (2)  the  cost  of  production, 
(3)  the  expense  of  creating  a  similar  article. 

(1)  Cost  of  purchase. — Where  the  circumstances  attending 
the  sale  of  a  chattel  are  such  as  to  bring  out  its  fair  worth,  the 
expert  or  jury  in  estimating  the  value  of  an  article  may  well  take 
into  account  what  it  originally  cost  to  purchase  it.  The  fact  may, 
therefore,  be  stated  by  the  owner  or  other  competent  witness.^ 
Original  cost,  proved  in  this  way,  may,  with  appropriate  allow- 
ance for  deterioration  by  time  or  use,  be  employed  as  part  of  the 
expert's  judgment  as  to  value.* 

(2)  Cost  of  prodiuction.  —  Crops  furnish  an  illustration  of  the 
use  which  may  be  made  of  the  various  elements  of  the  cost  of  pro- 
duction as  bearing  on  the  estimate  of  value.     Thus,  the  price  of 


the  manner  in  which  it  had  been 
used,  its  general  condition,  quality 
and  percentage  of  depreciation  since 
its  purchase  or  erection,  from  use, 
injury,  decay,  or  some  other  cause, 
are  all  elements  of  proof  to  be  sub- 
mitted to  the  jury  to  aid  them  in 
ascertaining  its  actual  value.  Lau- 
baugh  V.  Pennsylvania  R.  Co.,  28  Pa. 
Super.  Ct.  247   (1905). 

Necessity.  —  Should  the  proponent 
be  unable,  for  any  reason  which  the 
court  regards  as  adequate,  to  exhibit 
more  satisfactory  evidence  on  the 
question  of  value,  the  cost  price,  so 
far  as  relevant  at  all,  may  be  shown. 
This  occurs,  in  case  of  goods,  where 
they  have  been  disposed  of  by  inad- 
vertence and  can  no  longer  be  pro- 
duced in  specie.  Goodman  v.  Bau- 
mann,  43  Misc.  Rep.  83,  86  N.  Y. 
Suppl.  287    (1904). 

2.  Utz  V.  Orient  Ins.  Co.,  139  Mo. 
App.  552,  123  S.  W.  538   (1909). 

Where  cost  is  relied  on  to  show 
value,  depreciation  by  use  and  nat- 
ural causes  may  be  proved.  Utz  v. 
Orient  Ins.  Co.,  139  Mo.  App.  552, 
123  S.  W.  538   (1909). 

Lack   of   any  intrinsic   worth   may 
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be  established  in  the  same  way.  Har- 
ris V.  Quincy,  0.  &  K.  C.  Ry.  Co., 
115  Mo.  App.  527,  91  S.  W.  1010 
(1906)  ;  D.  J.  O'Brien  Co.  v.  Omaha 
Water  Co.,  (Neb.  1908)  118  N.  W. 
1110. 

3.  Florida.  —  Jacksonville,  etc.,  R. 
Co.  V.  Jones,  34  Fla.  286,  15  So.  924 
(1894). 

Wew  HmnpsMre.  —  Whipiple  v. 
Walpole,  10  N.  H.  130   (1839). 

New  York.  —  Todd  v.  Gamble,  67 
Hun  (N.  Y.)  38,  21  N.  Y.  Suppl.  739 
(1893). 

Tennessee.  —  Memphis  v.  Kim- 
brough,  12  Heisk.  (Tenn.)  133 
(1873). 

Temas.  —  Wells,  etc.,  Ejfpress  Co. 
V.  Williams,  (Civ.  App.  1902)  71  S. 
W.  314. 

4.  Second-hand  articles.  —  The 
value  of  second-hand  articles  may  be 
established  in  the  same  way  as  that 
of  any  other  personal  property  not 
fungible,  i.  e.,  having  no  market 
value.  Hawver  v.  Bell,  141  N.  Y. 
140,  36  N.  E.  6  (1894)  ;  Bird  v.  Ever- 
ard,  4  Misc.  (N.  Y.)  104,  23  N.  Y. 
Suppl.   1008    (1893). 
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the  seed,  the  labor  of  sowing,  cultivating  and  the  like  may  be 
detailed  in  the  evidence  and  made  part  of  the  basis  of  the  judg- 
ments of  the  expert  or  jury.^  In  like  manner,  and  for  the  same 
purposes,  a  witness  may  estimate,  as  well  as  he  can,  the  cost  of 
bringing  a  growing  crop  to  a  given  stage  of  maturity.®  Where 
the  amount  of  skill  and  labor  expended  upon  an  article  of  per- 
sonal property  constitutes  a  large  element  in  its  value,  the  cost  of 
production  may  be  an  extremely  material  fact  for  the  consideration 
of  an  expert  in  the  formation  of  his  opinion.  Thus,  where  the 
action  involves  the  fair  price  of  a  piece  of  handsome  woodearving 
by  hand  after  an  original  design,  a  woodcarver  may  properly  state 
his  estimate  as  to  value  of  the  time  and  materials  necessary  to 
produce  it.''  It  will  be  required,  in  any  case,  that  it  should  be 
shown  to  the  court  that  there  is  some  fixed  relation  between  the 
value  of  the  chattel  and  the  cost  of  production.  Otherwise,  the 
evidence  may  be  rejected  as  irrelevant  or  misleading.  For  ex- 
ample, a  dealer  in  new  furniture  cannot  estimate  the  value  of 
second-hand  by  stating  the  cost  of  the  new,  in  the  absence  of  some 
fixed  relation  in  price  between  articles  of  the  different  classes  of 
property  respectively.® 


5.  Galveston,  etc.,  R.  Co.  v.  Parr, 
8  Tex.  Civ.  App.  280,  28  S.  W.  264 
(1894). 

6.  Chicago  v.  Dlokman,  105  111. 
App.  209   (1902). 

7.  Ruppel  V.  Adrian  Furniture 
Mfg.  Co.,  96  Mich.  455,  55  N.  W. 
995    (1890). 

8.  International,  etc.,  R.  Go.  ■;;. 
Nicholson,  81  Tex.  550    (1884). 

Buildings.  —  Where  the  inquiry  is 
as  to  the  value  of  buildings,  a  cir- 
cumstance of  importance  is  the  cost 
of  constructing  them.  In  connection 
-with  evidence  of  the  deterioration 
caused  by  time  or  use,  such  a  fact 
has  a  strong  tendency  to  guide  the 
mind  to  the  present  worth  of  the 
property.  Any  competent  witness 
will  be  allowed,  therefore,  to  state 
the  cost  of  erecting  ii  building. 

loira.  —  Faust  r.  Hosford,  119 
Iowa  97,  93  N.  W.  58  (1903)  ;  Scott 
r.  Security  F.  Ins.  Co.,  98  Iowa  67, 


66  N.  W.  1054  (1896);  Richmond  v. 
Dubuque,  etc.,  Co.,  40  Iowa  264 
(1875). 

Missouri.  —  Markowitz  v.  Kansas 
City,  125  Mo.  485,  28  S.  W.  642,  46 
Am.  St.  Rep.  498   (1894). 

New  York.  —  Sheldon  v.  Wood,  2 
Bosw.  267   (1857). 

Pennsylvania.  —  Campe  v.  Harne, 
158  Pa.  St.  508,  27  Atl.  1106  (1893)  ; 
Minnequa  Springs  Imp.  Co.  v.  Coon, 
10  Wkly.  Notes  Gas.  502   (1881). 

United  States.  —  Patterson  v. 
Kingsland,  18  Fed.  Gas.  No.  10,827, 
8  Blatchf.  278   (1871). 

See  also  Governor  v.  Justices  Tal- 
bot County  Inferior  Ct.,  20  Ga.  359 
(1856). 

Other  public  or  private  improve- 
ments on  land  stand  in  the  same 
position.  Nelson  County  v.  Bards- 
town  &  L.  Turnpike  Road  Co.,  (Ky. 
1907)  30  Ky.  Law  Rep.  1254,  100 
S.  W.   1181    (turnpike). 
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(3)  Expense  of  creating  a  similar  article.  —  Should  property 
be  destroyed,  in  whole  or  in  part,  by  an  injurious  act,  a  fair  esti- 
mate of  damages,  by  way  of  impairment  in  value,  can  scarcely 
fail  to  take  into  account  the  cost  of  producing  a  similar  article 
where  the  destruction  has  been  total  and  the  expense  of  repairs 
where  the  loss  is  partial.  Thus,  in  case  of  a  house  ®  a  carpenter 
may,  by  the  aid  of  the  plans  and  specifications  on  which  the 
original  was  built,  state  his  conclusion  as  to  what  it  would  cost 
to  rebuild  it." 

Irrelevancy  of  cost.  —  When  the  separate  elements  of  cost  are 
in  no  way  material  to  an  inquiry,  evidence  of  them  will  be  re- 
jected. Thus,  a  party  who  has  purchased  from  a  dealer  in  coffins, 
one  finished  and  ready  for  use,  cannot,  when  sued  for  the  price  of 
the  coffin,  show  what  was  the  cost  to  the  manufacturer  of  the  cedar 
wood  in  the  casket  or  of  the  casket  handles  and  linings  to  the 
makers  of  such  articles  or  to  the  dealers  in  them  in  the  place  where 
the  casket  was  furnished.  The  sole  issue  is  as  to  the  market  value 
of  the  casket. ■'■' 

Market  value.  —  Where  articles  have  an  established  and  regular 
market  price  shown  by  current  sales,  testimony  as  to  the  cost  of 
making  them  is  irrelevant,  unless  it  be  claimed  that  the  market 
has  been  inflated  by  unfair  methods.^^  On  the  other  hand,  in  case 
of  a  new  commodity,  the  market  value  of  which  is  not  yet  estab- 
lished ^^  or  of  one  that  for  any  reason  has  not  acquired  a  definite 

9.  Cost  of  similar  buildings.  —  Mass.  345  (1880).  See  also  Simmons 
Where  evidence  as  to  the  actual  cost      v.  Carrier,  68  Mo.  416   (1878). 

of  the  particular  building  is  obtain-  The  carpenter  should  have  the  plan 

able,    proof   as    to    what    it    will    be  for    examination    and    not    gain    his 

necessary    to    spend    to    construct    a  knowledge    by    a    mere     description. 

siimlar    one    may    well    be    rejected.  Brooks  v.  Hazen,  3  G.  Greene  (Iowa) 

Gouge    V.    Roberts,    53    N.    Y.    619  553   (1852). 

(1873).     It  has  been  held,  however,  11.    Wagoner    Undertaking    Co.    v. 

that  where   the   cost  of  the  original  Jones,  134  Mo.  App.   101,   114  S.  W. 

house  cannot  be  directly  proved,  evi-  1049  (1908). 

dence    is    admissible    to    show    what  12.    Wagoner    Undertaking    Co.    v. 

would  be  the  expense  of  creating  one  Jones,  134  Mo.  App.  101,  114  S.  W. 

like    it   in    all   essential   particulars.  1049   (1908). 

Connor  v.  Missouri  Pae.  Ry.  Co.,  181  13.   In   ascertaining  market  value, 

Mo.  397,  81  S.  W.  145  (1904)    (mill).  the  cost  of  manufacturing  a  new  arti- 

10.  Brooks  V.  Hazen,  3  G.  Greene  cle  and  transporting  it  to  market 
(Iowa)  553  (1852);  Pierce  v.  Bos-  may  properly  be  inquired  into.  Far- 
ton  City,  164  Mass.  92,  41  N.  E.  227  son  v.  Gilbert,  114  111.  App.  17 
(1895);  Hills  v.  Home  Ins.  Co.,  129  (1904). 
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rating,^*  the  cost  of  production  may,  at  times,  be  of  importance 
in  ascertaining  the  fair  price. 

Repairs.  —  In  much  the  same  way,  should  the  diminution  in 
the  value  of  property  from  the  effect  of  an  injury  be  a  subject  of 
inquiry,  the  cost  of  making  repairs  for  the  restoration  of  its 
original  condition  may  be  an  important  consideration  in  determin- 
ing the  amount  of  the  damage  done.^^ 

Services.  —  Where  parties  to  an  action  testify  to  an  express 
contract,  but  differ  as  to  its  terms,  evidence  of  the  actual  cost  is 
admissible  as  affording  some  reasonable  ground  for  believing  that 
the  contract  price  was  that  nearest  the  cost.-'^ 


§  2175d.  (Constituents  for  the  Expert's  Judgment);  Ele- 
ments of  Value.  —  Speaking  generally,  a  qualified  witness  may 
state  for  the  consideration  of  the  expert  and  the  jury  any  element 
of  value  which  the  property  in  question  is  seen  by  him  to  possess,^ 
provided  his  statement  be  a  reasoned  or  intuitive  inference  from 
facts  and  not  merely  speculative.^ 


14.  Proof  of  the  cost  of  an  article 
is  legitimate  evidence  to  be  consid- 
ered in  determining  its  market  value. 
Atlanta  Baggage  &  Cab.  Co.  v.  Mizo, 
4  Ga.  App.  407,  61  S.  E.  844   (1908). 

15.  McGowan  r.  American  Pressed 
Tan-Bark  Co.,  121  U.  S.  575,  7  Sup. 
Ct.  1315,  30  L.  ed.  1027  (1887)  (ma- 
chinery ) . 

16.  Lewis,  Cooper  &  Hancock  v. 
Utah  Const.  Co.,  (Idaho,  1904)  77 
Pac.  336. 

I  2175d-l.  Massachusetts. — Provi- 
dence, etc.,  R.  Co.  c.  Worcester,  155 
Mass.  35,  29  N.  E.  56  (1891); 
Chandler  r.  Jamaica  Pond  Aqueduct 
Corp.,  125  Mass.  544  (1878);  Whit- 
man v.  Boston,  etc.,  E.  Co.,  3  Allen 
133  (1861);  Brown  r.  Providence, 
etc.,   R.  Co.,   5  Gray  35    (1855). 

Minnesota.  —  Sherman  r.  St.  Paul, 
etc.,  R.  Co.,  30  Minn.  227,  15  N.  W. 
239  (1883);  Rippe  r.  Chicago,  etc., 
R.  Co.,  23  Minn.  18  (1876)  ;  Burger 
r.  R.  Co.,  22  Minn.  343   (1876). 

Missouri.  —  Webster  r.  Kansas 
City,  etc.,  E.  Co.,  116  Mo.  114,  22 
S.  W.  474   (1893). 


OJiio.  —  Schaible  v.  Lake  Shore, 
etc.,  R.  Co.,  10  Ohio  Cir.  Ct.  334,  6 
Ohio  Cir.  Dec.  505    (1895). 

Pennsylvania.  —  Reading,  etc.,  R. 
Co.  V.  Balthaser,  119  Pa.  St.  472,  13 
Atl.  294  (1888);  Pittsburg,  etc.,  R. 
Co.  V.  Patterson,  32  Pittsb.  Leg.  J. 
257    (1885). 

The  "  market  value "  of  property 
is  the  price  which  it  will  bring  when 
it  is  offered  for  sale  by  one  who  de- 
sires, but  is  not  obliged,  to  sell  it, 
and  is  bought  by  one  who  is  under 
no  necessity  of  having  it.  In  esti- 
mating its  value  all  the  capabilities 
of  the  property,  and  all  uses  to  which 
it  may  be  applied,  are  to  be  consid- 
ered. Seaboard  Air  Line  Ry.  r. 
Chamblin,  108  Va.  42,  60  S.  E.  727 
(1908), 

2,  Gardner  v.  Brookline,  127  Mass. 
358  (1879);  Fairbanks  r.  Fitchburg, 
110  'Mass.  224  (1872)  ;  Russell  r.  St. 
Paul,  etc.,  R.  Co.,  33  Minn.  210,  22 
X.  W.  379  (1885)  ;  Schaible  r.  Lake 
Shore,  etc.,  R,  Co,,  10  Ohio  Cir.  Ct. 
334,  6  Ohio  Cir.  Dec.  505  (1895). 
See  also  Illinois,  etc.,  R.  Co.  v.  Hum- 
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Personal  property.  —  Tlie  separate  elements  of  value  may  te 
detailed  in  this  way  in  connection  with  personal  property.' 
Salient  among  the  attributes  which  assist  to  constitute  the  value 
of  a  chattel  is  its  condition.  In  this  connection,  a  lapse  of  time, 
extended  in  proportion  to  the  nature  of  the  property  and  the  use 
to  which  it  is  subjected,  may  suffice  to  render  the  evidence  of  a 
former  appearance  irrelevant.  Thus,  the  condition  of  a  piano 
being  in  issue,  the  question  as  to  what  it  was  two  years  before  is 
immaterial.* 

Real  estate.  —  With  a  view  to  furnishing  the  expert  or  jury  a 
proper  basis  on  which  to  rest  a  judgment,  a  competent  witness 
may  enumerate  the  separate  elements  of  value  which  a  given  parcel 
of  land  seems  to  him  to  present.  Any  improvements,  such  as 
buildings  and  the  like,  made  on  the  land  may  be  detailed  and 
appraised  by  the  witness.^  Even  slight  enhancements  of  monetary 
worth,  such  as  a  street  betterment,^  may  be  shown.  In  this  way, 
the  value  of  standing  timber  may  be  proved  in  order  to  establish 


iston,  208  111.  100,  69  N.  E.  880 
(1904). 

In  estimating  the  value  of  land 
acquired  by  government,  its  future 
utility  is  a  consideration  which  ought 
to  be  taken  into  account.  The  lat- 
ter, however,  must  be.  estimated  by 
prudent  business  calculations  and  not 
be  the  result  of  mere  speculation. 
Eajindra  Nath  Banerjie  v.  The  Secre- 
tary of  State  for  India,  32  Indian 
Law  Reports  (Calcutta  Series)  343 
(1904). 

3.  Florida.  —  Sullivan  v.  Lear,  23 
Fla.  463,  2  So.  846,  11  Am.  St.  Rep. 
388    (1887). 

Illinois.  —  Ohio,  etc.,  R.  Co.  v. 
Stribling,  38  111.  App.  17    (1889). 

Iowa.  —  Nosier  v.  Chicago,  etc.,  R. 
Co.,  73  Iowa  268,  34  N.  W.  850 
(1887). 

Jlississippi.  —  Richmond,  etc.,  R. 
Co.  r.  Chandler,  13  So.  267  (1893). 

Missouri'.  —  Moffitt  v.  Hereford,  132 
Mo.  513,  34  S.  W.  252   (1896). 

yen-  Jersey.  —  Columbia  Delaware 
Brida-p  Co.  v.  Geisse,  35  N.  J.  L.  474 
(1872). 

Texas.  —  Gulf,     etc.,    R.     Co.     v. 


Maetze,  2  Tex.  App.  Civ.  Oas.  §  631 
(1885);  Galveston,  etc.,  R.  Ck).  v. 
Watson,  1  Tex.  App.  Civ.  Cas.  §  813 
(1882).  /See  oko  Wells,  etc..  Express 
Co.  V.  Williams,  (Civ.  App.  1902)  71 
S.  W.  314. 

The  breed  and  valuable  qualities 
of  a  dog  may  be  shown.  Columbus 
R.  Co.  V.  Woolfolk,  128  Ga.  631,  58 
S.  E.  152,  10  L.  R.  A.  (N.  S.)  1136 
(1907). 

The  record  of  a  hog,  injured  by  the 
negligence  of  a  carrier,  may  be  ex- 
hibited as  that  of  the  winner  at 
various  fine  stock  shows.  Council  v. 
St.  Louis  &  S.  F.  R.  Co.,  123  Mo. 
App.  432,  100  S.  W.  57   (1907). 

Evidence  of  the  pedigree  of  a  race 
horse  and  that  some  of  his  blood  re- 
lations have  a  record  for  speed  is 
competent  as  affecting  his  value. 
Baltimore  &  0.  Ey.  Co.  v.  Hubbard, 
25  Ohio  Cir.  Ct.  R.  477    (1903). 

4.  Johnson  v.  Mason,  (N.  J.  Sup. 
1903)   56  Atl.  137. 

5.  Morrell  v.  Preiskel,  (N.  J.  Sup. 
1909)   74  Atl.  994. 

6.  Johnson  v.  City  of  Tacoma,  41 
Wash.  51,  82  Pac.  1092    (1905). 
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a  fair  price  of  the  land.^  In  much  the  same  manner,  the  fair 
price  for  an  entire  farm  may  be  ascertained  by  computing  the 
separate  value  of  its  individual  parts,  where  these  are  capable  of 
individual  beneficial  use.®  The  adaptability  of  certain  premises 
for  house  lots,  though  not  recognized  by  the  owner,  may  properly 
be  proved.^  In  general,  any  value-bearing  element  of  the  land 
which  a  proposing  purchaser  might  desire  to  know  with  a  view 
to  determining  his  choice  may  be  established,^**  including  the  state- 
ment of  all  purposes  for  which  the  estate  is  available.-'-'  In  the 
same  way,  on  an  action  for  the  breach  of  a  contract  of  sale  of  real 
estate,  where  tlie  market  value  of  property  could  not  be  established, 
the  plaintiff  was  entitled  to  resort  to  other  means  of  showing  its 
true  worth  —  such  as  its  renting  price,  its  location  and  the  char- 
acter and  extent  of  improvements  going  on  around  it  —  so  far  as 
they  affected  its  value  at  the  time  the  cause  of  action  arose. ■'^ 

As  is  more  fully  noted  elsewhere,^*  the  effect  of  this  enumera- 
tion of  separate  elements  of  value  is,  as  it  were,  rather  deliberative 
than  probative  in  its  nature.  It  hints  at  the  market  value  rather 
than  establishes  it.  The  fair  cash  price  for  the  premises  is  by  no 
means  the  aggregate  of  the  separate  amounts  appraised  as  the 
worth  of  the  several  elements  of  value.  Thus,  a  witness  cannot 
estimate  what  he  thinks  land  will  produce.  He  should  state  its 
market  value.-'* 

Services.  —  In  seeking  to  establish  the  fair  value,  of  services  for 
which  no  precise  market  value  exists,  the  proponent  naturally 
proceeds  by  way  of  a  cireumstantial  detail  of  all  value-carrying 
elements  which  they  present.^^  He  may  state  the  beneficial  result 
to  the  alleged  debtor  of  the  work  which  has  been  done  for  him.^® 

7.  Kentucky    Stave     Co.    v.    Page,  12.  J.  B.  Watkins  Land  Jlortg.  Co. 
(Ky.  1910)   125  S.  W.  170.                          r.    Campbell,    (Tex.    1905)    84   S.   W. 

8.  Sveiven  v.  Thompson,  110  Minn.       424. 

484,  126  N.  W.  131    (1910).  13.  §  2118. 

9.  Savings  &  Trust  Co.  of  Indiana,  14.  White   r.  Pennsylvania  R.  Cto., 
Pa.  V.  Pennsylvania  R.  Co.,  229  Pa.  229  Pa.  480,  78  Atl.  1035   (1911). 
484,  78  Atl.   1039    (1911).  15.  Miles  r.  Brown,  11  Ky.  L.  Rep. 

10.  Savings    &    Trust    Co.    of    In-  368    (1889);   Rainsford  r.  Rainsford, 
diana,    Pa.    v.    Pennsylvania    R.    Co.,  McMuIl.  Eq.    (S.  C.)    16   (1840). 
229    Pa.   484,    78   Atl.    1039    (1911);  16.  McFadden     r.     Ferris,     6     Ind. 
Chicago,  M.  &  P.  S.  Ry.  Co.  v.  True,  App.  454.  32  N.  E.  107   (1892)  ;  State 
(Wash.  1911)    114  Pac.  515.  >\  Elliott,  82  ilo.  App.  458    (1899); 

11.  City    of    Seattle    r.    Board    of  Plattsburg  First  Nat.   Bank  r.  Post, 
Home    Missions    of   Methodist    Prot-  66  Vt.  237,  28  Atl.  989  (1894). 
estant  Church,  138  Fed.  307   (1905). 
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The  character  of  the  services  is  a  fact  of  the  highest  consequence 
in  determining  what  should  fairly  be  paid  for  them,  in  the  absence 
of  agreement  or  some  proof  of  market  value.  Thus,  the  presence 
of  danger  will  naturally  increase  the  value  of  services  to  a  point 
sufficient  to  induce  persons  of  ordinary  prudence  to  incur  the 
hazard.^''  So  if  the  work  is  of  a  disgusting  ^^  nature  the  com- 
pensation should  be  fairly  adequate  to  overcome  the  instinctive 
repugnance  thereby  created.  In  general,  where  labors  are  bene- 
ficial or  intrinsically  valuable  or  such  as  to  require  for  their  per- 
formance men  of  exceptional  skill,  the  pricC'  is  naturally  enhanced. 
A  proponent  will,  therefore,  be  permitted  to  prove  that  the  ren- 
dition of  such  services  has  involved  the  possession  of  superior 
bodily  strength,^^  acquired  skill,^"  or  other  mental  or  physical 
qualifications.^ 

On  the  other  hand,  the  opponent  may  properly  show  that  there 
have  been  no  beneficial  results  to  him  from  the  services  rendered.*^ 
Such  a  circumstance,  though  undoubtedly  worthy  of  consideration, 
is  obviously  without  conclusive  effect. ^^ 

§  2175e.  (Constituents  for  the  Expert's  Judgment) ;  Finan- 
cial Condition Financial  condition  may  be  of  considerable  con- 
sequence in  estimating  value,  especially  that  of  corporate  stock.^ 

17.  Thompson  v.  Stevens,  71  Pa.  ities  must  be  directed  to  their  exist- 
St.  161   (1872).  enoe  at  a  time  sufficiently  near  to  be 

18.  Reynolds  v.  Robinson,  64  N.  Y.  relevant.  Evans  v.  Horton,  93  Ala. 
589  (1876)  (nursing  patient  afflicted  379,  9  So.  534  (1891);  Graves  v. 
with  loathsome  disease).  Jacobs,  8  Allen   (Mass.)    141   (1864). 

19.  Hall  V.  Stanley,  86  Ind.  219  Res  inter  alios.  —  As  tending  to  es- 
(1B82).  tablish  the  existence  of  his  qualities, 

20.  Millener  v.  Driggs,  10  N.  Y.  instances  of  success  on  other  occa- 
St.  237   (1887).  sions    may   be    received   in    evidence. 

Reputation.  —  The    possession    of  Low  v.   Connecticut,  etc.,  R.   Co.,  45 

satisfactory  ability  for  the  doing  of  N.  H.  370  (1864). 

particular  work  cannot  be  established  See  also  §  3260. 

by   reputation.      Cohen   v.    Stein,   61  22.  Barnes   v.   Sisson,   44  111.  App. 

Wis.  508,  21  N.  W.  514  (1884).    Nor,  327(1892). 

on    the    other    hand,    can    it   be   dis-  23.  Jersey  Co.  v.  Davison,  29  N.  J. 

proved  in  this  way.     Jeffries  v.  Har-  L.  415   (1860). 

ris,  10  N.  C.  105   (1824).  §    2175e-l.   Halper    v.    Wolff,    82 

21.  Johnson  v.  Myers,  103  N.  Y.  Conn.  552,  74  Atl.  890  (1909); 
663,  9  N.  E.  52  (1886)  (best  business  Green-Grieb  Sherman  Co.  v.  John  C. 
ability).  Quinlen  Co.,  148  111.  App.  1    (1909); 

Remoteness  excluded.  —  Proof  of  Diel  v.  Kellogg,  (Mich.  1910)  128  N. 
the  possession  of  the  requisite  qual-      W.  420,  17  Detroit  Leg.  N.  891. 
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Where  the  capital  shares,  bonds  and  other  certificates  of  indebted- 
ness or  financial  obligations  of  a  corporation  are  not  listed  and 
have,  therefore,  no  market  value,  the  expert  or  jury,  in  order  to 
judge  of  the  value  of  such  securities  must  know  the  financial  con- 
dition of  the  corporation  itself. 

StocTc.  —  In  case  of  the  value  of  the  stock,  a  qualified  witness 
will  properly  be  allowed  to  enumerate  and  appraise  the  corporate 
assets.  The  phrase  would  cover  the  fact  of  the  payment  of  div- 
idends, the  character  and  permanency  of  the  business,  the  control 
of  the  stock,  and  other  circumstances  of  like  nature.^  As  a  matter 
of  administrative  assumption,  it  will  be  taken  for  granted,  in  the 
absence  of  all  evidence,  that  the  value  of  the  stock,  should  the 
corporation  be  doing  business,  is  par.  Where  it  is  insolvent,  the 
value  of  the  securities  and  other  obligations  is  to  be  computed 
upon  the  data  actually  given.*  A  competent  witness  may  give  his 
opinion  on  the  same  subject.* 

§  2175f.  (Constituents  for  the  Expert's  Judgment);  Infirm- 

ative  Considerations.  —  As  the  party  seeking  to  enhance  damages 
or  establish  a  high  estimate  of  value  may  place  before  the  expert 
and  the  jury  all  the  value-carrying  elements  which  the  property 
presents,-^  so  his  opponent,  on  the  other  hand,  is  entitled  to  show 
the  existence  of  any  facts  legally  or  logically  tending  to  depreciate 
the  sum  which  it  otherwise  might  be  worth. 

Legal.  —  Among  facts  creating  legal  impairment  in  value  are 
flaws  in  the  title  to  the  property  ^  or  restrictions  imposed  upon  its 
use.* 

Where  the  sole  object  of  a  corpora-  corporation,  the  amount  of  dividends 

tion  is  to  hold  certain  lands,  evidence  paid,  and  other  facts  relating  to  its 

as  to  the  value  of  these  is  competent  assets  and  income.    Butler  v.  Wright, 

for  the  purpose  of  fixing  the  actual  93  N.  Y.   Suppl.   113,  103  App.  Div. 

worth  of  its  stock.     Collins  y.  Denny,  463    (1905). 

41   Wash.  136,  82  Pae.   1012    (1905).  4.  Bordner  v.  Depler,  142  111.  App. 

2.  Moflatt  V.  Hereford,  132  Mo.  513,  526  (1908)  ;  Steele  v.  Kellogg,  (Mich. 
34  S.  W.  252  (1896).  See  oho  (Tom-  1910)  128  N.  W.  403,  17  Detroit  Leg. 
mercial  &  Savings  Bank  of  San  Jose  N.  897;  Kelly  v.  Home  Sav.  Bank,  92 
V.  Pott,  (Cal.  1907)  89  Pac.  431.  N.  Y.  Suppl.  578,  103  App.  Div.  141 

3.  Tevis  V.  Ryan,   (Ariz.  1910)   108  (1905)    (doubtful  value) . 
Pac.  461.  §  2175f-l.  §  2175«J. 

On  breach  of  a  contract  to  deliver  2.  Norris   v.   Badger,   6    Gow.    (N. 

corporate  stock  which  had  no  market  Y.)    449    (1826)  ;  Narvell  v.  Phillips, 

value,  plaintiff  is  entitled  to  recover  46  Tex.   161    (1876). 

the  value  of  the  stock,  to  he  deter-  3.  Allen  V.  Boston,  137  Mass.  319 

mined  by  ascertaining  the  nature  and  (1884). 
extent  of   the  business   done   by  the 
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Offees  to  Purchask 


§  2175g 


§  2175g.  (Constituents  for  the  Expert's  Judgment) ;  Offers. 

—  The  probative  value  of  mere  offers  to  buy  or  sell  property  is 
doubtful.  Still,  such  evidence  is  not  infrequently  received.^  Con- 
nected with  such  a  fact  may  well  be  other  circumstances,  not 
always  ascertainable,  which  may  make  it  of  little  assistance  to 
the  expert  or  the  jury  in  reaching  a  correct  judgment.^  The  offer 
may  also  be  irrelevant  because  too  remote  in  point  of  time,  either 
before  *  or  after  *  the  period  involved  in  the  inquiry,  to  have  any 
logical  bearing  upon  what  the  fair  value  of  the  property  then  was. 
Purdiase.  —  Offers  to  purchase  personal  property  ^  or  real 
estate  if  made  in  good  faith  and  accompanied  by  a  present  ability 
to  complete  the  transaction  may  be  regarded  as  possessing  a  certain 
probative  quality.^     A  mere  expression  of  willingness  to  pay  a 


§  2175p^l.  City  of  Tacoma  v.  Bon- 
nell,    (Wash.  1910)    109  Pac.  60. 

2.  Indiana.  —  Grouse   v.    Holman, 

19  Ind.  30   (1862). 

Maryland.  —  Shldy  v.  Cutter,  54 
Md.  674  (1880). 

ISfevada.  —  Watt  v.  Nevada  Cent. 
R.  Co.,  23  Nev.  154,  44  Pae.  423,  46 
Pac.  52,  726,  62  Am.  St.  Rep.  772 
(1896). 

Pennsylvania.  —  Auman  v.  Phila- 
delphia, etc.,  R.  Co.,  133  Pa.  St.  93, 

20  Atl.  1059    (1890). 

Texas.  —  Haney  v.  Clark,  65  Tex. 
93   (1908). 

See  also  Houston  v.  Western  E. 
Co.,  204  Pa.  St.  321,  54  Atl.  166 
(1903). 

3.  Tate  v.  Pensacola,  etc.,  Co.,  37 
Fla.  439,  20  So.  542,  53  Am.  St.  Rep. 
251  (1896);  Palmer  Co.  v.  Ferrill, 
17  Pick.  (Mass.)  58  (1835);  Grays 
Harbor  Boom  Co.  v.  Lownsdale, 
(Wash.  1909)   102  Pac.  1041. 

4.  Central  Branch  Union  Pae.  R. 
Co.  V.  Andrews,  37  Kan.  162,  14  Pac. 
509   (1887). 

5.  Catling  v.  Newell,  9  Ind.  572 
(1857). 

6.  Muller  v.  Southern  Pac.  Branch 
E.  Co.,  83  Cal.  240,  23  Pac.  265 
(1890)  ;  Faust  v.  Hosford,  119  Iowa 
97,  93  N.  W.  58   (1903);  Cottrell  v. 


Rogers,  99  Tenn.  488,  42  S.  W.  445 
(1897);  Fox  ;;.  Baltimore,  etc.,  R. 
Co.,  34  W.  Va.  466,  12  S.  E.  757 
(1890). 

Authority  is,  however,  to  be  found 
to  the  opposite  effect. 

Alabama.  —  Southern  Ey.  Co.  v. 
Parnell,  37  So.  925  (1904)  (two 
years  before)  ;  Tennessee  Coal,  Iron 
&  E.  Co.  V.  State,  37  So.  433  (1904). 

Maryland.  —  Horner  v.  Beasley,  65 
Atl.  820   (1907). 

Oklahoma.  —  Blincoe  v.  ChoctaTV, 
0.  &  W.  E.  Cto.,  19  Okl.  286,  83  Pac. 
903    (1905). 

Wisconsin. — Watson  v.  Milwaukee, 
etc.,  E.  Co.,  57  Wis.  332,  15  N.  W. 
468   (1883). 

United  States.  —  Sharpe  v.  V.  S., 
191  U.  S.  341,  24  S.  Ot.  114,  48  L. 
ed.  211    (1903). 

AflSrmative  proof  required. — Proof 
must  'be  affirmatively  made  of  the 
existence  of  the  present  intention  and 
capacity  to  carry  out  the  arrange- 
ment if  any  oflfer  is  to  possess  evi- 
dentiary weight.  State  v.  Nevada 
Cent.  E.  Co.,  (Nev.  1905)  81  Pac.  99. 

Collateral  issues.  —  Evidence  of 
offers  for  similar  land  has  been  re- 
jected on  the  ground  that,  as  an  ad- 
ministrative matter,  it  was  objection- 
able as  tending  to  raise  collateral  is- 
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particular  sum  for  property  can  scarcely  be  deemed  relevant  unless 
it  ripens  into  an  actual  offerJ 

To  establish  market  valwe,^  it  may  be  shown  that  a  dealer  in  the 
commodity  has  made  a  hona.  fide  bid  for  it  at  a  given  price.^  The 
time,  however,  must  not  be  too  remote  to  be  relevant. 

Sale.  —  To  a  certain  extent,  an  offer  to  sell  may  be  said  to  in- 
volve an  estimate  by  the  owner  as  to  the  value  of  his  property,^** 
real  or  personal.'^-^  So  considered,  it  may  be  received  for  what  it 
is  worth,^^  as  an  admission  by  conduct.-'^     In  any  case,  the  offer. 


sues.  Yellowstone  Park  E.  Co.  v. 
Bridger  Coal  Co.,  34  Mont.  545,  87 
Pac.  963   (1906). 

Similar  property.  —  Knowledge  of 
an  offer  for  similar  property  has  been 
held  not  to  be  a  sufficient  qualifica- 
tion to  enable  one  to  testify  as  to  the 
value  of  real  estate.  Lakeside  Mfg. 
Co.  V.  City  of  Worcester,  186  Mass. 
552,  72  N.  E.  81  (1904). 

7.  Roberts  v.  Boston,  149  Mass. 
346,  21  N.  E.  668  (1889);  Harvard 
First  Nat.  Bank  v.  Hockett,  2  Nebr. 

(Unoff.)  512,  89  N.  W.  412  (1902). 
Unwillingness  to  purchase.  —  For 
like  reasons,  the  unwillingness  of 
one,  who  had  thought  of  buying,  to 
become  a  purchaser  on  account  of  the 
effect  produced  by  a  given  injury  can 
be  accorded  no  probative  weight. 
McMillen  v.  City  of  Columbia,  122 
Mo.  App.  34,  97  S.  W.  953  (1906). 

8.  §  2099O. 

9.  Rickey  v.  Tenbroeck,  63  Mo.  563 
(1876). 

10.  Pennsylvania.  —  Houston  v. 
Western  Washington  E.  Co.,  204  Pa. 
et.  321,  54  Atl.  166   (1903). 

yermon*.  —  Belka  v.  Allen,  82  Vt. 
456,  74  Atl.  91   (1909). 

Virginia.  —  Daniels  V.  Conrad,  4 
Leigh  (Va.)  401   (1833). 

Washington.  —  Gilluly  v.  Hosford, 
88  Pac.  1027   (1907). 

United  States.  —  Findlay  V.  Pertz, 
74  Fed.  681,  20  0.  C.  A.  662   (1896). 

The  undisclosed  willingness  of  one 
whose  property  has  been  injured  to 
take  a  certain  sum  for  it  is  without 


probative  effect  upon  the  question  of 
its  actual  market  value  in  the  condi- 
tion resulting  from  the  alleged  in- 
jurious act.  Town  of  Vernon  v. 
Edgeworth,  (Ala.  1906)  42  So.  749. 
Even  the  fact  that  the  owner  has 
been  for  some  time  satisfied  to  take 
■a,  particular  sum  for  his  property 
has  been  regarded  as  immaterial. 
Conant  v.  Jones,  120  Ga.  568,  48  S. 
E.  234  (1904). 

11.  Curry  v.  Charles  Warner  Co., 
2  Marv.  (Del.)  98,  42  Atl.  425 
(1895)  ;  Savannah,  etc.,  E.  Co.  v.  Col- 
lins, 77  Ga.  376,  3  S.  E.  416,  4  Am. 
St.  Rep.  87  (1886);  Banks  v.  Gidrot 
19  Ga.  421  (1856)  ;  Wright  v.  Quirk, 
105  Mass.  44   (1870). 

12.  Grand  Rapids  r.  LU'Ce,  92  Mich. 
92,  52  N.  W.  635  (1892)  ;  Sullivan  v. 
Missouri,  etc.,  E.  Co.,  29  Tex.  Civ. 
App.  429,  68  S.  W.  745   (1902). 

13.  §§  1392  et  seq. 

The  evidence  has  been  rejected. 
Ghapin  v.  Boston,  etc.,  E.  Corp.,  6 
Cush.  (Mass.)  422  (1850).  This 
course  has  been  taken  by  reason  of 
the  danger  of  raising  a  collateral 
issue.  Bailey  r.  Walton,  (S.  D. 
1909)    123  N.  W.  701. 

In  most  instances  an  offer  by  the 
owner  to  sell  bears  but  slightly  upon 
the  question  as  to  what  is  the  real 
worth  of  the  property. 

California.  —  Santa  Ana  f.  Harlin, 
99  Cal.  538,  34  Pac.  224   (1893). 

Kansas.  —  St.  Joseph,  etc.,  E.  Co. 
V.  Orr,  8  Kan.  419  (1871)_. 

Massachusetts.  —  Wood     v.    Fire- 
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Actual  Condition  of  Peopeety. 


§  217511 


to  be  probative,  should  be  unconditional.^* 

Still  less  probative  as  to  the  actual  v^orth  of  a  particular  piece 
of  land  would  be  evidence  of  what  an  adjoining  proprietor  has 
offered  to  take  for  his  own  estate.^  ° 

Market  value.  —  In  proving  market  value,^®  an  offer  to  sell  at 
a  particular  price  made  bona  fide  by  a  dealer  in  the  commodity  in 
question  has  been  regarded  as  a  probative  fact.^^  The  same  rule 
applies  to  shares  of  capital  stock.^* 

Services.  —  That  an  individual  has  placed  a  certain  valuation 
upon  his  services  by  offering  to  work  at  a  given  price,  may  well, 
while  it  has  no  probative  force  in  favor  of  the  maker  of  such  an 
offer,  be  competent  against  him.^® 


§  2175h.  (Constituents  for  the  Expert's  Judgment) ;  Physical 

Condition A  fundamental  fact  for  the  consideration  of  the  jury 

and,  where  an  expert  is  employed,  as  part  of  the  basis  of  his  judg- 
ment,  is  the  actual  condition  of  the  property.-'      This  may  be 


men's  F.  Ins.  Co.,  126  Mass.  316 
(1879);  Winnisimmet  County  v. 
Grueby,  111  Mass.  543  (1873)  ;  Davis 
V.  Charles  River  Branch  R.  Co.,  11 
Cush.  506   (1853). 

Michigan.  —  Perkins  v.  People,  27 
Mich.  386    (1873). 

Minnesota.  —  Minnesota  Belt  Line 
R.,  etc.,  Co.  V.  Gluek,  45  Minn.  463, 
48  N.  W.  194  (1891);  Finley  v. 
Quirk,  9  Minn.  194,  86  Am.  Dee.  93 
(1864). 

New  York.  —  Hine  v.  Manhattan 
R.  Co.,  132  N.  Y.  477,  30  N.  E.  985, 
15  L.  R.  A.  591   (1892). 

Pennsylvwma.  —  Baltimore,  etc., 
R.  Co.  V.  Springer,  (1888)   13  Atl.  76. 

Washington.  —  Parke  v.  Seattle,  8 
Wash.  78,  35  Pac.  594   (1894). 

United  States.  —  Sharpe  v.  U.  S., 
112  Fed.  893,  50  C.  C.  A.  597,  57  L. 
E.  A.  932  (1902).  When  tendered 
in  evidence  by  the  maker  on  his  cfwn 
behalf,  it  may  well  be  rejected  as 
self-serving.  Gingles  v.  Caldwell,  21 
Ala.  444  (1852);  Sweetser  v.  Mc- 
Crea,  97  Ind.  404  (1884);  Chapin  V. 
Hallister,  7  Lans.  (N.  Y.)  456 
(1872). 


Remoteness.  —  In  the  absence  of 
material  change,  a  consideraible  in- 
terval may  not  destroy  the  relevancy 
of  an  offer.  Belka  v.  Allen,  82  Vt. 
456,  74  Atl.  91    (1909)    (two  years). 

14.  Swank  v.  Elwert,  (Or.  1910) 
105  Pac.  901. 

15.  Illinois.  —  Sherlock  v.  Chicago, 
etc.,  R.  Co.,  130  111.  403,  22  N.  E. 
844  (1889);  Chicago,  etc.,  E.  Co.  v. 
Maroney,  95  111.  179  (1880). 

Massachusetts.  —  Winnisimmet 
County  V.  Grueby,  111  Mass.  543 
(1873). 

Minnesota. — Lehmicke  v.  St.  Paul, 
etc.,  R.  Co.,  19  Minn.  464   (1873). 

New  Jersey.  —  Montclair  R.  Co.  v. 
Benson,  36  N.  J.  L.  557   (1873). 

New  York.  —  Leale  v.  Metropoli- 
tan El.  R.  Co.,  61  Hun  613,  16  N.  Y. 
Suppl.  419   (1891). 

16.  §  2099O. 

17.  Harrison  v.  Glover,  72  N.  Y. 
451    (1878). 

18.  Morril  v.  Bentley,  (Iowa,  1910) 
126  N.  W.  155. 

19.  Pope  V.  Randolph,  13  Ala.  214 
(1848). 

§  2175ft-l.  Bailey  v.  Walton,  (Tex. 


§  21'75h  Value.  2908 

stated  by  any  one  qualified  by  observation  to  do  so.  Such  de- 
scriptions of  physical  appearance,  as  a  matter  of  necessity,  labor 
under  the  palpable  difficulty,  elsewhere  mentioned,^  of  being 
obliged  to  impart  through  the  images  created  in  the  mind  by  means 
of  the  verbal  symbols  employed  by  language,  an  adequate  impres- 
sion of  a  number  of  objective  coexistences.  Were  other  obstacles 
to  success  removed,  the  one  created  by  the  circumstance  that,  as 
these  images  must  be  taken  from  individual  experience,  no  twelve 
men  collected  in  a  jury  could  reasonably  receive  the  same  im- 
pression from  an  elaborate  detail  of  coexisting  facts,  would  seem 
to  be  insuperable.  Indeed,  as  has  been  said,  this  practical  im- 
possibility of  coordinating  details  constitutes  the  administrative 
justification  for  receiving,  in  case  of  the  value  of  familiar  articles, 
the  secondary  evidence  of  an  estimate. 

Personal  property.  —  The  experts  or  the  jury,  each  in  their 
appropriate  spheres  of  action,  may  consider,  in  reaching  their 
estimate  as  to  value  of  chattels,  the  physical  condition  as  it  ap- 
peared at  any  time  sufiiciently  close  to  that  involved  in  the  issue 
to  be  relevant.^  A  change  in  the  condition  of  personal  property 
since  the  time  covered  by  the  testimony  of  the  witnesses  will  not 
impair  the  relevancy  of  their  statements  provided  that  it  can  be 
estimated  with  precision  and  a  definite  allowance  can  accordingly 
be  made  for  it.*  Where  the  article  itself  cannot  be  produced  in 
specie  for  the  inspection  of  the  jury  and  satisfactory  resemblance 
between  the  two  is  established,  the  expert  or  jury  may  gain  knowl- 
edge as  to  value  from  the  examination  of  similar  articles.^ 

Real  estate.  —  The  witness  may  describe,  in  this  way,  the  char- 
acteristic and  salient  phenomena  presented  by  particular  prem- 
ises.® 

Civ.    App.     1910)     123    N.  W.    701           Minnesota.  —  McLennan    v.   Minne- 

( piano).  apolis,   etc.,   Elevator    Co.,   57   Minn. 

2.  §  1815.  317,  59  N.  W.  628    (1894). 

3.  Florida.  —  Waterson  v.  Seat,  10           New  Jersey,  —  See  also  Johnson  v. 
Fla.  320    (1864).  Mason,  56  Atl.  137   (1903). 

Georgia.  —  Hunt    r.    Hardwick,    68  4.  Yater    v.    Mullen,    23    Ind.    562 

Ga.    100    (1881);    McLaren    v.    Bird-  (1864). 

song,   24  Pa.   265    (1858).     See  also  5.  Cuebas  v.  Klein,  61  N.  Y.  Suppl. 

Oxford  V.  Ellis,  117  Ga.  817,  45  S.  E.  923   (1900). 

67    (1903).  6.  Cheeves  r.  Danielly,  74  Ga.  712 

Massachusetts.    —    McAvoy         v.  (1885);  Kingsland  v.  New  York,  60 

Wright,      137     Mass.     207      (1884);  Hun    (N.   Y.)    489,   15   N.  Y.   Suppl. 

White  V.   Springfield  Mut.  F.  Assur.  232     (1891);     Harris    v.    Schuylkill 

Co.,  8  Gray  (Mass.)  566  (1857).  Eiver  East  Side  K.  Co.,  141  Pa.  St. 
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§  21751.  (Constituents  for  the  Expert's  Judgment);  Remote- 
ness. —  In  any  case  where  value  is  to  be  proved,  the  trial  judge 
will  be  careful  to  secure  for  the  consideration  of  the  jury  evidence 
of  what  was  its  fair  worth  at  some  time  not  too  remote  to  be 
relevant.^  Thus,  where  prices  realized  on  a  particular  sale  are 
offered  in  evidence  as  a  proof  or  test  of  value,  the  sale  itself  must 
be  shown  to  have  been  sufficiently  near  in  point  of  time  that  its 
results  should  have  a  logical  bearing  upon  the  issue.^  Whether 
satisfactory  evidence  is  presented  as  to  the  fact  of  the  absence  of 
change  ^  may  have  a  material  bearing  upon  what  interval  shall  be 
regarded  by  administration  as  too  remote,  in  this  connection. 


§  2175J.  (Constituents  for  the  Expert's  Judgment) ;  Rental 

Value.  —  In  estimating  the  intrinsic  value  of  property,  the  expert 
and  jury  may  reasonably  consider  the  price  for  which  it  rents,^ 
provided  the  witness  be  qualified.^  This  is  an  element  of  value 
frequently  of  great  importance.  At  times,  it  is  almost  a  test.  The 
court  will,  for  this  reason,  permit  rental  value  to  be  proved.  Evi- 
dence of  the  rent  or  net  income  derived  from  the  buildings  located 
thereon  is  not  competent  to  show  the  value  of  the  lot  exclusive  of 
the  buildings.* 

Changes.  —  Changes  in  rental  value  may  furnish  a  satisfactory 
guide  to  the  amount  of  damages  which  the  owner  has  suffered,  by 


242,  21  Atl.  590,  23  Am.  St.  Rep.  278 
(1891). 

§  2175i-l.  Connecticut.  —  Stillman 
V.  Thompson,  80  Conn.  192,  67  Atl. 
528    (1907). 

Georgia.  —  Bowden  v.  Achor,  95 
Ga.  243,  22  S.  E.  254   (1894). 

Kansas.  —  Constant  v.  Lehman,  52 
Kan.  227,  34  Pac.  745    (1893). 

Michigan.  —  Abell  v.  Munson,  18 
Mich.  306,  100  Am.  Deo.  165   (1869) 

Missouri.  —  Hosher  v.  Kansas  City, 
etc.,  R.  Co.,  60  Mo.  303   (1875). 

New  York.  —  Hadden  v.  Metropoli 
tan  EI.  R.  Co.,  75  Hun  63,  26  N.  Y 
Suppl.  995   (1894). 

Teaas.  —  Sullivan  v.  Missouri,  etc. 
R.  Co.,  29  Tex.  Civ.  App.  429,  68  S, 
W.  745    (1902). 

2.  Lanquist  v.  Chicago,  200  111.  69, 
65  N.  E.  681   (1902)  ;  Grant  v.  Hath- 


away,  118  Mo.  App.  604,  96  S.  W. 
417    (1906)    (mules). 

3.  Ailing  V.  Weissman,  77  Conn. 
394,  59  Atl.  419  (1904)  Lundwick  v. 
Westchester  Fire  Ins.  Co.,  (Iowa, 
1905)  104  N.  W.  429;  Dallas,  C.  &  S. 
W.  Ry.  Co.  V.  Langston,  (Tex.  Civ. 
App.  1906)  98  S.  W.  425.  See,  horn- 
ever,  White  Sewing  Mach.  Co.  v. 
Phoenix  Nerve  Beverage  Co.,  188 
Mass.  407,  74  N.  E.  600   (1905). 

§  2175y-l  Senglaup  v.  Aclcer  Proc- 
ess Co.,  105  N.  Y.  Suppl.  470,  121 
App.  Div.  49   (1907). 

2.  Ferguson  v.  Rochford,  (Conn. 
1911)  79  Atl.  177;  Krehs  v.  Bam- 
brick  Bros.  Const.  Co.,  (Mo.  App. 
1910)    129  S.  W.  425. 

3.  Springer  !'.  Borden,  112  111. 
App.  168    (1904). 
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the  erection  of  a  nuisance  or  tlie  like.  Thus,  a  general*  deteriora- 
tion in  rental  values  due  to  the  erection  and  operation  of  an  ele- 
vated railroad  ^  may  be  shown.  This  diminution  may  be  either 
absolute  ®  or  relative  as  indicated  by  a  failure  to  share  in  a  gen- 
eral advance  in  the  rental  value  of  adjacent  lands.'' 

Where  changes  in  rental  value  are  likely  to  be  sudden  and 
violent,  a  comparatively  short  time  may  be  too  remote  to  be  rele- 
vant. Thus,  the  actual  value  of  a  mining  lease  cannot  be  shown 
by  evidence  of  what  it  would  have  brought  four  or  five  years  later.* 

Similar  property/.  —  The  rent  paid  for  the  use  of  other  premises 
claimed  to  be  similar  has  been  rejected.® 

Probative  force.  —  Even  where  the  inference  is  that  of  a  skilled 
witness,  the  determination  of  rental  value  presents  a  question  for 
the  jury.^" 

§  2175k.  (Constituents  for  the  Expert's  Judgment);  Sales  of 

the  Property.  —  The  price  paid  for  property,  in  and  of  itself,  con- 
stitutes no  conclusive  test  of  value.  ^  The  amount  arrived  at  is 
frequently  a  function  of  too  many  variables  for  such  a  result.^ 


4.  A  decrease  in  the  value  of  adja- 
cent property  not  shown  to  be  gen- 
eral is  immateral.  Soper  v.  Mc- 
Clout,  (Iowa  1901)  87  N.  W.  724; 
Witmark  v.  New  York  El.  R.  Co.,  149 
N.  Y.  393,  44  N.  E.  78  (1896); 
Stuyvesant  v.  New  York  El.  E.  Co.,  4 
N.  Y.  App.  Div.  159,  38  N.  Y.  Suppl. 
595  ( 1896 )  ;  Hart  v.  Brooklyn  El.  R. 
Co.,  89  Hun  (N.  Y.)  82,  35  N.  Y. 
Suppl.  41  (1895);  Winters  v.  Man- 
hattan R.  Co.,  15  Misc.  (N.  Y.)  8, 
36  N.  Y.  Suppl.  772   (1895). 

5.  Golden  v.  Metropolitan  El.  R. 
Co.,  1  Misc.  (N.  Y.)  142,  20  N.  Y. 
Suppl.  630  (1892)  ;  Bischoff  V.  New 
York  El.  R.  Co.,  61  N.  Y.  Super.  Ct. 
211,  18  N.  Y.  Suppl.  865   (1892). 

6.  Brush  V.  Manhattan  R.  Co.,  17 
N.  Y.  Suppl.  540  (1892)  ;  Bischoff  v. 
New  York  El.  R.  Co.,  61  N.  Y.  Super. 
Ct.  211,  18  N.  Y.  Suppl.  865   (1892). 

7.  Hitchings  v.  Brooklyn  El.  R. 
Co.,  fi  Misc.  (N.  Y.)  430,  27  N.  Y. 
Suppl.  132   (1894). 

8.  Pitman  r.  Ball,  (Mo.  App.  1910) 
124  S.  W.  1082. 


9.  Springer  !;.  Borden,  210  111.  518, 
71  N.  E.  345  (1904);  Rosenblum  v. 
Riley,  84  N.  Y.  Suppl.  884   (1903). 

10.  Bonds  V.  Brown,  133  Ga.  451, 
66  S.  E.  156   (1909). 

§  2175fe-l.  Miller  v.  Bryden,  34 
Mo.  App.  602    (1889). 

Where  market  value  can  be  shown, 
price  is  not  material.  Chicago,  R.  I. 
&  G.  Ry.  Co.  V.  Rogers,  (Tex.  Civ. 
App.  1910)  129  S.  W.  1155;  Tex- 
arkana  &  Ft.  S.  Ry.  Co.  v.  Neches 
Iron  Works,  (Tex.  Civ.  App.  1909) 
122  S.  W.  64. 

2.  That  a  person  paid  a  certain 
sum  of  money  to  compensate  the 
owners  for  the  property  stolen  while 
in  his  possession  will  not  be  receivsd 
as  evidence  of  its  value.  Peyser  v. 
Lund,  89  N.  Y.  App.  Div.  195,  85  N. 
Y.  Suppl.  881   (1903). 

Where  the  administratrix  of  a  de- 
ceased partner  is  proceeding  against 
the  surviving  member  of  the  firm  for 
an  accounting,  evidence  of  the  sum 
recited  as  paid  in  a  contract  by 
which  defendant  sold  to  a  third  per- 
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Still,  as  an  administrative  matter,*  the  price  paid  for  an  estate 
or  a  chattel  may  be  received  as  some  evidence  of  its  reasonable 
worth.  Proof  of  such  a  fact  furnishes  merely  a  single  circum- 
stance, to  be  weighed  by  an  expert  or  jury,  in  conneotion  with  other 
considerations  bearing  upon  the  question  of  value.*  Sales  made 
under  conditions  calculated  to  develop  the  full  value  of  the  prop>- 
erty  in  question  may  furnish  to  the  expert  and  the  jury  relevant 
facts  on  the  issue  of  value.  Such  sales  may  relate  either  to  lands 
or  chattels.  They  may  cover  the  precise  property  involved  in  the 
issue  or  similar  property  so  nearly  like  that  in  question  as  to  be 
regarded  by  the  trial  judge  as  well  adapted  to  furnish  assistance 
to  the  jury.  Agreements  to  pay  a  certain  price  may  stand  in  the 
same  position.® 

Conditions  of  admissihilHy.  —  In  view  of  its  inferior  probative 
quality,  the  evidence  is  mainly  received  where  more  satisfactory 
proof  is  unavailable.®  In  any  case,  the  price  must  have  been 
paid  at  a  time  sufficiently  near  to  that  involved  in  the  inquiry  to 
make  it  relevant  upon  the  issue  of  value.^    Much  will  be  found  to 


son  an  undivided  half  interest  in  the 
partnership  property  is  not  admissi- 
ble on  the  question  of  the  value  of 
the  property  so  sold.  Greaham  v. 
Harcourt,  (Tex.  Civ.  App.  1903)  75 
S.  W.  808. 

3.  Eosenstein  v.  Fair  Haven  &  W. 
E.  Co.,  78  Conn.  29,  60  Atl.  1061 
(1905);  Parnsworth  v.  Miller,  (N. 
J.  Sup.  1905)   60  Atl.  1100. 

4.  Boggan  v.  Home,  97  N.  C.  268, 
2  S.  E.  224  (1887).  See  also  Good- 
man V.  Baumann,  43  Misc.  (N.  Y.) 
83,  86  N.  Y.  Suppl.  287    (1904). 

Cross-examination.  —  The  fact  of 
the  price  paid  so  recently  as  to  be 
relevant  may  be  elicited  from  a  wit- 
ness upon  cross-examination.  State 
».  Jackson,  128  Iowa  543,  105  N.  W. 
51    (1905). 

5.  Ferguson  v.  Clifford.  37  N.  H. 
86  (1858).  See  also  Houston  v. 
Western  Washington  E.  Co.,  204  Pa. 
St.  321,  54  Atl.  166   (1903). 

6.  State  «.  Sattley,  1?1  Mo.  464, 
33  S.  W.  41    (1895). 


7.  Illinois.  —  Lanquist  v.  Chicago, 
200  111.  69,  65  N.  E.  681    (1902). 

Massachusetts.  —  Miner  v.  Connec- 
ticut Eiver  E.  Co.,  153  Mass.  398,  26 
N.  E.  994  (1891);  Croak  v.  Owens, 
121  Mass.  28  (1876);  Eaton  v.  Mel- 
ius, 7  Gray  566   (1856). 

Minnesota.  —  Stearns  v.  Johnson, 
17  Minn.  142   (1871). 

New  HampsMre.  —  Kelsea  v. 
Fletcher,  48  N.  H.  282  (1869);  Ad- 
ams v.  Blodgett,  47  N.  H.  219,  90 
Am.  Dec.  569  (1866)  ;  Carr  v.  Moore, 
41  N.  H.  131    (1860). 

New  York.  ■ —  Belden  v.  Nieolay, 
4  E.  r>.  Smith  14    (1855). 

Texas.  —  Pitt  v.  Texas  Storage 
Co.,   (App.  1892)    18  S.  W.  465. 

Vermont.  —  Melvin  v.  Bullard,  35 
Vt.  268    (1862). 

West  Virginia.  —  Johnson  v.  Bal- 
timore, etc.,  E.  Co.,  25  W.  Va.  570 
(1885). 

In  case  of  horses,  evidence  of  sales 
a  year  after  the  time  in  question  was 
held  admissible.  Carr  v.  Moore,  41 
N.  H.  131    (1860). 
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depend,  in  this  connection,  upon  the  nature  of  the  property  itself. 
Should  it  be  of  a  kind  subject  to  sudden  and  violent  fluctuations 
in  value,  a  comparatively  short  interval  may  suffice  to  deprive  a 
collateral  sale  of  all  probative  force.^  A  different  administrative 
action  may  be  warranted  in  case  of  property  less  subject  to  varia- 
tions.® The  matter  is  largely  one  of  administration.  An  appel- 
late court  will  modify  the  action  of  the  trial  judge  only  where  the 
ruling  of  the  latter  is  clearly  unreasonable.-'" 

Cross-examination.  —  For  the  purposes  of  cross-examination, 
especially  for  the  establishment  of  deliberative  facts  bearing  upon 
the  reasonableness  or  good  faith  of  the  expert's  judgment,  prices 
actually  paid  may  furnish  valuable  material.^^  As  a  test  of  re- 
liability, the  fact  has  been  accorded  considerable  weight.^  ^ 

§  21751.  (Constituents  for  the  Expert's  Judgment;  Sales  of 

the  Property) ;  Market  Value Although  but  a  single  instance 

can  be  shown,^  prices  realized  on  actual  sales  ^  of  the  property  in 
question  have  a  strong  tendency  to  establish  also  the  fact  of  market 
value.^  Indeed,  it  is  by  the  use  of  these  actual  sales,  as  is  well 
known,  that  trade  information  is  compiled.  Should  the  sales 
apply,  not  to  the  specific  property  itself  but  to  other  lands  or 

8.  Cleghorn    v.    Love,    24    Ga.  590  10.  Dana  v.   Fiedler,   12  N.  Y.  40, 
(1858)    (negroes).                                         62  Am.  Dec.  130  (1854). 

9.  Carr    v.    Moore,   41    N.    H.  131  11.  Kentucky,    etc..    Bridge    Co.    v. 
(1860)    (horses).                                           Held,  16  Ky.  L.  B,ep.  160   (1894). 

The  rights  of  the  opponent  extend  12.  Watson  v.  Milwaukee,  etc.,  R. 

to   proof  by   him  of  any  changes   in  Co.,    57    Wis.    332,     15    N.    W.    468 

condition  which  affect  the  reasonable  (1883). 

worth  of  the  property  and  to  estab-  §  21751-1.  Blanchard  v.  New  Jersey 
lish  any  alteration  in  value  itself  Steamboat  Co.,  59  N".  Y.  292  (1874); 
which  has  occurred  in  the  interval  Gulf,  etc.,  E.  Co.  r.  Lowe,  2  Tex. 
between  the  time  of  the  collateral  App.  Civ.  Cas.  §  648  (1885). 
sale  and  that  rendered  important  in  2.  Home  Constr.  Co.  r.  Church,  14 
the  evidence.  Crounse  v.  Fitch,  1  Ky.  L.  Rep.  807  (1893);  North- 
Abb.  Dec.  (N.  Y.)  475,  6  Abb.  Pr.  western  Fuel  Conl  Co.  r.  Mahler,  36 
N.  S.   (N.  Y.)    185   (1868).  Minn.    166,    30    N.    W.    756    (1886); 

The  adverse  party  is  equally  en-  St.  Louis,  etc.,  R.  Co.  v.  White,  (Tex. 
titled  to  show  the  existence  of  any  Civ.  App.  1903)  76  S.  W.  947  [re- 
circumstances  attending  the  sale  versed  on  other  points  in  (Tex.  Sup. 
which  are  likely  to  have  modified  to  1904)  80  S.  W.  77].  See  also  Gar- 
some  material  extent  the  prices  real-  lington  v.  Ft.  Worth  etc.  R.  Co., 
ized  at  it.  Moffitt  v.  Hereford,  132  (Tex.  Civ.  App.  1904)  78  S.  W.  368. 
Mo.  513,  34  S.  W.  252  (1896)  ;  Ran-  3.  §  2099a. 
dall  r.  Albany  City  Nat.  Bank,  1  N. 
Y.  St.  592   (1886). 
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chattels  whicli  closely  resemble  it,  such  a  similarity  in  conditions 
must  exist  in  any  given  case  as  to  make  the  results  of  the  collateral 
sale  rationally  helpful  to  the  expert  or  to  the  jury. 


§  2175m.  (Constituents  for  the  Expert's  Judgment;  Sales  of 
the  Property) ;  Personal  Property.  —  In  this  way,  it  may  be  shown 
what  was  the  price  paid  at  properly  conducted  sales  for  specific 
articles  of  personal  property.^  As  against  a  tortfeasor,  the  price 
realized  by  him  for  personal  property  is  received  as  evidence  of 
value  in  the  nature  of  an  admission.^  ISTo  conclusive  effect  is  to 
be  attached  to  the  price  paid  for  articles  as  evidence  of  their 
market  value  and  proof  of  the  fact  has  even  been  rejected.*  It 
may  always  be  shown  that  considerations  other  than  the  market 
value  were  operative  in  determining  the  price  actually  paid.* 


§  2175m-l.  Indiana.  —  Gatling  v. 
Newell,  9  Ind.  572   (1857). 

Iowa.  —  Galliers  v.  Chicago,  etc., 
E.  Co.,  116  Iowa  319,  89  N.  W.  1109 
(1902);  Thompson  v.  Anderson,  94 
Iowa  554,  63  N.  W.  355   (1895). 

Kansas.  —  Truitt  «.  Baiird,  12 
Kan.  420    (1874). 

Kentucky.  —  Home  Constr.  Co.  v. 
Church,  14  Ky.  L.  Rep.  807    (1893). 

Massachusetts.  —  Newsome  v. 
Davis,   133  Mass.   343    (1882). 

Michigan.  —  Kendrick  i).  Beard, 
90  Mich.  589,  51  N.  W.  645    (1892). 

Mississippi.  —  Alahama,  etc.,  R. 
Co.  V.  Searles,  71  Miss.  744,  16  So. 
255   (1894). 

'Sew  Jersey.  —  Farnsworth  V.  Mil- 
ler, 70  Atl.  1100  (1907). 

"New  York.  —  Jelalian  v.  New 
York,  N.  H.  &  H.  R.  Co.,  119  N.  Y. 
Suppl.  136,  134  App.  Div.  381  (1909) 
(clothing,  oriental  rug)  ;  De  Groat 
V.  Fulton  F.  Ins.  Co.,  4  Rob.  504 
(1867). 

South  Carolina.  —  Burress  v.  At 
lantie  Coast  Line  R.  Co.,  79  S.  C 
250,  60  S.  E.  692    (1908). 

Tennessee,  —  Hardwiek  v.  Ameri 
can  Can.  Co.,  113  Tenn.  657,  88  S, 
W.  797   (1905). 

Texas.  —  Gulf,  C.  &  S.  F.  Ry.  Co, 

Vol.  Ill  — 183 


V.  Anson,  (Civ.  App.  1904)  82  S.  W. 
785  (ponies)  ;  Reeves  v.  Texas,  etc., 
R.  Co.,  11  Tex.  Civ.  App.  514,  32  S. 
W.  920    (1895). 

Where  an  article  has  no  market 
value,  what  it  sold  for  in  a  iona  fide 
transaction  is  relevant  to  prove  its 
reasonable  worth.  Humphreys  v. 
Minnesota  Clay  Co.,  94  Minn.  469, 
103  N.  W.  338   (1905). 

On  the  other  hand,  the  price  paid 
for  an  article  is  some  evidence  of  its 
market  value.  H.  A.  Johnson  &  Co. 
V.  Springfield  Lee  &  Riefrigeiating 
Co.,  143  Mo.  App.  441,  127  S.  W. 
692    (1910). 

2.  In  an  action  against  a  marshal 
to  recover  the  value  of  goods  taken 
by  defendant  from  plaintiff  on  at- 
tachment against  a  third  person,  the 
return  of  defendant  showing  the  seiz- 
ure and  sale  of  thfi  goods  by  him, 
and  the  price  received  therefor,  is 
competent  evidence  on  behalf  of  the 
plaintiff  to  establish  the  value  of  the 
goods.  Shoup  V.  Marks,  (Alaska 
1904)    128  Fed.  32,  62  C.  C.  A.  540. 

3.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Jack- 
son &  Edwards,  (Tex.  Civ.  App.  1905) 
86  S.  W.  47. 

4.  Doll  V.  Hennessy  Merchantile 
Co.,   (Mont.  1905)   81  Pac.  625. 
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Changes  in  condition  may  be  highly  significant  in  this  connec- 
tion. Thus,  the  price  paid  for  a  maciiine  which  has  since  been 
operated  some  two  years,  and  one  of  the  arms  of  which  is  cracked, 
is  but  little  evidence  of  its  present  worth.^ 

Some  consideration  is  given  in  a  former  section  upon  cost  ^  as 
to  the  effect  properly  to  be  accorded  to  sales  of  personal  property 
in  determining  the  question  of  fair  value. 


§  2175n.  (Constituents  tor  the  Expert's  Judgment;  Sales  ot 
the  Property) ;  Real  Estate.  —  Where  the  transaction  has  been 
conducted,  upon  strictly  commercial  principles,  between  persons 
at  liberty  to  make  such  contracts  as  they  please,^  the  price  paid  for 
land  may  fairly  be  deemed  by  the  court  to  be  distinctly  relevant 
upon  the  question  of  its  value,  especially  in  connection  with 
circumstances  of  corroboration.^  Such  a  test  could  not  well,  in 
any  case,  be  conclusive  on  the  point.^    So  far  from  any  such  effect 


5.  Hensley  v.  Orendorflf,  (Ala. 
1907)   44  So.  869. 

6.  §  2175c. 

§  2175U-1.  West  Skokie  Drainage 
Dist.  V.  Dawson,  243  111.  175,  90  N. 
E.  377  (1909);  In  re  Manhattan 
Terminal  of  the  New  York  and 
Brooklyn  Bridge,  120  N.  Y.  Suppl. 
465  (1909);  American  States  Secur- 
ity Co.  V.  Milwaukee  Northern  By. 
Co.,    (Wis.  1909)    120  N.  W.  844. 

Forced  sales.  —  Prices  realized  at 
forced  sales  possess  but  slight  evi- 
dentiary weight.  West  Skokie  Drain- 
age Dist.  V.  Dawson,  243  111.  175, 
90  N.  E.  377  (1909)  (foreclosure 
proceedings)  ;  W.  T.  Bickards  &  Co. 
V.  J.  H.  Bemis  &  Co.,  (Tex.  Civ.  App. 
1903)   78  S.  W.  239. 

Thus,  where  property  was  bought 
from  a  bankrupt  estate  and  part  pay- 
ment made  in  the  form  of  satisfac- 
tion of  a,  claim  against  the  estate, 
the  price  so  paid  is  irrelevant  as  to 
the  true  value  of  the  land.  Lanquist 
V.  Chicago,  200  111.  69,  65  N.  E.  681 
(1902). 

Information  from  others.  —  A  wit- 
ness cannot  base  his  estimate  of 
value    upon    prices    which    he    heard 


had  been  paid  for  similar  land.  Ore- 
gon E.  &  Nav.  Co.  V.  Eastlack,  (Or. 
1909)  102  Pac.  1011;  Gulf,  C.  &  S. 
P.  By.  Co.  V.  Gillespie  &  Carlton, 
(Tex.  Civ.  App.  1909)   118  S.  W.  628, 

2.  Iowa.  —  Swanson  r.  Keokuk, 
etc.,  B.  Co.,  116  Iowa  304,  89  N.  W. 
1088    (1902). 

Maryland.  —  Baltimore  v.  Smith, 
etc.,  Brick  Co.,  80  Md.  458,  31  Atl. 
423    (1895). 

Hew  York.  —  Bobinson  r.  Lewis, 
7  Misc.  536,  27  N.  Y.  Suppl.  989 
(1894)  ;  Hangen  ('.  Hachemeister,  114 
N.  Y.  566,  21  N.  E.  1046,  11  Am.  St. 
Bep.   691,  5  L.   B.  A.   137    (1889). 

Tennessee.  —  Humphreys  v.  Holt- 
singer,  3  Sneed  228   (1855). 

Vermont.  —  Bawson  r.  Prior,  57 
Vt.  612    (1885). 

'Wyoming.  —  Johnson  v.  McMullin, 
3  Wyo.  237,  21  Pac.  701,  4  L.  B.  A. 
670    (1889). 

3.  St.  Louis,  etc.,  B.  Co.  i'.  Smith, 
42  Ark.  265  (1883);  Pate  v.  Mit- 
chell, 23  Ark.  590,  79  Am.  Dec.  114 
(1861);  Omaha  Southern  B.  Co.  v. 
Todd,  39  Nebr.  818,  58  N.  W.  289 
(1894)  ;  Moore  V.  Harvey,  50  Vt.  297 
(1877). 
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being  accorded,  many  courts  have  been  unable  to  recognize  in  the 
amount  paid  for  land  any  proof  whatever  of  its  value.  Real  estate 
not  being,  in  strictness,  fungible,*  but  rather  an  article  of  which 
the  supply  is  limited  and  special  desirability  readily  possible,  the 
price  paid  for  a  particular  parcel  of  land  may,  in  many  oases, 
furnish  no  real  guide  to  its  true  worth.  The  ruling  has  even  been 
made  that  the  price  paid  for  it  is  not  admissible  as  evidence  of 
value,^  though  the  good  faith  of  the  transaction  be  not  disputed.* 
Should  the  land  in  question  have  been  bought,  together  with  other 
property,  for  an  entire  price,  the  evidence  as  to  the  whole  must 
be  rejected  unless  the  value  of  the  additional  real  or  personal  estate 
so  purchased  can  be  definitely  established.''  In  proportion  as  the 
parcel  of  land  in  question  is  fungible,  i.  e.,  possesses  no  elements 
of  exceptional  intrinsic  value  or  desirability  quoad  a  particular 
individual,  prices  realized  on  sales  of  it  are  significant  as  to  value. 
Prices  paid  for  city  lots,®  for  example,  sold  according  to  a  plan 
might  properly  be  regarded  as  strongly  probative  as  to  their  market 
value. 

Exchanges.  —  On  an  exchange  of  property,  the  value  of  that 
which  is  given  may  be  shown  for  the  purpose  of  establishing  the 
fair  worth  of  what  has  been  received.® 

Lump  price.  —  Where  several  articles  are  purchased  at  one 
time  for  an  entire  consideration,  it  would  be  natural  to  expect  that 
some  deduction  should  have  been  made  by  the  parties  from  the 
mere  addition  of  the  separate  values  of  the  several  items.  To 
attempt,  therefore,  to  establish  the  value  of  one  of  these  by  de- 
ducting from  the  total  amount  paid  the  fair  cash  value  of  the 
others  has  been  held  to  be  an  erroneous  method  of  reaching  the 
result.^"  For  much  the  same  reason,  where  real  estate  is  paid 
for,   in  part,  by  goods  taken  in  trade,   the  price  paid  has  no 

4.  §  2099.  7.  Lanquist  v.  Chicago,  200  111.  69, 

5.  Anderson  v.  Knox,  20  Ala.   156       65  N.  E.  681    (1902). 

(1852).  8.    Johnson    v.    McMullin,    3    Wyo. 

6.  People  V.  Eushford,  81  N.  Y.  237,  21  Pac.  701,  4  L.  E.  A.  670 
App.  Div.   298,  80  N.  Y.   Suppl.  891        (1889). 

(1903).  9.    Carr    v.    Moore,    41    N.   H.    131 

Good  faith  in  conducting  the  sale       (1860).     See   also    Galliers   v.    Chi- 
must     be     affirmatively     established.       cago,  etc.,  E.   Co.,   116  Iowa  319,  89 
People   V.    Eushford,   81   N.   Y.   App.       N.  W.  1109   (1902). 
Div.  298,  80  N.  Y.  Suppl.  891  (1903).  10.   Wells  v.  Kelsey,    15  Abb.  Pr. 

(N.  Y.)   53   (1862). 
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tendency  to  establish  true  market  value."     The  time  of  the  ex- 
change must  not,  in  any  event,  be  too  remote  to  be  relevant.'^ 

Settlements.  —  Where  the  lands  of  various  persons  have  been 
taken  in  pursuance  of  some  general  plan  of  public  improvement, 
the  considerations  actually  effective  in  bringing  about  a  settle- 
ment of  any  of  these  claims  for  damage  are  so  numerous  and  often 
so  independent  of  the  actual  value  of  the  land  as  to  make  the  sums 
paid,  in  settlement  of  such  demands  but  slightly  probative,  if 
evidentiary  at  all,  as  to  the  true  worth  of  the  property.  Still  less 
will  the  court  permit  evidence  of  such  an  adjustment  to  be  con- 
sidered by  an  expert  or  a  jury  in  passing  upon  the  value  of  other 
lands  similarly  taken.^'  Practically  the  same  situation  is  pre- 
sented where  a  number  of  owners  are  seeking  to  recover  damages 
for  the  effects  of  an  injurious  act  from  which  they  have  all 
suffered.  The  application  of  the  rule  is  the  same  whether  the 
settlement  in  question  was  reached  by  agreement  of  the  parties,^* 
the  award  of  arbitrators  '■'^  or  the  verdict  of  a  jury.^® 

§  2175o.  (Constituents  for  the  Experts  Judgment;  Sales  of 
the  Property);  Similar  Property.  —  In  the  absence  of  more  satis- 
factory evidence,  an  expert  or  a  jury  may  consider,  as  some  proof 

11.  Sverven  v.  Thompson,  110  Schuylkill  Valley  E.  Co.  v.  Ziemar, 
Minn.  484,  126  N.  W.  131   (1910).  124  Pa.  St.  560,  17  Atl.  187   (1889); 

12.  Oregon  R.  &  Nav.  Co.  v.  East-  Pennsylvania,  etc.,  Canal,  etc.,  Co.  v. 
lack,   (Or.  1909)   102  Pac.  1011.  Bunnell,    2    Wkly.    Notes    Cas.    633 

13.  Calif orrda.    —    Spring    Valley       (1876). 

Water-works  v.   Drinkhouse,   92   Cal.  Rhode  Island.  —  Howard  v.  Provi- 

528,  28   Pac.   681    (1891).  dence,  6  R.  I.  514   (1860). 

Idaho.  —  Spokane,  etc.,  R.  Co.  •».  A  difference  in  the  natural  condi- 

Lieullen,  2  Idaho  1101,  29  Pac.  854  tion   of    two    parcels    may    suffice   to 

(1892).  deprive  the  fact  of  a  collateral  sale  • 

Illinois.   —   Peoria   Gaslight,    etc.,  of  such   probative  force  as   it  might 

Co.    V.   Peoria  Terminal  R.    Co.,   146  otherwise   possess.     In  re  Thompson, 

111.  372,   34  N.  E.  550,  21  L.  R.  A.  127   N.  Y.   463,  28  N.  E.  389,   14  L. 

373    (1893).  R.   A.   52    (1891)     [affirming   1    Silv. 

Massachusetts.  —  Fall  River  Print  Supreme    389,    5    N.    Y.    Suppl.    370 

Works  ('.  Fall  River,   110  Mass.  428  (1889)]. 

(1872)  ;  Kelliher  v.  Miller,  97  Mass.  14.  Providence,  etc.,  R.  Co.  r.  Wor- 

71    (1867).  cester,    155    Mass.    35,    29   N.    E.    56 

Missown.— Springfield  v.   Schmook,  (1891);    Cobb   v.   Boston,   112   Mass. 

68  Mo.  394  (1878).  181    (1873);   U.   S.   v.   Freeman.   113 

'New  Hampshire.  —  Amoskeat;  Mfg.  Fed.   370    (1902). 

Co.    V.     Worcester,     60    N.     H.     522  15.   White    v.   Fltchburg   R.    Corp., 

(1881);  Amoskeag  Mfg.  Co.  r.  Head,  4  Gush.   (Mass.)   440   (1849). 

59  N.  H.  332   (1879).  16.    Howe    r.    Howard,    158    Mass. 

Pennsylvania.      —      Pennsylvania  278,  33  N.  E.  528   (1893). 
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of  the  value  of  property,  prices  realized  on  sales  of  land  sub- 
stantially similar  in  value  carrying  elements.  Clearly,  in  ad- 
mitting a  proponent  into  this  field  of  inquiry,  administration  is 
permitting  him  to  wander  outside  the  direct  line  of  proof. 
Reasoning  by  analogy,-^  the  implied  assumption  that  things  having 
certain  qualities  in  common  both  possess  the  one  relevant  to  the 
issue,  upon  which  the  evidentiary  quality  of  prices  realized  at 
sales  of  similar  property  practically  rests,^  more  often  suggests 
investigation  than  supplies  proof.  It  is  not  at  all  surprising  to 
find  that  certain  courts  have  declined  to  admit  any  testimony  of 
this  kind  in  aid  of  their  deliberations.^  When  received,  the  evi- 
dence is  confined  to  that  of  actual  sales.  Ineffectual  efforts  to  bring 
about  one  are  irrelevant.*  It  is  essential,  moreover,  that  the  col- 
lateral sale,  in  order  to  throw  light  upon  true  value,  should  have 
been  made  between  persons  free  to  contract.  The  sale  must  not 
be  a  forced  one."    For  the  same  reason,  no  use  will  be  made  of  the 


§  21750-1.  "  In  ordinary  language, 
however,  analogy  has  come  to  mean 
any  resemlance  between  things  which 
enables  us  to  believe  of  one  what  we 
know  of  the  other.  Thus,  the  planet 
Mars  possesses  an  atmosphere,  with 
clouds  and  mist  closely  resembling 
our  own;  it  has  seas  distinguished 
from  the  land  by  a  greenish  color, 
and  polar  regions  covered  with  snow. 
The  red  color  of  the  planet  seems  to 
be  due  to  the  atmosphere,  like  the 
red  color  of  our  sunrises  and  sunsets. 
So  much  is  similar  in  the  surface  of 
Mars  and  the  surface  of  the  earth 
that  we  readily  argue  there  must  be 
inhabitants  there  as  here."  Jevons 
Elementary  Logic,  p.  226. 

2.  Paine  v.  Boston,  4  Allen  (Mass.) 
168  (1862);  Galway  y.  Metropolitan 
El.  R.  Co.,  13  N.  Y.  Suppl.  47 
(1890);    Belding    v.   Archer,    131    N. 

C.  287,  42  S.  E.  800   (1902). 

3.  California.  —  Central  Pac.  R. 
Co.   V.   Pearson,  35   Cal.  247    (1868). 

Georgia.  —  Selma,  etc.,  R.  Co.  v. 
Keith,  53  Ga.  178   (1874). 

Nebraska.  —  See  also  Union  Pac. 
R.  Co.  V.  Stanwood,  98  N.  W.  656 
(1904). 


New  Jersey.  —  Montclair  R.  Co.  v. 
Benson,  36  N.  J.  L.  557    (1873). 

Pennsylvania.  —  Gorgas  v.  Phila- 
delphia, H.  &  P.  R.  Co.,  215  Pa.  501, 

64  Atl.  680  (1906);  Pennsylvania 
Schuylkill  Valley  R.  Co.  v.  Ziemar, 
124  Pa.  St.  560,  17  Atl.  187  (1889); 
Pittsburgh,  etc.,  R.  Co.  v.  Vance,  115 
Pa.  St.  325,  8  Atl.  764  (1887)  ;  Penn- 
sylvania, etc.,  R.,  etc.,  Co.  v.  Bunnell, 
2  Wkly.  Notes  Gas.  633  (1876); 
East  Pennsylvania  R.  Co.  v.  Hiester, 
40  Pa.  St.  53    (1861). 

4.  Richardson  v.  Webster  City,  111 
Iowa  427,  82  N.  W.  920  (1900); 
Wiley  V.  West  Jersey  R.  Co.,  44  N. 
J.  L.  247   (1882). 

Express  contract.  —  Where  the 
price  of  a  commodity  or  piece  of  land 
is  settled,  as  between  the  parties,  by 
the  terms  of  a  special  contract,  evi- 
dence is  not  admissible  to  establish 
a  fair  market  value  by  the  prices 
realized  at  sales  of  similar  property. 
Monture  v.  Regling,  140  Wis.  407, 
122  N.  W.  1129   (1909). 

5.  O'Malley  v.  Com.,  182  Mass.  196, 

65  N.  E.  30   (1902). 
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results  of  sales  which  took  place  under  such  drcumstanees  as 
would  tend  to  prevent  the  property  being  sold  for  what  it  was 
fairly  worth.® 

Testing.  —  The  objection  of  remoteness  is  much  less  effective 
upon  cross-examination  than  in  connection  with  the  direct  testi- 
mony of  the  witness.  In  making  affirmative  proof  of  value,  length 
of  time,  in  the  absence  of  evidence  that  no  change  has  taken  place 
in  the  condition  of  the  property,  may  well  serve  to  exclude  any 
showing  as  to  what  prices  were  realized  at  former  sales  of  similar 
commodities.  Where  the  effort  is  merely  to  test  the  correctness 
of  an  estimate  made  by  an  opposing  witness,  a  much  longer  inter- 
val has  been  regarded  as  not  sufficient  to  exclude  questions  as  to 
prices  at  such  sales.'^ 

Action  of  appellate  court.  —  An  appellate  court  will  not  reverse 
the  action  of  the  trial  judge,  so  long  as  reason  has  been  exercised. 
In  cases,  however,  where  plainly  material  testimony  has  been 
rejected  *  or  proof  received  which  under  no  rational  construction 
could  be  deemed  relevant,®  a  new  trial  may  be  ordered,  provided 
prejudice  be  affirmatively  shown.  A  consideration  strongly  bear- 
ing upon  the  reasonableness  of  the  action  of  the  presiding  judge 
is  as  to  whether  it  would  be  fair  to  assume  that  the  proponent  has 
it  in  his  power  to  produce  evidence  less  remote  in  point  of  time  or 
more  satisfactory  in  logical  cogency.-"* 

§  2175p.  (Constituents  for  the  Bxperfs  Judgment;  Sates  of 

the  Property;  Similar  Property);  Personal  Property In  case 

of  chattels  not  fungible,^  important  assistance  to  an  expert  or  jury 
in  estimating  value  may  frequently  be  furnished  by  consideration 
of  the  prices  secured  at  sales  of  similar  property."  The  fact, 
therefore,  may  be  established  by  any  competent  witness  who  knows 
it.'     The  articles  in  question  having  no   precise  market  value, 

6.  Pittsburg,  etc.,  R.  Co.  v.  Patter-  10.  Pierce  r.  Boston,  164  Mass.  92, 
son,    32    Pittsb.    Leg.    J.     (Pa.)     257       41  N.'  E.  227    (1895). 

(1885);    Brindle    v.   Adams,   33   Leg.  §  2175p-l.  §  2099. 

Int.   (Pa.)    322   (1875).  2.  The  inference  has  been  rejected. 

7.  Watson  v.  Milwaukee,  etc.,  R.  Nugent  P.  Armour  Packing  Co.,  (Mo. 
Co.,,  57  Wis.  332,  15  N.  W.  468  App.  1904)  81  S.  W.  506;  The  Oce- 
(188S)    (five  years).  anlca,   156  Fed.  306    (1907)     (towing 

?.  Paine  v.  Boston,  4  Allen  (Mass.)  barge). 

168    (1862).  3.  Aken  r.  Clark,   (Iowa,  1909)   123 

9.    Kansas    City,    a'tc.,    R.    Co.    v.  N.    W.   381     (cattle)  ;    Dean    r.   Van 

Splitlog,    45    Kan.    68,   25    Pac.    202  Nostrnnd,  101  N.  Y.  621,  4  N.  E.  134 

(1890).  (1886);  Kean  v.  Landrum,  72  S.  C. 
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precise  similarity  between  the  two  chattels  cannot  be  expected. 
It  is  sufficient,  therefore,  should  substantial  similarity  be  estab- 
lished.* In  such  a  case,  the  fact  that  the  collateral  sale  was  made 
at  a  considerable  distance  °  from  the  location  of  the  property 
directly  estimated  is  not  regarded  as  material.  Even  where 
variations  which  are  essential  are  developed,  the  evidence  of  col- 
lateral sales  is  not  thereby  rendered  irrelevant  should  it  be  possible 
to  identify  these  points  of  difEerence  and  make  an  allowance, 
which  would  be  reasonably  exact,  for  their  influence.* 

Second-hand  articles.  —  Fungible  articles  having  a  definite 
market  value  when  new  may  become  non-fungible  by  the  deteriora- 
tion caused  by  use.  They  may  become  shopworn.  Under  such 
circumstances,  the  facts  relating  to  hona,  fide  sales  of  similar 
articles  may  be  received ''  to  assist  the  judgment  of  the  jury  or  the 
expert,  although  made  at  a  place  at  considerable  distance  or  after 
a  substantial  interval  of  time.* 

Secondary  evidence.  —  The  inquiry  being  as  to  the  value  of  an 
identified  chattel,  direct  evidence  on  the  subject  is  considered 
primary.  That  of  similar  articles  is  in  a  sense  secondary.  If, 
in  the  opinion  of  the  court,  such  secondary  evidence  is  being 
offered  by  a  party  instead  of  the  primary  which  it  is  in  his  power 
to  produce,  the  secondary  proof  may  properly  be  rejected.® 

§  2175c[.  (Constituents  for  the  Bxperfs  Judgment;  Sales  ot 
the  Property;  Similar  Property);  Eeal  Estate.  —  The  question 
as  to  the  admissibility  of  evidence  of  this  kind  naturally  arises  in 
case  of  a  res  nonrfungibilis.  Usually  this  is  land.  Certain  tri- 
bunals have  permitted  the  results  of  sales  of  similar  lands  to  be 
placed  before  the  skilled  witness  testifying  as  an  expert  or  before 
the  jury  as  constituting  an  assistance  to  them  in  reaching  their 

556,  52  S.  E.  421   (1905)    (timber  on  53  N.  W.  342    (1892);   Blanchard  v. 

adjacent  land).     See  also  James  H.  New  Jersey  Steamboat  Co.,  59  N.  Y. 

Rice    Co.    V.   Penn.   Plate   Glass    Co.,  292   (1874);  Denver  Onyx,  etc.,  Mfg. 

117  111.  App.  356  (1904).  Co.  v.  Reynolds,  72  Fed.   464,   18   C. 

4.  Bullard   v.   Stewart,    (Tex.   Civ.  C.  A.  638   (1896). 

App.    1907)    102    S.   W.    174    (mules  7.    Parmenter    v.    Fitzpatrick,    135 

and  horses).  N.  Y.  190,  31  N.  E.  1032   (1892). 

5.  Foster    v.    Ward,    75    Ind.    594  8.    Parmenter    v.    Fitzpatrick,    135 
(1881)      (twelve     miles);     Cross     v.  N.  Y.  190,  31  N.  E.  1032   (1892). 
Wilkens,  43  N.  H.  332    (1861)    (ten  9.  Atchison,  etc.,  R.  Co.  v.  Harper, 
miles).  19  Kan.  529    (1878). 

6.  Latham  v.  Shipley,  86  Iowa  543, 
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judgment.'  The  probative  value  of  this  species  of  evidence  has 
been  highly  esteemed.^  It  has  never,  hov?ever,  been  regarded  as 
an  entirely  satisfactory  single  test.^ 

Recitals.  —  The  prices  paid  upon  sales  of  similar  property  can- 


§  2175q-l.  Illinois.  —  Eldorado, 
M.  &  S.  W.  Ry.  Co.  V.  Everett,  225 
111.  529,  80  N.  E.  281  (1907)  ;  Dady 
V.  Condit,  209  111.  488,  70  N.  E.  1088 
(1904);  Culbertson,  etc.,  Packing, 
etc.,  Co.  V.  Chicago,  111  111.  651 
(1884);  St.  Louis,  etc.,  E.  Co.  v. 
Haller,  82  111.  208    (1876). 

Iowa.  —  Cherokee  v.  Sioux  City, 
etc..  Town  Lot,  etc.,  Co.,  52  Iowa 
279,  3  N.  W.  42   (1879). 

Kentucky.  —  Chicago,  St.  L.  &  N. 
0.  R.  Co.  D.  Rottgering,  26  Ky.  Law 
Rep.  1167,  83  S.  W.  584  (1904); 
Louisville,  A.  &  P.  V.  Electric  Ry. 
Co.  V.  Whipps,  25  Ky.  Law  Rep. 
2312,  80  S.  W.  507   (1904). 

Louisiana.  —  New  Orleans  v.  Man- 
free,  111  La.  927,  35  So.  981   (1904). 

Maine.  —  Norton  v.  Willis,  73  Me. 
580  (1882);  Warren  v.  Wheeler,  21 
Me.  484   (1842). 

Maryland.  —  Baltimore  v.  Smith, 
etc..  Brick  Co.,  80  Md.  458,  31  Atl. 
423    (1895). 

Massachusetts.  —  Hunt  v.  Boston, 
152  Mass.  168,  25  N.  E.  82  (1890); 
Roberts  v.  Boston,  149  Mass.  346,  21 
N.  E.  668  (1889)  ;  Gardner  v.  Brook- 
line,  127  Mass.  358  (1879)  ;  Paine  v. 
Boston,  4  Allen  168  (1862).  See  also 
O'Malley  v.  Com.,  182  Mass.  196,  65 
N.  E.  30   (1902). 

ifissouri.  —  Metropolitan  St.  Ry. 
Co.  V.  Walsh,  197  Mo.  392,  94  S.  W. 
860  (1906);  Matter  of  Forsyth 
Boulevard,  127  Mo.  417,  30  S.  W. 
188  (1894);  Markowitz  i'.  Kansas 
City,  125  Mo.  485,  28  S.  W.  642,  46 
Am'.  St.  Rep.  498    (1894). 

New  Hampshire.  —  Hoit  v.  Rus- 
sell, 56  N.  H.  559  (1876);  White  v. 
Concord  R.  Co.,  30  N.  H.  188  (1855)  ; 
Concord  R.  Co.  r.  Greely,  23  N.  H. 
242  (1851);  Thornton  V.  Campton, 
18  N.  H.  20   (1845). 


New  York. ,  —  Hart  v.  Langan,  39 
N.  E.  643  (1895);  Langdon  v.  New 
York,  133  N.  Y.  628,  31  N.  E.  98 
(1892);  Rondout,  etc.,  R.  Co.  v. 
Deyo,  5  Lans.  298  (1871).  See  also 
People  V.  Rushford,  81  N.  Y.  App. 
Div.  298,  80  N.  Y.  Suppl.  891   (1903). 

Pennsylvania.  —  Matteson  v.  New 
York  Cent.  &  H.  R.  R.  Co.,  40  Pa. 
Super.  Ct.  234  (1909).  See  also 
Houston  V.  Western  Washington  R. 
Co.,  204  Pa.  St.  321,  54  Atl.  166 
(1903). 

Tennessee.  —  Union  Ry.  Co.  v. 
Hunton,  114  Tenn.  609,  88  S.  W.  182 
(1905). 

Washington.  —  Seattle,  etc.,  R. 
Co.  V.  Gilchrist,  4  Wash.  509,  30  Pae. 
738    (1892). 

Wisconsin.  —  Washburn  v.  Mil- 
waukee, etc.,  R.  Co.,  59  Wis.  364,  18 
N.  W.  328   (1884). 

United  States.  —  Laflin  v.  Chi- 
cago, etc.,  R.  Co.,  33  Fed.  415 
(1887). 

In  assessing  compensation  in  a.  case 
of  expropriation  of  land,  the  sales  of 
adjoining  properties  afford  a  safe 
prima  facie  basis  of  valuation.  The 
King  V.  Murphy,  12  Exchequer  Ct. 
Rep.  401    (1909). 

Post  litem  motam.  —  It  is  by  no 
means  fatal  io  admissibility  that  the 
collateral  sale  was  made  post  litem 
motam.  Louisiana  Ey.  &  Nnviwation 
Co.  V.  Morere,  116  La.  997,  41  So. 
236    (1906). 

2.  St.  Louis,  etc.,  R.  Co.  v.  Clark, 
121  Mo.  169,  25  S.  W.  192,  906,  26 
L.  R.  A.  751  (1894);  Thornton  V. 
Campton,  18  N.  H.  20   (1845). 

3.  Moale  v.  Baltimore,  5  Md.  314, 
61  Am.  Dec.  276  (1854).  See  also 
Illinois,  etc.,  R.  Co.  v.  Humiston,  208 
111.  100,  69  N.  E.  880   (1904). 


2921 


Change  in  Value  op  similar  Lands.        §  2l75q 


not  be  established  as  facts  by  showing  the  recitals  of  consideration 
or  the  like  set  forth  in  the  instruments  by  which  such  sales  are 
constituted  or  evidenced.*  On  the  other  hand,  a  prima  facie  pro- 
bative effect  has  been  accorded  to  such  statements.* 

Remoteness.  —  It  must,  in  all  cases,  ap'pear  to  the  reasonable 
satisfaction  of  the  trial  court,®  that  the  sales  claimed  to  be  pro- 
bative were  not  made  at  a  period  too  distant,  in  point  of  time, 
to  be  relevant. '^  A  protracted  interval  usually  connotes  dissimi- 
larity in  conditions.^  The  case  is  still  stronger  where  the  fact  of 
change,  e.  g.,  the  making  of  improvements  on  the  land,"  is  affirm- 
atively shown.  Should  this  inference  of  alteration  be  in  no  way 
rebutted,  the  intervention  of  a  considerable  lapse  of  time  naturally 
suggests  rejection  of  the  evidence  of  prices  realized  on  sales  of 
similar  property.'" 


4.  New  Orleans  v.  Manfree,  111 
La.  927,  35  So.  981   (1904). 

In  a  suit  for  pre-emption  only  very 
slight  evidence  is  required  of  the 
plaintiff  to  support  h4s  allegation 
that  the  price  entered  in  the  sale- 
deed  is  not  the  true  price  in  order  to 
shift  the  burden  of  proof  onto  the 
vendee.  Dwarka  v.  Ludar,  (India 
1900)  4  Oudh  Cases  (Dar  and 
Misra)    247. 

5.  Sanitary  Dist.  of  Chicago  v. 
Pearee,   110  111.  App.   592    (1903). 

6.  Concordia  Cemetery  Assoc,  v. 
Minnesota,  etc.,  R.  Co.,  121  111.  199, 
12  N.  E.  536  (1887);  Stinson  v. 
Chicago,  etc.,  R.  Co.,  27  Minn.  284, 
6  N.  W.  784  (1880);  Packard  v. 
Bergen  Neck  R.  Co.,  54  N.  J.  L.  553, 
25  Atl.  506  (1892);  Bruner  v. 
Threadgill,  88  N.  C.  361    (1883). 

7.  Alahama.  —  Burgin  v.  Marx,  48 
So.   348    (1909). 

Illinois.  —  Kuhn  v.  Eppstcin,  239 
111.  555,  88  N.  E.  174   (1909). 

Massachusetts.  —  Patch  v.  Boston, 
146  Mass.  52,  14  N.  E.  770  (1888) 
(a  few  months)  ;  Green  v.  Pall  River, 
113  Mass.  262  (1873);  Shattuck  v. 
Stoneham  Branch  R.  Co.,  6  Allen 
(Mass.)    115    (1863). 

Missouri.  —  Hewitt  v.  Price,  102 
S.  W.  647   (1907). 


Wisconsin.  —  Washburn  v.  Mil- 
waukee, etc.,  R.  Co.,  59  Wis.  364,  18 
N.  W.  328   (1884). 

Leases.  —  In  proving  the  rental 
value  of  certain  premises,  it  may  be 
relevant  to  show  the  rent  reserved  in 
a  prior  lease  of  the  same  estate.  The 
transaction,  however,  must  not  be 
too  remote  to  be  relevant.  Raapke 
&  Katz  Co.  V.  Schmoeller  &  Mueller 
Piano  Co.,  (Nebr.  1908)  118  N.  W. 
652. 

In  general,  the  presiding  judge  will 
be  careful  to  see  to  it  that  evidence 
of  actual  renting  shall  control  exag- 
gerated and  speculative  estimates  on 
the  subject.  Liskey  v.  Snyder,  66  W. 
Va.  149,  66  S.  E.  702   (1910). 

8.  Washburn  v.  Milwaukee,  etc.,  R. 
Co.,  59  Wis.  364,  18  N.  W.  328 
(1884). 

9.  Beans  v.  Denny,  (Iowa,  1908) 
117  N.  W.  1091. 

10.  Everett  v.  Union  Pac.  R.  Co., 
59  Iowa  243,  13  N.  W.  109  (1882) 
(twelve  years)  ;  May  v.  Boston,  158 
Mass.  21,  32  N.  E.  902  (1893)  (nine- 
teen months)  ;  Hunt  v.  Boston,  152 
Mass.  168,  25  N.  E.  82  (1890)  (three 
and  one-half  years)  ;  Chandler  v.  Ja- 
maica Pond  Aqueduct  Corp.,  122 
Mass.  305   (1877)    (three  years). 
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On  the  other  hand,  where  it  is  shown  or  can  fairly  be  assumed 
that  no  material  difference  in  the  condition  of  the  property  has 
taken  place  in  the  meantime,  the  evidence  still  continues  to  be 
competent,  even  after  an  extended  interval.  ^^ 

Substantial  similarity.  —  The  requirement  is  made  for  objective 
relevancy  that  such  a  similarity  in  the  physical  condition  and 
general  value-carrying  elements  of  the  two  pieces  of  property 
should  be  shown  to  exist  that  prices  realized  on  sales  of  the  one 
should  have  a  logical  tendency  td  show  the  value  of  the  other.-'* 
The  similarity  must  extend  to  all  essential  particulars,^^  e.  g., 
location^*  and  so  forth.     Should  substantial  similarity  be  pre- 


11.  Montgomery  v.  Sayre,  100  Cal. 
182,  34  Pac.  646,  38  Am.  St.  Rep. 
271  (1893)  (a  few  months);  Bow- 
ditch  V.  Boston,  164  Mass.  107,  41 
N.  E.  132  (1895)  (two  and  one-half 
years)  ;  Roberts  v.  Boston,  149  Mass. 
346,  21  N.  E.  668  (1889)  (twenty 
months). 

12.  Dady  v.  Condit,  209  111.  488, 
70  N.  E.  1088  (1904);  O'Hare  v. 
Chicago,  etc.,  R.  Co.,  139  111.  151,  28 
N.  E.  923  (1891);  Cummins  v.  Des 
Moines,  etc.,  R.  Co.,  63  Iowa  397,  19 
N.  W.  268  (1884)  ;  Quiney  v.  Boston, 
148  Mass.  389,  19  N.  E.  519  (1889)  ; 
Thompson  v.  Boston,  148  Mass.  387, 
19  N.  E.  406  (1889);  Lawton  v. 
Chase,  108  Mass.  238  (1871);  Laing 
V.  United  Jersey  R.,  etc.,  Co.,  54  N. 
J.  L.  576,  25  Atl.  409,  33  Am.  St. 
Rep.   682    (1892). 

See  also  Illinois,  etc.,  R.  Co.  v. 
Hnmiston,  208  111.  100,  69  N.  E.  880 
(1904). 

13.  Alabama.  —  Tennessee  Coal, 
Iron  &  R.  Co.  v.  State,  37  So.  433 
(1904). 

MassaffJmsetts.  —  Lakeside  Mfg. 
Co.  V.  City  of  Worcester,  186  Mass. 
552,  72  N.  E.  81  (1904)  (city  and 
country  water  power ) . 

Missouri.  —  Hewitt  v.  Price,  102 
S.  W.  647    (1907). 

Nelraska.  —  Union  Pac.  R.  Co.  v. 
Btanwood,  98  N.  W.  656    (1904). 

New  Jersey   —   Hadley   v.   Board 


of  Chosen  Freeholders  of  Passaic 
County,  62  Atl.  1132  (1906);  Laing 
V.  United  New  Jersey  R.,  etc.,  Co., 
54  N.  J.  L.  576,  25  Atl.  409,  33  Am. 
St.  Rep.  682   (1892). 

Oreffon.  —  City  of  Dallas  v.  Boise, 
75  Pac.  208    (1904)    (water  powers). 

Texas.  —  Kirhy  v.  Panhandle  & 
G.  Ry.  Co.,  (Civ.  App.  1905)  88  S. 
W.  281;  Newbold  v.  International  & 
G.  N.  R.  Co.,  (Civ.  App.  1904)  78 
S.  W.  1079. 

Two  parcels  of  land  must,  it  is 
said,  be  in  the  same  locality  and  of 
the  same  general  description.  Chi- 
cago &  S.  L.  R.  Co.  V.  Kline,  220  111. 
334,  77  N.  E.  229    (1906). 

It  has  been  held  that  the  fact  of 
platting  a  tract  of  land  may  make 
an  essential  difference.  Martin  v. 
Chicago  &  M.  Electric  Ry.,  220  111. 
97,  77  N.  E.  86   (1906). 

Minor  points  of  similarity.  —  Sales 
do  not  become  relevant  merely  be- 
cause the  two  pieces  of  land  present 
one  or  more  minor  points  of  resem- 
blance. It  is  not  suflScieiit  that  a 
lot  is  similar  to  the  land  in  question 
only  in  being  low  and  traversed  by  a 
brook.  Chandler  t\  Jamaica  Pond 
Aqueduct  Corp.,  122  Mass.  305 
(1877). 

14.  Huntington  r.  Attrill,  118  N. 
Y.  365,  23  N.  E.  544  (1890)  ;  Brad- 
shaw  V.  Rome,  etc.,  R.  Co.,  1  N.  Y. 
Suppl.   691    (1888)     (timber   lands); 
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sented,  a  great  variety  of  details  may  be  regarded  as  negligible 
"without  affecting  the  administrative  rule.  Thus,  one  acquainted 
with  town  lots  may  be  qualified  to  speak  as  to  the  fair  worth  of 
those  in  a  borough.^'^  Some  relaxation  of  the  strictness  of  this 
rule  is  naturally  accorded  where,  on  account  of  some  peculiarity 
in  situation  ^^  or  the  presence  of  any  other  unique  feature,  an 
inherent  difficulty  of  proof  is  presented.^'  The  same  indulgence 
is  conceded  in  eases  where  the  conditions  are  such  that  a  proper 
allowance  can  be  accurately  made  for  the  monetary  influence  of 
any  point  of  dissimilarity  which  may  be  developed.  Under  this 
line  of  reasoning,  disparity  in  size,-"^*  difference  in  the  class  of 
buildings  on  the  land,^*  the  presence  or  absence  of  restrictions  on 
its  use  ^^  and  the  like  have  been  regarded  as  not  destroying  the 
substantial  similarity  of  the  two  parcels.  In  such  cases,  the 
owner  of  property  may  show  the  items  of  superiority  in  favor  of 
his  own.^''  On  the  other  hand,  the  points  of  advantage  in  the 
collateral  land  may  be  established  by  the  opponent.^^  Where  the 
dissimilarity,  however,  is  marked  and  not  readily  discounted  with 
precision,  the  fact  is  fatal  to  admissibility.     Sales  of  high  land 


Dallas  V.  Boiae,  44  Oreg.  302,  75  Pac. 
208  (1904);  Newbold  r.  Interna- 
tional, etc.,  R.  Co.,  (Tex.  Civ.  App. 
1904)  78  S.  W.  1079;  Washburn  v. 
Milwaukee,  etc.,  R.  Co.,  59  Wis.  364, 
18  N.  W.  328  (1884). 

A  reasonable  distance,  one  which 
fails  to  imply  any  necessary  dis- 
similarity in  essential  conditions,  is 
not  regarded  as  fatal  to  admissi- 
bility. Concordia  Cemetery  Assoc,  v. 
Minnesota,  etc.,  R.  Co.,  121  111.  199, 
12  N.  E.  536  (1887);  Gardner  v. 
Brookline,  127  Mass.  3.58  (1879). 
But  see  Dallas  r.  Boise,  44  Orej;.  302, 

75  Pac.  208  (1904).  This  is  es- 
pecially true  in  case  of  wild  lands. 
Mains   v.  Haight,   14  Barb.    (N.  Y.) 

76  (1852). 

In  so  far  as  distance  is  influential 
in  the  matter  at  all,  its  effect  is  to 
diminish  the  probative  weight  of  the 
evidence.  Mier  r.  Phillips  Fuel  Co., 
(Iowa,  1906)  107  N.  W.  621;  Ham 
V.  Salem,  100  Mass.  350  (1868); 
Packard   r.   Bergen   Neck  R.   Co.,   54 


N.  J.  L.  553,  25  Atl.  506  (1892); 
In  re  Thomson,  1  Silv.  Supreme  (N. 
y.)  389,  5  N".  Y.  Suppl.  370  (1889). 
Thus,  the  price  of  land  near  a  city 
is  not  proof  of  the  value  of  that  sub- 
stantially more  distant.  Chicago  & 
S.  L.  Ry.  Co.  V.  Mines,  221  111.  448, 
77  N.  E.  898    (1906). 

15.  Savings  &  Trust  Co.  of  Indi- 
ana, Pa.  V.  Pennsylvania  R.  Co.,  229 
Pa.  484,  78  Atl.  1039  (1911). 

16.  Benham  v.  Dunbar,  103  Mass. 
365  (1869)  (island  in  Boston  har- 
bor) . 

17.  §  1741. 

18.  Sawyer  v.  Boston,  144  Mass. 
470,  11  N.  E.  711  (1887). 

19.  Pierce  v.  Boston,  164  Mass.  92, 
41  N.  E.  227   (1895). 

20.  Lyman  v.  Boston,  164  Mass. 
99,  41  N.  E.  127   (1895). 

21.  Chicago,  etc.,  R.  Co.  v.  Emery, 
51  Kan.  16,  32  Pac.  631    (1893). 

22.  Wyman  !'.  Lexington,  etc.,  R. 
Co.,    13   Mete.    (Mass.)    316    (1847). 
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are  irrelevant  as  to  the  value  of  low-lying  ones.^^  What  wild  land 
is  fairly  worth  cannot  reasonably  be  shown  by  establishing  the 
prices  realized  on  sales  of  estates  under  cultivation.^* 


§  2175r.  (Constituents  for  the  Expert's  Judgment;  Sales  of 
the  Property;  Similar  Property);  Services.  —  The  sums  charged 
or  received  for  similar  services,  while  not  without  value  as  a  de- 
liberative fact/  especially  where  the  creditor  is  one  of  a  dass,^ 
involves  such  a  variety  of  objective  variations  in  the  nature  of 
the  services  themselves  and  so  great  a  difference  in  the  subjective 
qualifications  of  those  who  have  rendered  them,  as  seldom  to  be 
probative.  In  other  words,  the  charge  customarily  made  for 
similar  services  is  devoid  of  probative  quality.^     Of  still  less  im- 


23.  Daigneault  v.  Woonsoeket,  18 
E.  I.  378,  28  Atl.  346   (1893). 

24.  Fox  V.  Eobbins,  (Tex.  Civ.  App. 
1902)  70  S.  W.  597.  See  also  O'Mal- 
ley  V.  Com.,  182  Mass.  196,  65  N.  E. 
30    (1902). 

§  2175r-l.  Colorado.  —  Geiger  v. 
Kiser,  47  Colo.  297,  107  Pao.  267 
(1910);  Fleming  v.  Wells,  101  Pac. 
66   (1909). 

loua.  — ■  Allen  v.  Urdangen,  119 
N.  W.  724   (1909). 

Kentucky.  —  Murray  v.  Ware,  1 
Bibb  (Ky.)  325,  4  Am.  Dec.  637 
(1809). 

Missouri.  —  Cornelius  v.  Grant,  8 
Mo.   59    (1843). 

Neic  York.  —  Whipple  v.  Farrelly, 
121  N.  Y.  Suppl.  117,  136  App.  Div. 
587    (1910). 

Rule  in  the  Philippines.  —  A  differ- 
ent administrative  rule  has  been 
adopted  by  the  courts  in  the  Philip- 
pine Islands.  It  has  been  settled,  in 
that  system  of  jurisprudence,  that  in 
contracts  relating  to  the  performance 
of  services  or  labor  it  is  to  be  pre- 
sumed that  a  certain  and  definite 
compensation  was  agreed  upon,  not 
only  where  there  is  an  express  stipu- 
lation to  this  effect  but  where  the 
same  may  be  ascertained  from  the 
custom  and  usages  of  the  place  where 
such  services  or  labor  were  performed. 


An  exception  is  mafintained  where 
the  parties  have  agreed  that  such 
compensation  be  fixed  by  a  third  per- 
son or  should  be  determined  by  the 
courts  upon  the  testimony  of  experts. 
Smith  and  Eeyes  v.  Lopez,  5  Philip- 
pine Eeports  78   (1905). 

2.  Eggleston  v.  Boardman,  37  Mich. 
14  (1877);  State  v.  Ampt,  6  Ohio 
Dec.  (Eeprint)  699,  7  Am.  L.  Eec. 
469  (1878);  Heblich  v.  Slater,  217 
Pa.  404,  66  Atl.  655  (1907)  (at- 
torney) ;  Thompson  v.  Boyle,  85  Pa. 
St.  477    (1877). 

3.  Alabama.  —  Alabama  Security 
Co.  V.  Dewy,  47  So.  55  (1908)  ;  Har- 
ris V.  Eussell,  93  Ala.  59,  9  So.  541 
(1891). 

Arkansas.  —  Maurice  v.  Hunt,  80 
Ark.  476,  97  S.  W.  664   (1906). 

California.  —  Trenor  !'.  Central 
Pac.  R.  Co.,  50  Cal.  222    (1875). 

Connecticut.  —  Eobbins    v.    Harvey, 

5  Conn.  335    (1824). 

Illinois.  —  Scott  V.  Wright,  138 
111.  App.  105    (1907). 

loua.  —  Forey  v.  Western  Stage 
Co.,  19  Iowa  535   (1865). 

Kentucky.  —  Holiday   v.  Watson, 

6  Ky.  L.  Eep.  590  (1885);  French 
V.  Frazier,  7  J.  J.  Marsh.  425  (1832). 

Nebraska.  —  Thompson  v.  Gaffey, 

52  Nebr.  317,  72  N.  W.  314   (1897). 

New  Hampshire.  —  Low  V.  Con- 
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portance  is  any  proof  as  to  what  others  have  charged  *  or  received 
for  doing  like  work.®  IT  or  is  even  a  party,  though  he  may  be 
affected  by  such  estimates  regarding  services  as  he  has  previously 
made,®  in  any  way  concluded  by  his  action  on  other  occasions.'' 
What  the  creditor  has  earned  during  the  same  time  in  other  em- 
ployments *  or  has  charged  for  doing  different  work  of  the  same 
general  class  ^  is  equally  immaterial. 


§  2175s.  (Constituents  for  the  Expert's  Judgment) ;  Specific 

Uses.  —  An  element  of  value,  important  to  the  expert  or  the  jury, 
is  the  availability  for  specific  uses  which  the  property  in  question 
possesses.  A  competent  witness,  therefore,  will  be  permitted  to 
state  this.^     That  a  witness  as  to  the  value  of  land  has  limited 


necticut,  etc.,  R.  Co.,  45  N.  H.  370 
(1864). 

Vermont.  —  Noyes  v.  Fitzgerald, 
55  Vt.  49   (1883). 

4.  McKnight  v.  Detroit  &  M.  Ry. 
Co.,  (Mich.  1904)  97  N.  W.  772,  10 
Detroit  Leg.  N.  777. 

5.  McKnight  v.  Detroit,  etc.,  R. 
Co.,  (Mich.  1904)  97  N.  W.  772; 
Seurer  v.  Horst,  31  Minn.  479,  18  N. 
W.  283  (1884);  Allen  v.  Lowe,  19 
Ohio  Cir.  Ct.  353,  10  Ohio  Cir.  Dec. 
353    (1899). 

6.  Holiday  v.  Watson,  6  Ky.  L. 
Rep.  590    (1885). 

7.  Collins  V.  Fowler,  4  Ala.  647 
(1843);  Haish  v.  Payson,  107  111. 
365  (1883)  ;  Evans  f.  Koons,  10  Ind. 
App.  603,  38  N.  E.  350  (1894); 
Maney  v.  Hart,  11  Wash.  67,  39  Pac. 
268  (1895). 

There  is  authority  to  a  different 
effect.  Holman  v.  Fesler,  7  Watts  & 
S  (Pa.)  313  (1844).  See  also  Cohen 
V.  Cohen,  2  Macke^y  (D.  C.)  227 
(1883). 

8.  Alabama  Security  Co.  v.  Dewy, 
(Ala.  1908)   47  So.  55. 

A  fortiori,  the  salary  paid  a  given 
oificer  or  employee  is  immaterial  as 
to  what  he  is  at  present  entitled  to 
receive  unless  it  be  shown  that  the 
creditor  is  such  an  officer  or  employee 
or  has   done  the  work  of  one.     Ala- 


bama Security  Co.  v.  Dewy,  (Ala. 
1908)    47  So.  55. 

9.  Fuller  v.  Stevens,  (Ala.  1905) 
39  So.  623. 

Independent  relevancy.  —  Where 
it  appears  that  one  or  both  contract- 
ing parties  knew  of  prior  bills  for 
like  services  made  by  one  of  them, 
the  charges  contained  may  be  com- 
petent, not  as  evidence  of  value  but 
as  proof  of  the  probable  understand- 
ing of  the  parties  at  the  time  of 
their  contract.  Paige  v.  Morgan,  28 
Vt.  565    (1856). 

So,  what  a  predecessor  in  a  sal- 
aried office  received  is  competent  in 
an  action  by  his  successor,  the  duties 
being  the  same.  Cumberland  Tel., 
Co.  V.  Weaver,  13  Ky.  L.  207  (1891). 
See  also  Meislahn  v.  Irving  Nat. 
Bank,  62  N.  Y.  App.  Div.  231,  70 
N.  Y.   Suppl.  988    (1901). 

In  like  manner,  the  fact  that  prior 
charges  may  be  of  deliberative  im- 
portance as  tending  to  enable  the 
jury  to  judge  as  to  the  reasonable- 
ness of  conflicting  testimony.  Tar- 
rent  V.  Gittelson,  16  S.  C.  231 
(1881). 

§  2175S-1.  In  a  case  where  there 
was  a  passage  from  a  street  in  the 
rear  of  the  premises  where  one  of  the 
defendants  carried  on  a  licensed 
liquor  business,  over  which  customers 
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his  estimate  merely  to  its  availability  for  one  of  several  uses,  does 
not  necessarily  constitute  a  fatal  objection  to  receiving  his  testi- 
mony.^   It  affects  simply  the  weight  to  be  accorded.* 

Personal  property.  —  The  party  seeking  to  establish  the  intrinsic 
value  of  a  chattel  may  properly  introduce  evidence  tending  to 
show  the  uses  for  which  it  is  available.*  Nevertheless,  it  can 
scarcely  be  said  that  knowledge  of  the  purposes  for  which  an 
article  may  be  employed  is  the  best  test  of  its  value.^ 

Real  estate.  —  The  availability  of  land  for  specific  purposes 
may  be  asserted  by  any  one  who  knows.  Thus,  a  witness  may  be 
allowed  to  declare  an  opinion  that  certain  premises  are  well 
adapted  to  manufacturing,^  railroad,'  residential  ®  or  other  ®  pur- 
poses. The  question,  in  such  cases,  to  be  asked  the  witness  is  not 
as  to  the  uses  to  which  the  land  may  be  put  but  as  to  those  for 
which  it  is  naturally  or  peculiarly  adapted  and  suited.^"  It 
follows  that  any  statement  of  the  objects  to  which  a  particular 
witness  would  himself  devote  the  land,  if  he  owned  it,  is  irrelevant, 
if  nothing  further  be  shown.^^  On  the  contrary,  that  lands 
situated  like  those  in  question  are  in  active  demand  for  a  particular 
purpose  may  be  a  material  circumstance.-'^ 

who  desired  to  visit  the  bar  without  4,  43  Am.  Eep.  131   (1882).   See  also 

attracting  notice  could  do  so,  it  was  Wells,  etc.,  Express  Co.  v.  Williams, 

held  that  such  passage  enhanced  the  (Tex.  Civ.  App.  1902)   71  S.  W.  314. 

value   of   the   property   for   the   pur-  6.    Clagett    v.    Easterday,    42    Md. 

poses  of  a  bar,  and  so  constituted  an  617     (1875)  ;     King    v.    Minneapolis 

element  of  compensation.     The  King  Union   E.   Co.,   32  Minn.  224,   20  N. 

i;.  Condon,  12  Exchequer  Ct.  Eep.  275  W.   135    (1884). 

(1909).  7.  Russell  v.  St.  Paul,  etc.,  E.  Co., 

2.  Enterprise  Lumber  Co.  v.  Porter,  33  Minn.  210,  22  N.  W.  379    (1885). 
(Ala.  1910)   51  So.  723.  8.  Ohio  Valley  E., etc.,  Co.  v.  Kerth, 

3.  Enterprise  Lumber  Co.  v.  Porter,  130  Ind.  314,  30  N.  E.  298    (1891)  ; 
(Ala.  1910)    51  So.  723.  Forsyth   v.   Doolittle,    120   U.    S.   73, 

4.  Nosier  v.  Chicago,  etc.,  E.   Co.,  7   S.  Ct.  408,  30  L.  ed.  586    (1877). 
73  Iowa  268,  34  N.  W.  850    (1887).  9.  Chandler  v.  Geraty,  10  S.  C.  304 

5.  Stevens  v.  Springer,  23  Mo.  App.  (1878). 

375    (1886).  10.  Santa   Ana  v.  Harlin,   99  Cal. 

Second-hand  articles.  —  The  uses  538,  34  Pac.  224   (1893). 

to     which    second-hand    articles    can  11.     Hochstrasser     v.     Martin,     62 

proiitably    be    put    should    be    stated  Hun    (N.   Y.)    165,   16   N.  Y.   Suppl. 

for  the  purpose   of  enabling  the  ex-  558    (1891). 

pert  or  jury  to  estimate  their  value.  12.   St.   Louis,  etc.,   E.   Co.   v.   St. 

Luse    V.    Jones,    39    N.    J.    L.    707  Louis    Union   Stock   Yards    Co.,    120 

(1877)  ;   Jones  i).  Morgan,  90  N.  Y.  Mo.  541,  25  S.  W.  399   (1894). 
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CHAPTER  XXXI. 

HANDWRITING. 

Handwriting,  2176. 

Proof  by  direct  evidence,  2177. 

Proof  by  secondary  evidence,  2178. 

(1)  circumstantial,  2178. 
characteristics  of  handwriting,  2179. 
phenomena  of  documents,  2180. 

who  are  qualified  as  witnesses,  2181. 

special  knowledge,  2182. 
age,  2183. 
alterations,  2184. 
prominent  appearances,  2185. 

(2)  inference  from  observation^  2186. 
certainty  required,  2187. 

claim  to  knowledge,  2187a. 
limitations  imposed,  2188. 
necessity,  2189. 
relevancy,  2190. 

detail  of  constituting  facts,  2191. 
grounds,  2192. 

■  a  discredited  basis  of  inference,  2193. 
qualifications  of  witness,  2194. 

qualifications  compared,  2195. 

a  unique  subject-matter,  2196. 
specific  qualifications,  2197. 
an.ie  ?ifem  motam,  2198. 
Ordinary  observer,  2199. 
qualifications,  2199. 

(1)  seeing  person  write,  2199. 
a  sound  limitation,  2200. 

cannot  state  undisclosed  amthor  of  disputed  docu- 
ment, 2201. 
probative  force,  2202. 
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(2)  adoption  in  course  of  biisiness,  2203. 
ante  litem  motam,  2204. 

what  amounts  to  acquiescence,  2205. 
business  correspondence,  2206. 
evidence  of  person  other  than  receiver,  2207. 
technical  inferences,  2208. 

(3)  special  experience,  2209. 

ancient    documents,    family    correspondence,    etc., 

2209a. 
official  documents,  2210. 
other  sources  of  familiarity,  2211. 
ante  litem  motam.,  2212. 
notes  and  negotiable  securities,  2213. 
Skilled  observer,  2214. 

qualifications  required,  2214. 
"  Comparison  of  hands,"  2214a. 
Sidney's  trial,  2214b. 
a  misunderstood  phrase,  2214c. 
an  interesting  sequel,  2214d. 
qualifications  must  be  affirmatively  proved,  2215. 
study  and  investigation,  2216. 
practical  experience,  2217. 

clerical  positions,  2218. 
subjective,  2219. 

claim  and  disclaimer,  2220. 
requirements,  2221. 
selecting  unfair  specimens,  2221a. 
understanding  the  phrase,  2222. 
evolution  of  the  rule,  2223. 
witness  not  an  expert,  2224. 
English  rule,  2225. 

statutory  modifications,  2226. 
Canadian,  2227. 
Colonial,  2227a. 
American  rule,  2228. 

court  and  jury,  2229. 

documents  introduced  into  evidence  as  standard  for 

comparison  rejected,  2230. 
documents  introduced  into  evidence  as  standard  for 
comparison  accepted,  2231. 
avoiding  collateral  issues,  2232. 
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special  rules  in  particular  states,  2233. 

New  Hampshire,  2233. 

Pennsylvania,  2234. 

South  Carolina,  2235. 
witness  to  comparison  rejected,  2236. 

danger  of  collateral  issues,  2237. 

corroborative   evidence   admitted,  2238. 

documents  already  in  the  case,  2239. 
witness  to  comparison  accepted,  2240. 

comparison  with   documents  already  in   evidence, 
2241. 

comparison  with  documents  already  on  file,  2242. 

comparison  with  documents  introduced  for  the  pur- 
pose, 2243. 
statutory  modifications,  2244. 

qualification,  2245. 

California,  2246. 

Colorado,  2246a. 

Delaware,  2246b. 

Florida,  2246c. 

Georgia,  2247. 

Hawaii,  2247a. 

Iowa,  2248. 

Kentucky,  2249. 

Louisiana,  2250. 

Missouri,  2251. 

Montana,  2252. 

Nebraska,  2253. 

iVew  Jersey,  2254. 

iVew  Fori,  2255. 

Oregon,  2256. 

Pennsylvania,  2257. 

Rhode  Island,  2258. 

Tennessee,  2259. 

.Tea;as,  2260. 

Wisconsin,  2261. 

C7m<ed:  (S^kies,  2262. 
proo/  of  standard,  2263. 
admissions,  2264. 
estoppel,  2264a. 
Vol.  Ill  — 184 
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proof,  2265. 

ancient  documents,  2266. 

empirical  rules,  2267. 

evidence  must  he  positive,  2268. 

letter-press   copies,    tracings,   magnified   drawings, 

etc.,  2269. 
standardizing  document  should  he  present  in  court, 
2270. 
testing  upon  cross-examination,  2271. 
ohjectionable  tests,  2271a. 
proof  limited  to  handwriting  of  alleged  ondhor  of  disputed 

documents,  2272. 
proof  in  criminal  cases,  2273. 
self-serving  specimens  of  handwriting  of  alleged  author  of 

disputed  document,  2274. 
specially  prepared  specimens,  2275. 
tests  for  genuineness  of  standard,  2276. 
satisfaction  of  presiding  judge,  2277. 

mechanical  aids  in  testing  genadneness,  2278. 
magnified  drawings,  2279. 
measurements,  2280. 
microscopes,  2281. 
photographs,  2282. 

preliminary  proof  of  accuracy,  2283. 
Prohative  weight  of  the  inference,  2284. 
a  question  for  the  jury,  2284. 

circumstances  affecting  weight,  2285. 
function  of  the  court,  2286. 
favorable  comment,  2287. 
unfavorable  comment,  2288. 
inference  a  reasoned  one,  2289. 
tests  furnished  hy  cross-examination,  2290. 

§  2176.  Handwriting As  the  estimate  of  value,  just  con- 
sidered,^ concerns  the  application  to  observed  phenomena  of  the 
standard  of  money,  so  the  characteristic  question  involved  in  the 
genuineness  of  handwriting  is  the  effect  of  applying  the  standard 
of  resemblance.  In  both  cases,  the  witness  observing  the  thing  to 
which  dispute  attaches,  mentally  compares  it  with  the  standard 

S  2176-1.  §§  2096-2175S. 
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which  has  been  created  in  his  mind  on  the  subject.  The  accuracy 
■with  -which  that  standard  is  used,  the  skill  with  which  the  measure- 
ment is  made,  will  naturally  be  found  to  vary  greatly  according  to 
the  experience  and  training  of  the  observer.  This  is  the  point  to 
which  the  jury  directs  its  attention.  From  the  standpoint  of 
judicial  administration,  however,  the  question  of  handwriting  is 
one  as  to  the  various  methods  in  which  this  mental  standard,  this 
standardizing  ideal,  may  properly  be  established  and  applied.  In 
several  subsidiary  ways,  treated  as  preliminary  matters,^  the  au- 
thenticity or  genuineness  of  a  particular  specimen  of  handwriting 
may  be  proved  as  a  fact.  Such  is  not  the  difficulty  involved  in  the 
general  topic  of  Handwriting.  That,  as  has  been  said,  attaches  to 
the  inference,  conclusion  or  reasoning  of  witnesses,  an  estimate 
from  observation,  especially  involving  administrative  problems  as 
to  how  the  mental  standard  to  be  applied  may  legally  and  logically, 
i.  e.,  procedurally  and  rationally,  be  created. 

§  2177.  Proof  by  direct  Evidence The  genuinenes'S  of  hand- 
writing, including  under  this  broad  term  marks,  figures,^  or 
signs,  may  be  proven  as  a  fact  by  the  direct  evidence  of  persons 
who  saw  it  made.  Nothing  could  well  be  more  satisfactory  than 
this.^     "  The  general  rule  seems  to  be,  that  the  best  evidence 

2.  §  1760.  Pennsylvania. — Carson's  Appeal,  59 

§     2177-1.     Stone     v.    Hubbard,    7  Pa.    493,    498,    503     (1868)     (will); 

Cush.    (Mass.)    595    (1851);    Kux   v.  Engles  v.    Bruington,   4   Yeates   345, 

Central     Michigan     Sav.     Bank,     93  346    (1807). 

Mich.    511,    53    N.    W.    828    (1892);  Rhode   /siand.  —  Kinney   v.   Flynn, 

Sheldon   v.   Benham,   4  Hill    (N.  Y.)  2  R.  I.  319,  326   (1852). 

129,   40  Am.  Dee.  271    (1843);   Nor-  Tennessee.  —  Fogg    v.    Dennis,    3 

man    v.    Morrell,   4   Ves.    Jr.    769,    4  Humph.  47    (1842). 

Rev.  Rep.   347,  31   Eng.   Reprint  398  England.  —  Pearcy    v.    Dicker,    13 

(1799).  Jur.   997    (1849);    Sayer  v.   Glossop, 

Marks. — The  inference  of  witnesses  12  Jur.  462    (1848);   George  v.   Sur- 

may  extend,  in  the  event  of  suitable  rey,  M.  &  M.  516   (1830). 

qualification,  to  proof  of  the  authen-  Where  the  mark  is  of  an  ordinary 

ticity  of  peculiar  marks.  type    containing    nothing   distinctive, 

Alabama.  —  Strong   v.    Brewer,    17  e.   g.,   a   simple   cross,   the   inference 

Ala.  706,  710  (1850).  is,   as  a   rule,   too   conjectural  to  be 

Hew   York.  —  Jackson  v.  Van  Du-  received.      Carrier    v.    Hampton,    11 

sen,    5   Johns.    155    (1809)     (two   in-  Ired.    307,    311     (1850);    Shinkle    v. 

itials).  Crock,  17  Pa.  159,  161   (1851). 

'North   Carolina.  —  State   v.   Wood-  2.  The  most  obvious  proof  of  hand- 

ruflf,  67  N.  C.  90   (1872).  writing  is  the  testimony  of  a  witness 

Oregon.  —  State  v.  Tice,  30  Or.  457,  who  saw  the  paper  or  signature  ac- 

48  Pac.  367   (1897).  tually    written.      In    the    absence   of 
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of  handwriting  is  a  witness  who  actually  saw  the  party  write  it."  ^ 
Evidence  such  as  this  presents  no  peculiarity  for  the  consideration 
of  judicial  administration. 

Transaction  witnesses  *  are,  however,  comparatively  rare. 
Seldom  does  it  happen  in  practice  that  the  actual  writing  of  a 
disputed  specimen  of  chirography  has  been  witnessed.  The 
primary  evidence  being  thus  absent,  administration  is  obliged  to 
rely  upon  proof  of  facts  of  a  secondary  grade.  The  latter  may  be 
one  of  two  kinds.  (1)  Circumstantial  evidence,  (2)  Inferences 
of  competent  observers  testifying  from  the  resemblance  of  a  dis- 
piited  writing  to  a  mental  standard  created  by  means  which  the 
law  deems  adequate.  The  use  of  these  species  of  secondary  evi- 
dence will  be  considered  in  the  order  indicated. 

§  2178.  Proof  by   secondary  Evidence;    (1)    Circumstantial. — 

Circumstantial  evidence  is  confessedly  secondary.^  As  is  else- 
where stated,^  the  attempt  thus  to  distinguish  between  direct  and 
circumstantial  evidence  is  one  rather  misleading  than  helpful. 
Properly  considered,  the  most  direct  statement  of  a  witness  is 
circumstanially  relevant  to  the  existence  of  the  fact  asserted.  So 
far  as  relates  to  the  evidentiary  fact,  the  so-called  circumstantial 
evidence  is  as  direct  as  any  other.^  Adopting  common  legal  no- 
menclature, it  may  be  said  that  the  genuineness  of  a  particular 
specimen  of  handwriting,  the  fact  that  it  was  or  was  not  made  by 
him  whose  work  it  purports  to  be,  may  be  established  by  the  use 
of  circumstantial  evidence.*  Looking  at  the  matter  from  the 
standpoint  of  the  document  itself,  this  may  be  of  two  kinds,  ex- 
trinsic or  intrinsic. 

Extrinsic.  —  Examples  of  the  use  of  circume+antial  evidence 

such   proof   the  best   evidence   is  the  2.   §   15. 

information   of   witnesses   acquainted  3.  The  true  distinction  obviously  is 

with    the   supposed   writer,   and   who  that  between   statements  on  the  one 

from  seeing  him  write  have  acquired  hand,   as   to   the   existence   of   a   res 

a     knowledge     of     his     handwriting.  gestcB    (§§    6.   47,   2581,   2985,   3024) 

Tarnofker    v.    Grissler,     108    N.    Y.  fact   and   on    the   other,    declarations 

Suppl.  696   (1908).  which  assert  tlie  aetuality  of  a  pro- 

3.  Redford  i'.  Peggy,  6  Rand.  (Va.)  bative  (§  51)  one.  The  latter  is  log- 
316,  328  (1828),  per  Carr,  J.  See  ically  relevant,  in  some  degree  of  re- 
also  State  i'.  Witherspoon,  231  Mo.  moteness,  to  the  existence  of  the 
706,  133  S.  W.  323   (1910).  former. 

4.  §§  269c,  487.  4.  Shaffer  v.  U.  S.,  24  App.  D.  C. 
I  2178-1.  §  466.                                      417   (1904). 
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extrinsic  to,  outside  of,  a  document  which  purports  to  have  been 
written  by  A  for  the  purpose  of  proving  that  the  latter  actually 
wrote  it,  are  naturally  numerous.  A  is  seen,  for  instance,  to  enter 
a  particular  room,  a  library,  having  but  one  door  which  is  con- 
stantly under  observation.  It  is  ascertained  that  at  the  moment 
when  A  entered  nobody  was  there.  Only  blank  paper,  fresh  pens, 
ink  and  other  unused  writing  materials  were  on  the  table.  A 
remains,  alone  and  unobserved,  long  enough  to  have  enabled  him 
to  write  a  document  which,  immediately  upon  his  leaving  the  room, 
is  discovered  lying  in  an  appropriate  place.  Additional  facts, 
that  the  ink  is  fresh  on  the  paper  which  corresponds  to  surround- 
ing stationery  or  even  appears  to  have  been  torn  from  a  blank 
sheet  of  paper  which  it  accurately  fits,  that  the  blotting  pad  con- 
tains a  reversed  impression  of  a  portion  of  the  writing,  and  the 
like,  contribute  to  the  circumstantial  force  of  the  inference  that 
A  actually  did  the  writing.  As  a  very  ordinary  way  of  establish- 
ing an  everyday  fact,  such  proof,  extrinsically  circumstantial, 
merits  and  receives  little  specific  judicial  attention. 

Intrinsic.  —  Nor  is  the  administrative  situation  different  in  any 
marked  degree  should  the  facts  circumstantially  tending  to  show 
that  A  wrote  a  given  document  be  contained  in  the  instrument 
itself.  In  a  general  way,  such  probative  circumstances  may  be 
said  to  be  either  objective,  in  the  vehicle  and  symbols  used  for  the 
conveyance  of  thought,  or  subjective  to  the  writer  himself,  though 
objectively  manifested.  Of  the  former  class,  is  the  appearance  of 
the  paper  itself,  the  freshness  or  faded  character  of  the  ink,  the 
peculiar  water  mark  or  texture  of  the  paper,  any  other  phenomenon 
of  documents.^ 

Into  the  latter  division  would  seem  to  fall  the  individual  idio- 
syncrasies of  the  alleged  writer,  his  peculiarities  in  spelling,®  the 
characteristics  of  his  handwriting  and  the  like.  The  effect  of  these 
may  now  properly  be  considered.^ 

5.  §  2180.  depending  on  the  degree  of  peculiar- 

6.  "  It  was  hardly  disputed  that  if  ity  in  the  mode  of  spelling,  and  the 
a  habit  of  the  plaintiff  so  to  spell  number  of  occasions  in  which  the 
the  word  was  proved,  it  was  some  plaintiff  had  used  it."  Brookes  v. 
evidence  against  the  plaintiff  to  Tichborne,  5  Exch.  929  (1850),  per 
show  that  he  ivrote  the  libel.     Indeed  Parke,  B. 

we  think  that  proposition  cannot  be  7.  §  2179. 

disputed,  the  value  of  such  evidence 
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§  2179.  (Proof  by   secondary   Evidence;    [1]    Circumstan' 

tial) ;  Characteristics  of  Handwriting.  —  In  a  broad  sense,  the 
entire  reasoning  as  to  the  genuineness  of  handwriting  from  re- 
semblance is  a  study  of  the  characteristics  displayed  by  the  writer. 
The  probative  force  rests  upon  moral  uniformity/  the  proposition 
of  experience  that  a  person  who  has  done  a  given  thing  at  one 
time  will  do  it  at  another.  Attempting  to  look  a  little  deeper, 
handwriting  seems  intimately  connected  with  thought,  habit, 
character,  as  these  tend  to  develop,  each  from  the  other,  in  this 
order,  as  a  result  of  mental  action.  In  other  words,  the  tendency 
of  mental,  psychical  or  metapsychical  impulses  to  express  them- 
selves in  physical  action  is  the  basis  on  which  rests  the  probative 
force  of  resemblance  in  handwriting.  The  man,  as  it  were,  writes 
himself  into  his  handwriting.  To  the  trained  eye,  he  stands 
revealed  by  it.^  Naturally,  this  can,  as  a  general  rule,  only  be 
done  through  the  mediary  of  the  formation  of  physical  habits. 
Practically,  it  is  the  unchanging  character  of  the  writer,  in  form- 
ing and,  as  it  were,  shining  through,  the  physical  habits  of  pen- 
manship, which  the  trained  eye  detects  and  which  constitutes  the 
individual  characteristics  of  the  writer.  On  this,  the  inference 
from  resemblance  is  based.' 

Leaving  the  effect  of  these  more  obscure  considerations  for  sub- 
sequent attention,  it  may  be  observed  that  this  is  not  what  is 
meant  when  reference  is  made  to  circumstantial  evidence  of  hand- 
writing. A  writer,  however  anxious  to  disguise  his  handwriting, 
cannot  well  escape  from  himself.  Even  in  the  most  grotesque 
exaggeration,  lurks  a  hint  of  real  personality.  It  is  almost 
equally  difficult  for  a  man  to  divorce  himself  from  his  ignorance. 
He  may  write  an  uneducated,  untrained  hand.  The  habit  of  mis- 
spelling certain  words,  or  even  most,  words,*  is  perhaps  strong 

§  2179-1.  §5  3265  et  seq.  3.   Attempts    at   disguise   in   hand- 

2.   "  The  theory  upon  which   these  writing  seldom  eradicate  those  pecu- 

expert    witnesses    are    permitted    to  liarities   which  indicate  the  real  au- 

teatify  is  that  handwriting  is  always  thor.     McGarry   r.  Healey,   78   Conn, 

in  some  degree  the  reflex  of  the  nerv-  36.5,  62  Atl.  671    (1905). 

ous  organization  of  the  writer,  which,  4.  Redford  v.  Peggy,  6  Rand.  (Va.) 

independently  of  hia  will  and  uncon-  316,    331     (1828);    Smith    r.    Fenner, 

sciously,  causes  him  to  stamp  his  in-  22  Fed.  Cas.  No.   13,046,  1  Gall.  170 

dividuality  in  his  writing.     I  am  con-  (1812);    Hales'    Trial,    17    How.    St. 

vinced    that    this    theory    is    sound."  Tr.   173    (1728). 
Gordon's  Case,  50  N.  J.  Eq.  397,  422, 
26  Atl.  268    (1893),  per  McGill,   Ch. 
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upon  him.  Many  other  personal  peculiarities  ®  may  be  mani- 
fested in  a  particular  handwriting.  Such  salient  features  are 
obvious  upon  the  surface  and  may  be  pointed  out  to  the  jury  by 
a  skilled  witness  ®  in  connection  with  appropriate  evidence  tend- 
ing to  connect  them  with  a  given  individual.^  Indeed,  the  jury 
may  examine  into  such  evidentiary  facts  by  an  inspection  of  the 
documents  themselves.*  "  Nothing  is  clearer  than  that  this  is  not 
a  mere  comparison  of  hands."  ® 

Customary  use.  ■ — ■  In  cases  where  alleged  writers  may  fairly  be 
said  to  have  a  style,  much  valuable  light  may  be  gained  from  care- 
ful attention  to  this  detail.  The  results  are  often  largely  specula- 
tive and  their  truth  is  seldom  capable  of  demonstration.  Still, 
certain  obvious  peculiarities  or  mannerisms,  such  as  the  frequent 
and  characteristic  use  of  words,  phrases  or  of  their  customary 
abbreviations,^''  may  serve  as  identifying  marks  of  no  small  im- 
portance. A  skilled  witness  testifying  upon  such  points  need  not 
have  seen  the  person  in  question  actually  write.     Per  contra,  it 


5.  Karr  v.  State,  106  Ala..  1,  17 
South.  328  (1895)  ;  Osgood  v.  Dewey, 
13  John.  239  (1816);  State  v.  Hen- 
derson,  29  W.  Va.   158,   1   S.  E.  225 

(1886)  (peculiar  writing  of  letter 
"L");  Creswell  v.  Jackson,  4  F.  & 
F.  1,  5  (1864)  (forger's  habit  of  mis- 
spelling as  in  codicils)  ;  Norman  v. 
Morrell,  4  Ves.  770  (1799)  (special 
way  of  making  a  particular  figure). 
A  skilled  witness  may  testify  from 
the  "  peculiar  form  of  the  letters  and 
their  peculiar  connection "  that  two 
documents  were  written  by  the  same 
person.  Roe  v.  Roe,  40  N.  Y.  Super. 
Ct.  1  (1875).  Evidence  of  this  kind 
relates  to  observed  phenomena.  Any 
basis  of  inference  more  conjectural 
than  this  may  be  rejected.  Thus,  a 
witness  is  not  at  liberty  to  draw, 
from  his  general  knowledge  of  the 
legal  acquirements  of  a  particular 
individual  or  from  the  style  of  a 
given  composition,  a  conclusion  as  to 
authorship.  Throckmorton  v.  Holt, 
180  U.  S.  552,  21  S.  Ct.  474,  45  L. 
ed.  663   (1900). 

6.  Fee  v.  Taylor,  83  Ky.  259,  7  Ky. 
L.  Rep.  248   (1885). 


7.  That  the  identification  is  not 
complete  affects  merely  the  weight  of 
the  evidence.  Bell  v.  Brewster,  44 
Ohio   St.   690,   10   N.  E.   679    (1887). 

8.  Doe  V.  Roe,  16  Ga.  521  (1854); 
Udderzook  v.  Com.,  76  Pa.  St.  340 
(1874). 

Conjecture  excluded.  —  A  compe- 
tent witness,  even  though  possessed 
of  special  knowledge,  will  not  be  al- 
lowed to  state  a  purely  conjectural 
inference  or  one  in  which  the  element 
of  reasoning,  as  compared  with  that 
of  specific  observation,  is  unduly 
large.  Thus,  not  even  a  skilled  wit- 
ness will  be  allowed  to  state  that  a 
forger,  in  imitating  a,  signature  or 
other  writing,  is  more  careful  and 
painstaking  in  the  beginning  of  his 
work  than  he  is  toward  the  end.  Mil- 
ler V.  Dill,  149  Ind.  326,  49  N.  E. 
272    (1897). 

9.  Smith  V.  Fenner,  22  Fed.  Gas. 
No.  13,046,  1   Gall.  170,  175   (1812). 

10.  Dresler  v.  Hard,  127  N.  Y.  235, 
27  N.  E.  823,  12  L.  R.  A.  456,  [re- 
versing 59  N.  Y.  Super  Ct.  192,  6  N. 
Y.  Suppl.  500]  (1891)  ("Jay"  for 
James) . 
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is  not  sufficient  that  he  should  have  done  so.^^  It  may  be  per- 
missible to  observe  that  such  knowledge  may  be  gained  by  com- 
parison of  hands.^^ 

§  2180.  (Proof   by  secondary  Evidence;    [1]    Circumstan' 

tial);  Phenomena  of  Documents In  determining  the  identity  of 

the  writer  of  a  disputed  document,  much  aid  may  occasionally  be 
gained  by  an  inspection  of  the  paper  itself,  attention  being 
directed  not  primarily  to  the  thought  conveyed  but  to  the  structure 
or  other  peculiarity  of  the  vehicle  employed.  Embedded  in  the 
paper  or  on  its  surface  may  be  many  phenomena  of  documents, 
genuine  or  disputed.  These  indications  may  be  relevant  upon 
issues  other  than  that  of  genuineness,  the  identity  of  a  writer. 
As  to  this  alone  it  is,  however,  proposed  to  consider  the  subject  at 
the  present  time.  The  work  of  the  jury  on  this  point  may  be 
assisted  by  the  alert  observation  and  trained  reasoning  of  skilled 
witnesses.^  The  latter  may  point  out  the  physical  indications 
shown  by  a  document  and  the  inferences  fairly  to  be  deduced  from 
them. 

Preliminary  detail  of  fact.  —  Sound  judicial  administration 
may  well  require  that  the  witness,  as  a  preliminary  to  giving  his 
inference,  should  detail  to  the  jury  with  such  particularity  as  he 
reasonably  can,  the  constituent  facts  upon  which  he  bases  it  ^  and 
the  lines  of  reasoning  by  which  it  is  reached. 

§  2181.  (Proof  by  secondary  Evidence;  [1]  Circumstan= 
tial;  Phenomena  of  Documents) ;  Who  are  qualified  as  Witnesses. 
While  the  questions  raised  or  settled  by  the  appearances  which 
documents  may  present  to  a  trained  eye  are  by  no  means  identical 
with  that  covered  by  the  inference  from  the  resemblance  of  hand- 
writing to  a  mental  standard,  the  persons  competent  to  assist  a 

11.  Furber  v.  Hilliard,  2  N.  H.  480  Michigun.  —  Vinton  v.  Peck,  14 
(1824).  Mich.  287    (1866). 

12.  Miles  V.  Loomis,  75  N.  Y.  288,  Mississippi.  —  Wilson  v.  Beau- 
31  Am.  Rep.  470   (1878).  champ,  50  Miss.  24  (1874);  Jones  v. 

The  paper  itself  must  he  produced.  Pinch,  37  Miss.  468    (1859). 

Lauer    v.   Poaey,    15   Pa.    Super.    Ct.  New  York.  —  Dubois  v.  Baker,  30 

543    (1901).  N.  Y.  355   (1864). 

§     2180-1.     Maine.  —  Withee     v.  Ohio.  —  Calkins  r.  State,  14  Ohio 

Rowe,  45  Me.  571    (1858).  St.  222   (1863). 

Massachusetts. — Demerritt  v.   Ran-  2.    May    r.    Dorsett,    30    Ga.    116 

dall,  116  Mass.  331   (1874).  (1860). 
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jury  with  regard  to  them  are  frequently,  indeed,  usually,  the 
same.  A  witness  qualified  by  experience,  commonly  superimposed 
upon  natural  endowment,  is  the  only  person  whom  the  court  will 
probably  regard  as  helpful.  The  matters  covered  by  the  testi- 
mony must  be  those  of  special  skill  or  knowledge  not  shared  by 
ordinary  men.-'  Otherwise,  no  reason  is  suggested  for  invading 
the  province  of  the  jury.  In  this  connection,  persons  acquainted 
with  the  handling,^  inspection  *  or  examination  of  writings  will 
usually  be  found  to  possess  the  required  experience.  The  ques- 
tion of  qualification  may  be  affected  by  the  consideration  as  to 
who  is  the  proponent.  A  party  is  scarcely  at  liberty,  for  example, 
to  question  the  competency  of  a  witness  whom  he  himself  presents 
to  the  court  as  worthy  of  credit.* 

§  2182.  (Proof  by  secondary  Evidence;  [1]  Circumstan- 
tial; Phenomena  of  Documents;  Wlio  are  qualified  as  Wit- 
nesses);   Special    Knowledge Like    other   matters    of    special 

knowledge,^  familiarity  with  the  technical  inferences  presented  by 
the  phenomena  of  documents  concerns  a  matter  of  science,  trade 
or  calling.  As  to  this,  exceptional  training  or  acquired  skill  has 
been  gained  by  a  particular  class  to  an  extent  not  shared  by  men  in 
general.^    Perhaps  the  leading  instance  in  which  handwriting,  as 

§   2181-1.  It  ia  error  to  permit  a  auditor,   teacher    of   penmanship,    at- 

witness  not  shown  to  possess  expert  torneys). 

knowledge  on  the  subject  to  give  his  Kentucky.  —  Watson    v.    Cresap,    1 

opinion  that  a  copy  of  a  letter  is  on  B.  Mon.  195,  36  Am.  Dec.  572  (1841) 

stationery  different  from  that  in  use  (merchant). 

at  a  certain   hotel.     State   v.  Denny,  Mississippi.  —  Jones    v.    Finch,    37 

(N.  D.  1908)    117  N.  W.  869.  Miss.    461,    75    Am.    Dec.    73    (1859) 

2.  Glover  v.  Gentry,  104  Ala.  222,  (bank  notes). 

16  So.  38    (1893).     See  also  Masters  New  York.  —  Hadcock  v.  O'Rourke, 

V.  Masters,  1  P.  Wms„  421   (1718).  6  N.  Y.  Suppl.  549   (1889)    (order  of 

3.  Arizona.  —  Charles  T.  Hayden  additions  to  paper)  ;  Dubois  i'.  Baker, 
Milling  Co.  v.  Lewis,  32  Pac.  263  30  N.  Y.  355  (1864)  ( bank  cashier ) . 
(1891).  North  Carolina.  —  MeLeod   v.   Bul- 

Coiorowio.  —  Hendrix    v.    Gillett,    6  lard,    84    N.    G.    515     (1881)     (made 

Colo.  App.    127,  39  Pac.  896    (1895)  when  drunk). 

( banker ) .                         ,  England.  —  Eeg.  v.  Williams,  8   C. 

Georgia.  — M&y  v.  Dorsett,  30  6a.  &   P.   434,   34   E.    O.   L.   821    (1838) 

116   (1860)    (bank  officer).  (engraver). 

Illinois.  —  Pate   v.   People,    8    111.  4.  Howell   v.   Manwaring,   3   N.  Y. 

644    (1846)    (bank  officer).  St.  454   (1886). 

Zoitd.  —  Eisfeld    v.    Dill,    71    Iowa  5  2182-1.  §§  870  e«  seg. 

442,   32   N.   W.   420    (1887)     (county  2.  Fischl   v.   State,    (Tex.   Cr.  App. 

ino«i    111  s.  W.  410. 
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subordinate  in  importance  to  texture,  finish  and  general  appear- 
ance of  the  document  as  a  whole,  is  most  considered  by  skilled 
observers  is  that  of  bank-notes  and  other  commercial  paper.^ 
Thus,  as  to  the  counterfeit  character  of  bank-notes,  the  officer  of  a 
financial  institution  who  is  accustomed  to  handle  genuine  bills  * 
may  give  his  inference  as  to  the  authenticity  of  particular  speci- 
mens. So,  a  bank  officer  may  testify  to  the  erasures  which  he 
notices  in  a  specimen  of  paper  currency  ^  or  other  financial  obliga- 
tion. A  witness  not  possessed  of  such  a  technical  experience  may 
properly  be  rejected.®  An  ordinary  observer,  i.  e.,  one  devoid  of 
special  experience,  will  not  be  allowed  to  testify  as  to  the  genuine 
character  of  bank-notes  or  other  negotiable  paper.^  To  a  very 
considerable  extent,  the  inference  as  to  the  authenticity  of  dis- 
puted handwriting  is  separable  from  that  relating  to  the  question 
as  to  whether  these  financial  obligations  are  those  of  the  institu- 
tion from  which  they  purport,  to  issue  or  as  to  the  validity  of  a 
given  instrument.  A  person  skilled  in  handwriting,  for  example, 
is  not  thereby  made  competent  to  give  his  opinion  whetlier  an 
erasure  has  been  made  in  an  instrument.* 

Abbreviations,  obscure  passages,  etc.  —  A  witness  suitably 
skilled  in  the  matter  may  testify  as  to  the  meaning  of  abbrevia- 
tions ®  or  figures,^"  contained  in  a  document.  He  may  equally 
well  testify  to  any  other  relevant  inferences  which  he  may  draw 
from  the  fact  of  their  existence.  In  short,  he  may  express  an 
opinion  regarding  any  peculiarities  which  they  may  present  to  his 
mind.  Writings  which  are  in  part  illegible,-^ -^  such  as  a  cipher  or 
secret  code,'^  may  be  explained  by  him.^^     One  so  qualified  may 

3.  §  2213.  10.  Stone     v.     Hubbard,     7     Cush. 

4.  May     v.    Dorsett,    30    Ga.     118  (Mass.)    595   (1851)    (date). 
(1860);     Atwood     v.     Cornwall,     28  11.  Stone     r.     Hubbard,     7     Cush. 
Mich.  339   (1873).  (Masa.)  595  (1851)    (decipher  date)  ; 

5.  Dubois  V.  Baker,  30  N.  Y.  361  Kux  ;;.  Central  Michigan  Sav.  Bank, 
(1864).  93  Mich.  511,  53  N.  W.  828    (1892) 

6.  Payson  !'.  Everett,  12  Minn.  219  (bank  pass  book)  ;  New  York  Mut. 
(1867);  Clark  v.  Bruce,  12  Hun  (N.  L.  Ins.  Co.  v.  Baker,  10  Tex.  Civ. 
Y.)   271    (1877).  App.    515,    31    S.    W.    1072     (1895) 

7.  Payson  c.  Everett,  12  Minn.  216  (date).  See  also  People  r.  King, 
(1867).  125  Cal.  369,  58  Pac.  19   (1899). 

8.  Swan  v.  O'Fallon,  7  Mo.  231  12.  State  !'.  Wetherell,  70  Vt.  274, 
(1841).  40  Atl.  728   (1898). 

9.  Sheldon  v.  Benham,  4  Hill  (N.  13.  Meaning  of  marks. — The  judge 
Y.)    129,  40  Am.  Dec.  271    (1843).  may  exercise  hie  administrative  func- 
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give  his  opinion  as  to  the  signification  of  blind,  elliptical  ^*  or 
otherwise  obscure  passages.  He  may  engage  in  the  very  important 
work  of  deciphering  faint ^^  or  illegible"  writings.'^ 

Province- of  the  jury.  —  Special  knowledge  necessarily  denotes 
a  training,  practical  or  scientific,  beyond  the  experience  of  other 
men.  It  implies  acquaintance  with  facts  which  the  jury  do  not 
know  and  as  to  which  they  cannot  conveniently  be  instructed. 
Should  it  happen  that  either  of  these  conditions  are  absent,  i.  e., 
that  the  jury  already  know  or  could  readily  be  instructed  as  to 
the  fact,  the  evidence  of  the  witness  may  properly  be  rejected.''^ 
This  is  especially  true  in  so  far  as  the  inference  contains  an  ele- 
ment of  reasoning.  Thus,  the  opinion  of  a  skilled  witness  that 
certain  words  were  interpolated  into  a  written  agreement  after 
the  signature,  if  founded  on  the  situation  and  crowded  appearance 
of  the  words,  is  inadmissible,^®  being  an  inference  which  the  jury 


tion  in  requiring  the  best  available 
evidence  to  establish  the  meaning  of 
marks  on  a  map  or  plan.  Hardin  v. 
Ho-yo-ponubby,  27  Miss.  568,  583 
(1854). 

14.  Sheldon  i.  Benham,  4  Hill  (N. 
Y.)  129,  40  Am.  Dec.  271  (1843) 
(notary  public) . 

15.  Kux  V.  Bank,  93  Mich.  511, 
513,  53  N.  W.  828  (1892)  (figure 
"i"  or  "1");  R.  V.  Williams,  8  C. 
&   P.   434    (1838)     (pencil  marks). 

Letters  so  poorly  written  and  unin- 
telligible that  it  would  be  difficult  for 
the  ordinary  juror  to  read  them  may 
be  explained  or  interpreted  by  a  per- 
son skilled  in  deciphering  writings. 
State  v.  Sysinger,  (S.  D.  1910)  125 
N.  W.  879. 

16.  Stone  !'.  Hubbard,  7  Cush.  597 
(1851);  Dresler  v.  Hard,  127  N.  Y. 
238,  27  N.  E.  823  (1891)  ("Jany" 
or  "  July " )  ;  Sheldon  v.  Benham,  4 
Hill  (N.  Y.)  131  (1843);  Beach  v. 
O'Eiley,  14  W.  Va.  58  (1878);  Mas- 
ters V.  Masters,  1  P.  Wms.  425 
(1718)    (will). 

"  When  the  characters  in  which  an 
instrument  is  written  are  difficult  to 
be  deciphered,  or  the  language  of  the 
instrument  is  not  understood  by  the 
court,  the  evidence  of  persons  skilled 


in  deciphering  the  characters,  or  who 
understand  the  language,  is  admissi- 
ble to  declare  the  characters  or  the 
meaning  of  the  language.''  Cal.  C. 
C.  P.  §  1833  (1872).  See  aUo 
Mont.  C.  C.  P.  §  3140  (1895)  ;  Or.  C. 
C.  P.  §   669    (1892). 

17.  Genuineness  of  seals.  —  A 
skilled  witness  may  properly  testify 
from  his  special  knowledge  and  ex- 
perience as  to  whether  two  impres- 
sions are  from  the  same  seal.  Bishop 
Atterbury's  Trial,  16  How.  St.  Tr. 
571   (1723). 

18.  California.  —  Kruse  !:.  Chester, 
66  Cal.  353,  5  Pac.  613   (1885). 

Illinois.  —  Collins  r.  CrocVer,  15 
111.  App.   107    (1884)     (cancellation). 

Massachusetts. — Jewett  [■.  Draper, 
6  Allen  434    (1863). 

Fete  Yorlc.  —  Dresler  v.  Hard,  57 
N.  Y.  Super.  Ct.  192,  6  N.  Y.  Suppl. 
500  (1889)  ;  Johnson  v.  Van  Name,  4 
N.  Y.  Suppl.  523  (1889)  ;  Phoenix  F. 
Ins.  Co.  V.  Philip,  13  Wend.  81 
(1834). 

Vermont.  —  Bridgman  v.  Corey,  62 
Vt.  1,  20  Atl.  273   (1889). 

West  Virginia.  —  Beach  v.  O'Riley, 
14  W.  Va.  55  (1878). 

19.  Jewett  V.  Draper,  6  Allen  434 
(1863). 


§§  2183,  2184  Handwriting.  2940 

could  draw  as  well  as  the  witness.  Naturally,  this  administrative 
caution  is  more  stringently  applied  in  proportion  as  the  fact  in 
question  is  a  material  one,  i.  e.,  approaches  the  distinctive  province 
of  the  jury. 

§  2183.  (Proof  by  secondary  Evidence;  [1]  Circumstan' 
tial;  Phenomena  of  Documents);  Age.  —  A  witness  w'lom  the 
trial  judge  regards  as  qualified  may  state  from  the  appearances 
of  documents  submitted  to  his  inspection  his  inference  regarding 
their  age.-*  He  will  be  permitted  to  give,  for  example,  his  opinion 
as  to  how  lately  they  have  been  made.^  As  bearing  on  the  ques- 
tion of  age,  one  skilled  in  such  matters  may  testify  as  to  whether 
a  particular  document  was  written  in  the  style  or  with  the  phrase- 
ology characteristic  of  the  epoch  from  which  it  purports  to  come.^ 

§  2184.  (Proof  by  secondary  Evidence;  [1]  Circumstan- 
tial; Phenomena  of  Documents);  Alterations.  —  An  inspection 
of  a  document  may  show  the  jury  that  an  important  alteration  ^ 
has  been  made  in  certain  of  its  words,^  figures,^  phrases  or  other 
particulars.     Valuable  information  may  also  thus  be  gained  as  to 

§   2183-1.  Eisfeld  v.  Dill,  71  Iowa  Colorado.  —  Hendrix    v.    Gillett,    B 

442,  32  N.  W.  420    (1887).  Colo.  App.  127,  39  Pac.  896  (1895). 

2.  Eisfeld  i.  Dill,  71  Iowa  442,  32  Illinois.  — -Ba.ie  v.  People,  8  111. 
N.  W.  420  (1887)  ;  Cheney  v.  Dunlap,  644   (1846). 

20  Nebr.  265,  29  N.  W.  925,  57  Am.  Michigan.  —  Vinton    v.    Peck,    14 

Rep.  828   (1886);  Sackett  v.  Spencer,  Mich.   287    (1866)     (eight  dollars   to 

29   Barb.    (N.   Y.)    180    (1859).     See  eighty  dollars). 

also  Williams  v.  Clark,  47  Minn.  53,  'New  York.  —  Hadeock  v.  O'Rourke, 

49  N.  W.  398   (1891).  6  N.  Y.  Suppl.  549  (1889). 

3.  Tracy  Peerage  Case,  10  CI.  &  F.  Testimony  that  the  word  "  seal " 
161,  176   (1839).  was  apparently   written   with  an   in- 

§  2184-1.  Alabama.  —  Birminghaju  delible  pencil  in  a  different  hand- 
Nat.  Bank  i.  Bradley,  108  Ala.  205,  writing  from  the  signature  of  the 
19  So.  791   (1895).  note,     and     appeared    to    have    been 

Indiana.  —  Black  v.   Dale,   18  Ind.  freshly  written,  and  that  the  impres- 

334   (1862).  eion    made    by    an     indelible    pencil 

Michigan.  —  Ives    V.    Leonard,    50  would   rapidly  fade,   was  admissible. 

Mich.  298,  15  N.  W.  463   (1883).  Thompson  v.  Kelsey,  (Ga.  App.  1910) 

Mississippi.  —  Moye  v.  Herndon,  30  68  S.  E.  518. 

Miss.  118   (1855).  3.  Nelson  v.  Johnson,   18  Ind.  329 

England.  —  Norman   V.   Morrell,    4  (1862);      Stevenson-    v.      Gunning's 

Ves.  Jr.  770  (1799).  Estate,    64    Vt.    601,    25    Atl.    697 

2.  Aiaftoma.  —  Birmingham     Nat.  (1892);     State    v.    Smails,     (Wash. 

Bank  i:  Bradley,  108  Ala.  205,  19  So.  1911)   115  Pac.  82. 
791   (1895). 
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the  time  at  which  the  change  took  place.*  Fraudulent  inter- 
lineations ^  and  any  cancellation  *  or  addition  '^  may  equally  well 
be  demonstrated  to  the  jury  by  the  aid  of  skilled  witnesses  called 
for  the  purpose.  The  alteration  may  consist  of  an  erasure.*  Such 
a  witness  may  declare  the  effect  of  acids  in  erasing  words  on  a 
paper  *  or  as  to  the  instrument  with  which  a  given  alteration  was 
probably  made.-"*  In  any  case,  the  jury  may  properly  observe  and 
be  guided  by  "  all  facts  apparent  and  obvious  upon  an  inspec- 
tion." ^^  It  has,  however,  been  held  that  such  a  question  as  that 
involving  the  genuineness  of  a  document  said  to  have  been  forged 


4.  Eass  17.  Sebastian,  160  111.  604, 
43  N.  E.  708  (1896)  ;  Vinton  v.  Peck, 
14  Mich.  287  (1866)  (before  or  after 
execution)  ;  Ballentine  v.  White,  77 
Pa.  26  (1874);  State  v.  Smails, 
(Wash.  1911)   115  Pac.  82. 

5.  Forbes  v.  Wiggins,  112  N.  C. 
122,  16  S.  E.  905   (1893). 

6.  Beach  v.  O'Riley,  14  W.  Va.  55 
(1878). 

7.  Rass  V.  Sebastian,  160  111.  602, 
43  N.  E.  708  (1896)  [affirming  57 
111.  App.  417];  Hawkins  v.  Grimes, 
13  B.  Mon.  (Ky.)  257  (1852);  Du- 
bois V.  Baker,  40  Barb.  (N.  Y.)  556 
(1864). 

Should  the  witness  be  one  skilled 
ii'  the  phenomena  of  documents,  his 
opinion  on  the  subject  may  properly 
be  received.  State  v.  Owens,  73  Mo. 
441  (1881);  State  v.  Tompkins,  71 
Mo.  617  (1880);  Wagner  v.  Jacoby, 
26  Mo.  531    (1858). 

Proof  of  an  interlineation  has  been 
rejected.  Jewett  v.  Draper,  6  All. 
436  (1863)  ;  Swan  v.  Polk,  7  Mo.  237 
(1841). 

8.  Alabama.  —  Birmingham  Nat. 
Bank  v.  Bradley,  108  Ala.  205,  19  So. 
791   (1895). 

Illinois.  —  Pate  V.  People,  8  111. 
664  (1846). 

Iowa.  —  Sylvester  v.  Ammons,  101 
N.  W.  782  (1904)  (original  price 
mark  of  goods). 

Kentucky.  —  Fee  v.  Taylor,  83  Ky. 
263  (1885);  Hawkins  v.  Grimes,  13 
B.  Mon.  257  (1852). 


Missouri.  —  Swan  v.  O'Fallon,  7 
Mo.  231    (1841). 

New  York.  —  Dubois  v.  Baker,  30 
N.  Y.  3-61  (1864)  (before  or  after 
execution). 

An  ordinary  observer  may  be  per- 
mitted under  exceptional  circum- 
stances to  give  his  inference  as  to 
whether  an  erasure  has  been  made. 
Yates  V.  Waugh,  46  N.  C.  483,  1  Jones 
L.  483   (1854). 

Conjecture  excluded.  —  Where  the 
proportion  of  reasoning,  as  compared 
to  the  element  of  observation,  is  so 
large  as  to  approach  the  limits  of 
conjecture,  the  inference  may  prop- 
erly be  rejected.  This  is  particularly 
true  where  the  fact  covered  is  one 
material  to  the  issue  and  where,  there- 
fore, the  claim  of  the  opponent  to  the 
reasoning  of  the  jury  is  strong  in  a 
marked  degree.  Thus,  it  is  not  error 
to  refuse  to  permit  an  expert  in  hand- 
writing to  testify  from  an  examina- 
tion of  the  will,  and  an  erasure  there- 
in, that  a  person  who  wrote  with  a 
nervous  hand  was  unable  to  make 
such  an  erasure,  though  the  witness 
might  properly  testify  that  the  hand 
of  the  person  who  wrote  the  will  was 
nervous  and  unsteady.  Scott  v. 
Thrall,   (Kan.  1908)    95  Pac.  563. 

9.  Birmingham  Nat.  Bank  v.  Brad- 
ley,  (Ala.  1900)    30  So.  546. 

10.  Com.  V.  Webster,  5  Cush.  301 
(1850). 

11.  Dubois  V.  Baker,  30  N.  Y.  355 
(1864). 
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or  fraudulently  altered  is  a  proper  subject  for  the  evidence  of  a 
skilled  witness  and  cannot  be  left  to  the  jury.^^ 


§  2185.  (Proof  by  secondary  Evidence;    [1]    Circumstan- 
tial; Plienomena  of  Documents) ;  Promiiieiit  Appeaiances.  —  An 

inference  wbidi  a  jury  may  make,  not  so  much  from  any  par- 
ticular phenomenon  as  from  the  indications  of  the  document  taken 
as  a  whole,  is  as  to  whether  the  instrument  is  in  a  natural  or  a 
feigned  hand.^  In  the  same  way,  they  may  infer  as  to  whether  it 
is  genuine  or  forged,^  was  all  written,  as  part  of  one  event,  at  one 


12.  Riley  v.  Hall,  119  N.  C.  406, 
26  S.  E.  47   (1896)    (deed). 

§  2185-1.  Connecticut.  —  Lyon  v. 
Lyman,  9  Conn.  55  (1831). 

District  of  Columiia.  —  Kimbro  v. 
First  Nat.  Bank  of  Washington,  1 
MacArthur    (D.  U.)    415   (1874). 

Indiana.  —  Cox  v.  Dill,  85  Ind.  334 
(1882). 

Maine.  —  Withee  v.  Eowe,  45  Me. 
571   (1858). 

Massachusetts.  —  Moody  v.  Eowell, 
17  Pick.  490,  28  Am.  Dec.  317 
(1835). 

Netc  York.  —  People  v.  Hewit,  2 
Park  Cr.  20  (1823).  See  aUo  People 
V.  Spooner,  1  Den.  343,  43  Am.  Dec. 
672   (1845). 

Pennsylvania.  —  In  re  Fuller's 
Estate,  222  Pa.  182,  70  Atl.  1005 
(1908);  Ulmer  v.  Genter,  3  Pennyp. 
453  (1883).  /See  oJso  Commonwealth 
Bank  v.  Haldeman,  1  Penr.  &  W.  161 
(1829). 

United  States.  —  Einker  r.  U.  S., 
151  Fed.  755,  81  C.  C.  A.  379   (1907). 

England.  —  Goodtitle  i'.  Braham,  4 
T.  R.  497    (1792). 

A  skilled  witness  as  to  handwriting 
may  testify  as  to  whether  certain 
specimens  were  written  in  the  normal 
style  of  the  writer,  but  not  as  to 
whether  his  hand  was  guided  at  the 
time  of  writing.  Colbert  v.  State, 
(Wis.  1905)   104  N.  W.  61. 

2.  Connecticut.  —  Lyon  v.  Lyman, 
9  Conn.  60    (1831). 

Georgia.  —  Goza    v.    Browning,    96 


Ga.  421,  23  S.  E.  842  (1895)  ;  May  v. 
Dorsett,  30  Ga.  116  (1860)  (bank 
notes) . 

Indiana.  —  Miller  v.  Dill,  149  Ind. 
326,  49  N.  E.  272  (1898);  Jones  v. 
State,  11  Ind.  360  (1858);  Johnson 
V.  State,  2  Ind.  652  (1851)  (bank 
notes).  See  also  Ind.  Rev.  St.  §  1892 
(1897). 

Kentucky.  —  Watson  v.  Cresap,  1 
B.  Mon.  195,  36  Am.  Dec.  572  ( 1841 ) 
(bank  notes). 

Massachusetts.  —  Com.  v.  Webster, 
5  Cush.  301  (1850);  Moody  v. 
Eowell,  17  Pick.  490  (183«);  Com. 
V.  Carey,  2  Pick.  47  (1823)  (bank 
notes). 

Minnesota.  —  Payson  v.  Everett,  12 
Minn.  216  (1867). 

Mississippi.  —  Jones  v.  Finch,  37 
Miss.  461,  75  Am.  Dec.  73  (1859) 
( bank  notes ) . 

New  Hampshire.  —  Eobertson  v. 
Stark,  15  N.  H.  113  (1844)  ;  State  v. 
Carr,  5  N.  H.  367  (1831)  (bank 
notes)  ;  Furber  v.  Hilliard,  2  N.  H. 
480  (1822)    (bank  notes). 

Newi  York.  —  Ludlow  v.  Warsh- 
ing,  108  N.  Y.  520,  522,  15  N.  E.  532 
(1888);  Lansing  v.  Eussell,  3  Barb. 
Ch.  325   (1848). 

Ohio.  —  Hess  V.  State,  5  Ohio  5,  22 
Am.  Dec.  767  (1831)  (bank  notes); 
State  !:.  Woodruff,  Tapp.  26  (1816) 
(bank  bills). 

Pennsylvania.  —  Lauer  v.  Posey,  15 
Pa.  Super.  Ct.  543  (1901)  ;  Travis  v. 
Brown,  43  Pa.  9   (1862). 
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time  ^  or,  on  the  contrary,  axecuted  successively  from  time  to 
time,  at  different  sittings.*  Which  of  two  words  was  written 
over  the  other  *  or  in  what  order  certain  definite  events  occurred, 
as  whether  particular  letters  were  added  to  a  paper  after  it  had 


Texas.  —  Hughes  v.  State,  (Cr. 
App.  1910)   129  S.  W.  837. 

Utah.  — Stsite  v.  Webb,  18  Utah 
441,  56  Pac.  159  (1899)  (by  same 
person). 

United  States.  —  Holmes  v.  Gold- 
smith, 147  U.  S.  150,  163,  13  Sup. 
288    (1893)    (inability  to  imitate). 

England.  —  Reg.  v.  Williams,  8  C. 
&  P.  434,  34  E.  C.  L.  821  (1838) 
(traced  over  pencil  marks)  ;  R.  v. 
Cator,  4  Esp.  117  (1802);  Goodtitle 
V.  Braham,  4  T.  R.  497   (1792). 

Whether  certain  figures  and  words 
affecting  the  amount  of  a  note  and 
mortgage  were  written  at  different 
times  is  a  proper  subject  for  expert 
testimony.  State  v.  Smails,  (Wash. 
1911)    115  Pac.  82. 

Conflict  in  England.  —  A  doubt 
seems  to  have  been  entertained  by 
English  judges  as  to  whether  the  in- 
ference of  forgery  is  one  which  ju- 
dicial administration  can  properly 
receive.  In  certain  instances,  the 
conclusion  was  rejected.  R.  v.  Cole- 
man, 6  Cox  Cr.  163  (1852)  ;  Clermont 
V.  Tullidge,  4  C.  &  P.  1  (1829)  ;  Gur- 
ney  v.  Langlands,  5  B.  &  Aid.  330 
(1822).  In  others  it  was  received. 
R.  V.  Shepherd,  1  Cox  Cr.  237  (1845)  ; 
R.  V.  Cator,  4  Esp.  117  (1802); 
Revett  V.  Braham,  4  T.  R.  497 
(1792).  See  also  Carey  v.  Pitt, 
Peake  Add.  Cas.  131    (1797). 

"  I  do  not  indeed  understand," 
says  lord  chief  justice  Denman, 
"  how  such  evidence  could  be  rejected, 
if  a  witness  should  swear  that  his 
habits  gave  him  the  requisite  skill; 
but  I  do  not  think  that  either  Court 
or  jury  would  believe  him,  or  place 
reliance  on  his  opinions;  practically, 
therefore,  this  chapter  may  be  con- 
sidered as  expunged  from  the  book 
of  evidence."      Doe  v.  Suckermore,  5 


A.  &E.  751   (1836). 

Forged  depositions.  —  It  is  compe- 
tent to  show  by  skilled  witnesses  that 
different  names,  ostensibly  of  individ- 
ual deponents  signed  to  a  deposition 
on  behalf  of  defendant,  were  all  in 
the  same  handwriting.  People  v. 
Adams,  127  N.  W.  354,  17  Detroit 
Leg.  N.  558   (1910). 

Production  of  original.  —  The  very 
proper  administrative  requirement 
has  been  made  that  the  original  docu- 
ment whose  genuineness  is  in  dispute 
should  be  produced  for  the  inspection 
of  the  court.  Lauer  v.  Posey,  15  Pa. 
Super.  Ct.  543    (1901). 

Seeing  person  write.  —  It  is  not  es- 
sential that  the  witness  should  ever 
have  seen  the  person  whose  handwrit- 
ing is  in  question  actually  write. 
Furber  v.  Hilliard,  2  N.  H.  480 
(1822). 

Whether  exact  imitation  is  possi- 
ble may  be  stated  by  a  suitably 
skilled  witness.  Page  v.  Homans,  14 
Me.  478  (1837). 

3.  Tally  v.  Cross,  124  Ala.  567,  26 
So.  912  ( 1899 )  ;  Quinsigamond  Bank 
V.  Hobbs,  11  Gray  (Mass.)  250 
(1858);  Ellingwood  v.  Bragg,  52  N. 
H.  488  (1872);  Fulton  v.  Hood,  34 
Pa.  370  (1859). 

4.  McClellan  v.  Duncombe,  52  N. 
Y.  App.  Div.  189,  65  N.  Y.  Suppl.  19 
(1900)  (three  sittings).  See  also 
Phoenix  P.  Ins.  Co.  v.  Philip,  13 
Wend.   (N.  Y.)   81   (1834). 

Impounding.  —  In  such  a  connec- 
tion, as  where  forgery  is  claimed,  the 
presiding  judge  may  order  that  the 
document  in  question  be  produced  in 
court.  Apthorpe  v.  Comatock,  1 
Hopk.  Ch.  (N.  Y.)   143   (1824). 

5.  Morse  v.  Blanchard,  117  Mich. 
37,  75  N.  W.  93  (1898). 
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been  folded,®  may  be  the  problem  presented  to  the  consideration 
of  the  jury  upon  inspection  of  a  given  document."  One  proficient 
in  the  art  of  handwriting  may  give  his  opinion  as  to  whether  two 
writings  were  made  by  the  same  person.® 

Inks.  —  In  much  the  same  way,  the  kind  of  ink  used  in  the 
preparation  or  alteration  of  a  given  document  may  be  shown  by 
the  testimony  of  a  writing-master,  bookkeeper  or  some  similarly 
qualified  person.^  The  witness  may  equally  well  give  his  infer- 
ence as  to  whether  certain  writings  were  made  with  the  same  ink.^** 
Matters  like  these  are  proper  subjects  of  special  knowledge. 

Mutilation  of  a  writing  may  be,  in  case  of  a  document,  a  promi- 
nent phenomenon  ^-^  which  a  jury  may  observe  for  themselves  or 
notice  upon  its  being  pointed  out  by  a  skilled  witness. 

Pennsylvania  rule.  —  Under  the  Pennsylvania  rule  relating  to 
proof  of  handwriting  by  comparison  of  hands,  elsewhere  more 
fully  considered,'^  such  inferences  as  arise  in  the  mind  of  a 
skilled  witness  from  the  phenomena  presented  by  documents  may 
be  given  in  evidence  only  as  corroborative  of  a  ease  already  in 
part  established.'^ 

Pens,  paper,  type,  etc.  —  A  qualified  witness  will  be  permitted 
to  state  whether  a  given  writing  was  made  with  the  aid  of  a  pen  '* 
or  by  the  use  of  some  other  instrument.  In  the  same  way,  any 
special  feature  in  regard  to  the  nature  of  the  paper  '^  or  type  '^ 
used  in  the  writing  or  printing  may  be  pointed  out  to  the  jury. 

Typewriting.  —  It  is  possible  that  a  letter  in  typewriting  may 
have  about  it  such  peculiarities  as  shall  enable  one  who  has  re- 
ceived several  such  communications,  known  by  him  to  have  come 

6.  Bacon  v.  Williams,  13  Gray  11.  Taylor  v.  Crowinshield,  5  N.  Y. 
(Mass.)  525  (1859).                                      Leg.  Obs.  209  (1847). 

7.  See  Dubois   v.  Baker,   30  N.   Y  12.  §  2234. 

361   (1864).  13.  Fulton    r.    Hood,    34    Pa.    St. 

8.  Shaffer    v.     Clark,     90    Pa.     94  365,  75  Am.  Dec.  664  (1859). 
(1879).  14.  Com.     v.     Webster,     5     Cush. 

9.  Vinton  v.  Peck,  14  Mich.  287  (Mass.).  295,  52  Am.  Dec.  711  (1850). 
(1866).  15.  Dubois  r.  Baker,  40  Barb.   (N. 

10.  Glover  v.  Gentry,  104  Ala.  222,  Y.)  556  (1864);  M'Guire's  Case,  2 
16   So.   38    (1893)     (practical  experi-       East  PI.  Cr.  1002    (1801). 

ence  sufficient)  ;  Porell  r.  Cavanaugh,  16.  Furber  v.  Hilliard,  2  N.  H.  482 

69   N.   H.   364,  41   Atl.   860    (1898)  ;  (1822)  ;  MeCorkle  r.  Binns,  5  Binney 

Ellingwood    r.   Bragg,   52   N.   H.   488  348    (1812);   Owen   v.  Mining  Co.,   9 

(1872);    Dubois    r.   Baker,   40   Barb.  C.    C.   A.    338,   61    Fed.   6,    13   U.   S. 

(N.  Y.)    556   (1864);  Com.  i'.  Pioso,  App.     248,     270     (1893)      (Mexican 

18  Lane.  L.  Rev.  27   (1899).  printed  document). 
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from  the  person  whose  typewritten  signature  they  bear,  to  identify 
them." 


§  2186.  (Proof  by  secondary  Evidence);  (2)  Inference  from 

Observation.  —  Handwriting  is  a  matter  of  inference  from  observa- 
tion.^ The  subject  presents  several  peculiarities  among  topics  in 
the  law  of  evidence. 

No  field  for  the  "  expert."  —  Few  among  these  are  more  strik- 
ing or  characteristic  than  this,  there  is  no  field  for  the  expert. 
By  the  term  "  expert,"  in  connection  with  handwriting,  is  in- 
variably indicated  a  trained  or  skilled  observer.  The  witness, 
indeed,  is  frequently  spoken  of  as  an  "  expert,"  whether  he  is 
called  upon  to  testify  to  a  fact  of  special  knowledge  ^  or  to  infer- 
ences from  his  observation.  Yet  it  but  seldom  happens  that  he 
testifies  upon  the  basis  of  facts  established  by  others  or  in  re- 
sponse to  hypothetical  questions.  Speaking  generally,  the  hand- 
writing witness  is  an  observer.  As  such  he  may  be  an  ordinary 
one  or  Hpeeially  skilled.' 

A  further  peculiarity  in  connection  with  the  subject  of  hand- 


17.  Huber  Mfg.  Co.  v.  Claudel, 
(Kan.  1905)   80  Pac.  960. 

§  2186-1.  Washington  v.  State, 
(Ala.  1905)   39  So.  388. 

"  On  either  supposition  [ordinary 
or  skilled  observer's]  the  witness  is 
supposed  to  have  received  into  his 
mind  an  impression,  not  so  much  of 
the  manner  in  which  the  writer  has 
formed  the  letters  in  the  particular 
instances,  as  of  the  general  character 
of  his  handwriting;  and  he  is  called 
on  to  speak  as  to  the  writing  in  ques- 
tion by  reference  to  a  standard  so 
formed  in  his  mind."  Doe  v.  Sucker- 
more,  5  A.  &  E.  705  (1836),  per 
Coleridge,  J. 

"All  evidence  as  to  the  handwrit- 
ing of  any  party  is  the  mere  state- 
ment of  an  opinion  formed  by  the 
witness,  on  comparing  a  writing  said 
to  be  his  [the  writer's]  with  some 
standard."  Saph  v.  Atkinson,  1  Add. 
122,  216   (1822),  per  Sir.  J.  Nicholl. 

Marks.  —  Some  diversity  of  ruling 
has   taken   place  with   regard  to  the 
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use  of  inference  in  the  authentica- 
tion of  marks. 

On  the  one  hand,  opinion  evidence 
as  to  the  genuineness  of  an  ordinary 
mark  signature  has  been  held  to  be 
inadmissible.  In  re  Corcoran's  Will, 
129  N.  Y.  Suppl.  165  (1911).  Un- 
doubtedly, the  content  of  reasoning 
may  occasionally  be  large  in  propor- 
tion to  that  of  observation. 

On  the  other,  it  has  been  suggested 
that  the  genuineness  of  marks  or  of 
other  illiterate  signatures  may  prop- 
erly be  established  in  the  same  way 
as  those  made  in  more  orthodox 
fashion.  Ausmus  v.  People,  47  Colo. 
167,  107  Pac.  204  (1910). 

A  mark  may  be  made  a  standard 
of  comparison.  Ryan  v.  State,  30 
Ohio  Cir.  Ct.  R.  306   (1908). 

2.  §§  870  et  seq. 

3.  As  in  other  cases,  the  latter  is 
one  possessed  of  special  knowledge  or 
superior  faculties  of  reasoning  or 
diagnosis,  natural  or  acquired,  usu- 
allv  both. 
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writing  is  that  our  familiar  division  between  the  ordinary  and 
skilled  observer  marks,  with  tolerable  exactness,  the  dividing  line 
between  the  rules  of  procedure  and  the  canons  of  administration 
as  this  has  been  historically  developed  in  respect  to  the  present 
subject.  The  qualifications  of  the  ordinary  observer  are  the 
product  of  the  early  part  of  the  seventeenth  and  eighteenth  cen^ 
turies  and,  like  most  of  the  rules  of  that  period,  are  procedural. 

On  the  other  hand,  the  canons  of  competency  for  skilled  wit- 
nesses are  in  many  instances  practically  determined  by  modern 
rules  of  administration.  As  such,  it  bears  distinctly  the  char- 
acteristics of  a  more  elastic  and  rational  system.  In  overcoming 
the  inertia,  partly  political,  of  the  past,  the  courts  have  received 
much  assistance  from  legislation.  In  either  case,  whether  the 
qualification  be  of  substantive  law  or  one  of  administrative  pre- 
cept, it  relates  primarily  to  the  creation  of  the  mental  standard 
by  which  the  witness  undertakes  to  weigh  the  probative  force  of  a 
resemblance.  Where  the  procedural  requirements  are  fulfilled, 
the  inference  of  the  witness  is  received  quamJtum  haleat,  for  what 
it  is  worth.  In  case  of  an  administrative  requirement,  the  court 
must  be  satisfied  that  the  inference  o-r  conclusion  which  the  wit- 
ness will  reach,  on  applying  his  mental  standard,*  will  probably 
be  helpful  to  the  jury.  This  is,  as  it  were,  the  primary  condition 
of  admissibility.^ 

§  2187.  (Proof  by  secondary  Evidence;  [2]  Inference  from 
Observation);  Certainty  required There  is  no  positive  require- 
ment to  the  effect  that  a  witness  as  to  handwriting  should  enter- 
tain no  doubt  as  to  the  correctness  of  his  conclusion.-'  It  is  suffi- 
cient should  he  testify  to  a  "  belief  "  ^  or  "  impression  "  which 

4.  "  Every   man's   handwriting   has  witness  to  have."      Kinney  v.  Flynn, 

a  definite  and  distinct  character,   so  2  R.  I.  319,  326   (1852). 

much  so  that  those  familiar  with  it  5.  Richardson   v.   Stringfellow,   100 

are,  at  all  times,  able  to  distinguish  Ala.  416,  14  South.  283   (1893). 

it  from  all  others.      It  is  this  knowl-  §   2187-1.  Stevens  v.  Seibold,  5  N. 

edge  of  handwriting  which  forms  the  Y.  St.  258   (1886). 

basis    of    reliable    testimony   on   this  2.  Alabama.  —  Strong    i'.    Brewer, 

subject.     The  witness  should  have  an  17  Ala.  706   (1850)  ;  Hopper  v.  Ash- 

exampler  in  his  mind,   so  that  upon  ley,  15  Ala.  457   (1849). 

the    presentation   of   a   signature   he  Colorado.  —  Atlantic    Ins.    Co.    v. 

can   say   that   it  corresponds   or   not  Manning,  3   Colo.  224    (1877). 

with   that   in   his   own   mind,   which,  Connecticut.  —  Lyon    v.    Lyman,    9 

the  theory  of  the  law  supposes,  every  Conn.  55  (1831). 
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may  be  "  strong  "  *  or  not,  on  the  subject.*  He  will  be  allowed  to 
declare  that  he  has  formed  an  "  opinion."  ^  He  may  even  be 
permitted  to  state  what  he  has  "  thought "  *  about  the  resemblance 
of  the  disputed  specimen  to  the  standard  of  handwriting  in  his 
own  mind.  The  judge  may  allow  the  witness  to  declare  his 
willingness  to  act  upon  his  opinion  as  to  the  authenticity  of  a 
controverted  signature  in  a  matter  of  business  as  the  standard  of 
certainty  required.''  On  comparing  the  specimen  with  this  stan- 
dard, he  may  assert  that  he  perceives  a  general  *  or  even  a  strong  ® 
resemblance  between  the  two.  This  will  be  sufficient  to  authorize 
the  judge  to  submit  the  question  of  genuineness  to  the  jury  al- 
though the  witness  cautiously  declines  to  "  swear  "  **•  that  the  fact 
is  as  he  thinks  it  is.  It  has  even  been  considered  that  submission 
to  the  jury  is  the  proper  course  where  a  witness  who  has  in  his 
possession  authentic  specimens  of  the  handwriting  in  question  is 
unwilling  to  hazard  an  opinion  as  to  the  genuineness  of  the  dis- 
puted writing  until  he  has  refreshed  his  memory,  his  mental 
standard,  by  referring  to  them.^^ 


Illinois.  —  Faah  v.  Blake,  38  111. 
363    (1»65). 

Maryland.  —  Smith  v.  Walton,  8 
Gill  77    (1849). 

New  York.  —  Boyle  v.  Colman,  13 
Barb.  42   (1852). 

Xorth  Carolina.  —  Beverly  v.  Wil- 
liams, 20  N.  C.  236   (1839). 

Pennsylvania.  —  McNair  v.  Com., 
26  Pa.  St.  388   (1856). 

South  Carolina. — Horry  Dist.  Poor 
Com'rg  v.  Hanion,  1  Nott  &  M.  554 
(1817). 

Washington.  —  State  v.  Cottrell,  56 
Wash.  543,  106  Pac.  179   (1910). 

3.  Hopkins  v.  Megquire,  35  Me.  78 
(1852). 

4.  Talbott  V.  Hedge,  5  Ind.  App. 
555,  32  N.  E.  788   (1892). 

5.  Fash  V.  Blake,  38  111.  363 
(1865);  State  v.  Harvey,  131  Mo. 
339,  32  S.  W.  1110  (1895);  State  v. 
Minton,  116  Mo.  605,  22  S.  W.  808 
(1893)  ;  Clark  v.  Freeman,  25  Pa.  St. 
133  (1855);  Watson  v.  Brewster,  1 
Pa.  St.  381  (1845)  ;  Garrella  v.  Alex- 
ander, 4  Esp.  37   (1801). 

6.  People  V.  Bidleman,  104  Cal. 
«08,  38  Pac.  502  (1894). 


7.  Holmes  v.  Goldsmith,  147  U.  S. 
150,  13  S.  Ct.  288,  37  L.  ed.  118 
(1893)  [affirming  36  Fed.  484 
(1888)];  U.  S.  V.  Larned,  26  Fed. 
Cas.  No.  15,565,  4  Cranoh  C.  C.  312 
(1833). 

There  is  no  objection  to  asking  the 
witnesses  "  whether  they  would  act 
upon  the  signatures  of  the  defendants 
attached  to  the  notes  sued  on  if  they 
came  to  them  in  an  ordinary  busi- 
ness transaction."  Holmes  v.  Gold- 
smith, 147  U.  S.  150,  13  S.  Ct.  288, 
37  L.  ed.  118  (1893). 

8.  Shitler  v.  Bremer,  23  Pa.  St.  413 
(1854).  But  see,  to  the  contrary  ef- 
fect, Wiggin  V.  Plumer,  31  N.  H.  251 
(1855). 

9.  Moody  V.  Rowell,  17  Pick. 
(Mass.)  490,  28  Am.  Dec.  317 
(1835). 

10.  People  V.  Bidleman,  104  Cal. 
608,  38  Pac.  502  (1894);  Rumph  v. 
State,  91  6a.  20,  16  S.  E.  104  (1892)  ; 
Hopkins  v.  Megquire,  35  Me.  78 
(1852)  ;  Com.  v.  Andrews,  143  Mass. 
23,  8  N.  E.  643   (1886). 

11.  Bedford  v.  Peggy,  6  Rand, 
(Va.)  316  (1828). 
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§  2187a.  (Proof  by  secondary  Evidence;  [2]  Inference  from 

Observation);  Claim  to  Knowledge As  a  means  of  facilitating 

trials/  it  has  been  thought  proper  that  a  claim  to  acquaintance 
with  a  particular  handwriting  should  be  regarded  as  sufficient  to 
permit  a  witness  to  testify  in  settlement  of  a  dispute  with  regard 
to  it.^  The  reverse  effect  has  not,  however,  been  accorded  the 
disclaimer  of  familiarity.  Should  it  appear,  in  any  case,  that 
a  witness  is  actually  qualified,  the  fact  that  he  has  not  made  a 
claim  to  such  knowledge  may  well  be  regarded  as  a  matter  of  no 
consequence.^ 

Cross-examination.  —  An  assertion  of  adequate  knowledge, 
though  provisionally  operative,  will  not  necessarily  be  allowed  to 
go  unchallenged.  What  is  the  actual  basis  of  such  an  assertion  in 
respect  to  handwriting  may  properly  be  developed  upon  cross- 
examination.*  Nor  is  this  all  which  is  permissible  by  way  of 
testing.  Occasions  may  readily  arise  which  will  seem  to  the  pre- 
siding judge  to  warrant  the  intervention  of  the  opposing  counsel 
at  the  stage  voit-  dire.^ 

Disclaimer.  —  An  absolute  disclaimer  on  the  part  of  a  witness 


In  this  case,  it  must  be  further  ob- 
served, the  witness  bad  also  a  pro- 
cedural qualification  of  having  seen 
the  person  in  question  write  on  sev- 
eral occasions.  Redford  i".  Peggy,  6 
Eand.  (Va.)  316  (1828).  See  also 
McNair  v.  Com.,  26  Pa.  St.  388 
(1856). 

§  2187a-l.  §  544. 

2.  Alabama.  —  Henderson  v.  Mont- 
gomery Bank,  11  Ala.  855    (1847). 

Georgia.  —  Brown  v.  McBride,  129 
Ga.  92,  58  S.  E.  702  (1907)  ;  Hughes 
1!.  Hughes,  72  Ga.  173  (1883);  Bess- 
man  V.  Girardey,  66  Ga.  18  (1880)  ; 
Bruce  v.  Crews,  39  Ga.  544,  99  Am. 
Dee.  467   (1869). 

Illinois.  —  Ennor  v.  Hodson,  28 
111.  App.  445   (1888). 

Iowa.  —  Egan  v.  Murray,  80  Iowa 
180,  45  N.  W.  563   (1890). 

Kansas.  —  Arthur  v.  Arthur,  38 
Kan.  691,  17  Pae.  187   (1888). 

New  York.  —  Stevens  v.  Seibold,  6 
N.  Y.  St.  258   (1886). 

North  Carolina.  —  Barwick  v. 
Wood,  48  N.  C.  306  (1856).   See  also 


Carrier  v.  Hampton,  33  N.  C.  307 
(1850). 

Ohio.  —  McCracken  v.  West,  17 
Ohio  16    (1848). 

Pennsylvania. — Whittier  v.  Gould, 
8  Watts  485   (1839). 

South  Garolina.  —  Stoddard  v. 
Hill,  38  S.  C.  385,  17  S.  E.  138 
(1893);  Pradiere  v.  Combe,  3  Brev. 
481,  2  Treadw.  625   (1814). 

United  States.  —  Goodhue  v.  Bart- 
lett,  10  Fed.  Cas.  No.  5,538,  5  Mc- 
Lean 186   (1850). 

3.  Riggs  V.  Powell,  46  111.  App.  75 
(1890)  [affirmed  in  142  111.  453,  32 
N.  E.  482   (1892)]. 

4.  Hinchman  v.  Keener,  5  Colo. 
App.  300,  38  Pac.  611  (1894)  ;  Moody 
r.  Rowell,  17  Pick.  (Mass.)  490,  28 
Am.  Dee.  317  (1835);  Goodhue  v. 
Bartlett,  10  Fed.  Cas.  No.  5,538,  5 
McLean  186   (1850). 

5.  It  is  noc  necessary  for  a  witness 
in  the  first  instance  to  say  how  he 
knows  a  particular  handwriting. 
But  sometimes  it  is  allowable  and 
often  expedient  that  the  matters  re- 
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of  the  possession  of  any  skill  or  knowledge  which  would  enable 
him  to  testify  from  comparison  of  hands  has  been  held  to  dis- 
qualify.^ 

Perjury.  —  A  statement  by  a  witness  that  he  is  an  expert  in 
handwriting  is  the  assertion  of  a  mere  opinion,  the  falsity  of 
which  is  not  sufficient  to  convict  the  declarant  of  perjury.'' 

§  2188.  (Proof  by  secondary  Evidence;  [2]  Inference  from 

Observation) ;  Limitations  imposed.  —  A  distinction  of  some  im- 
portance has  been  attempted  between  inferences  as  to  handwriting 
which  may  be  drawn  by  an  ordinary  observer,  procedurally  quali- 
fied, or  by  a  skilled  witness  regarded  as  competent  by  rational 
administration.  Skill  and  experience,  in  this  connection,  have 
been  deemed  to  enable  the  so-called  expert  to  draw  an  inference 
as  to  the  actual  author  of  a  forged  instrument  which  an  ordinary 
observer  would  be  forbidden  to  make.  A  plain  limitation  has 
thus  been  placed  upon  the  inferences  as  to  handwriting  which  an 
unskilled  witness  will  be  permitted  to  draw  from  the  resemblance 
to  the  standard  created  in  his  own  mind.  The  only  style  of  writ- 
ing to  which  such  a  witness  will  be  allowed,  in  these  courts,  to 
apply  his  mental  criterion,  is  that  of  the  person  whose  instrument 
the  document  in  question  purports  to  be.  The  conclusion  which 
alone  he  is  permitted  to  draw  is  as  to  whether  the  disputed  speci- 
men is  or  is  not  the  genuine  work  of  A.  In  other  words,  where  a 
document  asserts  that  it  is  written  by  A,  only  mental  standards 
relating  to  A's  handwriting  are  properly  to  be  applied  to  it.^ 

Such,  however,  has  not  been  the  universal  rule.  Under  certain 
conditions,  the  testimony  of  an  ordinary  witness  as  to  forgery  has 
been  received.  Thus,  under  a  rather  fantastical  transfer  into  the 
field  of  procedure  ^  of  the  sound  administrative  principle  requir- 

ferred   to   in    the   explanation   should  dian  Law  Reports    (Bombay  Series) 

be    elicited    on     the    examination-in-  663    (1903). 

chief.     It  is  within  the  power  of  the  6.  Heacock  v.  State,  13  Tex.  App. 

presiding  judge  and  often  may  be  de-  97   (1882). 

sirable  to  permit  the  opposing  advo-  7.  The  United  States  v.  Chauncey 

cate   to   intervene    and   cross-examine  McGovern,     4     Philippine    Rep.     451 

on  voir-dire.     In  this  way,  the  court  (1905). 

may  at  that  stage  be  placed  in  a  po-  §  2188-1.  Neall  v.  V.  S.,  118  Fed. 

sition   to   come   to   a  definite  conclu-  699,  56  C.  C.  A.  31   (1902). 

sion   on  adequate  evidence  as  to  the  2.   Williams    v.   East   India   Co.,    3 

qualifications  regarding  proof  of  the  East  193   (1802). 

handwriting.    Saukar  v.  Ramji,  5  In- 
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ing  the  "  best  evidence  "  ^  it  has  been  held  that  the  alleged  writer 
of  a  disputed  document  is  to  be  regarded  as  the  best  witness  to 
testify  that  a  writing  which  purports  to  be  his  is  a  forgery.* 
Later  cases  have,  however,  adopted  a  different  rule.^  In  much 
the  same  way,  where  it  has  been  claimed  that  the  notes  of  a  bank 
were  forged,  it  was  suggested  that  the  person  whose  name  was 
counterfeited,  e.  g.,  the  president  or  other  officer  of  the  institu- 
tion, should  be  required  to  negative  the  genuineness  of  the  signa- 
ture.®  The  doctrine,  however,  failed  to  command  any  general 
assent. '^ 

On  the  other  hand,  a  skilled  witness  will  be  permitted  to  state, 
from  a  mental  standard  created  as  to  B's  handwriting,  that  the 
latter  was  the  actual  writer  of  an  instrument  which  purports  to 
be  the  work  of  A.  In  any  such  event,  he  must  be  qualified  to 
testify  as  to  B's  handwriting.®  For  example,  should  "  comparison 
of  hands,"  a  subject  elsewhere  considered,^  be  permitted  in  a 
particular  jurisdiction,  proof  of  the  establishment  of  a  mental 
standard  as  to  B's  handwriting,  'in  the  methods  authorized  by  law, 
must  be  affirmatively  made  in  case  of  the  proposed  witness.  The 
general  fact  of  forgery  may  properly  be  established  at  the  present 
time  by  the  conclusion  of  a  skilled  witness.^"     The  judicial  path- 

3.  §  480.  6.  Oayford's  Case,  7  Greenl.  57,  60 
This  has  been  repudiated  in  later       (1830). 

cases.     Koster  v.  Eeed,  6  B.  &  C.  19  7.  Lefferts  !'.  State,  49  N.  J.  L.  26, 

(1826).  27,  6  Atl.  521   (1886)  ;  Foulke's  Case, 

4.  "Whenever  you  bring  evidence  2  Rob.  (Va.)  836,  841  (1843);  R.  v. 
for  the  purpose  of  proving  a  fact,  Hughes,  1  Leach  Cr.  L.,  4th  ed.,  311 
you  must  give  the  best  evidence.  The  (1802);  R.  v.  M'Guire,  1  Leach  Cr. 
fact    intended    to    be    proved    to    the  L.,  4th  ed.,  311   (1801). 

jury    is    that    this    came    from    Mr.  "  There   is   not   such   a   distinction 

Stone,  vpritten  by  his  order.     Who  is  between   one    whose   knowledge   is   of 

the  best  evidence  to  prove  that?  Why  his  own  handwriting  and  the  knowl- 

the  man  who  wrote  it,  in  this  and  in  edge  of  another's  on  the  sam»  subject 

every    case,    whether    the    matter    be  as  constitutes  the  former  evidence  of 

criminal  or  civil."    Stone's  Trial,  25  a  superior  degree  to  the  latter.''  Hess 

How.  St.  Tr.  1313   (1796),  per  Grose,  r.  State,  5  Oh.  5,  7   (1831). 

J.  8.  U.  S.  V.  Prout,  27  Fed.  Cas.  No. 

5.  Royce  v.  Gazan,  76  Ga.  79  16,094,  4  Cranch  C.  C.  301  (1833). 
(1885)  ;  Abat  v.  Riou,  9  Mart.  (La.)  9.  §§  2221  et  seg. 

465,  466   (1821)  ;  Smith  v.  Valentine,  10.  Connecticut.  —  Lyon  r.  Lyman, 

19  Minn.  452,   454    (1873);   McCully  9  Conn.  60  (1831). 

V.     Malcom,     9     Humph.     187,     192  Louisiana.  —  See  State  i;.  Moore, 

(1848);    Osborne   V.    State,    9    Yerg.  52   La.   Ann.   603,   605,   20   So.    1001 

488   (1836).  (1900). 
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way   to    such    a   result   was   not,    however,    entirely    free   from 
obstacles." 


§  2189.  (Proof  by  secondary  Evidence;  [2]  Inference  from 

Observation);  Necessity.  —  The  administrative  necessity  for  re- 
ceiving the  inference  or  conclusion  of  observers,  ordinary  or  skilled, 
with  relation  to  the  genuineness  of  handwriting,  is  the  same  as' 
that  which  exists  in  case  of  many  other  forms  of  secondary  evi- 
dence. A  proponent  can  prove  his  case  in  no  other  way.  As 
judicial  administration  is  bound  to  protect  his  substantive  right 
to  do  so,-'  secondary  evidence  is  necessarily  received  should  the 
primary  be  unavailable,  either  absolutely  or  practically.  In  con- 
nection with  handwriting,  it  is  to  be  observed  that  resort  to 
secondary  evidence  as  to  the  authentic  character  of  a  document  is 
made  imperative  in  most  cases  by  the  fact  that  the  primary  evi- 
dence in  favor  of  genuineness  ^  can  rarely  be  obtained.  Fre- 
quently, no  one  but  the  alleged  writer  has  any  personal  knowledge 
as  to  the  actual  writing  of  the  document.  The  person  thus  in 
exclusive  possession  of  the  higher  grade  of  proof  denies  what  is 

See  also  Hagan,  Disputed  Haiid- 
writing,  p.  89    (1894). 

"  Persons  of  skill  may  be  called  to 
testify  to  the  genuineness  of  a  note, 
bill,  draft,  or  certificate  of  deposit, 
or  other  instrument  of  writing." 
Ind.  Rev.  St.  §  1892   (1897). 

"  It  eventually  comes  to  a  mere 
comparison  of  handwriting."  R.  v. 
Coleman,  6  Cox  Cr.  163    (1852). 

11.  Clermont  v.  Tullidge,  4  C.  &  P. 
1    .(1829);    Gurney    v.    Langlands,    5 

B.  &  Aid.  330   (1822). 
"  I  do  not  indeed  understand  how 

such  evidence  could  be  rejected,  if  a, 
witness  should  swear  that  his  habits 
gave  him  the  requisite  skill;  but  I 
do  not  think  that  either  court  or  jury 
would  believe  him,  or  place  the  least 
reliance  on  his  opinions;  practically, 
therefore,  this  chapter  may  be  con- 
sidered as  expunged  from  the  book  of 
evidence."  Doe  v.  Suckermore,  5  A. 
&    E.    751     (1836),    per   Denman,    L. 

C.  J. 
§  2189-1.  §§  334  et  seq. 
2.  §  2177. 


Maine.  —  Page  v.  Homans,  14  Me. 
478    (1837). 

Massachusetts.  —  Com.  v.  Webster, 
5  Cush.  301  (1850);  Moody  v.  Ro- 
well,  17  Pick.  490  (1836). 

New  Hampshire.  —  Robertson  v. 
Stark,  15  N.  H.  113   (1844). 

Neic  York.  —  Hopkins'  Will,  172 
N.  Y.  360,  65  N.  E.  173  (1902); 
Ludlow  v.  Warshing,  108  N.  Y.  520, 
522,  15  N.  E.  532  (1888)  ;  Kowing  !•. 
Manly,  49  N.  Y.  203   (1872). 

Pennsylania.  —  Travis  v.  Brown, 
43  Pa.  9   (1862). 

Utah.  —  State  v.  Webb,  18  Utah 
441,  56  Pac.  159   (1899). 

United  States.  —  Holmes  v.  Gold- 
smith, 147  U.  S.  150,  163,  13  Sup. 
288,  37  L.  ed.  118  (1893). 

England.  —  R.  v.  Coleman,  6  Cox 
Cr.  163  (1852);  K.  v.  Shepherd,  1 
Cox  Cr.  237  (1845);  R.  v.  Cator,  4 
Esp.  117  (1802);  Eevett  v.  Braham, 
4  T.  R.  497  (1792);  Bishop  Atter- 
bury's  Trial,  16  How.  St.  Tr.  574, 
581    (1723). 
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said  to  be  his  act.  Otherwise,  there  would  be  no  dispute.  In 
view  of  the  forensic  situation  here  created,  the  compulsion  for 
resorting  to  some  form  of  secondary  evidence  is  obvious. 

The  further  ground  for  the  necessity  of  invoking  the  assistance 
of  witnesses  in  the  matter  is  perhaps  not  quite  so  clear.  Why,  it 
may  be  asked,  are  not  the  jury  perfectly  competent,  in  and  of 
themselves,  to  judge  as  to  the  authenticity  of  a  disputed  writing 
placed  before  them  ?  In  most  cases  where  the  inference  of  ob- 
servers is  received,  the  physical  phenomena  cannot  be  detailed  to 
a  jury  with  any  satisfactory  ability  on  the  part  of  a  witness  to 
make  the  tribunal  see  them  as  he  does.  He  is,  therefore,  as  an 
administrative  matter,  permitted  to  summarize  many  of  the  more 
minute  facts  observed  by  him  into  an  act  of  reasoning.*  He 
lays  them  before  the  jury  in  this  secondary  way. 

In  this  connection,  i.  e.,  proof  of  handwriting,  however,  the 
physical  phenomena  can  all  be  submitted  to  the  court.  Object- 
ively, the  jurors  see  whatever  the  most  skilled  witness  could  see. 
The,  difficulty  is  that  they  do  not  perceive  these  objective  appear- 
ances through  intelligent  eyes.  To  them,  many  clear  indications 
are  meaningless.  There  is  nothing  with  which  the  characteristic 
features  of  the  writing  may  be  compared;  a  standard,  available 
for  the  purpose,  has  not  been  formed.  In  other  connections,  a 
similar  .difficulty  is  not  presented.  Of  distance,  number,  quantity, 
value,  all  intelligent  men  know  something,  have  some  sort  of  a 
measuring  rule  which  they  commonly  apply.  Handwriting  stands 
differently.  This  is  something  unique,  individual.  Objectively, 
as  it  has  been  said,  the  phenomena  presented,  by  a  given  docu- 
ment, to  the  jury  and  to  the  witness  skilled  in  handwriting  may 
be  the  same;  subjectively,  they  presumably  are  very  different. 
The  existence  of  a  mental  standard  creates  this  difference.  Judi- 
cial administration  must,  therefore,  receive  the  inferences  of  those 
who  possess  the  necessary  mental  standard  and  have  the  requisite 
skill  with  which  to  use  it.  In  the  interests  of  justice,  the  best 
results  are  practically  obtainable  where  this  standard  is  acquired 
by  the  ordinary  observer  ante  litem  motcvm*  or  by  a  man  of 
science  to  whom  the  truth  is  so  sacred  a  thing  that  his  judgment 
cannot  be  warped  by  partisanship. 

8.  §  1845.  *•  88  2198,  2204. 
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§  2190.  (Proof  by  secondary  Evidence;  [2]  Inference  from 

Observation);    Relevancy That    the   inference    of    a   witness 

should  be  received,  it  must  be  both  objectively  and  subjectively 
relevant.  That  is,  not  only  by  reason  of  the  relation  of  the  state- 
ment to  the  objective  existence  of  a  res  gestae  fact  but  also  on 
account  of  the  subjective  qualifications  of  the  witness,  the  opinion 
must  have  a  probative  bearing  on,  relevancy  to,  the  issue  raised 
in  the  case. 

Objective  relevancy  is  seldom  in  dispute.  As  a  rule,  it  is 
merely  necessary  that  the  witness  should  declare  an  inference  or 
conclusion  as  to  whether  the  controverted  document  is  or  is  not  a 
genuine  specimen  of  the  handwriting  of  the  person  whose  act  it 
purports  to  be.  Otherwise,  the  witness  gives  nothing  which  can 
aid  the  jury.'  Evidence  which  fails  to  declare  the  existence  or 
non-existence  of  genuineness  in  the  disputed  specimen  of  hand- 
writing would  be  at  once  rejected  as  irrelevant.^ 

The  inquiry  of  administration  is  directed,  as  a  rule,  to  sub- 
jective relevancy.  This  all-important  aspect  of  the  matter  is  con- 
sidered in  a  later  section.^ 

Disputed  document  must  he  produced.  —  Administration 
naturally  insists  that,  whenever  possible,  the  original  of  the  dis- 
puted specimen  of  handwriting  should  be  produced  in  court. 
Such  a  course,  where  it  can  be  adopted,  is  obviously  fair  to  all 
interests,  including  those  of  the  community.  Recollection  or 
imagination  can  scarcely  hope  to  attain  the  vividness  created  by 
physical  sense-perception.  It  may  at  times  occur,  however,  that 
the  original  has  been  lost  or  destroyed.  Here,  as  always,  the  sub- 
stantive right  of  the  proponent  to  prove  his  case  *  is  paramount. 
The  secondary  evidence  establishing  the  fact  and  nature  of  the 
disputed  document  will  be  received.  In  any  such  case,  it  must 
be  shown  if  comparison  of  hands  is  to  be  permitted,  that  the 
witness  has  had  an  opportunity  of  seeing  the  original  of  the 
document  in  question  and  comparing  it  with  a  mental  standard 
created  by  the  examination  of  specimens  of  the  handwriting  proved 
or  conceded  to  be  genuine.' 

§  2190-1.  Foster  v.  Jenkins,  30  Ga.  Pa.   St.   333    (1855)  ;    Crow  v.   State, 

476    (1860).  37  Tex.  Cr.  295,  39  S.  W.  574  (1897). 

2.  Farrell  v.  Manhattan  R.  Co.,  83  3.  §  2191. 

N.  Y.  App.  Kv.  393,  82  N.  Y.  Suppl.  4.  §§  334  et  seq. 

334  (1903) ;  Taylor  v.  Sutherland,  24  5.  Hammond  v.  Wolf,  78  Iowa  227> 
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§  2191.  (Proof  by  secondary  Evidence;  [2]  Inference  from 
Observation;  Relevancy);  Detail  of  constituting  Facts.  —  In  this 
connection,  as  in  others  where  the  secondary  evidence  of  an  infer- 
ence from  observation  is  tendered,  a  proponent  may  present  a 
preliminary  detail  by  the  witness  of  such  of  the  phenomena  ob- 
served by  him  as  admit  of  individual  statement.^  Should  the  pro- 
ponent fail  to  offer  this  test  or  proof  of  the  qualification  of  his 
witness,  the  presiding  judge  may  require  him  to  do  so.  Other- 
wise, the  facts  in  the  matter  may  be  elicited  upon  cross-examina- 
tion. Such  a  statement  tends,  in  a  marked  degree,  to  determine 
the  ability  of  the  witness  to  use  his  perceptive  faculties  and  to 
establish  the  range  and  power  of  his  mental  coordination.  On 
the  other  hand,  it  is  within  the  administrative  function  of  a  trial 
judge  to  exclude  the  detailed  reasoning  of  the  witness  upon  which 
his  inference  is  based,^  should  he  regard  the  statement  as  likely 
to  control  or  mislead  the  jury. 

Illustrations.  —  In  explaining  to  the  jurymen  the  fact  and 
force  of  the  phenomena  which  the  witness  observes,  he  may  be 
permitted  by  the  presiding  judge  to  illustrate  his  meaning  by  the 
use  of  any  mechanical  or  other  means  at  hand  which  he  deems 
helpful.  He  may,  for  example,  employ  a  blackboard  for  the  pur- 
pose.^ It  is  essential  that  the  witness  should  be  shown  to  have 
had  adequate  opportunities  for  observation  and  for  the  creation  of 
a  suitable  mental  .criterion.  How  these  opportunities  are  gained 
and  in  what  manner  the  standard  is  applied  are  looked  upon  as 
unimportant,  at  the  present  day.* 

42  N.  W.  778  (1889)  ;  Abbott  i'.  Cole-  sequent  stage.  Richardson  v.  String- 
man,  22  Kan.  250,  31  Am.  Rep.  186  fellow,  100  Ala.  416,  419,  14  So.  ^83 
(1879);   State  V.  Shinborn,  46  N.  H.  (1893). 

497,  88  Am.  Dec.  224   (1866)  ;  Koona  2.  Langley  v.  Wadsworth,  99  N.  Y. 

t.  State,  36  Ohio  St.  195  (1880).   See  63,  1  N.  E.  106    (1885). 

also  Bruce  v.  Crews,  39  Ga.  544,  99  3.  McKay  v.  Lasher,  121  N.  Y.  477, 

Am.  Dec.  467   (1869);  People  v.  Dor-  24  N.  E.  711    (1890). 

thy,  50  N.  Y.  App.  Div.  44,  63  N.  Y.  4.  "  All  that  the  rule  of  law  con- 

Suppl.  592   (1900)  ;  Hynes  r.  McDer-  tended  for  requires  is  that  a  witness 

mott,  82  N.  Y.  41,  37  Am.  Rep.  533  who   is   called   to   prove   handwriting 

(1880).  shall   be   able   to    show   that  he   has 

§   2191-1.    State  v.  Ryno,  68  Kan.  had  such  means  of  knowledge  as  to 

348,   74   Pac.   1114    (1904);   Keith   v.  furnish     a     reasonable     presumption 

Lothrop,  10  Cush.  457   (1852).  that  he  is  qualified  to  form  an  opin- 

Any  error  resulting  from  the  fail-  ion  on  the  subject.     And  the  oppor- 

ure    to    ask    a    preliminary    question  tunity   of   acquiring  such   knowledge, 

may  be  cured  by  putting  it  at  a  sub-  mentioned   in  the  books  on  evidence 
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§  2192.  (Proof  by  secondary  Evidence;  [2]  Inference  from 

Observation;  Relevancy);  Grounds As  indicated  above,^  the 

basis  of  relevancy  in  connection  with  handwriting  is  that  of  moral 
uniformity.^  Experience  well  maintains  the  proposition  that  the 
character  of  the  writer,  the  sum  of  the  mental  and  moral  qualities 
which  make  him  what  he  is  and  differentiate  him  from  other  men, 
appear,  more  or  less  deeply  embedded,  in  his  handwriting.  It  is 
also  well  established  that  a  competent  observer  may  acquire  from 
inspection  of  typical  specimens  of  this  handwriting  a  mental 
standard  and  that  from  resemblance  to  it  he  may  reason  to  such 
a  conclusion  as  to  the  genuineness  of  a  disputed  document  as  may 
be  helpful  to  the  jury. 

§  2193.  (Proof  by  secondary  Evidence;  [2]  Inference  from 
Observation;  Relevancy;  Grounds);  A  discredited  Basis  of  Infer- 
ence. —  A  fiercely  controverted  question,  somewhat  considered  in 
another  place,-^  has  arisen  as  to  whether  the  required  mental 
standard  may  properly  be  created  by  the  inspection  of  genuine 
specimens  of  the  handwriting  made  by  one  who  had  no  knowledge 
on  the  subject  before  the  dispute.  In  an  age  of  technical  pro- 
cedure,^ where  rules  rather  than  principles  were  given  determina- 
tive weight,  a  danger  that  a  controlling  motive  to  misrepresent 
would  arise  from  the  perversion  of  partisanship  was  sufficient  to 
discredit  a  mental  standard  so  created.  That  a  jury  might  be 
misled  was  a  sufficient  ground  for  excluding  the  testimony,  how- 
ever great  may  have  been  the  forensic  necessities  of  the  proponent. 
To  this  influence  of  the  judicial  spirit  of  the  times  was  undoubtedly 
added  much  popular  antipathy  against  a  species  of  evidence  which, 
in  some  very  undefinable  way,  was  thought  to  have  been  an  engine 
of  oppression  in  the  hands  of  the  English  king.^  In  the  face  of 
both  forms  of  opposition,  this  comparison  by  juxtaposition,  as  it 

—  such    as    having    seen    the    party  can  be  no  reason  why  the  statement 

write,  having  corresposded  with  him,  of  such   means   of   information   shall 

or  seen  writings  acknowledged  by  him  not  be  held  to  be  sufficient."     Allen 

to    be    genuine  —  arc    only    illustra-  v.   State,  3  Humph.  368    (1842),  per 

tions  of  the  principle,  and  are  not  to  Green,  J. 

be    understood    as    the    only    means  §  2192-1.   §  2179. 

whereby   such   knowledge   can  be  ac-  2.  §  3265. 

quired.     If  other  means  of  knowledge,  §  2193-1.  §§  2221  et  seq. 

in    the   view   of   reason   and  common  2.  §  1718e. 

sense,    will   equally   afford   it,   there  3.  §  2214b. 
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is  more  properly  called,  between  disputed  and  authentic  writings 
has  still  won  its  way  to  a  permanent,  if  not  altogether  unques- 
tioned,* place  in  judicial  administration. 

§  2194.  (Proof  by  secondary  Evidence;  [2]  Inference  from 

Observation;  Relevancy);  ftualiflcations  of  Witness In  every 

case  where  proof  is  offered  as  to  the  genuineness  of  handwriting 
from  the  inference  of  an  observer,  skilled  or  unskilled,  the  con- 
clusion is  based  upon  the  existence  of  a  mental  standard  on  the 
part  of  the  witness.  Otherwise,  nothing  as  to  authenticity  is  sug- 
gested to  the  observer  by  the  examination  of  what  he  sees.  How- 
ever this  mental  standard  is  created,  judicial  administration  looks 
upon  the  result,  so  far  as  the  witness  is  concerned,  as  being,  in 
essence,  the  same.-'  The  rules  of  evidence  on  the  subject  of  hand- 
writing, however,  concern,  themselves  chiefly  with  the  divers 
methods  by  which  a  satisfactory  mental  standard  may  be  acquired. 
The  question  of  qualification  is  an  administrative  one  to  be  de- 
termined, in  the  first  instance,  by  the  presiding  judge.^ 

Comparison  of  hands.  —  In  connection  with  the  comparison  of 
hands,  by  juxtaposition  as  it  is  more  properly  called,  it  must  be 
affirmatively  shown  ^  to  the  satisfaction  of  the  presiding  judge, 
that  the  witness  is  qualified  by  special  aptitude,*  skill  and  ex- 

4.  §  2287.  sumed  to  have  formed  a  standard  irf 

§  2194-1.  Allen  v.  State,  3  Humph.  his  mind,  and  with  that  standard  to 

368    (1842),  per  Green,  J.  compare    the     writing    in     question. 

"  On  either  supposition   [of  an  or-  This   standard  will  be  more  or   less 

dinary  or   skilled  observer]   the  wit-  perfect    according    as    the    instances 

ness  is  supposed  to  have  received  into  have    been    more    or    less    frequent." 

his  mind  an  impression,  not  so  much  Holt  N.  P.  421   (1816),per  Dallas,  J. 

of   the   manner   in   which   the  writer  2.  Com.  v.  Williams,  105  Mass.  62 

has  formed  the  letter  in  the  particu-  (1870). 

lar  instances,  as  of  the  general  char-  3.  Mixer  v.  Bennett,  70  Iowa  329, 

acter  of  his  handwriting;   and  he  is  30  N.  W.   587    (1886);   Buchanan  v. 

called  on  to  speak  as  to  the  writing  Buckler,   8  Ky.  L.  Rep.  617    (1887). 

in  question  by  reference  to  a  stand-  4.   Com.   v.   Nefus,   135   Mass.   533, 

ard  so  formed  in  his  mind."     Doe  v.  534   (1883).     See  also  Powers  v.  Mc- 

Suckermore,  5  A.   &  E.  705    (1836),  Kenzie,  90  Tenn.   167,   16  S.  W.  559 

per  Coleridge,  J.  (1891). 

"  What  are  the  materials  of  judg-  Qualifications  should  be  substantial, 

ment  to  which  a  witness  has  recourse  —  Other    witnesses    not    so    qualified 

when  he  says  that  he  believes  a  par-  will  be  rejected.     Winch  v.  NormaHj 

ticular  signature  to  be  the  handwrit-  65  Iowa  186,  21  N.  W.  511    (1884)  ; 

ing  of  a  particular  person?     He  has  People    v.    Spooner,    1    Den.    343,    43 

Been  the  person  write,  and  he  is  pre-  Am.  Dec.  672   (1845)    (clerk  in  chan- 
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perience,  to  give  an  inference  helpful  to  the  jury.^     It  has  been 
intimated  that  the  qualifications  of  a  witness  as  to  comparison  of 


eery)  ;  Lodge  v.  Phipher,  11  Serg.  & 
R.  333  (1824)  (man  of  business); 
U.  S.  V.  Mathias,  36  Fed.  892  (1888) 
(having  collected  the  evidence  not 
sufficient). 

Merely  to  compare  signatures  oc- 
casionally for  the  sake  of  settling  the 
dispute  is  not  sufficient.  Goldstein 
V.  Black,  50  Cal.  462   (1875). 

"A  witness  must  in  some  way  have 
acquired  a  knowledge  of  the  general 
character  of  the  party's  handwriting 
before  he  can  be  qualified  to  testify 
on  that  subject."  Cunningham  v. 
Bank,  21  Wend.  558  (1839),  per 
Bronson,  J. 

The  matter  is  an  administrative 
one.  —  An  appellate  court,  therefore, 
is  loath  to  disturb  the  action  of  the 
trial  judge.  State  r.  David,  131  Mo. 
380,  33  S.  W.  28  (1895).  "An  ex- 
ception to  his  decision  will  rarely  be 
sustained."  Com.  v.  Nefus,  135 
Mass.  533,  534  (1883).  Should  it 
happen  that  the  action  of  the  trial 
judge  is  unreasonable  or  some  other 
error-in-law  has  taken  place,  the  rul- 
ing of  the  lower  court  may  properly 
be  reversed.  Nunes  v.  Perry,  113 
Mass.  274   (1873). 

A  clerk  of  court,  for  example,  with 
a  "  large  acquaintance  with  hand- 
writing "  is  not  necessarily  qualified 
to  act  as  a  skilled  witness.  Bu- 
chanan V.  Buckler,  8  Ky.  L.  Rep,  617 
(1887). 

5.  Alabama.  —  Griffin  r.  State,  90 
Ala.  596,  8  So.  670  (1891)  ;  Nelms  v. 
State,  91  Ala.  97,  9  So.  193  (1890)  ; 
Moon  V.  Crowder,  72  Ala.  79  (1882). 
California.  —  Spottiswood  v.  Weir, 
80  Cal.  448,  22  Pac.  289  (1889); 
Neal  V.  Neal,  58  Cal.  287  (1881); 
Goldstein  v.  Black,  50  Cal.  462 
(1875). 

Connecticut.  —  Tyler  v.  Todd,  36 
Conn.  218    (1869). 

Indiana. — McDonald  v.  McDonald, 
142   Ind.   55,   41   N.  E.   336    (1895); 


Forgey  v.  Cambridge  City  First  Nat. 
Bank,  66  Ind.   123    (1879). 

lovM.  —  Mixer  v.  Bennett,  77  Iowa 
329,  30  N.  W.  587  (1886)  ;  Winch  v. 
Norman,  65  Iowa  186,  21  N.  W.  511 
(1884). 

Kentucky.  —  Buchanan  v.  Buckler, 
8  Ky.  L.  Rep.  617   (1887). 

Ma/ine.  — •  Woodman  v.  Dana,  52 
Me.  9  (1860);  Withee  v.  Rowe,  45 
Me.  571    (1858). 

Massachusetts.  —  Nunes  v.  Perry, 
113  Mass.  274  (1873);  Marcy  f. 
Barnes,  16  Gray  161,  77  Am.  Dee. 
405  (1860). 

Michigan.  —  Vinton  v.  Peck,  14 
Mich.  287   (1866). 

Uissou/ri.  —  State  v.  David,  131 
Mo.  380,  33  S.  W.  28  (1895)  ;  State 
V.  Owen,  73  Mo.  440  (188i)  ;  State  v. 
Tompkins,  71  Mo.  613   (1880). 

Nelraska.  —  Heffernan  v.   O'Neill, 

I  Nebr.    (UnoflF.)    363,  96  N.  W.  244 
(1901). 

New  Jersey.  —  Gordon's  Case,  50 
N.  J.  Eq.  397,  421,  26  Atl.  268 
(1892). 

Neu:  York.  —  People  v.  Collins,  57 
N.  Y.  App.  Div.  257,  68  N.  Y.  Suppl. 
151,  15  N.  Y.  Cr.  305  (1901)  ;  People 
V.  Dorthy,  50  N.  Y.  App.  Div.  44,  63 
N.  Y.  Suppl.  592  (1900);  People  v. 
Severance,  67  Hun  182,  22  N.  Y. 
Suppl.  91  (1893);  McKay  v.  Lasher, 
42  Hun  270  (1886);  People  v. 
Spooner,  1  Den.  343,  43  Am.  Dec.  672 
(1845). 

North  Carolina.  —  Kornegay  r. 
Kornegay,  117  N.  C.  242,  23  S.  E. 
257  (1895);  Jarvis  v.  Vanderford, 
116  N.  C.  147,  21  S.  E.  302  (1895)  ; 
State  V.  De  Graff,  113  N.  C.  688,  18 
S.  E.  507  (1893)  ;  Yates  v.  Yates,  76 
N.  C.  142   (1877). 

Ohio.  —  Koons,  v.  State,  36  Ohio 
St.  195   (1880). 

Pennsylvania.  —  Lodge  v.  Phipher, 

II  Serg.  &  R.  333   (1824). 

South   Carolina. — Weaver  v.   Whil- 
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hands  may  properly  be  left  to  the  jurors  as  they  are  to  judge  of  the 
weight  of  the  inference.® 

Not  an  expert.  —  Witnesses  may  testify  who  are  actually 
familiar  with  the  genuine  signature  of  the  defendant,  either  from 
having  seen  him  write,  or  from  having  conducted  a  correspondence 
with  him,  or  from  having  seen  signatures  acknowledged  to  be 
genuine  and  acted  on  them  in  the  usual  course  of  business.  Such 
witnesses  are  not  experts,  and  are  not  required  to  qualify  as  such. 
The  scantiness  of  their  knowledge  affects  their  credibility  rather 
than  their  competency.^ 

Reasons.  —  It  being  required  that  the  witness  should  possess 
the  mental  requirements  necessary  to  enable  him  to  coordinate  the 
results  of  his  observation,  when  compared  with  his  mental  stand- 
ard, into  an  inference  helpful  to  the  jury,  it  follows  that  the 
proponent  is  at  liberty  to  establish  the  existence  of  these  qualifica- 
tions of  mind  in  any  way  that  he  can.  Availing  himself  of  this 
obviously  fair  and  occasionally  essential  administrative  rule,  the 
party  proposing  the  inference  may,  even  as  part  of  his  original 
ease,  show  the  reasons  which  the  witness  has  used  in  reaching  his 
conclusion  as  to  genuineness.®  It  has  even  been  held  that  to  reject 
such  evidence  is  error.® 

den,    33    S.    C.    190,    11    S.    E.    686  "The    testimony    now    received    is 

(1890).     See  also  Benedict  v.  Flani-  that  of  the  belief  of  a  witness  as  to 

gan,   18   S.  C.  506,  44  Am.  Rep.  583  the  identity  of  character  between  the 

(1882).  writing  in  question  and  the  exemplar 

Tennessee.  —  Powers  v.  McKenzie,  of    the    party's    handwriting    in    the 

90  Tenn.   167,   16  S.  W.  559    (1891).  mind  of  the  witness,  which  exemplar 

Texas.  —  Walker  v.  State,  14  Tex.  has  been  formed  upon  previous  suffi- 

App.  609   (1883);  Haun  v.  State,  13  eient  means  of  observation.     The  in- 

Tex.    App.    383    (1883);    Heaeock    r.  quiry  is.  What  does  the  law  hold  to 

State,  13  Tex.  App.  97   (1882)  ;  Spei-  be  those  adequate  and  sufficient  means 

den  V.  State,  3  Tex.  App.  156,  30  Am.  of  observation?"     Pope  v.  Askew,   1 

Eep.   126    (1877).  Ired.  16,  20   (1840),  per  Gaston,  J. 

Vermont.  —  Stevenson  v.  Gunning,  8.  Kendall   r.   Collier,   97  Ky.   440, 

64  Vt.  601,  25  Atl.  697   (1892)  ;  State  30   S.  W.   1002,   17   Ky.  L.  Rep.   337 

V.  Ward,  39  Vt.  225   (1867).  (1895);   Keith   v.  Lothrop,  10  Gush. 

Virginia.   —  Hanriot  V.   Sherwood,  (Mass.)    453    (1852);    Com.   v.   Web- 

82  Va.  1    (1884).  ster,   5    Cush.    (JIass.)    295,   52   Am. 

United  States.  —  U.  S.  v.  Mathias,  Dec.  711    (1850)  ;  Collier  r.  Simpson, 

36  Fed.  892   (1888).  5  C.  &  P.  73,  24  E.  C.  L.  460  (1831). 

6.  Vinton  v.  Peck,  14  Mich.  287  9.  Kendall  v.  Collier,  97  Ky.  446, 
(1866).  30   S.  W.   1002,   17  Ky.  L.  Rep.  337 

7.  Berkley  v.  Maurer,  34  Pa.  Super.       (1895). 
Ct.  363   (1907). 
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§  2195.  (Proof  by  secondary  Evidence;  [2]  Inference  from 
Observation;  Relevancy;  Qualifications  of  Witness);  Qualifica- 
tions compared.  —  Speaking,  however,  in  a  general  qualitative 
way,  it  may  fairly  be  said  that  while  primary  evidence,^  that  of 
seeing  the  identical  document  written,  is  exposed  to  the  infirm  ative 
suggestion  of  fabrication,  the  secondary  evidence  of  an  inference 
from  resemblance  to  a  previously  acquired  mental  standard,  is 
but  little  threatened  by  danger  from  this  quarter.  It  will  also  be 
found  that  in  proportion  as  the  witness  becomes  sufficiently  skilled 
to  perceive  the  mental  characteristics  of  the  writer  manifested  in 
his  style,  the  inference  itself  becomes  convincing.  In  individual 
cases,  no  line  can  be  profitably  drawn  between  the  probative  force 
created  by  the  inference  of  a  witness  who  speaks  from  a  particular 
qualification  and  that  engendered  by  the  testimony  of  him  who 
is  made  competent  by  a  different  one.  As  has  been  seen,^  the  effect 
of  developing  a  mental  standard  by  any  of  the  several  methods 
now  in  vogue,  whether  administrative  or  procedural,  is  practically 
the  same.  Still,  minor  differences  are  apparent.  For  example, 
in  point  of  vividness,  the  method  employing  the  juxtaposition  of 
disp'uted  and  genuine  documents  possesses  marked  advantages.* 
This  consideration  as  to  the  relative  value  of  procedural  and  ad- 
ministrative qualifications  has  been  well  stated  by  the  supreme 
judicial  court  of  Maine :  *  "It  is  contended  that  all  opinion  based 
upon  previous  knowledge  of  or  acquaintance  with  handwriting  is 
in  reality  only  the  result  of  comparison,  and  of  comparison  made 
under  much  more  unfavorable  circumstances  than  when  the  ad- 
mitted or  proved  specimens  are  brought  in  juxtaposition  with 
that  which  is  controverted;  [the  contention  is]  that  in  one  case 
[the  inference  of  an  ordinary  witness],  the  image  of  the  standard 

§  2195-1.  §  2177.  observer]    recollects    because    he    has 

2.  §  2194.  seen  the  admitted  writing  before  and 

3.  Hicks  V.  Person,  19  Ohio  441  can  therefore  now  speak  of  its  simi- 
(1850),  per  Hitchcock,  C.  J.;  State  larity  with  the  one  in  question;  the 
V.  Hooper,  Bailey  42    (1830).  other    [the    skilled   witness]    because 

"  They    both    [procedural    and    ad-  by   examining   the    admitted   writing 

ministrative     qualifications]     depend  he  has  a  present  impression  which  he 

on  the  same  faculty, — that  of  bringing  at   once   makes   the   standard  of   his 

into    actual    application    impressions  comparison."     Bennett   v.   Mathewes, 

made  on   the   mind,  in   the  one  case  5  S.  C.  484   (1874),  per  Moses,  C.  J. 
weakened  by  time,  and  in  the  other  4.    Woodman   v.   Dana,   52   Me.    13 

more  vivid  and  lively  because  of  more  (1860) ,  per  Rice,  J. 
recent  existence.     One   [the  ordinary 
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specimen,  as  it  exists  in  the  mind,  is  compared  with  the  con- 
troverted specimen  in  the  hand  of  the  witness  while  in  the  other 
[of  a  skilled  observer],  the  standard  is  before  the  eye  of  the 
witness  and  placed  side  by  side  with  that  which  is  contested ;  that 
in  the  former  the  characteristics  of  the  standard  are  necessarily 
indistinct,  shadowy,  and  uncertain,  while  in  the  latter  they  show 
out  in  all  the  distinctness  of  visible  characters.  ...  In  a  certain 
sense  the  position  of  the  counsel  for  the  plaintiff  is  undoubtedly 
correct."  ^ 

Past  and  future  devehprr^ent.  —  The  order  of  qualification  set 
forth  above  shows  a  gradual  elimination  of  the  inference  of  the 
ordinary  untrained  observer  as  to  resemblances  in  handwriting  in 
favor  of  the  technical  reasoning  of  the  skilled  witness.  It  may  be 
noted  also  that  this  is  the  chronological  order  in  which  these  forms 
of  procedural  or  administrative  qualifications  became  established 
in  the  English  law  of  evidence.  This  order  unmistakably  repre- 
sents, therefore,  the  gradual  involution  of  the  element  of  skilled 
observation  and  highly  technical  reasoning.  Such  a  result  has 
been  made  necessary  by  the  increasing  intricacy  of  modern  busi- 
ness and  the  growing  complexity  of  social  affairs.  It  is  not  diffi- 
cult to  notice  the  manner  in  which  the  crude,  semi-mechanical 
qualification  of  having  seen  the  person  in  question  write  at  least 
once  ®  was  forced  by  the  needs  of  an  expanding  commerce  to  give 
way  also  to  the  competency  of  one  whose  knowledge  was  gained 
by  adoption  in  business  '^  or  by  familiarity  acquired  under  con- 
tinued experience,*  almost  in  themselves  forms  of  special  knowl- 
edge. Finally,  the  same  causes  are  seen  to  bring  it  about  that 
inference  from  juxtaposition,  dreaded  and  abhorred  as  comparison 
of  hands,  should  overtop,  in  importance  of  qualifying  force,  the 
influence  of  all  other  methods  of  creating  a  mental  standard.  The 
skilled  witness  is  now  greatly  preferred  to  the  unskilled  observer. 
Special  experience  and  training  entirely  divorced  from  personal 

5.  In  a  certain  degree,  therefore,  all  tains  upon  comparing  the  writing  in 

evidence  as  to  handwriting  is  by  com-  question    with    the   exemplar    in    his 

parison.     Woodman  v.  Dana,  52  Me.  mind     derived    from     some    previous 

13   (1860),  per  Rice,  J.  knowledge   of   the    party's    handwrit- 

"  All  evidence  of  handwriting,  ex-  ing."     Macomber   v.    Scott,    10   Kan. 

eept  where   the  witness   himself   has  341   (1872),  per  Valentine,  J. 

seen  the  writing  done,   is  in  its  na-  6.  §  2199. 

ture   a   comparison   of  hands.     It   is  7.  §  2203. 

the   belief  which   the   witness   enter-  8.  §  2209. 
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acquaintance  or  even  business  connection  with  the  alleged  writer, 
are  at  present  characteristic  of  the  typical  witness  regarding  dis- 
puted handwriting.  Nor  is  this  all  that  can  properly  be  said.  It 
is  by  no  means  hazardous  to  anticipate  that  the  successful  fight 
for  recognition  which  has  been  waged,  in  the  administrative  field, 
by  the  skilled  observer,  the  "  expert "  so-called,®  is  destined  to  go 
forward  to  still  more  complete  supremacy. 

§  2196.  (Proof  by  secondary  Evidence;  [2]  Inference  from 
Observation;  Relevancy;  Qualifications  of  Witness;  Qualifica= 

tions   compared);   A   unique    Subject-Matter The  underlying 

reason  why  comparison  of  hands,  the  use  of  a  skilled  witness  to 
speak  from  a  mental  standard  created  by  juxtaposition,  has  proved 
thus  effective  in  the  ascertainment  of  truth  is  not  difiieult  to  dis- 
cover. The  special  knowledge  and  trained  faculties  of  such  a  wit- 
ness alone  would  be  able  to  aid  a  jury  in  this  connection.  So 
settled  and  evanescent  a  relation  as  that  involved  in  the  registra- 
tion of  moral  qualities  and  mental  habits  in  the  physical  phe- 
nomena of  a  man's  writing  clearly  lies  outside  the  experience  of 
the  ordinary  observer.  To  exhibit  this  to  a  jury  or  even  to  per- 
ceive it  for  one's  self  requires  special  aptitude  and  mental  power 
of  no  mean  order.  Yet  this  is  apparently  the  key  which  unlocks 
the  problem  of  handwriting  from  resemblance.  To  these  inherent 
difficulties  of  ascertaining  and  applying  the  essential  characteristics 
of  handwriting  are  to  be  added  the  temporary  variations  in  age 
or  bodily  condition.  The  style  of  penmanship  of  a  man  in  middle 
age  may  well  differ  from  that  which  belonged  to  him  in  his  youth 
or  which  will  attend  his  old  age.  Marked  allowance  must  occa- 
sionally be  made,  moreover,  for  the  effect  of  manner,  disease  or  the 
operation  of  emotion.  Mainly,  however,  the  study  of  handwriting 
is  one  in  psychology,  conditioned  by  the  limitations  of  physical 
manifestation. 

In  all  cases,  the  skill  of  the  witness  must  be  commensurate  with 
the  subtlety  of  the  inference  which  he  is  asked  to  draw.  Evi- 
dently, the  various  qualifications  of  the  witness  who  proposes  to 
testify  from  a  mental  standard, —  (1)  seeing  the  person  write,-^ 
(2)  having  corresponded  in  course  of  business,^  (3)  acquired 
familiarity  by  experience^   and,    (4)   comparison  by  juxtaposi- 


9.  §  2214d. 

2.  §  2203. 

1  2196-1.  §  2199. 

3.  §  2209. 
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tion,*  —  present  an  increasing  proportion  of  this  element  of  pure 
reasoning.  It  is  to  be  observed,  however,  that  it  is  always  the 
skilled  witness  and  never  the  expert  who  testifies.  Great  as  may 
be  the  percentage  of  reasoning  involved,  the  mental  act  is  in- 
variably based  upon  observation.  The  absence  of  the  hypothetical 
question,  the  distinguishing  mark  of  the  expert,  thus  makes  Hand- 
writing a  unique  subject-matter. 

§  2197.  (Proof  by  secondary  Evidence;  [2]  Inference  from 
Observation;  Relevancy;  Qualifications  of  Witness);  Specific 
Qualifications.  —  As  a  matter  of  practice,  it  is  by  no  means  at  all 
times  required  that  the  witness  should  qualify  in  any  of  the  various 
methods  distinctly  prescribed  by  law.  Should  he  state  that  he  is 
acquainted  with  the  handwriting  in  question,  it  may  be  provision- 
ally assumed  that  the  fact  is  as  stated  and  the  examination  of  the 
witness  will  be  permitted  to  proceed.^  Qualification  may  be  shown 
from  experience  of  various  kinds.  The  witness  may  have  given 
instruction  in  the  art  of  handwriting.^  Possibly,  from  the  nature 
of  his  business,*  he  has  had  a  large  experience  in  the  examination 
of  various  specimens  of  chirography. 

4.  §§  2221  et  seq.  v.  Barnes,  16  Gray  161,  77  Am.  Dec. 

§    2197-1.   Kornegay    r.   Kornegay,  405   (1860). 
117  N.  C.  242,  23  S.  E.  257    (1895).  Jfissouri.  —  State  v.  David,  131  Mo. 

2.  Buchanan  v.  Buckler,  8  Ky.  L.  380,  33  S.  W.  28  (1895)  (cashier  of 
Rep.  617  (1887);  Heffernan  v.  bank  and  clerk  of  court)  ;  Edmonston 
O'Neill,  1  Nebr.  (Unoff.)  363,  96  N.  v.  Henry,  45  Mo.  App.  346  (1891) 
W.  244   (1901).  (merchant  and  dealer  in  commercial 

3.  Alabama.  —  Johnson    v.    State,  paper). 

35  Ala.  370   (1860)    (bank  teller  and  'North     Carolina.  —  Kornegay     v. 

exchange  broker).  Kornegay,    117   N.   C.   242,   23    S.   E. 

Colorado.  —  Bradford  ('.  People,  22  257   (1895)    (register  of  deeds,  handl- 

Colo.  157,  43  Pac.  1013  (1896)    (bank  ing  commercial  paper);   State  !'.   De 

bookkeeper).  Graff,   113   N.   C.   688,    18    S.   E.   507 

Connecticut.  —  Lyon  v.  Lyman,  9  (1893)      (city    secretary    and    treas- 

Conn.  55   (1831)    (bank  cashier).  urer)  ;  Yates  v.  Yates,  76  N.  C.   142 

Indiana.  —  Forgey     v.      Cambridge  (1877)    (clerk  of  court  and  sheriff). 

City    First   Nat.   Bank,    66   Ind.    123  Tea;as.  —  Bratt    r.    State,    38    Tex. 

(1879)    (bank  manager).  Cr.  121,  41  S.  W.  622   (1897)    (bank 

Kansas.  —  Ort   v.   Fowler,  31   Kan.  president)  ;    Speiden  r.   State,  3  Tex. 

478,    2   Pac.    580,    47    Am.   Rep.    501  App.    156,   30   Am.   Rep.    126    (1877) 

(1884).  (experienced  bank  teller). 

Maine.  —  Withee  v.  Rowe,  45  Me.  Vermont.  —  State  v.  Ward,  61  Vt. 

571    (1858).  153(1888)    (bookkeeper  and  cashier). 

Massachusetts.   —   Com.      v.     Wil-  United    States.  —  U.    S.    r.    Holts- 

liams,   105  Mass.   62    (1870)  ;   Marcy  claw,  26  Fed.  Cas.  No.  15,384;  Brunn. 
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While,  as  has  been  seen,  one  engaged  in  banking,  note-brokerage 
or  the  handling  of  similar  forms  of  indebtedness,  is  in  general 
a  competent  witness  as  to  handwriting,  it  by  no  means  follows 
that  any  one  connected  with  a  business  of  this  kind  is  necessarily 
qualified  to  testify  on  the  subject.* 

Such  a  predication  of  mechanical  equivalences  would  have  been 
more  worthy  of  a  procedural  age  than  one  characterized  by  a 
rational  administration  of  justice.  In  all  cases,  the  natural  apti- 
tude of  the  witness,  his  ability  to  do  what  he  claims  or  thinks  he 
can  accomplish,  will  be  considered  by  the  trial  judge!^  Even  the 
independent  qualification  of  having  seen  the  person  in  question 
write  ®  will  not  invariably  authorize  a  comparison  of  hands.^ 

Ordinary  observer.  —  What  appears  to  have  been  a  rather  lax 
administration  of  judicial  functions  has  permitted  an  ordinary 
observer  to  state  an  inference  of  genuineness  from  comparison  of 
hands.®  The  day  of  the  trained  witness  in  respect  to  handwriting 
has  undoubtedly  arrived  and  has  apparently  come  to  stay. 

Practical  experience.  —  Obviously,  a  most  satisfactory  qualifica- 
tion for  testifying  to  an  inference  as  to  the  genuineness  of  hand- 
writing consists  in  having  drawn  a  similar  conclusion  on  other 
occasions.  Thus,  a  photographer  who  has  made  a  practice  of  en- 
larging photographs  for  the  purpose  of  detecting  forgeries  may 
properly  state  his  reasoning  as  to  the  authenticity  of  a  particular 
specimen.®  That  a  witness,  tendered  for  the  purpose  of  making 
a  comparison,  should  advance  a  claim  to  be  able  by  such  an  in- 
vestigation to  reach  a  mental  result  satisfactory  to  himself,  i.  e.. 

Col.    Cas.    31,    3    N.    C.    577    (1805)  qualified.      Withee   v.   Eowe,   45  Me. 

(handling  bank  bills).  571    (1855). 

Mental     qualities     gained     in     the  4.  Hyde   v.   Woolfolk,    1    Iowa   159 

study  of  one  form  of  document  may  (1855)    (business  man);   Sweetser   c. 

profitably  be   transferred   to   the  ex-  Lowell,  33  Me.  446    (1851). 

amination    of    another.      A    witness  5.  Hyde   v.   Woolfolk,    1    Iowa   159 

whose   experience    has   been    confined  (1855). 

to   promissory   notes   may   testify   as  6.  §  2199. 

to    the    genuineness    of    other    docu-  7.  People  v.  Collins,  57  N.  Y.  App. 

ments.      Com.  v.  Williams,  105  Mass.  Div.  257,  68  N.  Y.  Suppl.  151,  15  N. 

62   (1870).  Y.  Or.  305    (1901). 

Transfer  clerk.  —  A  clerk  who  has  8.  Benedict   v.    Flanigan,    18   S.   C. 

been    accustomed    to    examine    signa-  506,  44  Am.  Eep.  583    (1882).      See 

tures    upon    transfers    of    stock    and  also    Weaver   v.    Whild'en,    33    S.    C. 

bank-bills  in  order  to  determine  their  190,  11  S.  E.  686   (1890). 

genuineness  may  well  be  regarded  as  9.  Marey  v.  Barnes,   16  Gray  161, 

77  Am.  Dec.  405   (1860). 
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that  he  knows  he  can  tell  whether  a  writing  is  genuine,  may  be  an 
important  factor  in  determining  the  judge's  acceptance  of  the 
offer.io 

Reading.  —  The  presiding  judge  may  receive,  as  qualified  to 
testify  to  an  inference  from  comparison  of  hands,  a  witness  whose 
competency  has  been  obtained  by  reading  and  special  study.^^ 

§  2198.  (Proof  by  secondary  Evidence;  [2]  Inference  from 

Observation;  Relevancy);  Ante  Litem  Motam The  essentially 

procedural  'nature  of  the  early  qualifications  of  a  witness  as  to 
handwriting  is  shown  in  the  super-rational  and  occasionally  de- 
terminative infiuence  of  the  lis  mota.  Such  an  assignment  to 
certain  definite  facts  of  a  pre-determined  effect  upon  admissibility 
is  a  marked  characteristic  of  technical  procedure.  In  connection 
with  the  lis  mota,  the  operation  of  such  a  desire  to  ticket  facts  with 
juridical  equivalences  is  best  seen  in  the  so-called  "  exceptions  to 
hearsay."  ^  In  this  latter  connection,  technical  procedure  has 
apparently  declared,  with  some  fluctuation,  that  an  unsworn  state- 
ment made  post  litem  motam  is  one  uttered  under  a  controlling 
motive  to  misrepresent. 

In  respect  to  handwriting,  it  is  undoubtedly  sound  administra- 
tion to  prefer  specimens  of  penmanship  or  mental  standards  of 
resemblance  secured  ante  litem  motam-  ^  to  those  made  or  acquired 
since  the  controversy  on  the  subject  arose.     To  this  general  rule  ' 

10.  State    V.   De   Graff,    113  N.   C.       since   the    controversy   regarding   the 
688,  18  S.  E.  507   (1893).  dispute  as  to  authenticity  arose,  the 

11.  Alabama.  —  Johnson  v.  State,       estimate    may    properly   be    rejected. 
35  Ala.  370    (1860).  In  re  Burbank,  93  N.  Y.  Suppl.  866, 

Indiana.  —  Forgey     v.     Cambridge  104  App.  Div.  312,  34  Civ.   Proc.  R. 

City   First   Nat.    Bank,    66   Ind.    123  247   (1905). 

(1879).  3.  Pate     v.     People,     8     111.     644 

ZVeSros/ca.  —  Heffernan    r.    O'Neill,  ( 1846)  ;  Territory  c.  O'Hare,  1  N.  D. 

1  Nebr.    (Unoff.)    363,  96  N.  W.  244  30,  44  N.  W.   1003    (1890);   Eeese  v. 

(1901).  Reese,   90   Pa.    St.   89,   35   Am.   Rep. 

New  rorfc.  —  Hadcock  v.  O'Rourke,  634   (1879). 

6  N.  Y.  Suppl.  549   (1889).  Some     degree     of     suspicion     may 

Texas.  —  Heacock  i-.  State,  13  Tex.  often   attach    to   the   trustworthiness 

App.  97   (1882).  of  any  qualification  gained  by  a  wit- 

§  2198-1.  §§  2762  et  seq.  ness  from  having  seen  A  write  at  a 

2.  Post  litem  motam.  —  Where  the  tin-e   after  the  date  of  the  disputed 

mental  standard  of  the  witness,  from  signature.       Keith     r.     Lothrop,     10 

the  comparison  with  which   the  esti-  Cush.    (Mass.),  453    (1852). 

mat«    of    identity    from    resemblance  During    trial.  —  For    still    stronger 

has   been   made,   was    itself   acquired  reasons,   A    cannot   properly   execute 
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no  just  exception  can  be  taken.  To  reject,  however,  all  inferences 
from  resemblance  to  a  mental  standard  created  by  writings  made 
later,  regardless  of  the  forensic  necessities  of  the  proponent  in  his 
attempt  to  prove  his  case,  is  undoubtedly  procedural,  rather  than 
rational.  Massachusetts  adopts  the  very  same  administrative  rule 
that  the  fact  that  knowledge  of  the  handwriting  is  acquired  post 
litem  motam  affects  merely  the  weight  of  the  evidence.* 


§  2199.  Ordinary   Observer;    ftualifications ;    (1)    Seeing   Person 

write An  early  qualification,  procedural  in  its  nature,^  enables 

an  ordinary  ^  observer  to  testify  to  his  inference  ^  if  he  has  formed 


specimens  of  his  handwriting  during 
the  course  of  the  trial  in  the  presence 
of  a  witness  in  order  to  enable 
the  latter  to  testify,  from  having 
seen  him  write,  as  to  the  genuine- 
ness of  the  disputed  document.  Ter- 
ritory V.  O'Hare,  1  N.  D.  30,  44  N. 
W.  1003  (1890);  Reese  v.  Reese,  90 
Pa.  St.  89,  35  Am.  Rep.  634   (1879). 

4.  Keith  v.  Lothrop,  10  Cush. 
(Mass.)    453    (1852). 

§  2199-1.  A  discredited  rule.  —  It 
is  not  surprising,  in  view  of  the 
growth  of  rational  administration,  to 
find  judges  questioning  the  value  of 
a  rule  so  archaic  and .  blindly  pro- 
cedural. Wilson  V.  Van  Leer,  127 
Pa.  337,  17  Atl.  1097  (1889)  ;  Doe  v. 
Suckermore,  5  A.  &  E.  720  (1836), 
per  Williams,  J. 

2.  Moon  r.  Crowder,  72  Ala.  79 
(1882);  Kendall  !.  Collier,  97  Ky. 
446,  30  S.  W.  1002,  17  Ky.  L.  Rep. 
337  (1895)  ;  Williams  v.  Veen,  5  Tex. 
Civ.  App.  575,  24  S.  W.  536   (1893). 

3.  Alaiama.  —  Rarr  v.  State,  106 
Ala.  1,  7,  17  South.  328  (1895); 
Moon  !■.  Crowder,  72  Ala.  79   (1882). 

Colorado.  —  Salazar  v.  Taylor,  18 
Colo.  538,  33  Pac.  369   (1893). 

Georgia.  —  Rumph  v.  State,  91  Ga. 
20,  16  S.  E.  104  (1892). 

Illinois.  —  Riggs  v.  Powell,  142  111. 
453,  32  N.  E.  482  (1892);  Putnam 
V.  Wadley,  40  111.  346  (1866)  ;  Wood- 
ford V.  McClenahan,  9  111.  85  (1847). 


Louisiana.  —  Morvant's  Succes- 
sion, 45  La.  Ann.  207,  12  South.  349 
(1893);  Bradford  v.  Cooper,  1  La. 
Ann.  325  (1846);  Jewell  v.  Jewell, 
1  Rob.  316   (1842). 

Maine.  —  Hopkins  v.  Megquire,  35 
Me.  78   (1852). 

Maryland.  —  Edelen  v.  Gough,  8 
Gill  87    (1849). 

Minnesota.  —  Berg  v.  Peterson,  49 
Minn.  420,  52  N.  W.  37    (1892). 

Missouri.  —  State  v.  Harvey,  131 
Mo.  339,  32  S.  W.  1110  (1895)  ;  State 
V.  Minton,  116  Mo.  605,  22  S.  W. 
808    (1893). 

New  Hampshire.  —  Burnham  v. 
Ayer,  36  N.  H.  182  (1858);  Rideout 
V.  Newton,  17  N.  H.  71   (1845). 

New  Jersey.  —  West  v.  State,  22 
N.  J.  L.  212   (1849). 

New  York.  —  Bruyn  v.  Russell,  52 
Hun  17,  4  N.  Y.  Suppl.  784  (1889)  ; 
Hammond  v.  Varian,  54  N.  Y.  398 
(1873);  Jackson  !;.  Van  Deusen,  5 
Johns.   144,  4  Am.  Dec.  330    (1809). 

North  Carolina.  —  Pope  v.  Askew, 
23  N.  C.  16,  35  Am.  Dec.  729  (1840). 

OMo.  —  Hess  V.  State,  5  Ohio  5,  22 
Am.  Dec.  767  (1831);  Burnham  v. 
Ayer,  3  Ohio  Dec.   (Reprint)   327. 

Pennsylvania.  —  Wilson  v.  Van 
Leer,  127  Pa.  St.  371,  17  Atl.  1097, 
14  Am.  St.  Rep.  854  (1889);  Slay- 
maker  V.  Wilson,  1  Penr.  &  W.  216 
(1829). 

Texas.  —  Williams  v.  Deen,  5  Tex. 
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any  *  as  to  \he  genuineness  of  a  disputed  specimen  of  A's  hand- 
writing if  he  has  ever  seen  him  write  ^  under  such  circumstances 


Civ.  App.  575,  24  S.  W.  536  (1893)  ; 
Smith  V.  Caawell,  67  Tex.  567,  4  S. 
\V.  848   (1887). 

Virginia.  ■ — ■  Pepper  i;.  Barnett,  22 
Gratt.  405   (1372). 

Canada.  —  Reid  v.  Warner,  17  L. 
C.  Rep.  485  (1867);  Gleeson  v.  Wal- 
lace, 4  U.  C.  Q.  B.  245   (1847). 

"  The  testimony  is  not  the  highest 
and  most  satisfactory  kind,  but  it 
was  competent."  Karr  v.  State,  106 
Ala.  1,  7,  17  South.  328   (1895). 

The  writing  need  not  be  signed. 
Eumph  V.  State,  91  Ga.  20,  16  S.  E. 
104   (1892). 

Standardizing  documents  not  pro- 
duced. —  It  is  not  material  that  the 
witness  is  baaing  his  evidence,  in 
large  part,  upon  specimens  of  hand- 
writing which  have  not  been  pro- 
duced.    Pruyn  v.  Russell,  52  Hun  17, 

4  N.  Y.  Suppl.  784   (1889). 

4.  Alabama.  —  Hopper  v.  Ashley, 
15  Ala.  462   (1849). 

Illinois.  —  Putnam  v.  Wadley,  40 
111.  346   (1866). 

Kentucky.  —  Yelton  v.  Black,  26 
Ky.  Law  Rep.  885,  82  S.  W.  634 
(1904). 

Louisiana.  —  Morvant's  Succes- 
sion, 45  La.  Ann.  207,  12  South.  349 
(1893)    (belief). 

Maryland. . —  Smith  v.  Walton,  8 
Gill   (Md.)    77    (1849)    (belief). 

New  Hampshire.  —  Burnham  v. 
Ayer,  36  N.  H.  182  (1858)  ;  Hoitt  v. 
Moulton,  21  N.  H.  586  (1850)  (be- 
lief). 

England.  —  De  La  Motte's  Trial, 
21   How.  St.  Tr.  810    (1781). 

8ee  also  Wiggin  v.  Plumer,  31  N. 
H.  251  (1855)  ;  Bowman  r.  Sanborn, 
25  N.  H.   87    (1852);   State  v.  Carr, 

5  N.  IL  367    (1831). 

Impression  must  be  gained.  —  It 
is  essential  to  the  competency  of  the 
person  who  has  seen  the  alleged  au- 
thor write  that  he  should  have  gained 


an  impression  as  to  the  latter'a  style 
of  handwriting.  If  this  mental 
standard  has  been  created,  procedure 
is  satisfied.  The  number  of  occa- 
sions upon  which  the  witness  saw  the 
person  in  question  write,  aflfects 
merely  the  probative  weight  of  hia 
teatimony.  Once  seeing  satisfies  the 
rule  of  procedure  if  the  mental 
standard  is  considered  by  the  wit- 
ness to  have  been  acquired  by  him. 
McNair  v.  Oom.,  26  Pa.  390   (1856). 

5.  Alabama.  —  Nelms  v.  State,  91 
Ala.  97,  9  South.  193  (1891). 

Arkansas.  —  Miller  v.  Jones,  32 
Ark.  337    (1877). 

Georgia.  —  Rumph  v.  State,  91  Ga. 
20,  16  S.  E.  104  (1892). 

Illinois.  —  Nagle  v.  Schnadt,  239 
111.  595,  88  ISr.  E.  178  (1909);  Kelly 
V.  Fallon,  108  111.  App.  108  (1903); 
Riggs  V.  Powell,  142  111.  453,  32  N.  E. 
482    (1892). 

Indiana.  —  Clark  v.  Wyatt,  15  Ind. 
271,  77  Am.  Dec.  90   (1860). 

loioa.  —  Frank  v.  Berry,  103  N.  W. 
358    (1905)    (receipt). 

Kentucky.  —  Kendall  v.  Collier,  97 
Ky.  446,  30  S.  W.  1002,  17  Ky.  L. 
Rep.  337    (1895). 

Maine.  —  Page  l'.  Homans,  14  Me. 
478   (1837). 

Maryland.  —  Smith  v.  Walton,  8 
Gill  77   (1849). 

Missouri.  —  State  v.  Stair,  87  Mo. 
268,  56  Am.  Rep.  449   (1885). 

Nevada.  —  State  v.  Burns,  74  Pae. 
983   (1904). 

New  Hampshire.  —  Hoitt  v.  Moul- 
ton, 21  N.  H.  586  (1850).  See  also 
Burnham  v.  Ayer,  36  N.  H.  182 
(1858). 

New  York. — Tarnofker  v.  Grissler, 
108  N.  Y.  Suppl.  696  (1908)  ;  Matter 
of  Allemann,  5  N.  Y.  Suppl.  196,  1 
Connoly  Surr.  441  (1889)  ;  Magee  v. 
Oaborn,  32  N.  Y.  669    (1865). 

North    Carolina.  —  Ratliff   v.    Rat- 
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as  to  be  able  to  gain  some  knowledge  as  to  his  style  of  handwrit- 
ing.« 

That  the  qualification  is  procedural,  i.  e.,  a  matter  of  substantive 
law  relating  to  procedure,  appears  from  the  fact  that  the  creation 
in  the  mind  of  the  witness  of  a  satisfactory  mental  standard,  to 
which  the  genuineness  of  the  writing  can  be  referred,  need  not  be 
affirmatively  shown.  The  witness  is  not  required  to  have  seen  A 
write  on  more  than  one  occasion.'^     At  that  time  A  may  have 


liflf,  131  N.  C.  425,  42  S.  E.  887 
(1902)  ;  State  v.  Gay,  94  N.  C.  814 
(1886). 

North  Dakota.  —  Territory  v. 
O'Hare,  1  N.  D.  30,  44  N.  W.  1003 
(1890). 

Pennsylvania.  —  Wilson  v.  Van 
Leer,  127  Pa.  St.  371,  17  Atl.  1097, 
14  Am.  St.  Rep.  854  (1889)  ;  McNair 
('.  Com.,  26  Pa.  St.  388  (1856); 
Power  V.  Frick,  2  Grant  306 
(1854). 

South  Carolina.  —  Horry  Diat. 
Poor  Com'rs  v.  Hanion,  1  Nott  &  M. 
554  (1817). 

Texas.  —  Miller  v.  Burgeas,  ( Civ. 
App.  1911)  136  S.  W.  1174;  Hanley 
■V.  Gandy,  28  Tex.  211,  91  Am.  Dec. 
315    (1866). 

Vermont.  —  In  re  Diggins,  68  Vt. 
198,  34  Atl.  696  (1896). 

Washington.  —  State  v.  Simmons, 
52  Wash.  132,   100  Pae.  269    (1909). 

United  States.  —  Rinker  v.  U.  S., 
151  Fed.  755,  81  C.  C.  A.  379  (1907). 

6.  "  The  reason  why  a  witness  muat 
see  another  write  in  order  to  form  an 
opinion  of  the  character  of  hia  hand- 
writing is  not,  I  apprehend,  because 
seeing  the  party  write  gives  you  a 
knowledge  of  the  character  of  his 
hand;  he  muat  see  the  handwriting 
itself,  after  the  act  of  writing  is  per- 
formed, in  order  to  acquire  that 
knowledge.  But  when  he  sees  the 
manual  operation  himself,  he  knows 
that  the  handwriting  which  he  at  the 
same  time  or  afterwards  inspects  is 
the  handwriting  of  the  party.  He 
thus  acquires  a  knowledge  of  a  hand- 
writing which  he  knows  to  be  that 


of  a  certain  individual."  Rowt's 
Adm'x  V.  Kile's  Adm'r,  1  Leigh  225 
(1829),  per  Ooalter,  J. 

7.  Alabama.  —  Hopper  v.  Ashley, 
15  Ala.  457  (1849).  See  also  Nelms 
V.  State,  91  Ala.  97,  9  South.  193 
(1890). 

Illinois.  —  Cross  u.  People,  47  111. 
152,  95  Am.  Dee.  474  (1868); 
Woodford  v.  McClenahan,  9  111.  89 
(1847). 

Indiana.  —  Burdick  i;.  Hunt,  43 
Ind.  386   (1873). 

Louisiana.  —  State  v.  Goodwin,  37 
La.  Ann.  713,  715    (1885). 

Maryland.  —  Edelen  v.  Gough,  8 
Gill  87,  91  (1849) ;  Smith  !;.  Walton, 
8  Gill  77    (1849). 

Massachusetts.  —  Com.  v.  Nefus, 
135  Mass.  533  (1883);  Keith  v. 
Lothrop,  10  Cush.  453   (1852). 

Nevada.  —  State  v.  Burns,  74  Pac. 
983   (1904). 

New  Hampshire.  —  Burnham  v. 
Ayer,  36  N.  H.  184  (1858)  ;  Bowman 
V.  Sanborn,  25  N.  H.  87  (1852); 
Hoitt  V.  Moulton,  21  N.  H.  590 
(1850). 

New  York.  —  Hammond  v.  Varian, 
54  N.  Y.  398   (1873). 

Ohio.  —  Brachmann  v.  Hall,  1 
Disn.  539,  12  Ohio  Dec.  (Reprint) 
782  (1857). 

Pennsylvania.  —  McNair  v.  Com., 
26  Pa.  St.  388   (1856). 

Texas.  —  Ferguson  v.  State,  ( Ur. 
App.  1911)   136  S.  W.  465. 

Utah.  —  State  v.  Freshwater,  85 
Pac.  447   (1906). 

Vermont.  —  Diggins'  Estate,  68  Vt. 
198,  34  Atl.  696   (1896). 
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written  only  his  signature  ^  or  even  done  nothing  better  than  make 
his  mark.®  In  fact,  the  extent  of  the  writing  which  the  witness 
has  seen  done,  however  important  in  determining  the  credibility 
of  his  inference,  is  immaterial  so  far  as  the  operation  of  the  rule 
of  procedure  admitting  him  to  testify  is  concerned.^**  Procedure, 
as  has  been  observed,  operates  by  establishing  mechanical  equiva- 


Virginia.  —  Pepper  v.  Barnett,  22 
Gratt.  405    (1872). 

England.  —  Warren  v.  Anderson,  8 
Scott  384  (1839);  Willman  v.  Wor- 
rall,  8  C.  &  P.  381  (1838);  Doe  v. 
Suekermore,  5  A.  &  E.  719,  730 
(1836)  ;  Powell  v.  Ford,  2  Stark.  164 
(1817)  ;  Burr  v.  Harper,  1  Holt.  420, 
3  E.  C.  L.  168  (1816);  Garrells  v. 
Alexander,  4  Esp.  37    (1801). 

North  Western  Territory.  —  Marcy 
V.  Pierce,  4  N.  W.  Terr.  246   (1899). 

"  You  called  a  witness,  and  asked 
whether  he  had  ev^er  seen  the  party 
write.  If  he  said  he  had,  whether 
more  or  less  frequently,  if  ever,  that 
was  enough.  .  .  .  You  might  call 
one  who  had  not  seen  him  write  for 
twenty  years,  and  if  he  said  he  be- 
lieved it  was  the  writing  of  the  per- 
son, that  evidence  might  go  to  the 
jury.''  Eagleton  v.  Kingston,  8  Ves. 
473    (1803),  per  Eldon,  L.  C. 

"  I  have  known  the  admission  of 
this  evidence  carried  so  far  as  for  an 
attorney,  after  the  failure  of  other 
attempts,  to  stand  up  and  swear  to 
a  knowledge  of  the  writing  of  the 
opposite  party  from  having  once 
looked  over  his  shoulder  when  writ- 
ing a  letter  at  an  alehouse."  2 
Evans'  Pothier,  160   (1806). 

8.  Illinois.  —  Woodford  V.  Mc- 
Clenahan,  9  111.  85    (1847). 

Nevada.  —  State  v.  Burns,  74  Pac. 
983    (1904). 

NeiL-  Bampshire,  —  Burnham  v. 
Ayer,  36  N.  H.   182    (1858). 

Neu-  York.  —  Hammond  v.  Varian, 
54  N.  Y.  398    (1873). 

Vermont.  —  In  re  Diggins,  68  Vt. 
198,  34  Atl.  696  (1896). 


Virginia.  —  Pepper  v.  Barnett,  22 
Gratt.  405   (1872). 

United  States.  —  Rogers  v.  Ritter, 
12  Wall.  317,  20  L.  ed.  217    (1870). 

England.  —  Burr  v.  Harper,  1 
Holt  420,  3  E.  C.  L.  168   (1816). 

9.  Strong  v.  Brewer,  17  Ala.  706 
(1850). 

10.  California.  —  Marchall's  Est., 
126  Cal.  95,  58  Pac.  449  (1899) 
(signature) . 

Colorado.  —  Salazar  v.  Taylor,  18 
Colo.  538,  545,  33  Pac.  369  (1893) 
(name). 

Kentucky.  —  Kendall's  Ex'r  v.  Col- 
lier, 97  Ky.  446,  30  S.  W.  1002 
(1895). 

Massachusetts.  —  Com.  v.  Hall, 
164  Mass.  152,  41  N.  E.  133   (1895). 

Missouri.  —  State  v.  Stair,  85  Mo. 
273    (1885). 

South  Dakota.  —  State  v.  Hall,  91 
N.   W.  325    (1902). 

Washington.  —  Poncin  V.  Furth, 
15  Wash.  201,  46  Pac.  241    (1896). 

England.  —  Eagleton  v.  Kingston, 
8  Ves.  475    (1803). 

See  also  Gilson  v.  Trowbridge,  96 
Ala.  357,  361,  11  So.  365  (1891). 

Surname  sufficient.  —  It  is  by  no 
means  required  that  the  observer 
should  have  so  much  as  seen  the  per- 
son in  question  write  his  entire  name 
or  even  his  customary  signature.  It 
is  sufficient  should  the  witness  have 
watched  the  alleged  writer,  within  a 
reasonable  distance,  while  the  latter 
was  writing  his  surname.  Smith  v. 
Walton,  8  Gill  83  (1849);  Lewis  V. 
Sapio,  Moo.  &  M.  39   (1827). 

A  contrary  view  has,  however,  been 
expressed.  Powell  v.  Ford,  2  Stark. 
164   (1817). 
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lences,  prescribing  hard  and  fast  rules,  grading  into  mutually 
exclusive  classes.  In  this  connection,  "  having  seen  the  person 
write "  spells  admissibility.  How  much  the  observer  has  seen 
written  is  as  unimportant  to  the  operation  of  the  rule  as  is  the 
question  as  to  how  much  the  witness  can  recollect  of  what  he  saw. 

Absolute  certainty  is  not  required.  —  Should  the  witness  state 
that  he  believes  he  has  seen  A  write  and  that  the  signature  in 
question  is  his,  the  observer  will  be  regarded  as  entitled  to 
testify.^^  Nor  is  the  admissibility  of  the  evidence  affected  by  the 
fact  that  the  alleged  writer  denies  his  signature.^^  It  will  even  be 
suiEcient  that  A  has  written  merely  a  cipher  letter  ^^  in  the  pres- 
ence of  the  witness  or  that  the  latter's  only  qualification  consists 
in  having  seen  A  write  the  very  document  as  to  the  genuineness  of 
which  the  controversy  arises.'* 

Ante  litem  motam.  —  The  procedural  nature  of  the  rule  under 
consideration  is  further  shown  by  the  determinative  effect  which 
it  assigns  to  the  circumstance  that  the  writing  which  the  witness 
has  seen  must  have  been  done  ante  litem-  motam..  The  rigidity 
with  which  this  requirement  is  enforced  strongly  suggests  the 
similar  operation  accorded  to  the  same  circumstance  in  connection 
with  the  so-called  "  Exceptions  to  the  Kule  against  Hearsay."  '^ 
In  both  cases,  the  line  of  thought,  so  far  as  reasoning  v/as  deemed 
essential,  is  the  same.  A  party  who  has  something  to  gain  by  a 
fabrication  and  who  cannot  be  readily  detected,  even  a  witness  or 
indeed  any  declarant,  will  be  apt,  consciously  or  unconsciously,  to 
swerve  from  the  truth  if  he  speaks  after  a  controversy  has  arisen. 
Since  the  evidence  is  dangerous,  the  argument  runs,  the  only 
thing  to  do,  of  course,  is  to  exclude  it.  Such  is  the  characteristic 
attitude  of  procedure,  formal  or  technical.  The  thought  is  the 
same  as  that  which  at  one  time  excluded  parties  from  testifying 

11.  Fash     V.     Blake,     38    111.     363  Goldsmith,    147    U.    S.    150,    163,    13 

(1865).  Sup.  288,  37  L.  ed.  118   (1893). 

Cross-examination.  —  Questions  on  12.  Burgess    c.    Burgess,    44    Nebr. 

cross-examination     have     been     per-  16,  62  N.  W.  242    (1895);   Williams 

mitted  tending  to  develop  the  extent  v.  Deen,  5  Tex.  Civ.  App.  575,  24  S. 

of   the  confidence  which   the   witness  W.  536    (1893). 

has  in  the  correctness  of  his  own  esti-  13.  Com.  v.  Nefus,   135  Mass.   533 

mate.       Thus,     he     may     be     asked  (1883). 

whether  he  would  act  upon  a  certain  14.  Woodford  v.  McCIenahan,  9  111. 

note  as  genuine  were  the  instrument  85    (1847). 

presented    to    him    in    an    ordinary  15.  §§  2762  et  seq. 
business     transaction.       Holmes     v. 
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because  persons  interested  in  the  result  of  a  litigation  are  apt  to 
pervert  the  truth.  In  the  present  connection  of  proof  of  hand- 
writing, the  idea  has  taken  the  form  of  saying  that  since  those  who 
dispute  a  specimen  of  their  penmanship  made  in  a  particular  style 
are  very  apt  to  change  their  writing  to  conform  to  their  present 
contention,  the  witness  must  have  seen  the  person  in  question  write 
ante  litem  motam,}^  Under  a  more  rational  system,  admissibility 
is  distinctly  an  administrative  matter.  Should  the  forensic  neces- 
sities of  the  proponent  require  the  use  of  a  mental  standard  created 
post  litem  motam  and  the  evidence  tendered  be  such  that  the  jury 
might  rationally  act  upon  it,  more  modern  methods  would  receive 
the  inference  in  question. ''^  A  writing  made  since  the  disputed 
specimen  was  said  to  have  been  written  but  before  a  controversy 
as  to  its  genuineness  arose,  seems  properly  held  to  have  been  done 
ante  litem  motam}^ 

Claim.  —  It  is  essential  that  the  witness  should  advance  some 
claim  to  acquaintance  with  A's  handwriting.^^  On  the  other  hand, 
an  express  disclaimer  of  sufficient  acquaintance  with  the  hand- 
writing to  enable  the  witness  to  draw  an  inference  as  to  the 
genuineness  of  the  disputed  specimen  has  been  found  to  be  a  satis- 
factory ground  for  rejecting  his  inference.^" 

Comparison.  —  A  witness  qualified  to  testify  by  having  seen  A 
write,  may  refresh  his  recollection  as  to  the  mental  standard 
thereby  created  by  inspection  of  the  document  which  he  has  seen 

16.  Dakota  v.  O'Hare,  1  N.  D.  44,  and  apply  it  to  the  paper  that  ia  in 
44  N.  W.  1003  (1890);  Reese  v.  question  and  then  produced  in  court, 
Eeeae,  90  Pa.  93    (1879).  why  may  he  not  reverse  the  process 

17.  Tucker  v.  Hyatt,  148  Ind.  471,  and  apply  his  knowledge  of  a  paper 
42  N.  E.  1047  (1895)  ;  Thompson  v.  produced  in  court  to  the  mental  im- 
Bennett,  22  U.  C.  C.  P.  393,  401  pression  formed  in  his  mind  with  re- 
(1872).  See  also  Alexander  v.  Vye,  gard  to  the  first  paper?"  Vye  v. 
16  Can.  Sup.  501    (1889).  Alexander,    28    N.    Br.    89,    95,    117 

Lost    original.  —  Where    a    witness  (1888). 

has  seen  only  the  original  document  18.  Keith  i'.  Lothrop,  10  Cush.  457 

written,  the  genuineness  of  which  is  (1852);  Ratliff  v.  Ratliff,  131  N.  C. 

now    disputed,    and    the    paper   itself  425,  42  S.  E.  887    (1902);  Porter  r. 

has  been  lost,   an  adequate  necessity  Wilson,  13  Pa.  646    (1850). 

is   presented   for   permitting   the   use  19.  Nelms  v.   State,   91   Ala.   97,  9 

by  the  witness  of  subsequently  writ-  South.     193      (1890);      Wimbish     v. 

ten  specimens  for  creating  a  mental  State,    89    Ga.    294,    15    S.    E.    325 

standard.     Vye   v.   Alexander,   28   N.  (1892). 

Br.  89,  95,  117    (1888).  20.  In  re  Diggins,   68   Vt.   198,  34 

"If    he    [the    witness]    can    carry  Atl.  696   (1896). 
down   the  mental   imnression    .    .    . 
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Moral  Qualities  ireeleivant. 


§  2199 


written  ^^  or  of  other  writings  admitted  or  proved  to  be  genuine. ^^ 
It  is  said  to  be  essential,  kowever,  that  the  witness  after  refreshing 
his  memory,  should  be  able  to  testify  from  an  independent  recol- 
lection,^* an  apparently  impossible  feat  of  mental  gymnastics.^* 

Under  the  earlier  practice  ^®  the  witness  thus  qualified  was  per- 
mitted, if  not  required,  to  bring  the  standardizing  document  into 
court  to  be  compared  by  him  with  the  disputed  specimen  and  then 
left  with  the  jury  for  comparison  by  them  in  the  same  way.  A 
similar  practice  was  transferred  to  the  earlier  courts  of  the  United 
States,  as  a  plant  of  vigorous  growth.^® 

Moral  qualities.  —  The  inference  of  the  witness  is  to  be  bcised, 
directly  and  specifically,  upon  the  result  of  comparing  his  observa- 
tions of  the  disputed  writing  with  the  mental  standard  previously 
created  in  his  mind  by  having  seen  the  person  write.  He  is  not 
at  liberty  to  reach  a  conclusion  or  judgment  upon  the  basis  of 
other  facts  known  to  him,  e.  g.,  the  excellent  reputation  ^''  and 
high  character  of  the  person  in  question  or  the  like.     As  Lord 


21.  Pepper  v.  Barnett,  22  Gratt. 
(Va.)  405  (1872);  Burr  v.  Harper, 
1  Holt  420,  3  E.  C.  L.  168  (1816); 
Garrells  v.  Alexander,  4  Esp.  37 
(1801),  per  Kenyon,  L.   C.  J. 

22.  Bedford  v.  Peggy,  6  Rand. 
(Va.)    316    (1828). 

23.  Remington  Paper  Co.  v. 
O'Dougherty,  81  N.  Y.  474  (1880); 
McNalr  V.  Com.,  26  Pa.  St.  388 
(1856). 

24.  Clark  .  Wyatt,  15  Ind.  271, 
77  Am.  Dec.  90  (1860);  Worth  v. 
McConnell,  -42  Mich.  473,  4  N.  W. 
198  (1880);  State  v.  Burns,  (Nev. 
1904)  74  Pac.  983  (bank  bookkeeper 
and  exchange  teller)  ;  Remington 
Paper  Co.  v.  O'Dougherty,  81  N.  Y. 
474  (1880).  See  also  McNair  v. 
Com.,  26  Pa.  388  (1856);  Power  v. 
Frick,  2  Grant  (Pa.)  306  (1854); 
Hanley  v.  Gandy,  28  Tex.  211,  91 
Am.  Dec.  315  (1866);  Hopkins  v. 
Simmons,  12  Fed.  Cas.  No.  6,691,  1 
Cranch   C.  C.  250   (1805). 

25.  §   2214c. 


26.  Maine.  —  Woodman  v.  Dana, 
52  Me.   11    (1860). 

Michigan.  —  Worth  v.  McConnell, 

42  Mich.  475,  4  N.  W.  198  (1880)  ; 
Vinton  v.  Peck,  14  Mich.  292   (1866). 

Missouri.  —  State  v.  Clinton,  67 
Mo.  385   (1878). 

Pennsylvania.  —  Travia  v.  Brown, 

43  Pa.  9  (1862).  See,  however, 
Banks  v.  Jacobs,  1  Pa.  180  (1829) 
(establishing  the   present   rule). 

West  Virginia.  —  Clay  v.  Robin- 
son, 7  W.  Va.  359,  10  Gall.  53 
(1874). 

United  States.  —  U.  S.  v.  Lamed, 
4  Cr.  C.  0.  312  (1833);  Smith  v. 
Fenner,  1  Gall.  175  (1812),  per 
Story,  J.;  Hopkins  v.  Simmons,  1  Cr. 
C.  C.  250  (1805).  See,  however, 
Strother  v.  Lucas,  6  Pet.  766  (1832) 
(overruling  the   doctrine). 

In  South  Carolina  the  practice  ex- 
isted as  late  as  1890.  Weaver  v. 
Whilden,  33  S.  C.  190,  11  S.  E.  686 
(1890). 

27.  Dacosta  V.  Pym,  Peake  N.  P. 
144   (1797). 
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Kenyon  says,  the  witness  must  consider  tlie  character  of  the  hand- 
writing only.^* 

Opportunities  for  observation^  —  The  rule  of  procedure  per- 
mitting a  witness  who  has  seen  A  write  to  state  his  inference  as 
to  whether  A  was  the  author  of  a  disputed  document  which  pur- 
ports to  be  his  is  not  unconditioned.  It  will  be  required,  for  ex- 
ample, that  the  witness  should  have  been  near  enough  to  A  while 
the  latter  was  writing  to  see  what  he  wrote.^®  A  further  require- 
ment has  been  imposed.  Not  only  must  the  witness  have  had 
sufficient  opportunities  for  observation  but  it  is  essential  that 
he  should  himself  possess  the  mental  powers  and  acquired  ex- 
perience necessary  to  enable  him  to  coordinate  what  he  has  ob- 
served into  a  helpful  inference.  Writing  means  little  to  one  who 
cannot  write.  Where  an  illiterate  observer  has  watched  an  act  of 
penmanship  on  the  part  of  the  person  in  question,  he  is  still 
incompetent  as  a  witness  as  to  his  handwriting.  As  the  New  York 
court  of  appeals  say :  ^^  "  Before  a  witness  should  be  permitted 
to  testify  to  the  handwriting  of  another,  ...  he  should  have  an 
intelligent  acquaintance  with  the  handwriting  of  the  party,  so 
that  he  can  determine  with  a  reasonable  degree  of  certainty 
whether  the  writing  offered  is  his  genuine  handwriting." 

Production  in  court.  —  All  specimens  of  the  handwriting  which 
are  relied  on  by  the  witness  as  the  basis  of  his  inference  need  not 
be  produccd.^^ 

Remoteness.  —  The  procedural  rule  has  failed  to  impose  any 
rational  limits  with  regard  to  the  length  of  time  which  shall 
suffice  to  exclude  the  inference  of  an  observer.  The  witness  is 
apparently  competent,  however  extended  may  be  the  interval  since 
the  occasion  upon  which  he  saw  the  person  in  question  write.^^ 

28.  Dacosta  v.  Pym,  Peake  N.  P.  "  Subject  to  the  qualification  of  Lord 
144   (1797).  Eldon  [the  necessity  for  the  creation 

29.  Brigham  v.  Peters,  1  Gray  of  an  adequate  mental  impression] 
(Mass.)    139   (1854).  which  seems  to  he  the  criterion  and 

30.  People  r.  Corey,  148  N.  Y.  476,  to  decide  the  question  in  each  case, 
42  N.  E.  1066   (1895).  I  am  aware  of  no  rule  attempting  to 

31.  Bruyn  i.  Russell,  52  Hun  (N.  prescribe  the  quantity  of  knowledge 
y.)   17   4  N.  Y.  Suppl.  784   (1889).  which  is  requisite  to  enable  a  witness 

32.  Wilson  v.  Van  Leer,  127  Pa.  to  speak  to  his  belief;  what  degree 
377  17  Atl.  1097  (1889);  Eenshaw  of  freshness  and  recency  in  the  cor- 
V.  First  National  Bank,  (Tenn.  1901)  reepondence  [is  sufficient]  to  admit, 
63  S.  W.  194;  Diggins'  Estate,  68  or  what  antiquity  [is  essential]  to 
Vt.  198,  34  Atl.  696   (1896).  exclude,  may   ...   in  vain  be  looked 
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The  effect  upon  weight  of  a  protracted  interval  may,  it  is  evident, 
be  practically  equivalent  to  an  exclusion. 

§  2200.  (Ordinary  Observer;  Qualifications;  [1]  Seeing 
Person  write);  A  sound  Limitation That  merely  seeing  a  per- 
son write  should  be  regarded  by  procedure  as  a  sufficient  qualifica- 
tion for  testifying  as  to  an  inference  of  resemblance  to  a  mental 
standard  so  created  might  have  been  proper  in  an  age  when  the 
act  of  writing  was  somewhat  of  an  achievement,  well  calculated 
to  attract  the  attention  and  excite  a  lively  interest  on  the  part  of  a 
beholder.  The  paucity  of  other  modes,  since  permitted  under 
more  modem  conditions,  of  establishing  the  required  mental  stand- 
ard, the  refusal,  to  recognize  "  comparison  of  hands,"  intensified 
almost  into  a  shibboleth  or  watchword  by  political  antagonisms,^ 
naturally  appeared  to  judicial  administrators  in  an  age  of  techni- 
cal procedure  to  warrant  great  relaxation  ^  in  administering  the 
only  rule  under  which  the  evidence  could  be  received. 

At  the  present  time,  in  a  commercial  age  where  handwriting 
tends  constantly  to  approach  a  definite  standard,  the  use  of  a 
qualification  so  barren  of  probative  force  is  decidedly  an  anachron- 
ism. Avenues  opening  to  proof  in  various  directions  under  the 
fostering  influence  of  a  rational  administration,  have  removed  the 
necessity  for  taking  the  old  rule  so  seriously  as  is  done  in  certain 
jurisdictions.  A  very  reasonable  requirement,  quite  in  accordance 
with  modern  administrative  methods,  has  been  insisted  upon  to 
the  efiFect  that  the  witness  must  be  able  to  show  a  reasonably  satis- 
factory acquaintance  with  tlie  handwriting  in  dispute.^  For  ex- 
ample, it  has  been  required,  in  the  state  of  Georgia,  that  a  witness 
who  has  seen  the  person  in  question  write  should  be  able  to  testify 
that  "  by  that  means  or  some  other,  he  knows  or  would  recognize 
the  handwriting  of  the  person  who  executed  it."  * 

for.      To  the  jury  it  must  go,  in  the  148  N.  Y.  476,  42  N.  E.  1066  (1896)  ; 

language   of    Lord    Eldon,    from    the  Magie  v.  Osborn,  1  Eob.   (N.  Y.)    689 

highest     to     the     lowest."       Doe     r.  (1863);    Allen   v.   State,   3   Humphr. 

Suckermore,   5  A.  &  E.  720    (1836),  (Tenn.),  3e7    (1842). 
per  Williams,  J.  4.  Wimbish    v.    State,   89   Ga.   294, 

§  2200-1.  §§  22146  et  seq.  15   S.  E.  325    (1892).     See  Smith  v. 

2.  §§   1740(i  et  seq.  Fenner,   22   Fed.   Gas.   No.    13,046,    1 

3.  Nelms    r.    State,    91    Ala.   97,   9  Gall.   170    (1812). 
South.  193   (1890);  People  v.  Corey, 
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§  2201.  (Ordinary  Observer;  Qualifications;  [1]  Seeing 
Person  write);  Cannot  state  undisclosed  Author  of  disputed  Docu- 
ment. —  An  ordinary  observer  who  has  seen  A  write  must  content 
himself  with  saying  as  to  whether,  in  case  of  a  disputed  specimen 
of  A's  handwriting,  the  latter  did  or  did  not  write  it.  If  the 
witness  is  of  the  latter  opinion,  he  cannot,  unless  otherwise  quali- 
fied, declare  his  inference  as  to  who  did  write  the  document.  In 
like  manner,  whether  the  instrument  is  or  is  not  in  a  disguised  or 
simulated  hand  or  has  been  forged  by  a  particular  individual  other 
than  the  one  set  out  in  the  instrument,  are  inferences  reserved  for 
the  skilled  or  specially  trained  witness.-'  Upon  giving  the  reasons 
for  his  opinion,^  the  trained  witness,  the  "  expert,"  so  called,  may 
testify  to  his  inference  on  this  subject.^  It  is  not,  apparently, 
essential  to  admissibility  that  the  witness  who  testifies  that  a  cer- 
tain instrument  purporting  to  be  made  by  A  was  forged  by  B 
should  also  be  shown  to  have  acquired  a  satisfactory  mental  stand- 
ard as  to  the  handwriting  of  A.* 

A  contrary  view.  —  There  is,  however,  authority  for  the  proposi- 
tion that  an  ordinary  observer  acquainted  with  the  handwriting 
of  the  alleged  forger  may  state  that  the  simulated  writing  is  his  ® 
although  one  is  not  familiar  with  the  handwriting  of  the  person 
whose  document  it  purports  to  be.® 

§  2202.  (Ordinary    Observer;    Qualifications;     [1]     Seeing 

Person  write) ;  Probative  Force.  —  Procedure,  in  this  connection, 
deals  with  admissibility  rather  than  probative  force.  The  weight 
of  the  inference  of  the  witness  from  the  resemblance  of  the  dis- 
puted writing  to  the  standard  created  in  his  o\ati  mind  will 
naturally  be  foand  to  depend  upon  the  precision  and  vividness  of 
the  standard  itself  and  the  skill  with  which  it  is  applied.  These 
qualities,  in  turn,  will  usually  be  felt  to  be  dependent  upon  the 
frequency  of  the  opportunities  for  observation  enjoyed  by  the 
witness  ^  and  the  extent  to  which  his  interest  and  attention  were 

§  2201-1.  Neall  !)    U.  S.,  118  Fed.  4.  Brown  v.  Hall,  85  Va.  146,  7  S. 

699,  56  C.  C.  A.  31    (1902).  E.   182    (1888). 

5.  Brown  v.  Hall,  85  Va.  146,  7  S. 
E.  182   (1888). 

6.  Brown  r.  Hall,  85  Va.  146,  7 
S.  E.  182   (1888). 

§  2202-1.  Alabama.  —  Karr  v. 
State,  106  Ala.  1,  17  South.  328 
(1894). 


2.  Com.      V. 

Webster,      5      Cush. 

(Mass.)     295, 

52     Am.     Dec.     711 

(1850). 

3.  Com.      t'. 

Webster,      5      Cush. 

(Mass.)      295, 

52     Am.     Dec.     711 

(1850)       See 

also  Brown  v.  Hall,  85 

Va.  146,  7  S. 

E.   182   (1888). 
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probably  attracted  to  the  matter.  The  fact  that  the  observer  of 
A's  having  written  can  himself  neither  read  nor  write,  may  well, 
even  while  not  necessarily  excluding  his  inference,  deprive  it  of 
much  probative  force.^  A  judge  may  even  be  justified  in  ruling 
that  the  circumstances  of  a  particular  case  are  such  as  to  render 
it  irrational  for  the  jury  to  act  in  accordance  with  the  inference 
of  a  witness  who  has  seen  the  person  in  question  write.  ^ 

"  Comparison  of  hands."  —  The  inference  is  not  impaired  in 
weight  by  the  fact  that  it  rests  in  whole  *  or  in  part  ®  upon  a  com- 
parison of  handwriting,  shown  by  different  documents,  assumed, 
admitted  or  proved  to  be  genuine,  with  the  disputed  specimen. 

Possession  of  special  knowledge  or  exceptional  training  with 
regard  to  handwriting  may  add  evidentiary  value  to  the  testimony 
of  one  whose  qualification  consists  in  having  seen  A  write.  But 
even  A  himself,  unless  affirmatively  shown  to  be  qualified  to  do 
so,  could  not  properly  deny  his  signature  with  the  force  accorded 
to  the  inference  of  a  skilled  witness.® 

§  2203.  (Ordinary  Observer;  Qualifications);  (2)  Adoption  in 
Course  of  Business Even  from  a  standpoint  of  technical  pro- 
cedure, as  established  later,  it  was  not  absolutely  necessary  that  a 
witness  as  to  the  genuireness  of  handwriting  should  ever  have 
seen  the  person  in  question  actually  write.^  By  another  pro- 
cedural qualification,  one  more  nearly  adapted  to  the  necessities 
of  an  increasing  commerce,  the  mental  standard  from  resemblance 
to  which  inferences  as  to  genuineness  might  properly  be  drawn. 

Massachusetts. — Keith    v.   Lothrop,  (1805).      See   also   MeNair   v.    Com., 

10  Cush.    (Mass.)   453   (1852).  26   Pa.    St.    388     (1856);    Hanley   v. 

Missouri.  —  Lachance    v.    Loeblein,  Gandy,  28  Tex.  211,  91  Am.  Dec.  315 

15  Mo.  App.  460  (1884).  (1866). 

yorth  CaroJmo.  —  State  v.  Gay,  94  5.  Clark  i-.  Wyatt,  15  Ind.  271,  77 

N.  C.  814   (1886).  Am.   Dec.   90    (1860);   Worth  v.   Mc- 

Tirginia.  —  Cody     V.     Conly,     27  Connell,  42  Mich.  473,  4  N.  W.   198 

Gratt.    (Va.)   313    (1876);   Pepper  v.  (1880);  State  v.  Burns,   (Nev.  1904) 

Barnett,  22  Gratt.  (Va.)  405  (1872).  74  Pac.  983;  Remington  Paper  Co.  v. 

United  States.  —  Rogers  v.  Ritter,  O'Dougherty,  81  N.  Y.  474   (1880). 

12  Wall.    (U.  S.)    317,  20  L.  ed.  417  6.  Pillard  v.  Dunn,  108  Mich.  301, 

(1870).  66  jST.  W.  45   (1896). 

2.  Foye  v.  Patch,  132  Mass.  105  §  2803-1.  Turnipseed  u.  Hawkins, 
(1«82).  1  MeCord    (S.   C.)    272    (1821).     See 

3.  Murphy  v.  Murphy,  (Iowa,  also  Kelly  v.  Fallon,  108  111.  App. 
1910)    125  N.  W.  191.  108     (1903);     Titford    v.    Knott,    2 

4.  Hopkins    v.    Simmons,    12    Fed.  Johns.  Cas.   (N.  Y.)  210  (1801). 
Ca.s.   No.  6,691,   1   Oranch  C.  C.  250 
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could  be  created  in  the  mind  of  an  ordinary  observer.  The  witness 
was  as  he  still  is,  permitted  to  testify  if  he  had  ever  received  letters 
or  other  writings  purporting  to  be  the  work  of  the  person  in  ques- 
tion in  the  course  of  business  or  social  correspondence.^  Simply 
receiving  writings,  however,  which  purport  to  come  from  A  by  no 
means  establishes  the  proposition  that  the  latter  wrote  them.^     A 


2.  Alabama.  —  Campbell  v.  Wood 
stock  Iron  Co.,  83  Ala.  351,  3  South, 
369    (1887). 

Colorado.  —  Atlantic  Ins.  Co.  v. 
Manning,  3  Colo.  224    (1877). 

Georgia.  —  Rumph  v.  State,  91  Ga. 
20,  16  S.  E.  104   (1892). 

//fmoJs.  —  Kelly  v.  Fallon,  108  111 
App.  108  (1903);  Eiggs  v.  Powell 
142  111.  453,   32  N.  E.  482    (1892). 

Indiana.  —  Clark  v.  Wyatt,  15  Ind, 
271,  77  Am.  Dec.  90    (1860). 

Louisiana.  —  Morvant'a  Suoces 
sion,  45  La.  Ann.  207,  12  South.  349 
(1893). 

Maine.  —  Page  v.  Homans,  14  Me. 
478   (1837). 

Maryland.  —  Smith  v.  Walton,  8 
Gill  58    (1849). 

Massachusetts.  —  Keith  v.  Loth- 
rop,  10  Cush.  453   (1852). 

Missouri.  —  Monumental  Bronze 
Co.  V.  Doty,  99  Mo.  App.  195,  73  S. 
W.  234,  78  S.  W.  850   (1903). 

New  Jersey.  —  State  v.  Goldstein, 
65  Atl,  1119   (1907). 

New  York  —  Titford  v.  Knott,  2 
Johns.  Cas.  210   (1801). 

South  Dakota.  —  State  v.  Hall,  14 
S.  D.  161,  84  N.  W.  766   (1900). 

England.  —  Doe  v.  Suckermore,  5 
A.  &  E.  703,  31  E.  C.  L.  791   (1836). 

The  signature  of  a  transferor  to 
a  transfer  may  be  proved  by  the  evi- 
dence of  a  person  who  is  not  an  ex- 
pert in  handwriting,  but  who  has 
received  documents  written  by  the 
person  whose  signature  is  in  ques- 
tion. In  re  Clarence  Hotel  Ilfracombe 
Lim.,  54  Solicitors'  Journal  117 
(1909). 

"  If  persons  are  in  the  habit  of 
corresponding,    and    letters    are    re- 


ceived from  one  to  the  other,  upon 
which  any  transaction  takes  place, 
that  may  enable  the  party  to  swear 
to  his  correspondent's  handwriting." 
Batchelor  v.  Honeywood,  2  Esp.  715 
(1799),  per  Keynon,  L.  C.  J. 

3.  Colorado.  —  Salazar  v.  Taylor, 
18  Colo.  538,  33  Pac.  369   (1893). 

Illinois.  —  Woodford  v.  McClen- 
ham,  9  111.  89  (1847);  Pate  v.  Peo- 
ple, 8  111.  664   (1846). 

Indiana.  —  Talbott  v.  Hedge,  5 
Ind.  App.  555,  32  N.  E.  788    (1892). 

Massachusetts.  —  Nunes  v.  Perry, 

113  Mass.  275  (1873);  Chaffee  v. 
Taylor,  3  All.  601    (1860). 

A'ew  Hampshire.  —  Cochran  v. 
Butterfield,  18  N.  H.  115,  45  Am. 
Dec.  363   (1846). 

Pennsylvania.  —  Philadelphia,  etc., 
E.  Co.  V.  Hickman,  28  Pa.  St.  318 
(1857). 

Termont.  —  National  Union  Bank 
V.  Marsh,  46  Vt.  443    (1874). 

West  Virginia.  —  Flowers  v. 
Fletcher,  40  W.  Va.  103,  20  S.  E. 
870    (1894). 

That  the  person  purporting  to  send 
the  letters  cannot  himself  write  is  an 
additional  reason  for  rejecting  the 
estimate.       Hightower     v.     Ogletree, 

114  Ala.  94,  21  So.  934  (1897). 
One  who  had  received  a  letter,  ap- 
parently from  A,  and  had  answered 
it  but  received  no  reply  to  his  last 
letter  is  not  competent.  McClam  V. 
Esham,  17  B.  Monr.  146,  155   (1856). 

"  The  mere  receipt  of  letters  pur- 
porting to  be  from  a  person  never 
seen,  and  with  whom  no  subsequent 
relations  existed  which  were  based  on 
them  as  genuine,  has  no  value  aa 
means  of  knowledge.     Where  there  is 
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further  element  of  qualification  is  needed.  To  this  ^xiint,  proof 
of  competency  necessarily  addressed  itself.  After  its  own  fashion, 
technical  procedure  demanded  certain  formal  requirements.  The 
standardizing  documents,  the  writings  which  have  created  in  the 
witness  a  mental  standard  from  which  he  testifies,  must  have  been 
received  by  the  witness  in  the  regular  course  of  correspondence 
from  A,  the  alleged  writer.  Nor  is  this  all.  It  must  be  affirm- 
atively made  to  appear,  by  evidence  dehors,  outside  of,  the  docu- 
ments themselves  *  that  the  genuineness  of  the  writing  as  that  of 
A  should  have  been  acted  upon  by  the  witness  in  connection  with 
such  regular  course.  A  final  qualification  must  be  added.  A, 
being  made  aware,^  in  some  substantial  way,  of  this  latter  circum- 
stance must  be  proved  to  have  consented  to,  approved  of  and,  so  to 
speak,  acquiesced  in  the  action  of  the  witness  in  assuming  the  writ- 
ing to  be  A's.^     In  this  way,  the  danger  of  collateral  issues,  at 


no  direct  knowledge  of  handwriting, 
there  must  he  something  which  as- 
sures the  recipient  of  the  letters  in 
a  responsible  way  of  their  genuine- 
ness." Pinkham  v.  Cockell,  77  Mich. 
272,  43  N.  W.  921  (1889),  per  Camp- 
bell, J. 

4.  Doe  V.  Suckermore,  5  A.  &  E. 
703,  730,  31  E.  C.  L.  791  (1836),  per 
Patterson,  J.;  Reid  v.  Warner,  17  L. 
C.  Rep.  485   (1867). 

5.  In  the  ignorance  of  A  as  to  what 
the  witness  is  doing  in  reliance  upon 
the  genuineness  of  the  documents  re- 
ceived from  A,  the  action  of  the  lat- 
ter is  deprived  of  much  of  its  pro- 
eedual  significance.  Nunes  v.  Perry, 
113  Mass.  274  (1873);  Cunningham 
V.  Hudson  River  Bank,  21  Wend.  (N. 
Y.)  557  (1839)  ;  State  v.  Allen,  8  N". 
C.  6,  9  Am.  Dec.  616  (1820)  (re- 
ceipt of  bank-notes  signed  by  person 
aa  president ) . 

It  thus  appears  that  there  is  in 
A's  further  conduct,  by  way  of  ac- 
quiescence, in  the  witness'  assump- 
tion that  he  has  received  and  is  act- 
ing upon  a  genuine  specimen  of  A's 
handwriting,  an  element  of  estoppel 
which  safeguards  administration 
from  the  danger  of  collateral  issues 
by  preventing  A's  subsequent   denial 
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of  the  genuineness  of  the  standard- 
izing documents.  This  is  a  point 
decidedly   procedural. 

6.  Nebraska.  —  Violet  v.  Rose,  39 
Nebr.  660,  672,  58  N.  W.  216  (1894). 

Neil}  Hampshire.  —  Burnham  v. 
Ayer,  36  N.  H.  185    (1858). 

New  York.  —  Coffey's  Case,  4  City 
Hall  Rec.  (N.  Y.)  52  (1819)  (paid 
checks  drawn  by  the  persons  in  ques- 
tion ) . 

North  Garolnia.  —  Pope  v.  Askew, 
23  N.  C.  16,  35  Am.  Dec.  729  (1840). 

Virginia.  —  Cody  V.  Conly,  27 
Gratt.    (Va.)    313    (1876). 

West  Virgimia.  —  Flowers  v. 
Fletcher,  40  W.  Va.  103,  20  S.  E. 
870   (1894). 

England.  —  Doe  v.  Suckermore,  5 
A.  &  E.  705  (1836);  Thorpe  v.  Gis- 
burne,  2  C.  &  P.  22  (1825). 

See  also  Gibson  v.  Trowbridge 
Furniture  Co.,  96  Ala.  357,  11  South. 
365  ( 1892 )  ;  Putnam  v.  Wadley,  40 
111.  346  (1847);  Power  v.  Frick,  2 
Grant  307   (1854). 

Qualification  may  be  gained  by 
having  seen  genuine  signatures  or 
writings  of  the  person,  either  in 
transacting  business  with  him  so 
that  the  papers  have  been  acted  upon 
and  recognized  by  him  as  genuine,  or 
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all  times  a  serious  administrative  peril  in  dealing  with  so  easily 
distracted  a  body  as  the  jury,  was  thought  to  be  obviated  or,  at 
least,  minimized. 

Documents  already  in  possession.  —  It  will  be  regarded  as  suffi- 
cient should  A  agree  to  the  genuineness  of  a  specimen  of  his 
handwriting  already  in  possession  of  the  witness^  A  subsequent 
ratification  of  the  authenticity  of  a  document  previously  sent  is 
sufficient  to  satisfy  the  rule  under  consideration.® 

Typewriting.  —  The  modem  use  of  the  typewriter  has  made  it 
possible,  speaking  without  entire  exactness,  to  say  that  knowledge 
of  handwriting  acquired  in  the  course  of  business  correspondence 
is  at  present  largely  confined  to  signatures.  Little  doubt  exists 
but  that  the  previous  practice  upon  this  point  continues  to  apply. 
In  other  words,  where  the  signature  alone  is  the  avowed  work  of 
the  sender  of  a  letter,  acquaintance  with  it,  sufficient  for  the  pur- 
pose of  testifying,  will  still  be  acquired  by  its  adoption  in  course 
of  business.^ 

§  2204.  (Ordinary  Observer;  Qualifications;    [2]   Adoption 

in  Course  of  Business) ;  Ante  Litem  Motam In  ease  of  the 

procedural  qualification  of  adoption  in  the  course  of  business,^ 
as  in  connection  with  that  of  having  seen  the  person  in  question 
write,^  it  was  regarded  as  essential  to  the  correctness  of  the  mental 
standard  from  which  alone  the  witness  was  permitted  to  testify 
that  the  standardizing  documents  should  have  been  made  ante  litem 
motam,^  that  is,  before  any  controversy  arose  as  to  the  genuineness 
of  the  disputed  writing.  Accordingly,  where  a  witness  becomes 
acquainted  with  official  signatures  *  for  the  express  purpose  of 
settling  a  dispute  on  the  subject,®  his  testimony  may  properly  be 
rejected.     That  the  standardizing  letter  or  other  document  re- 

by    an    intimate    acquaintance    with  9,  McKonkey   r.   Gaylord,    1    Jones 

signatures  which   have  been   adopted  L.  94   (1853). 

into    the    ordinary    business     trans-  §  2204-1.  §  2203. 

actions  of  life.      Bowman  v.  Sanborn,  2.  §  2199. 

25    N.    H.    110     (1852),    per    East-  3.  Hynes  v.  McDermott,  82  N.  Y. 

man,  J.  41,    37    Am.   Rep.    538    (1880).     See 

7.  Woodford  v.  McClenahan,  9  111.  also  Territory  v.  O'Hare,  1  N.  D.  30, 
85    (1847).  44  N.  W.   1003    (1890). 

8.  Robinson    Conaol.    Min.    Co.    v.  4.  §  2210. 

Craig,  4  N.Y.  St.  478  (1886).  5.  Board    v.    Misenheimer,    78    111. 

22,  24   (1875). 


2979 


What  amounts  to  Acquiescence. 


§  2205 


ceived  in  course  of  business  was  written  after  the  date  of  a  dis- 
puted writing  is  a  fact  of  no  consequence.* 


§  2205.  (Ordinary  Observer;  Qualifications;  [2]  Adoption 
in  Course  of  Business) ;  What  amounts  to  Acquiescence.  —  Acqui- 
escence, being  a  matter  of  proved  or  assumed  mental  assent,  may 
be  established  by  various  forms  of  manifestation.  Should  the 
standardizing  documents  have  been  received  in  the  course  of  busi- 
ness, it  will  usually  be  sufficient  should  A  have  acted,  without 
objection,  upon  the  replies  received  to  his  letters.^  Still,  there  are 
precautions  to  be  observed.  A  witness  is  not  entitled  to  use  a 
letter,  or  other  writing,  purporting  to  come  from  A  as  a  standardiz- 
ing specimen  of  A's  handwriting  merely  because  it  is  upon  the 
office  stationery,^  although  there  is  some  slight  early  authority 
to  a  contrary  effect.^  Should  both  the  witness  and  A  have  acted 
successfully  upon  the  assumption  of  the  authenticity  of  the  stand- 
ardizing document,  the  probative  force  of  the  inference  as  to  the 
genuineness  of  the  disputed  specimen  of  A's  handwriting  may 
reasonably  be  regarded  as  increased.*    Simply  having  had  business 


6.  Porter  v.  Wilson,  13  Pa.  646 
(1850). 

§  2205-1.  Delaware.  —  State  v. 
Spence,  2  Harr.  348  (1837)  (ac- 
count). 

Illinois. —  "KeWy  v.  Fallon,  108  111. 
App.  108   (1903). 

Indiana.  —  Burdick  v.  Hunt,  43 
Ind.  381    (1873). 

Missouri.  —  Reyburn  v.  Belotti,  10 
Mo.  597    (1847). 

Nebraska.  —  Violet  v.  Eose,  39 
Nebr.  660,  58  N.  W.  216   (1894). 

New  York.  —  Sprague  v.  Sprague, 
80  Hun  285,  30  N.  Y.  Suppl.  162 
(1894)  (receipts,  etc.)  ;  Hammond  v. 
Varian,  54  N.  Y.  398  (1873)  (note); 
Taylor  v.  Crowninshield,  5  N.  Y.  Leg. 
Obs.  209  (1847);  Johnson  v.  Da- 
verne,  19  Johns.  134,  10  Am.  Dec. 
198  (1821)  (notes).  See  also  Tit- 
ford  V.  Knott,  2  Johns.  Oas.  210 
(1801). 

North  Carolina.  —  Gordon  v.  Price, 
32  N.  C.  385  (1849)    (notes  paid). 

2.  Talbott   V.  Hedge,   5   Ind.   App. 


555,  32  N.  E.  788  (1892);  Pinkham 
V.  Coekell,  77  Mich.  265,  43  N.  W. 
921  (1889);  Berg  v.  Peterson,  49 
Minn.  420,  52  N.  W.  37    (1892). 

3.  Empire  Mfg.  Co.  v.  Stuart,  46 
Mich.  482,  9  N.  W.  527   (1881). 

4.  Maine.  —  Page  v.  Homans,  14 
Me.  478   (1837). 

Maryland.  —  Smith  v.  Walton,  8 
Gill  58   (1849). 

Massaohusetts.  —  ChafTee  v.  Tay- 
lor, 3  Allen  598   (1862). 

Minnesota.  —  Berg  v.  Peterson,  49 
Minn.  420,  52  N.  W.  37    (1892). 

Mississippi.  —  Southern  Express 
Co.  V.  Thornton,  41  Miss.  216  (1866). 

New  York.  —  Robinson  Consol. 
Min.  Co.  V.  Craig,  4  N.  Y.  St.  478 
(1886);  Hammond  v.  Varian,  54  N. 
Y.  398  (1873)  (promissory  note); 
Dubois  V.  Baker,  30  N.  Y.  355 
(1864). 

North  Carolina.  —  Gordon  v.  Price, 
32  N.  C.  385   (1849)    (paid  notes). 

OMo.  —  Burnham  v.  Ayer,  3  Ohio 
Dec.   (Reprint)  327. 
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with,  a  given  individual  does  not  necessarily  qualify  one  to  testify 
as  to  his  handwriting.^  An  acquaintance  somewhat  more  intimate 
may,  however,  suffice  for  the  purpose.  Frequent  mercantile  trans- 
actions with,  him  have  been  regarded  as  sufficient  to  qualify  a 
witness  to  express  an  opinion  in  the  matter.® 


§  2206.  (Ordinary  Observer;  Qualifications;   [2]   Adoption 

in  Course  of  Business) ;  Business   Correspondence Business  ^ 

correspondence  is  the  typical  avenue  of  this  form  of  qualification.* 
The  real  question  at  all  times  is  not  as  to  whether  the  witness, 
who  may  be  called  B,  is  familiar  with  a  particular  style  of  hand- 
writing purporting  to  be  that  of  A,  but  as  to  whether  that  type 
which  has  formed  his  mental  standard  is,  in  truth,  that  of  A. 
Any  method  of  proof  which  will  have  that  effect  is  sufficient  for 
the  purpose.  Yet  the  original  method  of  qualification,  that  of  cor- 
respondence in  the  course  of  business,  may  still  be  fairly  said  to 
continue  to  be  the  typical  one.* 


Virginia.  —  Hanriot  v.  Sherwood, 
82  Va.  1  (1884);  Cody  v.  Conly,  27 
Gratt.  313    (1876)    (orders). 

United  States.  —  Three  Thousaiid 
One  Hundred  and  Nine  Cases  of 
Champagne,  23  Fed.  Cas.  No.  14,012, 
1  Ben.  241   (1867). 

5.  Mapes  v.  Leal,  27  Tex.  345 
(1864). 

6.  New  Orleans  City  Bank  v. 
Foucher,  9  La.  405    (1835). 

§  2206-1.  Family  correspondence, 
even  though  acted  upon,  may  not 
have  just  the  same  effect.  Flowers 
V.  Fletcher,  40  W.  Va.  103,  20  S.  E. 
871  (1894).  See  also  Kansas  Pac. 
R.  Co.  V.  Miller,  2  Colo.  442,  452,  460 
(1874). 

S.  Page  V.  Homans,  14  Me.  478 
(1837). 

3.  A  question  of  identity.  —  It  is 
evident  that  the  receipt  of  letters  in 
a  given  hand,  purporting  to  come 
from  A's  oflSce,  results  in  the  creation 
of  a  mental  standard  on  the  part  of 
B  as  to  that  particular  style  of  hand- 
writing. The  open  question  is  as  to 
whether  the  writing  is  by  A  himself 
or  a  clerk  in  his  office.      It  is  upon 


this  point  that  judicial  administra- 
tion desires  to  be  assured.  The  en- 
tire probative  force  of  the  estimate 
is  dependent  upon  the  proposition 
that  the  handwriting  is  that  of  A. 
That  the  witnesses  are  acquainted 
with  a  style  of  handwriting  may  be 
conceded.  The  point  is,  are  they  ac- 
quainted with  the  type  of  handwrit- 
ing involved  in  the  issue? 

[Comparison  of  hands  may  be  in- 
stituted] "by  a  witness  who  has  re- 
ceived letters  from  the  supposed 
writer  of  such  a  nature  as  renders  it 
probable  that  they  were  written  by 
the  person  from  whom  they  purport 
to  come.  Such  evidence  is  only  ad- 
missible where  there  is  good  reason 
to  believe  that  thj  letters  from  which 
the  witness  has  derived  his  knowl- 
edge were  really  written  by  the  sup- 
posed writer  of  the  paper  in  ques- 
tion." State  c.  Allen,  1  Hawks  8 
(1820),  per  Taylor,  C.  J. 

"  In  the  course  of  business  and  cor- 
respondence you  acquire  an  equally 
perfect  knowledge  of  the  handivriting 
of  the  individual  ...  [as  if  you 
saw  him   write].      But   this  writing 
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A  as  receiver.  —  Let  it  be  assumed  that  A,  the  alleged  author 
of  the  disputed  document  involved  in  the  suit,  is  the  original 
addressee.  B,  who  subsequently  becomes  a  witness,  sends  a  letter 
to  A  to  a  given  post  office.  A's  letter  in  reply,  although  sent  from 
a  different  post  office  than  that  to  which  B  sent  his  original  com- 

may  have -been  performed  by  the  clerk 
of  the  person  in  whose  name  it  is ; 
and  if  so,  you  have  no  knowledge  of 
the  handwriting  of  that  person, 
though  you  have  of  that  of  his  clerk. 
.  .  .  [The  probative  force  of  the 
estimate  of  genuineness]  would  be 
entirely  defeated  by  proof  that  the 
letters  were  written  by  the  clerk  and 
is  weakened  in  proportion  to  any 
doubts  that  may  exist  whether  the 
party  whose  handwriting  is  to  be 
proved  wrote  the  letters  or  not." 
Rowt's  Adm'x  v.  Kile's  Adm'r,  1 
Leigh  225   (1829),  per  C'oalter,  J. 

Any  evidence  reasonably  tending  to 
show  that  the  writer  of  the  letters  or 
other  documents  received  was  the 
person  whose  handwriting  is  now  in 
dispute  is  relevant  to  qualify  the 
witness  and  is  admissible  for  that 
purpose. 

Early  rule.  —  It  has  been  noted  else- 
where that  the  oldest,  and  for  some 
time  the  only,  qualification  which 
would  enable  a  witness  to  state  his 
inference  as  to  the  genuineness  of 
a  specimen  of  handwriting  was  hav- 
ing seen  the  person  in  question  write. 
§  2200.  The  attempt  to  introduce  a 
second  qualification,  that  of  having 
received  specimens  of  the  handwrit- 
ing, was  stoutly  resisted.  For  its 
establishment,  the  forensic  necessity 
of  the  proponent,  a  paramount  con- 
sideration with  rational  administra- 
tion, strongly  contended.  It  might, 
it  was  fairly  urged,  be  extremely  de- 
sirable to  prove  the  handwriting  of 
a  person  whom  the  witness  had  never 
seen  write.  Commercial  correspond- 
ence was  binding  together  remote 
parts  of  the  earth.  Business  rela- 
tions, the  courts  could  scarcely  fail 
to  observe,  were  growing  more  intri- 


cate and  important.  To  tie  down  the 
possibility  of  proving  handwriting, 
through  the  medium  of  which  valu- 
able interests  were  being  acquired  or 
maintained,  to  the  single  qualification 
of  having  seen  a  person  at  the  other 
end  of  the  world  write,  seemed  an  in- 
tolerable hardship.  More  especially 
was  this  so  when  it  was  recognized 
that  a  plaintiff's  counting  house 
usually  possessed  many  persons  en- 
tirely acquainted  by  long  association 
with  the  writing  in  question.  To 
these  suggestions  it  was  rejoined,  in 
the  customary  phrases  of  technical 
procedure,  that  the  hardship  of  par- 
ticular cases  could  not  alter  an  es- 
tablished rule,  that  it  was  the  glory 
of  the  law  to  be  certain  and  that  the 
law  was  certain  as  it  was. 

Lord  Ferrers'  Case.  —  These  con- 
siderations are  brought  out  distinctly 
in  course  of  an  unsuccessful  attempt 
to  rely  upon  the  then  novel  qualifica- 
tion of  acquaintance  with  handwriting 
through  correspondence.  "Amongst 
other  witnesses  was  called  one  J.  J., 
who  would  have  swore  to  the  hand- 
writing of  one  J.  Cottington,  whose 
name  was  to  the  deed  as  a  witness, 
because  he  had  seen  several  letters 
wrote  by  J.  Cottington.  Thereupon 
he  was  asked,  whether  he  had  ever 
seen  the  said  Cottington  write;  to 
which  he  answered,  that  he  never 
did,  nor  never  saw  the  person  that 
wrote  the  said  letters;  but  that  his 
master,  to  whom  the  said  letters 
were  wrote  for  the  rent  of  a  part  of 
the  estate  of  the  late  Earl  Robert 
Ferrers,  which  his  said  master  held, 
informed  him,  they  were  the  letters 
of  J.  Cottington,  the  Lord  Ferrers 
steward,  who  was  the  person  pre- 
tended to  have  attested  the  deed  in 
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munieation,*  is  regarded  as  a  sufficient  authentication  of  A's 
reply  to  allow  it  to  be  used  as  a  standardizing  document  by  B 
should  the  latter  be  tendered  as  a  witness  regarding  the  genuine- 
ness of  the  disputed  specimen.^  In  other  words,  procedure  has 
assigned  a  prima  facie  value  to  this  order  of  events  as  constituting 
an  authentication  by  A  of  the  genuineness  of  the  handwriting 
contained  in  his  reply  to  B's  letter.®    That  A  should  have  no  knowl- 


question.  Hereupon  it  was  objected 
to  his  testimony,  because  he  could 
not  say  with  any  certainty  whether 
or  no  the  writer  of  the  letters  was 
the  same  person  that  attested  the 
deed;  for  that  the  J.  Gottington, 
that  was  supposed  to  write  the  let- 
ters, might  get  some  other  person  to 
■write  those  very  letters  for  him; 
and  the  counsel  insisted,  that  in  all 
cases,  where  a  witness  would  swear 
to  the  handwriting,  he  must  be  able 
to  say,  that  he  saw  such  person 
write.  The  Court  rejected  the  said 
J.  J.  because  he  could  not  ascertain 
the  identity  of  the  person.  But  my 
Lord  Raymond  said,  that  it  is  not 
necessary  in  all  cases  that  the  wit- 
ness have  seen  the  person  write,  to 
whose  hand  he  swears;  for  where 
there  has  been  a  fixed  correspondence 
by  letters,  and  that  it  can  be  made 
out  that  the  party  writing  such  let- 
ters is  the  same  man  that  attested 
a  deed,  that  will  entitle  a  witness  to 
swear  to  that  persons  hand,  tho'  he 
never  saw  him  write.  Page,  Jus- 
tice, said.  If  a  subscribing  witness  to 
a  deed  lives  in  the  West  Indies, 
whose  handwriting  is  to  be  proved  in 
England,  a  witness  here  may  swear 
to  his  hand,  by  having  seen  the  let- 
ters of  such  persons  wrote  by  him  to 
his  correspondent  in  England,  be- 
cause under  the  special  circumstances 
of  that  case,  there  is  no  other  way, 
or  at  least,  the  difficulty  will  be 
great,  to  prove  the  handwriting  of 
such  subscribing  witness.  But  my 
Lord  Raymond  differed,  and  said, 
that  those  special  circumstances 
could    not   vary    the    reason   of    the 


thing."      Lord     Ferrers    v.     Shirley, 
Fitzgibbons,  195   (1731). 

4.  Violet  V.  Rose,  39  Nebr.  660,  58 
N.  W.  216   (1894). 

5.  Alaiama.  —  Campbell  v.  Wood- 
stock Iron  Co.,  83  Ala.  351,  3  South. 
369   (1887). 

Colorado.  —  Atlantic  Ins.  Co.  v. 
Manning,  3  Colo.  224   (1877). 

Indiana.  —  Burdiek  v.  Hunt,  43 
Ind.  381    (1873). 

Maryland.  —  Smith  v.  Walton,  8 
Gill  58   (1849). 

Minnesota.  —  Hoxsie  v.  Empire 
Lumber  Co.,  41  Minn.  548,  43  N.  W. 
476  (1889);  Melby  v.  Osborne,  33 
Minn.  492,  24  N.  W.  253   (1885). 

North  Carolina.  —  McKonkey  v. 
Gaylord,  46  N.  C.  94   (1853). 

Pennsylvania.  —  U.  S.  v.  Simpson, 
3  Penr.  &  W.  437,  24  Am.  Dec.  331 
(1832). 

Temas.  —  Ullman  v.  Babcock,  63 
Tex.  68   (1885). 

See,  however,  W.  R.  Norris  &  Co. 
V.  Southern  Shoe  Co.,  (Tex.  Civ.  App. 
1907)    99  S.  W.  178. 

England.  —  Wade  v.  Broughton,  3 
Ves.  &  B.  172   (1814). 

"  That  evidence  was  admitted  on 
sound  principles;  for  if,  when  letters 
are  sent  directed  to  a  particular  per- 
son on  particular  business,  an  answer 
is  received  in  due  courae,  it  is  a  fair 
presumption  that  the  answer  was 
written  by  the  person  whose  hand- 
writing it  purported  to  be."  Carey 
t'.  Pitt,  Peake  Add.  Cas.  130  (1797), 
per  Kenyon,  L.  C.  J. 

6.  Campbell  v.  Woodstock  Iron 
Co.,  S3  Ala.  351,  3  South.  369  (1887). 
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edge  as  to  B's  identity  ''  or  that  B  should  never  have  seen  A,®  much 
less  observed  him  while  writing,  are  circumstances  of  no  import- 
ance in  this  connection.  Nor  is  it  a  matter  of  moment  that  B  is 
not  the  precise  person  to  whom  A  sent  his  reply.  That  is  an 
entirely  secondary  and  comparatively  unimportant  matter.  What 
is  of  real  consequence,  from  the  procedural  point  of  view,  is  the 
fact  that  A  has  impliedly  authenticated  the  genuineness  of  his 
reply  and  that  B  is  enabled  to  testify  regarding  a  disputed  speci- 
men of  A's  handwriting  from  its  resemblance  to  a  mental  standard 
created  by  the  use  of  a  document  which  A  has  conceded  to  be  his.® 
A  as  sender.  —  Let  it  now  be  assumed,  that  the  initiative  in  the 
correspondence  is  taken  by  A.  A  letter  purporting  to  be  from  A 
is  received  by  B.  B  replies,  sending  his  letter  to  A.  No  return 
letter  is  received  from  A.  These  facts  do  not  constitute  A's 
original  letter  a  standardizing  document  to  enable  B,  an  ordinary 
witness,  to  testify  as  to  the  genuineness  of  A's  writing  should  a 
dispute  arise  on  the  subject.^"  The  all-important  fact  of  the 
acquiescence  by  A  in  the  genuineness  of  a  specimen  of  his  own 
handwriting  upon  which  he  is  aware  that  B  may  act,  is  lacking. 
The  element  of  estoppel  is,  therefore,  not  present.  On  the  other 
hand,  should  A,  acting  upon  B's  letter,  return  a  communication 
from  himself  in  the  course  of  mail  the  missing  condition  for  com- 
petency is  supplied  and  B  becomes  qualified  as  a  witness,  from 
the  procedural  standpoint,  to  testify  as  to  the  handwriting  of  A.^^ 

7.  McKonkey  v.  Gaylord,  46  N.  C.  Colorado.  —  Kansas  Pac.  R.  Co.  v. 
94   (1853).  Miller,  2  Colo.  442,  452,  460   (1874). 

8.  U.  S.  V.  Simpson,  3  Penr.  &  W.  Georgia.  —  Pearson  v.  McDaniel, 
(Pa.)    437,  24  Am.  Dee.  331    (1882).  62  Ga.   100    (1878). 

9.  Riggs  I'.  Powell,  142  111.  453,  32  Indiana.  —  Thomas  v.  State,  103 
N.  E.  482  (1892)  [affirming  46  111.  Ind.  429,  2  N.  E.  808  (1885);  Claris: 
App.   75    (1892)];    Putnam   v.   Wad-  v.  Wyatt,  15  Ind.  272   (1860). 

ley,    40    III.    346     (1866);     Page    v.  loim.  —  BuUia    v.    Eaton,    96    la. 

Homans,   14  Me.   478    (1837);   Ham-  513,  65  N.  W.  395   (1895). 

mend's  Case,  2  Me.  33,  11  Am.  Dee.  Michigan.  —  Empire    Mfg.    Co.    v. 

39    (1822).  Stuart,   46  Mich.   484,   9   N.  W.   527 

10.  Webb  V.  Mauro,  Morris    (Iowa  (1881). 

1844)   329;  MoCIain  v.  Esham,  17  B.  Mississippi.  —  Southern   Exp.    Co. 

Monr.     146,    155     (1856).      See    also  V.  Thornton,  41  Miss.  221   (1866). 

Gross  V.  Sormani,  50  N.  Y.  App.  Div.  New  York.  —  Cunningham  v.  Bank, 

531,  64  N.  y.  Suppl.  300   (1900).  21  Wend.  559  (1839). 

11.  Alahama.  —  Campbell  v.  Wood-  North  Carolina.  —  State  v.  Allen, 
stock  Iron  Co.,  83  Ala.  359,  3  So.  369  1  Hawks  9   (1820). 

(1887).  Pennsylvania.  —  Clark     v.     Free- 

man, 25  Pa.  133  (1855). 
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Clerks,  employees,  etc.  —  When  a  procedural  qualification  has 
been  established  on  the  part  of  B  to  testify  as  to  A's  handwriting, 
documents  written  by  A  become  standards  of  comparison  by  any- 
one into  whose  hands  they  may  chance  to  fall.  It  follows  that  any 
clerk  ^^  or  other  person  connected  with  B's  office  into  whose  hands 
A's  letter,  guaranteed,  as  it  were,  by  him  to  be  authentic  may 
chance  to  come,  is  qualified  thereby  to  testify  as  to  the  genuineness 
of  any  specimen  of  A's  handwriting.  Nor  does  the  liberality  of 
this  procedural  rule  stop  here.  So  magically  potent  in  standardiz- 
ing quality  has  this  letter  of  A  become  by  reason  of  his  acquiesence 
in  its  genuineness  that  it  will  make  any  person  into  whose  hands 
it  may  chance  to  come,  though  in  no  way  connected  with  B  or  his 
office  force,  competent  as  a  witness  on  the  same  subject ^^ 

Other  illustrations.  —  These  instances  of  the  use  of  evidence  to 
establish  the  proposition  that  the  letters  or  papers  received  were 
in  A's  handwriting  might  be  greatly  multiplied.     As  the  New 


Texas.  —  UUman  v.  Batcook,  63 
Tex.  71    (1885). 

Vermont.  —  Redding  v.  Bedding's 
Est,  69  Vt.  500,  38  Atl.  230   (1897). 

Virginia.  —  Eowt's  Adm'x  v.  Kile's 
Adm'r,  1  Leigh  226   (1829). 

England.  —  Murieta  v.  Wolfhazen, 
2  C.  &  K.  744  (1849);  Ovenston  v. 
Wilson,  2  C.  &  K.  1  (1845)  ;  Barnes 
r.  Trompowsky,  7  T.  R.  265  (1797)  ; 
Gould  V.  Jones,  1  W.Bl.  384  (1763)  ; 
Lord  Macguire's  Trial,  4  How.  St. 
Tr.  653,  685  (1645).  See  also  Bul- 
ler,  Nisi  Pruis,  236    (1767). 

"  The  knowledge  may  have  'been 
acquired  by  the  witness  having  seen 
letters  or  other  documents  professing 
to  be  the  handwriting  of  the  party, 
and  having  afterwards  communicated 
personally  with  the  party  upon  the 
contents  of  those  letters  or  docu- 
ments, or  having  otherwise  acted 
upon  them  by  written  answers  pro- 
ducing further  correspondences  or 
acquiescence  by  the  party  in  some 
matter  to  which  they  relate,  or  by 
the  witness  transacting  with  the 
party  some  business  to  which  they 
relate,  or  by  any  other  mode  of  com- 
munication   between    the    party    and 


the  witness  which  in  the  ordinary 
course  of  the  transactions  of  life  in- 
duces a  reasonable  presumption  that 
the  letters  or  documents  were  the 
handwriting  of  the  party."  Doe  v. 
Suckermore,  5  A.  &  E.  727  (1836), 
per  Patteson,  J. 

12.  District  of  Columiia. —  Tyler  v._ 
Mutual  D.  U.  Co.,  17  D.  C.  App.  85, 
93    (1900). 

Missouri. —  'ReyhuTn  v.  Belotti,  10 
Mo.  598   (1847). 

Xew  York.  —  Titford  v.  Knott,  2 
Johns.  Cas.  214   (1801). 

Ohio.  —  Hess  v.  State,  5  Ohio  7 
(1831). 

England.  —  E.  v.  Slaney,  5  C.  &  P. 
218   (1832). 

Manitoba.  —  Re  Stambro,  1  Manit. 
263,  267   (1884). 

See  also  Kelly  v.  Fallon,  108  111. 
App.  108  (1903);  Page  r.  Homans, 
14  Me.  478   (1837). 

13.  Woodman  v.  Dana,  52  Me.  9 
(1860)  ;  Page  v.  Homans,  14  Me.  478 
(1837);   Berg  v.   Peterson,  49  Minn. 

420,  52  N.  W.  37    (1892)  ;  Kinney  V. 

Flynn,  2  R.  L  319   (1852).      See  also 

Galesburg  First  Nat.  Bank  v.  Hovell, 

24  111.  App.  594  (1887). 
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York  court  of  appeals  say:^*  "  Other  eases  might  be  mentioned 
where  the  circumstances  will  well  warrant  the  inference  of  au- 
thenticity, although  there  may  be  no  direct  evidence  to  that  effect. 
But  in  some  way  the  fact  that  the  specimens  are  genuine  must  be 
satisfactory  proved.  .  .  .  Standing  alone,  the  fact  that  the  witness 
has  acted  on  the  letters  has  no  tendency  to  prove  them  genuine. 
It  only  proves,  and  that  merely  by  inference,  that  the  witness  be- 
lieved the  letters  authentic.  His  belief  is  of  no  importance  unless 
it  is  founded  upon  some  good  reason,  —  such  a  reason  as  will 
satisfy  the  Court  and  jury  as  well  as  the  witness.  Although  the 
fact  that  the  witness  has  acted  on  the  letters  is,  when  standing 
alone  of  no  importance,  it  may  be  of  great  value  in  a  chain  of 
circumstantial  evidence." 

§  2207.  (Ordinary  Observer;  Qualifications;  [2]  Adoption 
in  Course  of  Business);  Evidence  of  Person  other  than  Receiver. 

—  The  range  of  qualification  has  been  extended  so  far  as  to  in- 
clude persons  other  than  the  receiver  of  documents  in  the  course 
of  business.  One  connected  with  the  ofiice  of  the  receiver,  e.  g.,  a 
clerk,^  stands  in  the  same  position  as  the  receiver  himself.  Even 
a  person  entirely  unassociated  with  the  latter  in  any  commercial 
way,"  may  be  regarded  by  the  trial  judge  as  qualified  to  testify 
on  the  subject.  The  court  must,  however,  be  convinced  that  the 
person  in  question  has  acquired  a  satisfactory  knowledge  of  the 
handwriting  involved  in  the  inquiry.^ 

Family  correspondence.  —  Quite  in  accordance  with  the  formal, 
almost  mechanical,  nature  of  this  procedural  qualification,  it  is 
held  that  where  letters  are  exchanged  between  different  parts  of  a 
family  each  member  of  the  receiving  branch  who  is  acquainted 
with  the  facts  becomes,  ipso  facto,  competent  to  testify  as  to  the 
genuineness  of  any  specimen  of  the  handwriting  of  the  person  by 
whom  the  letter  was  sent,  provided  that  the  standardizing  docu- 
ment was  acted  upon  as  authentic  by  all  concerned.* 

14.  Cunningham  v.  Bank,  21  Wend.  420,  52  N.  W.  37    (1892)  ;  Kinney  v. 

559   (1839),  per  Bronson,  J.  Plynn,  2  R.  I.  319   (18S2).      See  also 

§    2207-1.    Reyburn    ('.    Belotti,    10  Galesburg  First  Nat.  Bank  v.  Hovell, 

Mo.  597    (1847).      See  also  Kelly  V.  24    III.    App.    594     (1887);    Page   v. 

Fallon,    108    111.    App.    108     (1903);  Homans,  14  Me.  478   (1837). 

Page  V.  Homans,  14  Me.  478  (1837);  3.  Carr  v.  Carr,   (Mieh.  1904)    101 

Titford   r.  Knott,  2  Jolins.   Cas.    (N.  N.  W.  550,  11  Detroit  Leg.  N.  580. 

Y.)  210   (1801).  4.  Tuttle  v.  Rainey,  98  N.  C.  513, 

2.  Woodman    v.    Dana,    52    Me.    9  4  S.  E.  475   (1887). 
(1860);   Berg  v.  Paterson,  49  Minn. 
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§  2208.  (Ordinary  Observer;  Qualiiications;   [2]    Adoption 

in  Course  of  Business) ;  Technical  Inferences.  —  Yet  the  pro- 
cedural rule,  as  is  customary  in  such  cases,  must,  to  be  effective, 
be  strictly  followed.  Elasticity,  it  has  none.  Upon  ordinary  ob-- 
servers  who  can  place  themselves  within  its  precise  terms,  the 
rule  gives  a  wide,  even  an  irrational,  competency.  It  does  not  in 
the  least  attempt  to  confer  the  general  ability  to  testify  as  to  hand- 
writing which  is  characteristic  of  the  skilled  witness.  The  latter 
alone  will  be  permitted  to  give  his  opinion  from  a  mental  standard 
created  by  documents  not  authenticated  by  the  person  who  pur- 
ports to  have  sent  them.^  That  an  ordinary  observer  should  be 
able  to  testify  from  the  mental  standard  created  by  having  re- 
ceived documents,  it  is  essential  that  these  constituent  writings 
themselves  are  genuine.  No  unskilled  observer  can  testify  from 
the  mental  standard  created  by  a  document  partly  genuine  and 
partly  forged.^ 

§  2209.  (Ordinary  Observer;  Qualifications);  (3)  Special  Ex- 
perience  Leaving  the  procedural  qualifications  of  seeing  a  per- 
son write  ^  and  adoption  in  the  course  of  business,^  one  breathes  a 
more  rationally  stimulating  atmosphere.  Quite  in  accordance  with 
the  methods  of  modern  judicial  administration,  the  broad  rule  is 
announced,  in  case  of  an  ordinary  observer,  that  any  person  who 
can  be  affirmatively  shown,  to  the  satisfaction  of  the  trial  court, 
to  have  acquired  a  mental  standard  as  to  A's  handwriting,*  to 
such  an  extent  as  will  enable  him  to  give  the  jury  an  inference 

§  2208-1.  Goldsmith  v.  Bane,  8  N.  subject.      And  the  opportunity  of  ac- 

J.  L.  87   (1825).  quiring  such  knowledge,  mentioned  in 

2.  Brigham     i'.     Peters,     1     Gray  the  boolfs  on  evidence  —  such  as  hav- 

(Mass.),   139    (1854).  ing  seen  the  party  write,  having  cor- 

§  2209-1.  §  2199.  responded  with  him,  or  seen  writings 

2.  §  2203.  acknowledged  by  him  to  be  genuine — 

3.  Spottiswood  V.  Weir,  80  Cal.  are  only  illustrations  of  the  principle, 
448,  22  Pac.  289  ( 1889 )  ;  Slaymaker  and  are  not  to  be  understood  as  the 
V.  Wilson,  1  Penr.  &  W.  (Pa.)  216  only  means  whereby  such  knowledge 
(1829).  can  be  acquired.      If  other  means  of 

"All  that  the  rule  of  law  contended  knowledge,  in  the  view  of  reason  and 
for  requires  is  that  a  witness  who  is  common  sense,  will  equally  afford  it, 
called  to  prove  handwriting  shall  be  there  can  be  no  reason  why  the  state- 
able to  show  that  he  has  had  such  ment  of  such  means  of  information 
menns  of  knowledge  as  to  furnish  a  shall  not  be  held  to  be  sufficient." 
reasonable  presumption  that  he  is  Alien  r.  State,  3  Humph.  368  (1842), 
qualified  to  form  an  opinion  on  the  per  Green,  J. 
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likely  to  be  helpful  to  them  may  testify  on  an  issue  as  to  hand- 
writing. No  limitation  is  imposed  as  to  the  precise  method  by 
which  the  requisite  mental  certainty  is  acquired.  In  other  words, 
a  witness  who  has  sufficient  knowledge  of  the  handwriting  of  an- 
other may  give  his  opinion  as  to  the  genuineness  of  a  disputed 
specimen.* 

On  the  other  hand,  certain  courts  have  undertaken  to  limit  the 
province  of  the  ordinary  observer  to  the  procedural  qualifications. 
It  has  accordingly  been  held  that  where  an  unskilled  observer  has 
never  seen  A  write  or  received  letters  or  other  documents  from 
him  which  A  has  recognized  as  genuine,  no  qualifications  for 
testifying  have  been  shown,®  whatever  may  be  the  completeness 
of  the  knowledge  possessed  by  the  witness  as  to  the  style  of  A's 
writing.  This  is  defensible,  if  at  all,  upon  the  theory  that  the 
special  experience  of  the  persons  whose  familiarity  with  A's  signa- 
ture has  created  a  mental  standard  which  would  make  their  infer- 
ence as  to  genuineness  helpful  to  the  jury  have  been  constituted 
thereby,  as  it  were,  skilled  witnesses. 

Compwrison  of  hands.  —  Such  a  witness,  qualified  by  special  ex- 
perience, upon  being  shown  a  specimen  of  the  handwriting  of  A 
conceded  to  be  genuine,  may  exhibit  both  the  authentic  and  dis- 
disputed  documents  to  the  jury  and,  by  making  comparison  be- 
tween them,  point  out  and  explain  the  similarities  or  differences 

4.  Alabama.  —  Griffin  v.  Working  Medical  School  and  who  was  familiar 

Woman's    Home    Ass'n,    44    So.    605  with     the     signature     of     Professor 

(1907)  ;   Ware  v.   Burch,  42  So.  562  Webster  appended  to  such  documents 

(1906).  as    a    member    of   the    faculty    Chief 

Iowa.  —  Frank   v.   Berry,   103   N.  Justice    Shaw    of    the    supreme    ju- 

W.  358   (1905).  dicial   court   of   Massachusetts    said: 

Kentucky.  —  Bess  v.  Com.,  26  Ky.  "  Papers  have  passed  under  his  no- 
Law  Rep.  839,  82  S.  W.  576   (1904).  tice,  in  a  business  or  official  capacity, 

Missouri.  —  State    v.    Witherspoon,  which    have   given   him    a    long   and 

231  Mo.  706,  133  S.  W.  323    (1910).  familiar    acquaintance    with    the    de- 

North       Carolina.  —  Martin       v.  fendant's     handwriting."       Com.     v. 

Knight,  61  S.  E.  447   (1908).  Webster,    5    Gush.    300,    Bemis'    Rep. 

Pennsylvania.  —  Shdtler  v.  Bremer,  197,  208   (1850). 

23  Pa.  413    (1854).  5.  Gibson  v.  Trowbridge  Furniture 

Utah.  —  Tucker  v.  Kellogg,  8  Utah  Co.,     96     Ala.     357,     11     South.    365 

11,    12,   28   Pae.   870    (1892)     (signa-  (1892);    Galesburg  First  Nat.   Bank 

tures  on  paid  checks  of  intestate).  v.  Hovell,  24   111.  App.   594    (1886); 

Washington.   —  Obrien   v.   McKel-  Jarvis  v.  Vanderford,  116  N.  C.  147, 

vey,  109  Pac.  337   (1910).  21    S.    E.    302     (1895);     Sheldon    v. 

Of    a    writing    master    who    had  Bahner,  4  Pa.  Co.  Ct.  16  (1887). 
drawn  the  diplomas  for  the  Harvard 
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as  the  case  may  be.®  A  witness  not  specially  trained  in  the  gen- 
eral subject  of  handwriting  cannot,  however,  give  his  opinion 
directly  from  comparison  of  hands.'^ 

The  development  of  the  present  doctrine  was  not  unattended  by 
procedural  difficulties.  "  Comparison  of  Hands  "  in  its  broad  and 
earlier  sense,*  was  at  first  permitted  where  the  witness  had  seen 
the  person  in  question  write.*  Next,  it  was  insisted  that  a  witness 
who  would  swear  to  an  acquaintance  with  a  person's  handwriting 
might  be  permitted  to  do  so,  in  a  civil  case,  although  he  did  not 
possess  the  original  qualification  of  having  seen  A  write.  This 
forward  step  was  taken  in  the  celebrated  case  of  Lord  Ferrers  v. 
Shirley.^**  A  clerk  of  Earl  Ferrers,  speaking  of  one  C,  whose 
handwriting  was  in  dispute,  offered  to  testify  that  he  had  received 
or  seen  .several  letters  purporting  to  be  written  by  C.  "  The 
counsel  insisted  that  in  all  cases  where  a  witness  would  swear  to 
the  handwriting,  he  must  be  able  to  say  that  he  saw  such  persons 
write."  The  witness  was  rejected^  but  only  because  he  could  not 
show  that  the  letters  were  really  written  by  C.  Page,  J.,  wanted 
to  confine  the  use  of  such  witnesses  to  cases  of  necessity,  as  where 
the  person  in  question  was  abroad."  Raymond,  C.  J.,  would  not 
concede  any  such  limitation. 

In  practice,  the  opinion  of  Page,  J.,  that  the  evidence  in  ques- 
tion could  be  received  merely  in  ease  of  an  administrative  neces- 
sity, actually  prevailed  as  the  result  has  proved.  Only  when  it 
appeared  that  the  evidence  of  persons  who  saw  A  write  was  not 
procurable   could   this  novel   species   of  evidence   be  received.-'* 

6.  Martin  r.  Knight,  (N.  C.  1908)  party  write.  If  he  said  he  had, 
61  S.  E.  447.  whether  more  or  less  frequently,  that 

7.  Griffin  v.  Working  Woman's  was  enough  to  introduce  the  further 
Home  Ass'n,  (Ala.  1907)  44  So.  605;  question,  whether  he  believed  the 
Ware  r.  Burch,  (Ala.  1906)  42  So.  paper  to  be  his  handwriting.  .  .  . 
502.  Or  you  might  ask  a  witness  who  had 

8.  §  2214c.  not   seen  him   write  for   a   length   of 

9.  §  2199.  time,  if  you  could  not  get  a  witness 

10.  Fitzgibbon,  195   (1731).  of  a  subsequent  date.      This  rule  was 

11.  Wade  V.  Broughton,  3  Ves.  &  laid  down  with  so  much  clearness 
B.  172  (1814);  Sheares'  Trial,  27  that  till  very  lately  I  never  heard  of 
How.   St.  Tr.  323    (1798).  evidence  in  Westminster  Hall  of  com- 

"  When  I  first  came  into  the  pro-  parison  of  handwriting  by  those  who 

fession,  the  rule  as  to  handwriting  in  had    never    seen    the    party    write." 

Westminster   Hall  in   all   the  Courts  Eagleton    v.    Kingston,    8    Ves.    473 

was  thi^.      You  called  a  witness,  and  (1803),  per  Eldon,  L.  C. 

asked   whether  he  had  ever  seen  the  "  The   reason    why   the   comparison 
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This  was  true,  even  in  America.  ^^  In  view  of  these  decisions,  the 
statement  that  the  evidence  of  a  vpitness  as  to  handvyriting,  quali- 
fied by  special  experience  "  has  never  been  questioned  "  ^^  seems 
scarcely  in  accordance  vrith  the  facts. 

The  later  doctrine,  denying  procedural  superiority  to  the 
qualification  of  having  seen  the  person  write,  became  fully  estab- 
lished at  the  beginning  of  the  nineteenth  century,  both  in  England 
and  in  America.'* 


§  2209a.  (Ordinary   Observer;   Qualifications;    [3]    Special 
Experience) ;  Ancient  Documents,  Family  Correspondence,  etc.  — 

One  who  is  familiar  with  ancient  documents,'  whether  in  his  own 
possession,^  or  not,  active  or  constructive,  as  the  ease  may  be, 


of  hands  is  allowed  to  be  evidence  is 
because  men  are  distinguished  by 
their  handwriting  as  well  as  by  their 
faces.  In  general  cases  the  witness 
should  have  gained  his  knowledge 
from  having  seen  the  party  write; 
but  under  some  circumstances  that  is 
not  necessary,  as  where  the  hand- 
writing to  be  proved  is  of  a  person 
residing  abroad,  one  who  has  fre- 
quently received  letters  from  bim  in 
a  course  of  correspondence  would  be 
admitted  to  prove  it,  though  he  had 
never  seen  him  write.  So  where  the 
antiquity  of  the  writing  malces  it  im- 
possible for  any  living  witness  to 
swear  he  ever  saw  the  party  write.'' 
Buller,  Trials  at  Nisi  Prius,  236 
(1767). 

12.  Vickroy  v.  Skelley,  14  S.  &  R. 
373  (1826),  per  Tilghman,  C.  J.; 
Cantey  v.  Piatt,  2  McCord  260 
(1822),  per  Huger,  J. 

13.  Bennett  v.  Mathewes,  5  S.  C. 
482    (1874). 

14.  Oom.  V.  Smith,  6  S.  &  R.  571 
(1819). 

§  2209a-l.  Doe  v.  Tarver,  R.  &  Moo. 
143    (1824). 

"  The  only  methods  of  proving  the 
handwriting  of  a  person,  sanctioned 
by  law,  are:  .  .  .  When  a  witness 
has  become  acquainted  with  his  man- 
ner of  signing  his  name  by  inspect- 


ing other  ancient  writings  bearing 
the  same  signature  and  which  have 
been  regarded  and  preserved  as  au- 
thentic documents.  This  mode  of 
proof  is  confined  to  ancient  writings, 
and  is  admitted  as  being  the  best  the 
nature  of  the  case  will  allow.''  State 
V.  Allen,  1  Hawks  9  (1820),  per 
Taylor,  C.  J. 

"  In  general  Cases,  the  Witness 
should  have  gained  his  knowledge 
from  having  seen  the  Party  write; 
but  under  some  Circumstances  that 
is  not  necessary.  ...  So  where  the 
Antiquity  of  the  Writing  makes  it 
impossible  for  any  living  Witness  to 
swear  he  ever  saw  the  Party  write," 
the  document  may  be  said  to  prove 
itself.  Buller,  Nisi  Prius,  236 
(1767). 

Familiarity  with  ancient  manu- 
script will  qualify  its  possessor  to 
state  an  inference  as  to  whether  a 
specimen  of  a  given  handwriting  is 
genuine.  Crawford  Peerage  Case,  2 
H.  L.  Cas.  2,534,  9  Eng.  Reprint  1106 
(1848). 

Indeed  if  such  evidence  were  not 
received,  it  will  be  difficult,  in  many 
instances,  to  make  any  proof  on  the 
subject. 

2.  Jackson  v.  Brooks,  8  Wend.  431, 
15  Wend.  112  (1832)  (deeds);  R.  v. 
Barber,  1  C.  &  K.  436   (1844).     See 
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and  whether  public^  or  private,  may,  by  these  facts,  be  qualifi- 
fied  by  experience  to  speak  from  the  mental  standard  created  by 
their  examination  as  to  the  genuineness  of  a  particular  specimen 
of  the  handwriting.  Prominent  among  such  ancient  writings  are 
those  relating  to  facts  in  the  history  of  a  family  *  or  which  con- 
stitute parts  of  a  correspondence  between  certain  of  its  members.* 
Administration,  wherever  practicable,  may  properly  insist  upon 
corroborative  proof  of  a  finding  of  the  standardizing  documents 
in  proper  custody,  actual  possession  under  and  in  accordance  with 
constituent  instruments  or  the  like.^  These  guarantees  for  truth 
may  constitute,  when  present,  a  sufficient  proof  of  genuineness  to 
warrant  the  reception  of  the  documents  in  evidence.''  In  any  case, 
the  right  of  the  court  to  assume  the  authenticity  of  the  standard 
must  appear  in  some  affirmative  way.®  Merely  seeing  a  specimen 
of  handwriting  which  purports  to  be  by  A  does  not  authorize  the 
proposed  witness  to  testify  as  to  the  genuineness  of  a  disputed 
document  said  to  have  been  written  by  A.*  The  rules  relating  to 
ancient  writings  are  decidedly  anomalous  at  the  present  day. 
Many  of  them  still  continue  to  be  procedural,  i.  e.,  are  matters 
governed  by  rules  of  positive  law  relating  to  procedure. 

§  2210.  (Ordinary    Observer;    Qualifications;    [3]    Special 

Experience) ;  Official  Documents.  —  A  qualification  of  a  witness, 
speaking  from  a  special  experience  commonly  deemed  sufficient,  is 
that  acquired  from  the  frequent  examination  of  handwritings,^ 

also  Jarvis  v.  Vanderford,  116  N.  C.  9.  White  ;;.  Tolliver,  110  Ala.  300, 

147,  21  S.  E.  302   (1895).  20  So.  97   (1896). 

3.  Goddard  v.  Groninger,  5  Watts  §     2210-1.     Gahfornia.  —   Spottis- 
209,  218   (1836).  wood   v.   Weir,   80   Gal.   448,   22   Pac. 

4.  Fitzwalter  Peerage  Case,   10  CI.  289   (1889). 

&F.  193(1843)    (family  title-deeds)  ;  Maryland.  —  Smith    v.    Walton,    8 

Taylor   v.   Cook,  8  Price  652  (1820)       Gill  86   (1849). 

(registers).  Pennsylvania.  —  Slaymaker  v.  Wil- 

8ee  also   §§    17416,   2961.  son,  1  Penn.  &  W.  (Pa.)  216  (1829). 

5.  Tuttle  V.  Rainey,  98  N.  C.  514,          Vnited  States.  —  Rogers  v.  Ritter, 
4  S.  E.  475  (1887).  12  Wall.   320,  20  L.   ed.  417    (1870) 

6.  Tuttle  V.  Rainey,  98  N.  C.  514,       (keeper  of  records). 

4  S.  E.  475    (1887)    (an  accompany-  England.  —  Buller,     Nisi     Priua, 

ing  photograph).  236    (1767);    Gould   v.   Jones,   1   W. 

7.  State    V.     Allen,     1     Hawks     9      Bl.  384  (1762). 

(1820).  "If   it   can   be    assumed    that   the 

8.  Randolph  V.  Gordon,  5  Price  317      Mexican    archives    in    the    Surveyor 
(1818).  General's  office  are  genuine,  the  man 
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generally  signatures,*  as  they  appear  upon  official  records  ^  kept 
in  the  course  of  public  business.*  One  in  charge  of  a  public  office 
may  identify  the  handwriting  of  a  predecessor  °  or  any  other  per- 
son connected  with  the  office,  whether  superior,  equal  or  inferior 


who  has  read  these  archives  and 
familiarized  himself  with  the  official 
signatures,  several  hundred  in  num- 
ber, of  the  person  whose  signature  is 
the  subject  of  inquiry,  has  certainly 
as  much  knowledge  of  that  person's 
handwriting  as  one  who  has  received 
letters  or  bills  purporting  to  be  in 
the  handwriting  of  a  party  whom  he 
has  never  seen.  .  .  .  These  docu- 
ments and  records  have  remained 
continuously  in  official  custody,  and 
although  it  is  not  impossible  that  in 
some  instances  forged  papers  have 
been  surreptitiously  or  corruptly 
placed  among  them,  the  presumption 
that  officers  have  done  their  duty  in 
preventing  such  frauds  applies.  .  .  . 
There  can  be  little  danger  in  assum- 
ing the  genuineness  of  the  signatures 
from  which  the  witness  acquired  his 
knowledge  for  a  collateral  purpose 
like  that  under  consideration."  Sill 
r.  Reese,  47  Cal.  344  (1874),  per  Mc- 
Kinstry,   J. 

2.  Sill  V.  Reese,  47  Cal.  294 
(1874);  Rogers  L-.  Ritter,  12  Wall. 
(U.  S.)   317,  20  L.  ed.  417   (1870). 

Maps,  plans,  etc.  —  One  familiar, 
as  a  surveyor,  with  all  the  maps  and 
plans  on  record  in  a  public  office  may 
testify  to  the  genuineness  of  a  signa- 
ture which  he  has  frequently  seen  on 
these  papers.  Hamilton  v.  Smith,  74 
Conn.  374,  50  Atl.  884   (1901). 

Necessity.  —  In  Pennsylvania,  in' 
order  that  this  standard  of  hand- 
writing should  be  received,  it  is  es- 
sential that  the  document  he  an  an- 
cient one.  Sweigart  v.  Richards,  8 
Pa.  439    (1848). 

Not  until  such  a  time  has  elapsed 
as  to  make  it  improbable  that  living 
witnesses  who  saw  the  person  write 
can  be  found,  will  this  method  of 
proof  be   allowed.      Vickroy   v.   Skel- 


ley,  14  S.  &  R.  373    (1826)    (deputy 
county  surveyor ) . 

The  same  rule,  with  unessential 
variations  has  been  applied  in  South 
Carolina.  Oantey  v.  Piatt,  McCord 
260  (1822).  In  other  cases,  cor- 
roboration will  be  required. 

3.  Marriage  registers.  —  One  in 
charge  of  the  ecclesiastical  records 
of  a  parish  may  testify  as  to  the 
signature  of  a  clergyman  which  he 
has  frequently  found  there.  Doe  v. 
Davies,  10  Q.  B.  324  (1847).  Some 
adequate  administrative  necessity 
must  be  shown  for  a  failure  to  pro- 
duce the  clergyman  himself. 

4.  California.  —  Sill  v.  Reese,  47 
Cal.  294  (1874)  (familiarity  with 
signature  on  official  archives). 

Massachusetts. —  Amherst  Bank  i). 
Root,  2  Mete.  (Mass.)  522  (1841) 
(clerk  of  court). 

Michigan.  —  Jewett  v.  Bryant,  159 
Mich.  345,  123  N.  W.  1097,  16  De- 
troit Leg.  N.  885   (1909)    (tax  lists). 

'New  York.  —  Commonwealth  Bank 
V.  Mudgett,  44  N.  Y.  514   (1871). 

Pennsylvania.  —  Com.  v.  Wyoda, 
44  Pa.  Super.  Ct.  552  (1910);  Bur- 
dell  V.  Taylor,  89  Oal.  613,  26  Pac. 
1094   (1891)    (official  documents). 

United  States.  —  Rogers  c.  Ritter, 
12  Wall.  (U.  S.)  317,  20  L.  ed.  417 
(1870)     (signature  on  records). 

The  chairman  of  a  county  school 
board  may  properly  testify  as  to  the 
handwriting  on  a  school  warrant 
drawn  by  the  county  superintendent 
of  public  instruction.  Woolridge  v. 
State,    (Fla.   1905)    38   So.  3. 

5.  "  In  ancient  documents,  knowl- 
edge of  an  officer's  handwriting  is 
frequently  obtained  by  an  observa- 
tion of  his  signature  to  papers  which 
he  would  be  called  upon  officially  to 
sign;    and   a   witness    speaking  from 
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to  him  in  rank,  with  whose  style  of  penmanship  he  is  acquainted. 
This  experience  may  have  been  acquired  in  various  capacities, 
e.  g.,  by  acting  as  clerk  of  the  courts,*  or  in  some  similarly  effective 
wayj  It  is  not  necessary,  however,  that  the  witness  should  have 
had  any  official  position.* 

Franking  privilege.  — •  "While  it  is  not  essential  to  the  com- 
petency of  a  witness  as  to  an  official  signature  that  he  himself 
should  occupy  a  public  position,  the  circumstance  that  the  witness 
is  a  public  official  by  no  means  suffices,  on  the  other  hand,  to  bring 
his  estimates  as  to  genuineness  within  the  present  practice.  Thus, 
a  postal  inspector  who  has  observed,  in  connection  with  the  use  of 
the  franking  privilege,  signatures  purporting  to  be  those  of  certain 
individuals,  cannot  testify,  from  the  mental  standard  so  created, 
as  to  the  genuineness  of  particular  specimens  of  their  handwriting.® 
Should  the  inference  be  reinforced  by  acknowledgment  on  the  part 
of  the  writer  of  the  genuineness  of  such  signatures,  the  evidence 
would  be  undoubtedly  eompetent.^** 

§  2211.  (Ordinary    Observer;    Qualiff cations;    [3]    Special 

Experience) ;  Other  Sources  of  Familiarity JSTo  necessity  exists 

that  the  business  in  which  the  mental  standard  was  acquired  should 
have  been  that  conducted  in  a  public  office.  Constant  handling  of 
a  person's  cheques,-^  notes  ^  or  other  commercial  paper  *  may  have, 

that  knowledge  may  give  an  opinion  Case,   2  H.  L.   Cas.   534,   9  Eng.  Ee- 

whether  any  particular  writing  was  print   1196    (1848). 
made  by  the  same  person."     Doe  v.  8.    Wilson    r.   Betts,   4   Denio   205, 

Suckermore,   5   A.   &  E.   740    (1836)  214    (1847)     (signatures   of   deceased 

per  Denman,  L.  C.  J.  judge  and  clerk)  ;  U.  S.  v.  Ortiz,  176 

6.  Amherst  Bank  v.  Eoot,  2  Mete.  U.  S.  422,  20  Sup.  466  (1899) 
(Mass.)   522   (1841).  (translator   of   Mexican   archives). 

7.  Colorado.  —  Sftlazar  v.  Taylor,  9.  Carey  i\  Pitt,  Peake  Add.  Cas. 
18  Colo.  538,  33  Pac.  369    (1893).  130    (1797). 

Delaware.  —  State    v.    Spence,    3  10.     Batchelor     v.    Honeywood,     2 

Harr.  348    (1837).  Esp.  715    (1799). 

Illinois.  —  Kelly    v.    Fallon,     108  §     2211-1.     Venable     r.     Venable, 

111.  App.  108    (1903).  (Ala.  1910)    51  So.  833    (hank  book- 

North  Carolina. — Tuttle  v.  Rainey,  keeper)  ;  Councilman  v.  Towson  Nat. 

98  N.  C.  513,  4  S.  E.  475   (1887).  Bank,     103    Md.     469,    64    Atl.    358 

Tennessee.  —  Powers  t'.  McKenzie,  (1906)     (cashier);    Tucker    t'.    Kel- 

90  Tenn.  167,  16  S.  W.  559    (1891).  logg,  8  Utah  11,  28  Pac.  870  (1892). 

Utah.  —  Tucker     ('.     Kellogg,     8  2.   State  v.  Candler,   10  N.  C.  393 

Utah   11,  28  Pac.  870    (1892).  (1824). 

United   States.  —  Neall    v.   V.    S.,  3.  Allen  v.  State,  3  Humph.  Tenn. 

118  Fed.  699,  56  C.  C.  A.  31    (1902).  367   (1842)    (bank-notes). 

England.    —     Crawford      Peerage 
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as  has  been  seen,  a  substantially  similar  effect  in  creating  a  mental 
standard  by  whieli  to  judge  of  the  genuineness  of  his  handwriting. 
Any  other  method  of  acquiring  an  acquaintance  with  A's  style  of 
writing  may,  however,  be  suiHcient.* 

Forgery.  —  One  acquainted  with  the  handwriting  of  an  alleged 
forger  may  testify  that  a  given  document  was  written  by  him.^ 

§  2212.  (Ordinary    Observer;    Qualifications;    [3]    Special 

Experience);  Ante  Litem  Motam The  procedural  requirement 

that  in  order  to  secure  admissibility,  the  qualification  must  have 
been  acquired  ante  litem  motam}  continues  to  operate  even  in  this 
field  of  free  administrative  action.  So  far  as  affects  the  weight 
to  be  given  to  the  statement,  the  probative  force  to  be  accorded  the 
inference,  the  fact  that  the  standardizing  documents  were  made 
before  any  controversy  arose  as  to  the  genuineness  of  the  disputed 
writing  will  necessarily  be  at  all  times  a  circumstance  of  import- 
ance. A  witness,  however  honest  and  desirous  he  may  be  of  stat- 
ing the  facts  exactly  as  he  sees  them,  can  scarcely  fail  to  be 
warped,  to  a  certain  degree,  into  finding  confirmation  of  any  pre- 
conceived theory  in  which  he  may  have  indulged.^  Notwithstand- 
ing these  necessary  infirmative  influences  of  the  circumstance  that 
the  standard  was  created  post  litem  motam,,  complete  emancipation 

4.  Colorado.  —  Salazar  v.  Taylor,  England.     —     Crawford       Peerage 

18  Colo.  538,  33  Pac.  369   (1893).  Case,  2  H.  L.  Cas.  534,  9  Eng.  Ee- 

Delaware.    —    State    V.    Spenee,    2  print  1196    (1848)    (familiarity  with 

Harr.  348    (1837).  ancient  manuscript). 

Illinois.   —   Kelly   V.   Fallon,    108  5.    Chappell    v.    State,     (Tex.    Cr. 

III.  App.  108   (1903).  App.  1910)    126  S.  W.  274. 

IJorth  Carolina. — Tuttle  v.  Rainey,  §    2212-1.   Alahama.  —  GrifBn   v. 

98   N.    C.    513,   4   S.   E.   475    (1887)  State,    90    Ala.    596,    8    South.    670 

(seeing  daily);  Jones  v.  Huggins,  12  (1890). 

N.  C.  223,   17  Am.  Dec.  567    (1827)  Georgia.  —  Wimhish   v.   State,   89 

(seen  much  of  it)  ;  State  v.  Candler,  Ga.  294,  IS  S.  E.  325   (1892). 

10  N.  C.  393   (1824)    ( paying  notes ) .  Illinois.   —   Union   County  Tp.    13 

Tennessee.  —  Powers  v.  McKenzie,  v.  Misenheimer,  78  111.  22    (1875). 

90  Tenn.  167,  16  S.  W.  559   (1891)  ;  Missouri.  —  State  v.  Tompkins,  71 

Allen  i'.  State,  3  Humphr.  367  (1842)  Mo.  613    (1880). 

(received  and   paid  bank-notes  bear-  "New    York.  —  Goodyear    v.    Vos- 

ing  the  signature).  burgh,  63  Barb.  154   (1872). 

Vtah.  —  Tucker     v.     Kellogg,     8  South   Carolina. — Weaver  v.  Whil- 

Utah  11,  28  Pac.  870  (1892)    (seeing  den,    33    S.    C.    190,    11    S.    E.    686 

canceled  cheques).  (1890). 

United  States.  —  Neall  v.  U.   S.,  2.  Union  County  Tp.  13  v.  Misen- 

118  Fed.  699,  56  C.  C.  A.  31   (1902).  heimer,  78  111.  22    (1875). 

Vol.  111  —  188 
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from  the  requirement  of  procedure  has  been  declared  so  far  as 
regards  an  estimate  from  resemblance  to  a  mental  standard 
created  some  time  ^  after  the  writing  of  the  disputed  document. 
That  the  witness  actually  saw  written  the  document  used  in  creat- 
ing a  standard  for  comparison  *  is  not  a  matter  of  any  consequence. 

Authenticity  of  standard.  —  That  the  documents  from  an  in- 
spection of  which  the  mental  standard  was  created  were  genuine 
specimens  of  A's  handwriting  must  be  established,'  in  some  con- 
vincing manner,  to  the  satisfaction  of  the  trial  judge. 

Claim  to  knowledge.  —  No  requirement  is  made  that  a  witness, 
prior  to  being  allowed  to  testify,  should  have  advanced  a  definite 
claim  to  the  possession  of  a  satisfactory  mental  standard  regarding 
the  handwriting  of  A.^  It  is  sufficient  for  admissibility  should 
the  fact  be  first  made  to  appear  in  some  other  manner.  Evidence 
to  this  effect  will  permit  the  witness  to  state  the  inference  as  to 
genuineness  which  his  mind  has  formed.'' 

§  2213.  (Ordinary    Observer;    Qualifications;    [3]    Special 

Experience) ;   Notes    and  negotiable   Securities In   testing   or 

proving  the  genuine  character  of  ordinary  bank  notes  circulating 
as  currency,^   or  that  of  similar  financial  instruments   such  as 

3.  Eatliflf  V.  Ratllff,  131  N.  C.  425,  33,  11  Am.  Dec.  39  (1822).  See  also 
42  S.  E.  887    (1902)    (four  years).  Page  v.  Homans,  14  Me.  478   (1837). 

4.  Wimbish  v.  State,  89  6a.  294,  Missouri.  —  State  v.  Miuton,  116 
15  S.  B.  325   (1892).  Mo.  605,  22  S.  W.  808   (1893). 

5.  Gibson  v.  Trowbridge  Furniture  South    Carolina.   —   Turnipseed   v. 
Co.,    96    Ala.     357,     11     South.    365  Busby,  1  MeCord  279    (1821). 
(1892);    Jarvis    v.    Vanderford,    116  Texas.   —   Hanley     v.     Gandy,     28 

N.  C.  147,  21  S.  E.  302   (1895).  Tex.  211,  91  Am.  Dec.  315   (1866). 

6.  Eiggs  V.  Powell,  142  111.  453,  32  United  States.  —  Rogers  r.  Ritter, 
N.  E.  482   (1892).  12  Wall.  317,  20  L.  ed.  417    (1870). 

7.  Alabama.  —  Griffin  v.  State,  90  §  2213-1.  Alabama.  —  Johnson  r. 
Ala.  596,  8  South.  670  (1890).  See  State,  35  Ala.  370  (1860)  (bank  tel- 
also   Nelms   v.    State,   91    Ala.   97,   9  ler;  exchange  broker). 

South.    193    (1891);    Moon    v.   Crow-  Georgia.  —  May  v.  Dorsett,  30  Ga. 

der,  72  Ala.  79    (1882).  118    (1860)     (counterfeit  money). 

California.  —   Sill    v.    Reese,    47  Massachusetts.  —  Com.    v.    Carey, 

Cal.  294  (1874).  2  Pick.  47   (1823). 

Illinois.  —  Kelly    v.    Fallon,    108  Michigan.  —  Atwood  v.   Cornwall, 

111.  App.  108   (1903);  Riggs  v.  Pow-  28    Mich.    339    (1873)     (bankers    on 

ell,  142  111.  453,  32  N.  E.  482  (1892).  treasury-notes). 

Indiana.   —   Clark    v.    Wyatt,     15  Minnesota.   —   Payson    v.    Everett, 

Ind.  271,  77  Am.  Dec.  90   (1860).  12    Minn.    219    (1867)     (counterfeit 

Maine.  —  Hammond's  Case,  2  Me.  money). 
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bonds  ^  and  other  negotiable  securities  ^  passing  by  indorsement, 
the  question  of  handwriting  usually  plays  a  more  subordinate 
part  than  in  dealing  with  the  authenticity  of  other  classes  of  official 
or  private  documents.* 

Appearance  of  negotiable  paper.  —  The  skilled  observer,  who 
alone  is  competent  to  draw  the  inference  of  genuineness,  is 
guided  as  a  rule,  by  many  indications  in  reaching  his  conclusion.^ 
His  reasoning  is  usually  a  blending  and  represents  a  numerous 
set  of  inferences  which  the  observer  is  required  to  coordinate.® 
Thus,  the  color  of  the  note,  the  texture  of  the  paper,^  the  general 
style  of  the  printing  or  engraving®  are  among  the  phenomena 
which  the  skilled  witness  is  called  upon  to  consider.  These  unite 
with  such  inferences  as  may  be  drawn  from  the  handwriting,  the 
entire  finish  and  setting  ®  of  the  document  '"to  create  a  completed 
mental  impression  which  is  formulated  by  the  qualified  witness 


'New  York.  —  Dubois  v.  Baker,  30 
N.  Y.  361  (1864)  (erasures;  bank 
officers ) . 

'North  Carolina. — State  v.  Harris, 
27  N.  C.  287  (1844)  ;  State  v.  Cand- 
ler, 10  N.  C.  393   (1824). 

Ohio.  —  May  v.  Ohio,  14  Ohio  461, 
45  Am.  Dec.  548  (1846);  Hess  v. 
State,  5  Ohio  5,  22  Am.  Dec.  767 
(1831). 

'Vermont.  —  State  v.  Ravelin,  1  D. 
Chipm.  295    (1814). 

Coin.  —  Being  in  the  habit  of  hand- 
ling coin,  as  well  as  paper  money, 
bank  officials  are  competent  to  speak 
as  to  its  genuiness.  May  v.  Dorsett, 
30  Ga.  118  (1860). 

Who  are  competent.  —  A  business 
man,  e.  g.,  a  merchant,  whose  experi- 
ence has  made  him  familiar  with  the 
phenomena  of  genuine  bank  bills, 
may  state  his  inference  as  to  whether 
a  given  specimen  is  authentic.  Wat- 
son f.  Cresap,  1  B.  Monr.  196  (1841)  ; 
State  V.  Harris,  5  Ired.  291  (1844); 
State  V.  Candler,  3  Hawks  398 
(1824)  ;  U.  S.  V.  Holtsclaw,  2  Hayw. 
379    (1805). 

Suitable  witnesses  are  to  be  found 
among  those  "  who  habitually  receive 
and  pass  the  notes  of  a  bank  for  a 


long  course  of  time,  so  as  to  become 
thoroughly  acquainted  with  them." 
State  V.  Cheek,  13  Ired.  120. 

It  is  well  settled  that  a  bank  offi- 
cer, acquainted  with  that  class  of 
notes,  may  testify  on  the  same  point. 
Keating  v.  People,  160  III.  480,  43 
N.  E.  724  (1896)  (paying  teller); 
Atwood  V.  Cornwall,  28  Mich.  339 
(1873). 

2.  State  V.  Norton,  76  Mo.  180 
(1882). 

3.  State  V.  Tutt,  2  Bailey  (S.  C.) 
44,  21  Am.  Dee.  508   (1830). 

4.  Johnson  v.  State,  35  Ala.  370 
(1860). 

5.  §§  1803  et  seq. 

6.  Johnson  v.  State,  2  Ind.  654 
( 1851 )  ;  Jones  v.  Finch,  37  Miss. 
468  (1859);  U.  S.  v.  Holtsclaw,  2 
Haywood  379  (1805);  Allen  v.  State, 
3  Humph.  368    (1842). 

7.  State  V.  Harris,  27  N.  C.  287 
(1844). 

8.  State  V.  Johnson,  35  Ala.  370 
(1860);  State  v.  Harris,  27  N.  C. 
287   (1844).      , 

9.  State  V.  Ravelin,  1  D.  Chipm. 
(Vt.)   295   (1814). 

10.  State  V.  Harris,  27  N.  0.  287 
(1844). 
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into  a  conclusion  as  to  genuineness.^-'-  The  element  of  hand-writing 
may,  in  such  a  case,  be  merely  a  part,  possibly  a  small  or  even  a 
negligible  one  in  comparison  -with  the  mass  of  facts  which  con- 
tribute to  the  total  result.^- 

Cheques.  —  The  same  can  scarcely  be  said  of  the  testimony  of 
cashiers,  paying  tellers  and  similar  ofEeers  as  to  the  genuineness 
of  signatures  attached  to  cheques.  Such  -^vitnesses  may  fairly  be 
regarded  as  having  acquired  by  special  experience  a  kno-wledge  of 
the  style  of  hand-writing  involved.  In  other  words,  they  are  wit- 
nesses who  have  gained  a  definite  mental  standard.-'*  In  addition 
to  the  administrative  safeguards,  extrinsic  proof  of  genuineness 
may  be  furnished,  i.  e.,  facts  introduced,  dehors,  outside  of,  the 
paper,  to  establish  actual  authenticity.  Any  doubt  may  be  set  at 
rest  by  an  admission  on  the  part  of  the  issuing  bank.^* 

Genuineness  of  hank  notes,  etc.. —  Regarding  the  question, 
analagous  to  that  as  to  handwriting,  in  respect  to  the  genuineness 
of  bank  notes  in  general,  a  number  of  interesting  suggestions  are 
presented  to  judicial  administration.  Plainly,  it  is  essential  that 
the  witness  should  have  handled  genuine  specimens  of  a  given 
class  of  negotiable  instruments  if  he  is  to  testify  as  to  the  falsity 
of  others.  How  may  he  know  which  among  all  these  bills  are 
genuine  ?  It  has  been  said  that  a  sufficient  certainty  on  which  to 
base  a  judgment  will  be  acquired  by  having  received  certain 
negotiable  instruments  in  due  course  of  business  and  having 
passed    them    on,    without   comment   or    subsequent    objeetion.^^ 

11.  Com.  V.  Carey,  2  Pick,  (ilasa.)  "It  appears  to  me  that  the  -wit- 
47  (1823);  State  v.  Norton,  76  ilo.  ness'  knowledge  of  the  handwriting, 
180  (1882);  May  r.  Ohio,  14  Ohio  acquired  in  the  way  he  describes,  is 
461,  45  Am.  Dec.  548  (1846);  State  as  much  to  be  relied  upon  as  if  de- 
!).  Tutt,  2  Bailey  (S.  C. )  44,  21  Am.  rived  from  a  correspondence,  and  ap- 
Dec.  508    (1830).  proaches     nearly     to     that     obtained 

12.  Alaiama.  —  Johnson  v.  State,  from  having  seen  the  party  write.  It 
35  Ala.  370   (1860).  is  scarcely  possible,  in  the  nature  of 

Massachusetts.  —  Com.    r.    Carey,  things,  that  if  any  of  the  notes  re- 

2  Pick.  47    (1823).  ceived  by  the  witness  throughout  so 

North  Carolina.  —  State  r.   Cand-  long  a    period   had   been   counterfeit, 

ler,  10  N.  C.  393   (1824).  they  should  not  have  been  returned. 

Ohio.  —  May  v.  Ohio,  14  Ohio  461,  Their  not  returning  shows  their  gen- 

45  Am.  Dec.  548    (1846).  uineness."   State  !;.  Candler,  3  Hawks 

South  Carolina.  —   State   ('.  Tutt,  393,  400   (1824)   per  Taylor,  C.  J. 

2  Bailey  44,  21  Am.  Dec.  508   (1830)  14.  Johnson   v.   State,  35  Ala.   378 

(bank  president).  (1859)  ;    Allen    c.    State,    3    Humph. 

13.  Brooks    v.    State,   57    Tex.    Cr.  367    (1842). 

R.  251,  122  S.  W.  386  (1909).  15.    Com.    v.    Carey,    2    Pick.    48 
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This,  however,  certifies  judicial  administration  nothing  as  to 
whether  the  notes  used  for  the  creation  of  a  mental  standard 
were,  in  point  of  fact,  genuine.  Something  more  specific  to  the 
particular  piece  of  paper,  proof  more  cogent  and  afiirmative  on 
this  point,  would  seem  to  be  needed.  The  intimation  has  been 
made  that  this  might  be  found  in  proof  that  the  standardizing 
notes  were  reputed  to  be  the  real  issue  of  the  institution  from 
which  they  purported  to  come.'"  This,  however,  is  but  little  better 
than  evidence  that  the  notes  have  successfully  passed  through 
several  hands.  The  really  critical  test  is  the  action  of  the  bank 
which  is  claimed  to  have  issued  the  standardizing  specimen.  If 
it  can  be  shown  or  reasonably  assumed  that  the  issuing  institution 
has  accepted  a  sufficient  number  of  these  standardizing  notes  as 
genuine,  their  authenticity  may  judicially  be  taken  to  have  been 
conceded.''^ 

§  2214.  Skilled  Observer;  ftualifications  required, — Handwriting 
may  well  be  a  matter  of  special  knowledge.  Natural  endowments 
enriched  by  skill  and  added  powers  of  coordination,  may  well 
produce  a  witness  capable  of  acquiring  and  holding  a  clear  and 
definite  mental  standard  of  handwriting.  This  he  may  do  to  an 
extent  impossible  to  the  ordinary  observer.  Instinctively,  or  by 
dint  of  ■  reasoning,  the  specially  skilled  witness  may  be  able  to 
include  in  his  mental  standard  a  firm  and  accurate  perception  of 
the  psychological  characteristics  of  the  writer  as  manifested  in  the 
conventional  physical  symbols  of  his  handwriting.  From  these, 
the  person  in  question  will  often  find  it  exceedingly  difficult  to 
free  himself.  Undoubtedly,  the  trained  witness  is  capable,  to  an 
exceptional  extent,  of  rendering  assistance  to  the  jury,  and  through 
them  to  the  cause  of  justice,  in  the  matter  of  handwriting.  Where 
the  inference  as  to  resemblance  is  a  technical  one,  some  adequate 
qualification  must  be  shown.' 

(1823);  state  (■.  C?heek,  13  Ired.  120  IG.    State    v.    Carr,    5    N.    H.    373 

(1851);    State  v.  Allen,   1   Hawks  6  (1831);   Furber  v.  Hilliard,  2  N.  H. 

(1820);   U.   S.   V.  Holtsclaw,  2  Hay-  483    (1822). 

wood   379    (1805);    Martin   v.    Com.,  17.    State    v.    Cheek,    13    Ired.    120 

2  Leigh  745    (1830).     See  also  Ken-  (1851);  State  v.  Harris,  5  Ired.  291 

dall's  Ex'r  v.  Collier,  97  Ky.  443,  30  (1844). 

S.  W.  1002    (1895).  §  2214-1.  In  re  Thomas'  Estate,  155 

The  witness  need  not  be  an  oflfieer  Cal.  488,  101  Pac.  798   (1909)  ;  In  re 

of    the    receiving    bank.      Martin    v.  Lord's  Will,   (Me.  1909)   75  Atl.  286; 

Com.,  2  Leigh  745   (1830).  In  re  Burbank's  Will,  185  N.  Y.  559, 
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A  close  connection:  —  As  appears  more  fully  later,  the  adminis- 
trative use  of  skilled  witnesses  for  inferences  as  to  resemblance 
regarding  the  genuineness  of  handwriting  is  closely  connected 
with  "  comparison  of  hands,"  in  the  modem  sense  of  that  phrase. 
The  reason  for  this  is  not  difficult  to  discover.  Where  witnesses 
are  required  to  establish  the  genuineness  of  a  standardizing  docu- 
ment, the  jury  are  as  well  able  to  draw  the  inference  as  to  the 
authenticity  of  a  disputed  writing  as  any  witness  would  be  unless 
the  latter  were  possessed  of  some  special  knowledge  or  training 
which  men  in  general  do  not  have.^  Under  the  earlier  practice,^ 
the  case  was  different.  The  witness,  whether  qualified  by  having 
seen  the  party  write  a  given  document,  by  receiving  letters  which 
he  had  acknowledged,  or  by  something  equivalent,  brought  the 
standardizing  paper  into  court  and  compared  it  with  the  disputed 
specimen  m  presence  of  the  jury.  The  witness  from  resemblance 
thus  had  a  personal  qualification  which  the  jurors  did  not  possess. 
Where,  however,  the  standardizing  document  is  established  by  a 
witness  without  independent  qualifications  to  draw  a  correct  infer- 
ence by  camparison,  the  province  of  the  jury  is  not  to  be  invaded 
by  one  who  can  form  no  better  conclusion  on  the  subject  than  they 
could  make  for  themselves.  So  far  as  ordinary  observation  went, 
all  the  phenomena  could  be  placed  before  the  jury.*  Only  the 
skilled  witness  was  felt  to  be  able  to  contribute  something  to  the 

77    N.    E.    1183    (1906);    Berkley   v.  substantive  change  is  proved  or  can 

Maurer,     41     Pa.     Super.     Ct.     171  be  reasonably  inferred. 

( 1909) .  2.  "  If  the  proved  document  and  the 

For    an    interesting    discussion    of  controverted   are  both   in   court,   and 

the  qualifications  of  witnesses  as  to  the    witness    speaks    to    their    resem- 

handwriting  under  the  Evidence  Or-  blance  or   difference  from   immediate 

dmance  of  Ceylon   (Ordinance  No.  14  observation,   he   seems   to   perform   a 

of    1895),    see    Soysa    v.    Sanmugam,  task  for  the  jury  which  every  one  of 

(Ceylon  1907)   10  New  Law  Eep.  355.  them,    even    though    illiterate,   might 

Remoteness      excluded.  —  Knowl-  as  well  perform  for  himself.     But,  if 
edge    of    the    handwriting    must    be  he   is  a   person  of  some  skill    (how- 
shown    as   it   was   customarily    made  ever  low  in  degree  and  however  gen- 
when  the  alleged  specimen  was  writ-  erally    shared    with    him),    he    does 
ten.     It  is  not  sufficient  that  the  wit-  what    possibly   the   jury   may  be   in- 
nesa   should  be  acquainted   with   the  competent    to    do.''      Doe    r     Sucker- 
writer's  style  as  it  is  at  the  time  of  more,  5  A.  &  E.  749  (1836),  per  Den- 
trial.      Carmical    v.    Carmical,     (Ky.  man,  L.  C.  J. 
1907)    32   Ky.  Law  Rep.   171,  104  S.  3.  §  2214c. 
W.  1037.     This  rule  may  be  regarded  4.  §   1G12. 
as  modiiicd  so  far  as  absence  of  any 
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cause  of  justice  which  the  tribunal  could  not.*  Therefore,  he  alone 
was  received,  the  ordinary  observer  being  rejected.® 

Collateral  issues.  —  It  has  been  suggested  that  the  qualifications 
of  the  "  expert "  may  with  propriety  be  left  to  the  jury.^  Such 
a  course  would  involve,  as  Judge  Remick  justly  points  out,®  the 
certainty  of  raising  collateral  issues  which  was  one  of  the  strongest 
objections  urged  by  the  opponents  of  what  was  at  one  time  under- 
stood to  be  "  comparison  of  hands." 

Function  of  judge.  —  The  qualifications  of  a  skilled  witness  are 
determined,  as  a  preliminary  matter,  by  the  trial  judge.  They 
must  be  alfirmatively  proved  to  his  satisfaction.^  ISTaturally,  he 
will  insist,  bearing  in  mind  the  rights  and  practical  necessities  of 
the  proponent,  upon  the  placing  by  the  latter  before  the  jury  of 
the  evidence  most  helpful  to  them:  for  reaching  a  correct  con- 
clusion. No  decisive  invariable  test  can  well  be  laid  down  in  the 
matter.io 


5.  "  In  the  case  under  considera- 
tion the  witness  had  no  previous 
knowledge.  He  was  called  upon  to 
exercise  his  judgment  upon  a  com- 
parison then  to  be  made.  What 
light  could  he  afford  upon  the  point 
in  controversy?  He  possessed  no  pe- 
culiar skill.  It  must  have  been  more 
satisfactory  to  the  jury  to  see  with 
their  own  eyes  than  to  ask  the  aid 
of  his.  He  could  only  state  how  the 
evidence  impressed  his  mind;  the 
same  evidence  was  before  the  jury; 
and  it  was  their  duty  to  determine 
its  force  and  eflfeot."  Page  v.  Ho- 
mans,  14  Me.  482  (1837),  per  Weston, 
C.  J. 

6.  Iowa.  —  Mixer  v.  Bennett,  70 
la.  331,  30  N.  W.  587    (1886). 

Maine.  —  Woodman  v.  Dana,  52 
Me.  13  (1860);  Page  v.  Homans,  14 
Me.  478   (1S37). 

Maryland.  —  Niller  v.  Johnson,  27 
Md.  13  (1867);  Smith  v.  Walton,  8 
Gill  86   (1849). 

North  CaroUna.  —  Lowe  v.  Dor- 
sett,  125  N.  C.  301,  34  S.  E.  442 
(1899). 

Rhode  Island.  —  Kinney  v.  Flynn, 
2  R.  I.  319,  327  (1852). 


England.  —  E.  v.  Wilbain,  9  Cox 
Or.  448   (1864)    (police  oflHcer). 

7.  Vinton  v.  Peek,  14  Mich.  287 
(1866). 

8.  University  of  Illinois  v.  Spauld- 
ing,  71  N.  H.  163,  51  Atl.  731 
(1902). 

9.  Forgey  v.  Bank,  66  Ind.  125 
(1879). 

10.  Alalama.  —  Birmingham  Nat'l 
Bank  v.  Bradley,  108  Ala.  205,  19  So. 
791  (1896)  (cashier)  ;  Moon's  Adm'r 
V.  Crowder,  72  Ala.  88    (1882). 

California.  —  Goldstein  v.  Blank, 
50  Cal.  464    (1875). 

Colorado.  —  Bradford  v.  People,  22 
Colo.  157,  43  Pac.  1013    (1896). 

Iowa.  —  Christman  v.  Pearson, 
100  la.  634,  69  N.  W.  1055  (1897); 
Eisfield  v.  Dill,  71  la.  445,  32  N.  W. 
420  (1887);  Winch  v.  Norman,  65 
la.  187,  21  N.  W.  511   (1884). 

Kansas.  —  Ort  f.  Fowler,  31  Kan. 
485,  2  Pac.  580   (1884). 

Maine.  —  Sweetzer  v.  Lowell,  33 
Me.  450   (1851). 

Missouri.  —  State  v.  David,  131 
Mo.  380,  33  S.  W.  28  (1895)    (clerk). 

New  Jersey.  —  Wheeler  &  W.  M. 
Co.  V.  Buckhout,  60  N.  J.  L.  102,  36 
Atl.  772   (1897)    (county  clerk). 
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Voir  dire.  —  The  court,  for  the  expediting  of  trials  ^^  and  the 
effective  furtherance  of  justice/^  may  permit  cross-examination 
as  to  the  qualifications  of  the  witness  to  take  place  at  the  stage  of 
voir  dire}^ 

§  2214a.  "  Comparison  of  Hands."  —  The  difficulty  which  techni- 
cal procedure  experienced  in  securing  to  judicial  administration 
the  benefit  of  the  skilled  observer  as  to  handwriting  was  obvious. 
Seldom  would  it  be  found  to  happen  that  an  observer  sufficiently 
skilful  in  the  matter  to  make  his  inference  helpful  to  the  jury 
would  either  have  seen  the  person  in  question  write  or  have  re- 
ceived business  communications  from  him  under  conditions  which 
would  make  them  available  as  standardizing  documents.  It 
would  even  be  highly  improbable  that  the  skilled  witness  should 
have  acquired  from  any  source  an  antecedent  familiarity  with  the 
penmanship  of  a  particular  writer.  How,  then,  could  the  mental 
standard  be  properly  created  in  the  mind  of  the  trained  witness, 
the  so-called  "  expert "  ?  One  expedient  was  at  hand.  The  wit- 
ness could  examine  specimens  of  A's  handwriting  proved  by  others 
or  admitted  by  him  to  be  genuine.     The  man  of  skill  in  hand- 

TSIew  York.  —  Miles  v.  Loomis,  75  ters  indicated  in  the  explanation  to 

N.  Y.  298   (1878).  section    47    of    the    Indian    Evidence 

North    Carolina.   —   Kornegay    v.  Act   (I  of  1872).     Nor  was  the  wit- 

Kornegay,    117   N.    C.   242,   23   S.   E.  ness    cross-examined    on    the    point. 

257   (1896)    (register  of  deeds)  ;  State  In  view   of  these  facts,  it   was   held 

■V.  DeGraflf,  113  N.  C.  688,  693,  18  S.  that  the  law  on   the  matter   is   cor- 

E.   507    (1893);    Yates    v.   Yates,   76  rectly  stated  in  Taylor  on  Evidence 

N.  C.  145,  149   (1877).  to  be  as   follows:     "A  witness  need 

England.  —  R.   v.  Silverlock,  2  Q.  not  state  in  the  first  instance  how  he 

B    766,  768,  711    (1894).  knows    the    handwriting,    since    it   is 

"  The   witness   must  be  conversant  the    duty   of    the    opposite    party    to 

with      handwriting, —  a     banker,      a  explore     on     cross-examination     the 

printer,  the  officer  of  a  court  of  jus-  sources   of    his    knowledge,    if   he   be 

tice,    ...    to  be  entitled  to  any  de-  dissatisfied  with  the  testimony  as  it 

gree   of   authority."     Doe   v.   Sucker-  stands."     It   is   within  the  power  of 

more,  5  A.  &  E.  749  (1836)  per  Den-  the   presiding   judge   and   often   may 

man,  L.  C.  J.  be  desirable   to  permit   the  opposing 

11.  §§  544  et  seq.  advocate    to    intervene    and    cross-ex- 

liJ.  §§  463  et  seq.  amine  so  that  the  court  may  at  that 

13.  Rule  in  India.  —  In  proof  of  stage  be  in  a  position  to  come  to  a 
a  document,  a  witness  stated  that  he  definite  conclusion  on  adequate  ma- 
was  acquainted  with  the  handwriting  terials  as  to  the  proof  of  handwriting, 
in  question.  He  was  asked  on  his  Shankarrao  Gangadhar  r.  Ramji 
examination-in-chief  nothing  which  Harjivan,  28  (Indian  Law  Reports) 
would  elicit  any  of  the  several  mat-  Bombay  58  (1903). 
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writing  might  then  be  asked  to  state  whether  or  not,  upon  a 
juxtaposition  of  the  genuine  with  the  disputed  writing  or  upon  a 
comparison  of  the  latter  with  the  mental  standard  previously 
created  in  the  witness'  mind  by  the  study  of  genuine  specimens 
of  A's  handwriting,  the  controverted  document  was,  in  his  opinion, 
actually  in  A's  handwriting.  This  has  been  known,  in  com- 
paratively recent  times,  as  "  comparison  of  hands."  The  topic 
will  be  examined,  at  some  length,  in  subsequent  sections  of  the 
present  chapter.^  It  seems  appropriate,  however,  at  this  place,  to 
call  attention  to  the  fact  that  the  now  reco'gnized  meaning  of  the 
term  "  comparison  of  hands  "  is  much  more  restricted  than  it  was 
at  a  prior  period  in  the  evolution  of  the  English  law  of  evidence. 
As  is  noticed  elsewhere,^  it  was  in  these  earlier  times  of  much 
broader  meaning.  It  was  truly  said  in  a  celebrated  English  case :  ^ 
"  All  evidence  of  handwriting,  except  where  the  witness  sees  the 
document  written,  is  in  its  nature  comparison.  It  is  the  belief 
which  a  witness  entertains  upon  comparing  the  writing  in  question 
with  an  exemplar  in  his  mind  derived  from  some  previous  knowl- 
edge." *  From  this  point  of  view,  the  modern  "  comparison  of 
hands "  would  more  properly  be  denominated  comparison  by 
juxtaposition. 

§  2214b.  ("  Comparison  of  Hands  ") ;  Sidney's  Trial.  —  In  this 
connection,  as  in  many  others,  to  understand  the  evolution  of 
English  law,  it  is  essential  to  notice  features  of  English  politics. 
Antipathy  to  so-called  "  comparison  of  hands  "  was  greatly  intensi- 
fied among  the  liberal  party  in  England  by  an  incident  in  the  trial 
of  Col.  Algernon  Sidney.  Colonel  Sidney,  an  ardent  parliamenta- 
rian during  the  Civil  War  and  a  firm  defender  of  popular  rights, 
was  judicially  murdered  in  November,  1683,  under  the  manage- 
ment of  James  II,  then  Prince  of  Wales,  and  the  brutal  Jefferies, 
acting  as  chief  justice,  and  sitting  with  a  packed  jury.  The 
accused  was  first  deprived  of  important  legal  rights,  being  denied 
the  benefit  of  counsel  or  even  a  copy  of  the  indictment.  The  eyes 
of  all  England,  as  well  as  those  of  the  greater  part  of  Europe,  in 

§  2214a-l.  §§  2221  et  seq.  4.   See  also   Keyser   v.   Pickrell,   4 

2.  §  2214c.  App.  Cas.    (D.  C.)    198,  208    (1894); 

3.  Doe  V.  Suckermore,  5  A.  &  E.  Macomber  v.  Scott,  10  Kan.  335,  341 
703,  730,  7  L.  J,  Q.  B.  33,  2  N.  &  P.  (1872)  ;  Hicks  v.  Person,  19  Ohio 
16,  W.  W.  &  D.  405,  31  E.  C.  L.  791  426,  441    (1850). 

(1836). 
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whose  courts  the  defendant  was  well  known  as  a  highly  successful 
diplomat,  were  focused  upon  the  trial.  The  charge  was  high 
treason  by  "  conspiring  and  compassing  "  the  king's  death.  The 
direct  evidence  on  the  point  was  fatally  insufficient,  resting  on  the 
testimony  of  but  one  witness,  himself  entirely  unworthy  of  credit. 
The  English  court  party,  with  the  obstinacy  and  fatuous  blindness 
characteristic  of  the  Stuarts,  undertook  to  supply  the  missing 
proof.  Among  the  private  papers,  seized  without  warrant  of  law, 
at  the  home  of  Colonel  Sidney  were  certain  loose  sheets  of  paper 
setting  forth  the  general  views  of  the  author  as  to  the  right  or 
duty  of  subjects  to  rebel  against  their  king  under  given  conditions. 
Xo  evidence  was  furnished  that  these  sheets  had  ever  been  pub- 
lished or  that  there  was  or  had  been  any  intention  to  publish 
them.  That  they  were  written  by  the  defendant,  the  prosecution 
sought  to  show  by  a  witness  who  could  testify  from  "  comparison 
of  hands  "  or,  as  it  was  then  more  commonly  called,  "  similitude 
of  hands,"  that  the  papers  in  question  were  written  by  him.^ 
Upon  such  evidence  as  this.  Colonel  Sidney  was  found  guilty  and, 
shortly  after,  on  December  7th,  1683,  beheaded.  The  high  stand- 
ing of  the  murdered  man,  the  wit,  sagacity  and  general  nobility 
of  bearing  with  which  he  maintained  his  solitary  and  desperate 
defense  could  scarcely  fail  to  win  for  the  accused  the  admiration 
even  of  men  who  were  not  in  political  sympathy  with  his  views. 
On  the  other  hand,  the  relentlessness  of  his  persecutors,  the  im- 
patience of  all  legal  restrictions  with  which  they  pursued  their 
victim,  equally  aroused  the  horror  and  alarm  of  justice-loving 

§  2214b-l.  Mr.  Sheppard  sworn.  would   please  to   consider    this,   that 

"Attorney-General:  Pray,  will  you  similitude   of   hands    can   be   no   evi- 

look    upon    these    writings    [shewing  denee. 

the  libel].  Are  you  acquainted  with  Lord  Chief  Justice  Jefferies:  Re- 
Colonel  Sidney's  hand?  serve  yourself  until  anon,  and  make 

Sheppard:  Yes,  my  lord.  all    the    advantageous    remarks    you 

Attorney-General:      Is      that      his  can. 

handwriting?  Sidney:   Now,   my  lord,   I   am  not 

Sheppard:   Yes,    sir;    I   believe  so.  to  give  an   account  of  these  papers; 

I   believe   all   these   sheets  to  be   his  I  do  not  think  they  are  before  you, 

hand.  for   there   is   nothing  but  the  simili- 

Attorney-General :    How    come   you  tude  of  hands  offered  for  proof.     The 

to  be   acquainted   with  his  hand?  similitude   of   hands   is   nothing;    we 

Sheppard:   I   have   seen   him   write  know    that    bonds    will    be    counter- 

the  indorsement  upon  several  bills  of  felted,  so  that  no  man  shall  know  his 

exchange.  own  hand."    Algernon  Sidney's  Trial, 

Col.  Sidney:  My  lord,  I  desire  you  9  How.  St.  Tr.  851,  864    (1683). 
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England  and  stamped  with  popular  detestation  the  supposed  novel 
species  of  evidence,  "  comparison  of  hands,"  which  had  assisted  in 
bringing  about  so  lamentable  a  result. 

This  poptilar  impression  may  well  have  been  deepened  by  the 
action  of  parliament  upon  the  expulsion  of  the  Stuarts.  The  re- 
versal of  Colonel  Sidney's  attainder  ^  might  almost  be  regarded  as 
having  set  the  seal  of  legislative  disapproval  upon  the  use,  in 
criminal  cases,  of  this  discredited  method  of  proof.* 

§  2214c.  ("  Comparison  of  Hands  ") ;  A  misunderstood  Phrase. 

—  In  thus  feeling  that  "  comparison  of  hands  "  had  been  instru- 
mental in  causing  the  death  of  this  illustrious  soldier,  publicist 
and  patriot,  the  people  of  England  in  1683  had  reference  to  quite 
a  different  method  of  proof  from  what  was  later  designated  by 
the  phrase.  On  examining,  even  casually,  the  extract  from  the 
report  of  Sidney's  trial  given  above  it  will  be  observed  that 
Sheppard,  the  government  witness,  testifies  from  having  seen  the 
defendant  actually  write.  In  later  times,  this  became  a  distinct 
procedural  qualification,^  quite  different  from  that  which  was 
imderstood  as  "  comparison  of  hands."  In  England,  however,  at 
the  end  of  the  seventeenth  century  there  was  but  one  entirely  un- 
objectionable species  of  evidence  for  the  proof  of  a  disputed  hand- 
writing. It  is  chiefly  that  which  has  been  spoken  of  as  primary.^ 
In  1683  it  was  fairly  to  be  said  that  the  witness  must  have  seen 
the  person  in  question  write  the  actual  document  the  genuineness 
of  which  is  in  dispute  or  there  must  be  circumstantial  evidence  to 
the  same  effect.  Any  attempt  to  testify  as  to  authenticity  from 
resemblance  to  a  mental  standard,  however  the  latter  might  lie 
created,  was  spoken  of  as  similitude  of  hands,  "  comparison  of 
hands  "  as  it  was  later  called.  Under  this  generic  title,  therefore, 
were  grouped  various  methods  which  were  later  kept  separate, 

2.  1  W.  &  M.  24,  9  How.  St.  Tr.  was  directed  to  believe  it  by  compar- 
996    (1689).  ing  with  it  other  writings  of  the  said 

3.  The  preamble  of  the  last-men-  Algernon,"  therefore,  the  attainder  is 
tioned  act  is  as  follows :  "  Whereas  reversed.  This  statement  seems  an 
.  .  .  there  being  at  that  time  pro-  erroneous  recital  of  the  facts.  It 
duced  a  paper  found  in  the  closet  of  tends,  however,  to  show  the  sense  in 
said  Algernon,  supposed  to  be  his  which  "  comparison  of  hands "  was 
handwriting,    which    was   not   proved  used  in  that  day. 

by  the  testimony  of  any  one  witness  §  2214c-l.  §  2199. 

to   be   written  by  him,  but  the  jury  2.  §  2177. 
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seeing  the  person  write,^  receiving,  in  the  course  of  business,  writ- 
ing subsequently  adopted  as  genuine,*  special  familiarity  with  the 
handwriting,  however  acquired,^  or  juxtaposition  of  disputed  with 
authentic  writings.  These  various  qualifications  of  the  witness 
later  times  have  regarded  as  distinct.  At  the  time  of  Sidney's 
trial,  "  comparison  of  hands,"  thus  broadly  defined,  had  already 
been  received  in  civil  cases.®  Colonel  Sidney  strongly  contended 
that  it  had  not,  up  to  that  time,  been  employed  in  criminal  pro- 
ceedings.'' 

Comparison  by  jury.  —  It  is  to  be  observed  that  the  objection- 
able practice  which  it  was  intended  to  condemn  under  the  phrase 
"  similitude  "  or  "  comparison  "  of  hands  was  in  no  way  confined, 
as  at  the  present  day,  to  witnesses.  The  introduction  of  specimens, 
not  otherwise  relevant,  to  be  compared  by  the  jury  with  the  dis- 
puted document  was  equally  common  and  popularly  reprobated 
in  the  same  way.  In  support  of  this  proposition  it  will  be,  per- 
haps sufficient  to  call  a  single  competent  witness,  speaking  under 
circumstances  calculated  to  bring  out  the  exact  fact  regarding  the 
existing  practice.  Sergeant  Levinz,  speaking  as  to  it  at  the  trial 
of  the  Seven  Bishops  ®  is  reported  to  have  said :  "  Your  lordship 
knows  that  in  every  petty  cause  where  it  depends  upon  comparison 

3.  §  2199.  ner   639    (1695);    Bath  and  Mounta- 
"  Lord  Chief  Justice  Bolt    (charg-       gue's    Case,    3    Cli.    Oas.    55,    58,    80 

ing   jury):    Mr.    Townesend   says   he  (1693). 

has  seen  my  lord  write  several  times  7.  Sir  John  Hawles,  Solicitor-Gen- 
and  does  helieve  the  writing  to  be  in  eral  under  William  III.,  speaking  of 
his  hand ;  and  to  the  same  purpose  Sidney's  Case,  says :  "  The  evidence 
says  Bland.  was,  proving  the  book  produced  to  be 
Lord  Preston:  I  hope  your  lord-  Col.  Sidney's  writing,  because  the 
ship  will  please  to  observe  to  the  hand  was  like  what  some  of  the  wit- 
jury  that  this  is  only  a  proof  of  sim-  nesses  had  seen  him  write;  an  evi- 
ilitude  of  hands;  nobody  [has  seen]  dence  never  permitted  in  a  criminal 
me  write  them."  Trial  of  Sir  R.  case  before.  The  case  of  the  Lady 
Grahme  (Lord  Preston),  12  How.  Carre  was  well  cited  by  Col.  Sidney, 
St.  Tr.  736    (1691).  against   whom    there   was   an    indict- 

4.  §  2203.  ment     information     of     perjury,     in 

5.  §  2209.  which  it  was   resolved  that  compari- 

6.  Signatures  of  witnesses.  —  As  son  of  hands  was  no  evidence  in 
appears  in  the  decisions  of  the  any  criminal  prosecution."  Algernon 
courts,  especially  frequent  use  is  Sidney's  Trial,  9  How.  St.  Tr.  851, 
made    of    "similitude   of   hands"    in  864    (1683). 

establishing    the    signatures    of    sub-  See,  however,  §  2273. 

scribing    witnesses     to     deeds,     wills  8.  12  How.  St.  Tr.  466   (1688). 

and  the  like.     Blurton  v.  Toon,  Skin- 
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of  hands,  they  used  to  bring  some  of  the  party's  handwriting 
which  may  be  sworn  to  be  the  party's  own  hand,  and  then  it  is  to 
be  compared  in  court  with  what  is  endeavored  to  be  proved;  and 
upon  comparing  them  together  in  court  the  jury  may  look  upon 
it  and  see  if  it  be  right.  In  such  manner  of  proofs  by  comparison 
of  hands  the  usage  is  that  the  witness  is  first  asked,  concerning  the 
writing  he  produces.  Did  you  see  this  writ  by  the  defendant  whose 
hand  they  would  prove  ?  If  he  answers.  Yes,  I  did,  then  should 
the  jury,  upon  comparison  of  what  the  witness  swears  to  with  the 
paper  that  is  to  be  proved,  judge  whether  those  hands  be  so  like 
as  to  induce  them  to  believe  that  the  same  person  writ  both."  ^ 

§  2214d.  ("  Comparison  of  Hands ") ;  An  interesting  Sequel. 

—  Upon  "  comparison  of  hands,"  especially  in  its  restricted  form 
of  that  by  juxtaposition,  the  part  played  by  it  in  bringing  about 
the  death  of  Algernon  Sidney  seemed  likely  to  work  an  absolute 
and  permanent  exclusion.  In  England,  it  was  rejected  after  the 
Revolution  of  1688.*  The  American  colonies,  always  nervous  as 
to  tyranny,  would  have  none  of  it.^  In  their  courts,  the  witness 
must  have  seen  the  precise  document  in  question  written,  i.  e., 
the  evidence  was  required  to  be  direct.*  Yet  reason  won  in  the 
end.  In  connection  with  proof  of  handwriting,  at  least,  it  was 
convincingly  apparent  that  no  necessary  relation  was  to  be  found 
between  the  success  of  Democracy  and  blocking  the  way  to  the 
discovery  of  truth,  however  convenient  particular  English  re- 
formers might  have  found  the  latter  process  in  their  own  affairs. 

9.  See  also  De  la  Motte's  Trial,  21  Mr.    Lincoln:    I    saw    him    write 

How.   St.  Tr.  675,  782    (1781);   Fer-  them  all; 

rera      v.      Shirley,      Fitzgibbon      195  Counsel:   Shew  them  to  the  jury; 

(1731);   Atterbury's   Trial,   16  How.  {Reynolds,   J.):    Gentlemen  of  the 

St.  Tr.  547    (1723);   Carbone  v.  Cot-  jury,    in    that    book    you    will    find 

ton,  Viner's  Abr.    (1714);   Feilding's  some  receipts  wrote  by  Mr.  Kinners- 

Trial,    13   How.    St.    Tr.    1353,    1359,  ley,    which    Mr.    Lincoln    swears    are 

1367    (1700);  Bath  and  Mountague's  his    hand."      Hales'    Trial,    17    How. 

Case,  3   Ch.  Cas.  55,  58,  80   (1693);  St.  Tr.  273    (1729). 

Hayes'   Trial,    10   How.   St.   Tr.   312,  §  2214d-l.  §  2225. 

313   (1684).  2.  In  Louisiana,  for  example,  any 

On  a  prosecution  for  forgery  of  a  secondary  evidence  of  handwriting  by 

promissory  note,  the  following  typi-  resemblance    to    a    mental    standard 

cal    interrogation   and   colloquy   take  was  rejected  as  late  as  1812.     Sauvg 

place.  v.  Dawson,  2  Mart.  202    (1812). 

"Counsel:   Mr.   Lincoln,   those   re-  3.  §  2177. 
ceipts  which  you   produced,   did  Mr. 
Kinnersley   actually   write   them? 
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England  led  off  -with  a  remedial  statute  *  embodying  the  right  of  a 
skilled  witness  to  compare  the  disputed  specimen  of  handwriting 
with  a  mental  standard  created  by  the  examination  of  documents 
admitted  or  shown  to  the  satisfaction  of  the  judge  to  be  genuine. 
The  American  states  followed,  in  quick  succession,  the  salutary 
example  thus  set  in  the  mother  country  and  "  comparison  of 
hands  "  is,  under  modern  conditions,  firmly  instated  as  a  fixed 
feature,  more  frequently  employed  than  any  other,  in  the  proof  of 
handwriting. 

§  2215.  ("  Comparison  of  Hands ") ;  Qualifications   must  be 

aflirmatively  proved Unless  an  administrative  assumption  as  to 

qualification  may  reasonably  be  made  as  a  preliminary  matter, 
the  proponent  of  the  inference  of  a  skilled  observer  must  aiErm- 
atively  establish,  to  the  satisfaction  of  the  presiding  judge,  that 
the  proposed  witness  is  capable  of  giving  an  estimate  reasonably 
helpful  to  the  jury.  The  proponent  must  fairly  show,  as  he  would 
be  required  to  do  in  case  of  other  observers,  that  the  trained  or,  so- 
called,  "  expert "  witness  has  had  reasonable  opportunities  for 
observation  and  possesses  the  mental  powers  necessary  to  coordi- 
nate the  phenomena  in  such  a  way  as  to  advance  the  search  for 
truth.  An  unskilled  witness  will,  therefore,  necessarily  be  re- 
jected in  case  of  "  comparison  of  hands."  ^ 

§  2216.  ("  Comparison  of  Hands  "  ;  Qualifications  must  be 

affirmatively  proved) ;  Study  and  Investigation A  witness  most 

clearly  qualified  is  one  who  has  made  a  special  technical  study  of 
handwriting  *  or  has  given  instruction  in  the  art,^ 

§  2217.  ("  Comparison  of  Hands "  ;  Qualifications  must  be 
affirmatively  proved) ;  Practical  Experience Practical  expe- 

4.  §  2225.  Sew   Yorfc.— Hadcock  v.   O'Rourke, 

§     2215-1.     §     2214.       Strother    v.  6  N.  Y.  Suppl.  549   (1889). 

Lucas,  6  Pet.  766   (1832).  Texas.   —  Heacock    v.    State,    13 

§  2216-1.    Alabama.  —  Johnson  v.  Tex.  App.  97    (1882). 

State,  35  Ala.  370    (1860).  2.  Buchanan   r.   Buckler,  8  Ky.  L. 

Indiana.  —  Forgey    v.    Oamhridge  Rep.      617      (1887);      Heffernan     v. 

City   First   Nat.   Bank,   66   Ind.    123  O'Neill,  1  Nebr.   (Unofif.)   363,  96  N. 

(1879).  W.   244    (1901). 

Nehraska.  —  Heffernan   r.  O'Neill, 
1  Nebr.  363,  96  N.  W.  244  (1901). 
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rience  may  well  supply  the  place  of  technical  training.  The  busi- 
ness man,  for  example,  may,  under  cert3in  circumstances,  he  as 
fully  qualified  to  speak  with  regard  to  the  genuineness  of  the 
handwriting  from  a  mental  standard  as  the  professional  student 
of  penmanship  would  be.  This  will  be  found  to  happen  where 
the  man  of  affairs  has  a  personal  interest  in  being  sure  that  the 
signature  is  a  genuine  one,  where  financial  consequences,  some- 
times of  importance,  might  result  from  a  mistake  in  this  particu- 
lar. Officials  and  employees  of  banks  ^  may,  for  example,  be  thus 
qualified.  Note  ^  or  exchange  *  brokers  *  may  be  regarded  as 
standing  in  a  like  position.  The  same  thing  may  fairly  be  said 
of  treasurers  ^  and  other  officers  of  companies  or  corporations  hav- 
ing charge  of  stock  transfer  books.  So,  of  bookkeepers  and 
cashiers  of  a  large  mercantile  house.®  In  general,  any  person  who 
is  actively  engaged  in  a  business  or  position  that  calls  for  the 
frequent  comparison  of  handwritings,'^  will  be  regarded  as  quali- 
fied to  state  an  inference  on  the  subject,  even  though  he  is  ac- 
quainted with  the  signature  only  as  an  ordinary  business  man  is 
called  upon  to  know  it.®  Practically,  discharging  the  duties  of 
such  a  position  may  well  involve  an  amount  of  study,  training  and 
skill  which  insures,  in  many  instances,  a  qualification  as  helpful 
to  the  jury  as  if  the  experience  had  been  more  technical. 

Microscopes,  magnifying  glasses,  etc.  —  The  ability  to  use  a 
microscope  as  permitted  in  illustration  of  handwriting,^  may  tend 

§  2217-1.  Alabama.  —  Johnson  v.  3.   Johnson   v.    State,   35   Ala.   370 

State,   35   Ala.   370    (1860)     (teller).  (1860). 

Colorado.  —  Bradford    v.    People,  4.    Edmonston    v.    Henry,    45    Mo. 

22    Colo.    157,   43   Pac.    1013    (1896)  App.  346    (1891). 

(bookkeeper).  5.    Withee   v.    Eowe,    45    Me.    571 

Connecticut.  —  Lyon  v.  Lyman,  9  (1858). 

Conn.  55    (1837)     (cashier).  6.     State    v.    Ward,     39    Vt.     225 

Indiana.  —  Forgey    ■;;.    Cambridge  (1867). 

City   First   Nat.    Bank,   66   Ind.    123  7.  Ort   v.   Fowler,   31   Kan.   478,  2 

(1879)     (manager).  Pac.   580,  47  Am.  Rep.  501    (1884); 

Missouri.  —  State    v.    David,    131  Kornegay    v.    Kornegay,    117    N.    C. 

Mo.  380,  33  S.  W.  28   (1895)    (cash-  242,   23   S.  E.   257    (1895);   State  v. 

ier).  Ward,   39   Vt.   225    (1867);  U.   S.   v. 

Texas.  —  Bratt   v.   State,  38  Tex.  Holtsclaw,    26    Fed.     Cas.     15,     384, 

Cr.  121,  41  S.  W.  622  (1897)    (presi-  Brunn.    Col.    Caa.    31,    3    N.    C.    577 

dent).  (1805)     (handling  bank  bills). 

2.  Com.  V.  Williams,  105  Mass.  62  8.  Lodge  v.  Phipher,  11  Serg.  &  R. 

(1870).  333    (1824). 

9.  §  2281. 
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to  constitute  proof  of  practical  qualification.''*'  So,  of  facility  in 
the  use  of  magnifying  glasses.-'-' 

Other  practical  experience. — l^Taturally,  while  practical  expe- 
rience may  safely  be  regarded,  in  certain  instances,  as  equivalent 
in  qualifying  power  to  technical  training,  such  is  by  no  means 
necessarily  the  fact  in  all  cases.  Thus,  one  who  is  engaged  in 
"  working  up  "  the  evidence  in  a  case  does  not  become  qualified 
by  so  doing,  however  disinterestedly  or  scientifically  he  may  pro- 
ceed, to  testify  regarding  the  handwriting  of  one  of  the  persons 
as  to  whom  he  has  carried  on  an  investigation.^^ 

§  2218.  ("  Comparison  of  Hands "  ;  Qualifications  must  be 
affirmatively  proved;  Practical  Experience);  Clerical  Positions. 

—  Clerical  positions  other  than  those  in  banks  or  connected  with 
similar  financial  institutions  which  involve  the  necessity  of  de- 
termining the  genuineness  of  many  signatures  may  qualify  a  wit- 
ness to  estimate  from  a  comparison  of  hands.  A  clerk  of  the 
courts,^  for  example,  may  properly  be  deemed  to  have  acquired  a 
familiarity  with  a  signature,  which  he  has  frequently  seen,  suffi- 
cient to  enable  him  to  testify  from  the  mental  standard  created  by 
"  comparison  of  hands."  In  any  such  connection,  regard  must  be 
had  by  judicial  administration  not  at  all  to  the  official  position  of 
the  witness  but  to  the  length  of  time  during  which  he  has  been 
engaged  in  it  ^  and  the  subsequent  skill  and  experience  in  reading 
handwriting  which  he  is  proved  or  can  fairly  be  assumed  to  have 
acquired  in  so  doing. 

§  2219.  ("  Comparison  of  Hands  "  ;  Qualifications  must  be 

affirmatively  proved);  Subjective The  question,  in  all  cases, 

is  as  to  the  subjective  qualifications  of  the  witness.  Judicial 
administration  will  require  to  be  satisfied  as  to  his  intelligence 
and  regarding  the  adequacy  of  the  opportunities  for  observation 
which  he  has  enjoyed.'     Such  considerations  may  include  the  fact 

10.  State    V.    Ward,    39    Vt.    228  A  clerk  in  chancery  has  bsen  re- 
( 1867 ) .  jected   as   a   witness   in   this   conneo- 

11.  State  V.  De  Graff,  113  N.  C.  tion.  People  r.  Spooner,  1  Den.  (N. 
688,  18  S.  E.  567    (1893).  Y.)   343,  43  Am.  Dec.  642    (1845). 

12.  U.  S.  V.  Mathias,  36  Fed.  892  2.  Winch  v.  Norman,  65  Iowa  186, 
(1888).  21  N.  W.  511    (1884). 

§  2218-1.  State  v.  David,  131  Mo.  §    2219-1.    Hyde    v.    Woolfolk,    1 

380,   33  S.  W.  28    (1895);   Yates  v.      Iowa  159  (1855). 
Yates,  76  N.  C.  142   (1877).  Having  seen  the  person  write  may 
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of  the  particular  business  in  which  the  witness  is  engaged.^  No 
procedural  effect  can,  however,  be  accorded  to  this  particular 
circumstance.  In  every  instance,  the  question  is  as  to  whether  the 
witness  is  qualified,  not  as  to  the  nature  of  the  occupation  in 
which  he  is  employed.^ 

Disqualification  of  writer. — Actual  subjective  qualifications 
have  been  regarded  by  administration  as  being  so  essential  as  to 
exclude  even  the  alleged  writer  of  the  disputed  document  unless 
otherwise  shown  to  be  competent  to  speak  as  to  its  genuineness. 
His  mere  relation  to  the  issue  in  the  case  may  not  authorize  such 
a  person  to  testify  from  comparison  of  hands.* 

Procedural  qualifications.  —  To  the  subjective  competency 
which  administration  demands  may  be  added,  under  proper 
circumstances,  the  rational  value  of  such  qualifications  as  are 
procedural.  Thus,  a  skilled  witness  properly  equipped  by  prac- 
tical experience,  skill  and  training,  may  be  further  entitled  to 
testify  by  having  seen  the  person  in  question  write.^  This  may 
well  affect  the  weight  of  his  testimony.  It  does  not  modify  the 
scope  of  his  examination  as  one  who  establishes  a  mental  standard 
by  comparison  of  hands.  Should  such  additional  qualifications 
exist,  evidence  of  authenticating  by  juxtaposition  is  admissible, 
even  in  Pennsylvania,®  to  corroborate  the  belief  based  upon  actual 
knowledge. 

§  2220.  ("  Comparison  of  Hands "  ;  Qualifications  must  be 
affirmatively    proved;    Subjective);    Claim    and    Disclaimer 

Claim  and  disclaimer  have  been  given  administrative  force  in  this 

not  be  sufficient  qualification  in  this  Marcy  v.   Barnes,    16   Gray    (Mass.) 

connection.     People  v.  Collins,  57  N.  161,  77  Am.  Dec.  405    (1860). 

Y.   App.   Div.   257,   68   N.   Y.   Suppl.  3.  Any  other  course  would  be  pro- 

151,  15  N.  Y.  Cr.  305    (1901).  cedure,  not  administration. 

2.   Hyde  v.   Woolfolk,    1   Iowa   159  4.  Pillard  v.  Dunn,  108  Mich.  301, 

(1855);    Sweetser   i:  Lowell,  33   Me.  66  N.  W.  45   (1896). 

446    (1851).  5.   Hadcock  v.   O'Rourke,   6   N.   Y. 

Nonfinancial     business.  —  Though  Suppl.  549    (1889). 

the   business    of   the   witness   be   not  6.  Ballentine  v.'  White,  77  Pa.  St. 

one  which,  like  that  of  the  cashier  of  20   (1874)  ;  Burkholders  v.  Plank,  69 

a,  bank,  requires  the  examination  of  Pa.     St.     225     (1871);     Haycock    v. 

many  signatures,  the  requisite  quali-  Greup,  57  Pa.  St.  438   (1869);  Penn- 

fications  may  well  be  found  to  exist.  sylvania  Bank  v.  Haldeman,  1  Penn. 

Thus,     a.    photographer    who    has  &  W.   (Pa.)   161   (1845). 

made  use  of  his  art  for  the  detection  See  also  §  2234. 
of  forgeries  is  a  competent  witness. 
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connection.  The  fact  that  a  person  tendered  as  a  witness  from  a 
mental  standard  created  by  comparison  of  hands  claims  to  have 
adequate  knowledge  on  the  subject  may  properly  be  allo^ved  to 
weigh  with  the  court  to  a  prima  facie  extent.-^  Though  an  ordi- 
nary observer,  such  a  witness  has  been  allowed  to  state  an  infer- 
ence as  to  genuineness  from  comparison  of  hands,  even  though 
this  has  been  made  with  documents  not  already  in  the  case.^ 

Disclaimer  may,  in  like  manner,  be  regarded  as  affording  a 
prima  facie  disqualification.  Certain  courts  have  even  gone 
further.  Where  the  proposed  witness  denies  the  possession  of  the 
requisite  skill  and  training,  it  has  been  held  that  his  testimony 
mv^t  be  rejected.^  The  question  in  each  case  is  as  to  the  actual 
qualifications  of  the  witness.  This  is  not  absolutely  determined 
by  what  his  modesty  or  disinclination  to  testify  may  lead  him  to 
say.  While  this  may  be  true  in  an  individual  case,  it  may  well 
be  doubted  whether  it  embodies  a  correct  principle  of  administra- 
tion. 

§  2221.  ("  Comparison  of  Hands  ") ;  Requirements.  —  Appar- 
ently, "  comparison  of  hands  "  or,  as  it  may  be  called  in  its  more 
restricted  modern  meaning,  comparison  by  juxtaposition,^  was  at 
all  times  a  simple  and  valuable  method  of  eliciting  the  opinion  of 
the  skilled  witness.  In  modern  times,  this  method  of  proving 
handwriting  is  received  by  the  practically  unanimous  action  of 
every  English  speaking  jurisdiction.  It  is,  indeed,  unfortunate 
that  the  rule  became  involved,  as  so  many  other  features  of  English 
and  American  procedure  have  been,^  in  the  maelstrom  of  seven- 

§  2220-1.  State  v.  DeGrofF,  113  N.  disputed  paper  with  that  of  another 

C.  688,  18  S.  E.  507   (1893).  instrument    which    is    proved   or    ad- 

2.  McDonald  v.  McDonald,  142  Ind.  mitted   to  be  in   the  writing  of   the 
55,  41  N.  E.  336  (1895).  party  sought  to  be  charged,  in  order 

3.  Heacock  v.  State,  13  Tex.  App.  to  infer,  from  their  identity  or  simi- 
97    (1882).  larity  in  this  respect,  that  they  are 

§  2221-1.  Comparison  by  juztapo-  the  work  of  the  same  hand."     Black 

sition     defined.  —  "Comparison     of  Law  Diet.   See  also  Burdick  r.  Hunt, 

handwriting"    has    been    defined    as  43  Ind.  381,   386    (1873);   Woodman 

"a  comparison  by  the  juxtaposition  v.  Dana,  52  Me.  9,  14  (1860)  ;  Travis 

of    two   writings,    in   order,   by   such  v.  Brown,  43  Pa.   St.  9,   12,  82  Am. 

comparison,     to     ascertain     whether  Dec.   540    (1862);    Com.   v.  Smith,  6 

both  were  written  by  the  same  per-  Serg.   &  R.    (Pa.)    568,   571    (1819); 

son.     A  method  of  proof  resorted  to  Hanley    v.    Gandy,   28    Tex.    211,    91 

where   the  genuineness   of   a  written  Am.  Dec.   315    (1866). 
document  is  disputed;   it  consists  in  2.  §§  304,  458,  1548. 

comparing    the    handwriting   of    the 
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teenth  century  politics.  It  came  to  be  thought,  in  that  falacious 
confusion  of  bad  administration  with  the  "  rights  of  man  "  which 
has  introduced  several  anomalies  into  English  procedure,^  that 
this  so-called  "  comparison  of  hands,"  having  been  made  an  in- 
strument of  tyranny,  was  resolutely  to  be  discountenanced  in  any 
free  democracy.  Unlike  many  of  the  others,  the  administrative 
error  in  this  respect  has  been  corrected,  although  only  by  aid  of 
the  legislature. 

Ante  litem  motam..  —  In  the  reasoning  of  technical  procedure, 
the  time  of  the  lis  mota  assumes  a  critical  importance.  Interest 
in  the  result  of  a  controversy  is  a  broad  ground  of  disqualification. 
Witnesses  are,  it  was  thought,  in  danger  of  being  misled  by  their 
personal  feelings.  Therefore,  in  the  view  of  procedure,  all  per- 
sons so  circumstanced  were  to  be  excluded  from  testifying,  what- 
ever might  be  the  forensic  needs  of  the  proponent.  Under  a 
modem  system  of  rational  administration,  such  a  circumstance 
would  be,  at  most,  ground  for  the  comment  of  counsel  or  for  an 
appropriate  suggestion  from  the  court.  In  rules  of  evidence,  how- 
ever, where  the  inference  of  procedure  is  large,  as  in  the  various 
"  Exceptions  "  to  the  hearsay  rule  *  this  line  of  reasoning  is  dis- 
tinctly visible.  It  may  fairly  be  remarked,  however,  that  the 
statutory  abolition  of  the  disqualification  of  witnesses  on  account 
of  interest  has,  in  reality,  removed  from  the  rules  relating  to  ante 
litem  motam  such  basis  of  legal  principle  as  they  may  once  have 
been  thought  to  possess.  So  far  as  still  operative  in  a  procedural 
way,  these  rules  may  justly  be  regarded  as  in  the  nature  of 
anomalies. 

In  like  manner,  no  inconsiderable  portion  of  the  opposition  to 
the  reception  of  "  comparison  of  hands,"  in  its  restricted  sense  of 
comparison  by  juxtaposition,  has  been  due  to  the  feeling  that  the 
qualification  of  the  witness  was  made  post  litem  motam.  This 
procedural  difficulty  was  felt  to  be  aggravated  if  the  standardizing 
specimens  were  themselves  made  since  the  controversy  began. 
But  even  where  this  additional  element  of  danger  was  not  present, 
the  bias  of  the  witness,  created  by  knowledge  of  what  it  was  deemed 
desirable  by  his  employers  that  he  should  discover  by  means  of  his 
mental  standard,  was  greatly  to  be  apprehended. 

3.  §§  1543  et  seq.  4.  §§  2870  et  seq. 
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§  2221a.  ("Comparison  of  Hands");  Selecting  unfair  Speci- 
mens. —  In  Sidney's  Case  it  was  strenuously  advanced  ^  as  a 
ground  for  rejecting  what  was  understood  as  "  comparison  of 
hands  "  that  the  interests  of  truth  might  be  endangered  by  the 
selection  of  unfair  specimens  of  the  handwriting  in  question  for 
the  use  of  the  witness.  This  argument  was  destined,  as  will  ap- 
pear hereafter  passim,  to  have  a  long  history  as  a  rallying  cry 
for  the  opposition  to  receiving  "  comparison  of  hands."  Among 
the  grounds  assigned  in  an  early  case  ^  by  Dallas,  J.,  for  the 
rejection  of  "comparison  of  hands"  was  this:  "  That  the  speci- 
mens may  be  unfairly  selected,  calculated  to  serve  the  party  pro- 
ducing them,  and  therefore  not  exhibiting  a  fair  example  of  the 
general  character  of  the  handwriting."  ISTo  small  part  of  the 
sturdy  opposition  to  "  comparison  of  hands  "  was  at  all  times 
based  upon  this  possible  unfairness  to  the  person  whose  handwrit- 
ing was  in  question,  a  consideration  of  special  importance  in  crim- 
inal cases.* 

A  still  more  drastic  expedient  seems  to  have  commended  itself 
to  certain  English  courts  *  as  well  as  to  some  in  the  United  States.^ 
"  Comparison  of  hands  "  may  be  limited  to  specimens  of  the  hand- 
writing already  in  the  case  for  some  other  purpose. 

Misleading  jury.  —  The  presiding  judge  will  not  permit,  with- 
out adequate  forensic  necessity,  the  use  of  a  standardizing  speci- 
men of  a  writing  by  the  person  in  question  which  is  calculated  to 
prejudice  a  party  with  the  jury.^ 

It  is  to  be  observed,  however,  that  the  selection  by  each  party  of 
the  evidence  or  witnesses  favorable  to  his  contention,  leaving  his 
antagonist  to  do  the  same,  is  a  necessary  incident  of  the  present 

§  2221a-l.  §  2214b.  It  is  no  answer  to  this  to  say  that  a 

2.  Burr  v.  Harper,  Holt  N.  P.  421  similar  result  might  follow  upon  the 
(1S16).  evidence  of   a   witness   who  had  seen 

3.  "  A  conviction  of  forgery  might  the  prisoner  [write]  but  once.  That 
pass  on  the  opinion  which  a  single  is  an  extreme  case  upon  a  principle 
witness  might  form,  founded  solely  unobjectionable  in  itself;  here  the 
on  the  examination  of  signatures  or  danger  is  in  the  principle  itself." 
a  single  signature  presented  to  him  Doe  v.  Suekermore,  5  A.  &  E.  708 
the  night  before  by  a  prosecutor,  who  (1836)    per  Coleridge,  J. 

need  not  be  called  as  a  witness  on  the  4.  E.   r.  Morgan,   1  Moo.  &,  R.  134 

trial  to  explain  when  and  where  such  (1831)   per  Bolland,  B. 

specimen  had  been  procured  or  from  5.  Miles   f.  Loomis,  75  N.  Y.   296 

how   many   selected,   the   prisoner   on  (1878)   per  Hand,  J. 

the  other   hand   being  wholly   unpre-  6.    Cox    v.    State,    (Ala.    1909)    50 

pared  to  enter  into  this  explanation.  So.  398. 
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type  of  litigation.''  No  special  limitation  to  "  comparison  of 
hands  "  is  observable.  Parties  seeking  relief  at  law  regard  their 
primary  allegiance  as  due,  not  to  the  cause  of  truth,  but  to  their 
own  success.  Such,  unfortunately,  seems  also  to  be  the  view  of  a 
large,  and  by  no  means  disreputable,  portion  of  the  legal  profes- 
sion. 

Uncontroverted  specimens.  —  In  truth,  moreover,  the  objection 
of  unfair  selection  is  readily  met  by  obvious  expedients  clearly 
open  to  judicial  administration.  It  is  not  difficult  for  the  court 
to  insist  that  the  standardizing  specimen  should  be  above  just 
criticism.  It  may  be  required,  for  example,  that  its  genuineness 
should  be  admitted.^  The  judge  may,  moreover,  receive  with  con- 
fidence a  paper  the  authenticity  of  which  the  writer  has  in  some 
way  estopped  himself  from  disputing.®  In  any  case,  such  proof 
of  genuineness  may  be  required  by  the  judge  as  will  make  the 
danger  of  unfair  selection  slight  and  even  chimerical.-'*'  It  may 
be  observed  further  that  the  distinct  tendency  of  the  legislation 
on  this  subject,  placing,  as  it  does,  the  selection  of  standardizing 
specimens  in  the  hands  of  the  presiding  judge,  is  to  invoke  the  aid 
of  these  administrative  expedients  to  prevent  this  precise  danger, 
that  the  exemplars  will  be  so  chosen  as  to  prejudice  one  of  the 
parties. 

§  2222.  ("  Comparison  of  Hands  ") ;  Understanding  the  Phrase. 

—  To  understand  the  phrase  "  comparison  of  hands,"  it  is  essential 

7.  "  It  is  said  by  Starkie  that  an  "  Supposing,  however,  for  the  pres- 
unfair  selection  of  specimens  may  be  ent  purpose  that  [such  an  objection 
made  for  the  purpose  of  comparison.  is  valid],  I  cannot  perceive  how  it 
It  is  not  suggested,  however,  that  can  be  affirmed  that  this  was  a  par- 
any  advantage  would  thereby  be  tial  selection  by  those  who  wished  to 
given    to   one   party    over   the  other.  use    the    papers.      The   selection   was 

.  The  same  objection  lies  against  not  depending  upon  their  power 
the  introduction  of  witnesses  who  are  merely.  The  whole  was  subject  to 
to  testify  to  their  knowledge  of  the  the  answer  of  the  witness.  The  pa- 
handwriting.  In  both  cases  proof  pers  produced  might  all  have  been 
may  be  expected  favorable  to  the  admitted  to  be  of  his  handwriting, 
party  introducing  it;  and  it  will  al-  or  one-half,  or  any  other  portion  of 
ways  be  selected  with  that  view."  them,  or  all,  might  have  been  de- 
Lyon  V.  Lyman,  9  Conn.  61  (1831)  nied."  Doe  v.  Suckermore,  5  A.  & 
per  Dagget,  J.  E.  726   (1836)   per  Williams,  J. 

8.  Calkins  v.  State,  14  Oh.  St.  227  See  also  §  2264. 
(1863)   per  Wilder,  J.;  Doe  v.  Suck-  9.  §  2264a. 
ermore,   5   A.   &  E.   726    (1836)    per  10.  §§  2265  et  seq. 
Denman,  L.  C  J. 
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to  bear  in  mind,  especially  in  reading  the  earlier  English  cases, 
an  important  fact,  already  noticed.^  "  Comparison  of  hands  "  at 
the  present  day  implies  juxtaposition,  placing  side  by  side  au- 
thentic or  standardizing  documents  with  that  in  dispute,  for  use 
by  one  who  has,  up  to  that  time,  acquired  no  mental  standard  on 
the  subject.^  The  phrase  refers,  in  other  words,  to  a  particular 
method  of  creating  the  mental  standard.  From  resemblance  to 
this,  the  skilled  witness  respecting  handwriting  announces  his 
inference  or  estimate  as  to  whether  the  disputed  writing  is  au- 
thentic. 

A  concealed  •progress.  —  The  cutting  down  of  the  phrase  "  com- 
parison of  hands  "  to  its  present  modest  proportions  of  comparison 
by  juxtaposition,^  while  retaining  the  ancient  phrase  furnishes  an 
apt  illustration  of  a  method  of  evolution  in  English  law,  especially 
frequent  where  the  rules  dealt  with  are  procedural,  e.  g.,  those  as 
to  presumptions.  Serious  error  and  misunderstanding  are  likely 
to  arise  if  suiEcient  care  be  not  taken.  Against  this,  the  student 
must  be  constantly  on  his  guard.  The  process,  briefly  stated,  is 
this.  A  phrase  of  recognized  and  established  meaning  is  used  by 
counsel,  judges,  or  text-writers  of  a  particular  epoch  of  legal 
history.  A  little  later,  we  find  perhaps  the  same  phrase,  appar- 
ently used  as  if  nothing  had  happened.  The  actual  meanimg  is, 
however,  essentially  different  in  the  subsequent  use.  A  silent 
change  in  professional  opinion  and  practice  has  taken  place. 
Nothing  appears  to  indicate  it,  no  eases  reported,  no  statute  passed. 
Nevertheless,  a  new  thing  is  meant.  Much  of  the  apparent  con- 
tinuity of  English  law  is  based  upon  this  simple  expedient  of 
putting  new  wine  into  old  bottles,  translating  an  established  phrase 
into  something  else.  The  result,  perhaps  the  intention,  in  many 
cases  is  to  twist  the  doctrine  of  stare  decisis  into  apparent  support 
of  a  proposition  not  consciously  in  the  mind  of  anyone  connected 
with  the  earlier  case.  The  law  has  in  no  way  appeared  to  change, 
while  substantial  progress  has  actually  been  made.  As  intimated 
at  an  earlier  place,*  the  real  objection  is  not  so  much  to  the  process 
itself  as  to  the  elaborate  attempts  made  to  conceal  the  truth  about 
it. 

Comparison  by  juodaposition.  —  In  the  present  connection,  the 

§  2222-1.  §  2214c.  3.  §  2214c. 

2.  Rowt's  Adm'x  v.  Kiles,  Adm'r,  4.  §  267. 

1  Leigh   (Va.)   222    (1829). 
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situation  seems  to  have  been  somewhat  as  follows.  The  old  "  com- 
parison of  hands,"  with  its  procedural  distinction  between  civil 
and  criminal  cases  ®  had  for  some  time  been  giving  way  under  the 
decisions  of  the  courts.  Even  in  criminal  cases,  other  evidence 
than  that  of  witnesses  who  had  seen  the  disputed  document  act- 
ually written  was  daily  received.  Persons  who  had  seen  the 
alleged  author  write,®  those  who  had  received  letters  from  him  in 
the  course  of  business  or  other  correspondence,'^  witnesses  who 
had  in  their  possession  ancient  specimens  of  his  handwriting  *  or 
had  acquired  a  special  familiarity  ®  with  his  style  of  penmanship, 
might  testify  as  to  their  inferences  with  regard  to  the  genuineness 
of  a  particular  specimen.  These  outlying  positions  having  been 
taken  from  those  who  found  it  to  their  interest  to  oppose  "  com- 
parison of  hands,"  the  latter  rallied,  as  it  were,  to  the  defense  of 
the  citadel.  The  now  permissible  species  of  evidence  formerly  re- 
jected as  "  comparison  of  hands,"  possessed  this  common  feature, 
that  the  mental  standard  of  the  witness  had  been  created  prior  to 
the  trial,  preferably  ante  litem  motam.  There  was,  however,  the 
possibility  of  another  class  of  witnesses.  A  man  might  come  to 
the  consideration  of  the  disputed  specimen  without  a  mental  stand- 
ard. He  proposed  to  examine  it  by  juxtaposition  in  connection 
with  genuine  specimens  at  the  trial  for  the  first  time.  Perhaps  he 
had  consulted  these  standardizing  documents  only  for  the  pur- 
poses of  litigation  and  offered  to  testify  from  a  very  recent  mental 
standard  created  under  these  distorting  influences.  This,  then, 
its  opponents  declared  was  the  true  "  comparison  of  hands."  As 
such,  it  was,  and  always  had  been,  illegal.^*     By  this  simple  ex- 

5.  §  2214c.  without  any  previous  ground  to  show 

6.  §  2199.  that   it  was   sent   by   Mr.   Tandy   to 

7.  §  2203.  Mr.  Toler,  it  could  not  be  read.  From 

8.  §  2266.  the  reversal  of  Algernon  Sidney's  at- 

9.  §  2209.  tainder  to  the  present  case,  in  crim- 

10.  On  a  prosecution  against  Mr.  inal  prosecutions  comparison  of 
Tandy  for  sending  a  challenge  to  handwriting  is  not  evidence."  In 
Mr.  Toler,  the  latter  testified  that  ruling  against  this  contention,  the 
the  challenge  was  in  the  handwrit-  court  (Boyd,  J.)  said:  "This  is  not 
ing  of  the  defendant  as  to  whom  the  comparison  of  hands.  Mr.  Toler  aaya 
witness  testified :  "  I  have  seen  him  he  knows  the  handwriting."  R.  v. 
write,  and  received  letters  from  Tandy,  Ire.  (1792)  cited  in  McNally 
him."  on  Ev.  p.  409. 

Counsel  for  the  defendant  objected  "  The   counsel  on   the  part  of  the 

that    "  as    the    evidence    offered    was      prisoner  have  first  objected  that  sim- 
merely    upon    comparison    of    hands,      ilitude  of  handwriting  is  no  evidence. 
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pedient  of  assigning  an  old  name  to  a  new  thing,  the  decisions 
still  reverently  read,  were  made  to  support  the  new  contention. 

Use  of  the  term  in  America<.  —  The  discussions  in  England  at 
the  close  of  the  eighteenth  century  to  which  some  attention  is  else- 
where given  ^'  had  the  effect  in  America,  as  in  the  mother  country, 
of  restricting  the  term  "  comparison  of  hands  "  to  that  by  juxta- 
position. When  men  reprobated  or  defended  the  tender  of  a  cer- 
tain species  of  evidence  as  being  "  comparison  of  hands,"  reference 
was  originally  had  to  the  testimony  of  those  witnesses,  skilled  or 
unskilled,  who  knew  nothing  personally  as  to  the  genuineness  of 
the  standard  of  resemblance.  They  were  speaking  from  similarity 
to  a  mental  concept  of  the  style  of  the  person  who  purported  to  be 
the  author  of  the  disputed  document.  The  standard  applied  had 
itself  been  gained  at  or  for  the  purposes  of,  the  trial  itself.''^ 


§  2223.  ("  Comparison  of  Hands "  ;  Understanding  the 
Phrase);  Evolution  of  the  Rule.  —  It  has  been  somewhat  of  a 
fashion  to  disparage  the  disinterestedness  and  consequent  value  of 
skilled  witnesses  in  cases  of  handwriting.     Before  examining  in 


They  certainly  are  right  in  that  ar- 
gument; but  the  objection  does  not 
apply  to  this  case.  Similitude  of 
handwriting  is  where  a  paper  is  pro- 
duced not  sworn  to  by  anybody  that 
has  ever  seen  him  write  or  has  any 
knowledge  of  his  hand,  but  the  in- 
ference is  made  that  it  is  his  hand- 
writing because  it  is  like  some  other 
which  is  so.  But  that  is  not  the  evi- 
dence which  has  been  offered  to  you 
respecting  any  one  of  the  papers 
which  you  have  heard  read;  they 
have  all  been  proved  by  persons  who 
were  acquainted  with  his  handwrit- 
ing. They  speak  not  from  the  simili- 
tude of  the  writing  only,  but  from 
their  knowledge  of  his  handwriting, 
having  seen  the  prisoner  write  be- 
fore. That,  gentlemen,  is  the  only 
evidence  which  can  be  given  of  hand- 
writing, except  it  happens  that  there 
be  a  person  who  saw  the  prisoner 
actually  write  the  papers."  De  la 
llotte's  Trial,  21  How.  St.  Tr.  810 
(1781),  per  BuUer,  J. 


"  I  do  not  know  any  case  where 
comparison  of  hands  has  been  allowed 
to  be  evidence  at  all.  .  .  .  Where 
a  witness  has  seen  the  party  write, 
.  .  .  that  is  evidence.  But  where  it 
is  merely  opinion  on  similitude  of 
the  writing  collected  from  barely 
comparing  them,  the  jury  may  com- 
pare them  as  well  as  anybody  else." 
Brookbard  v.  Woodley,  Peake  X.  P. 
20    (1770),  per  Yates,  J. 

11.  §  2225.  See  also  Doe  (-.  Sucker- 
more,  5  A.  &  E.  710   (1836). 

12.  "  Comparison  of  handwriting 
is  when  other  witnesses  prove  a  pa- 
per to  be  the  handwriting  of  a  party, 
and  the  witness  is  desired  to  take 
the  two  papers  in  his  hand,  compare 
them,  and  say  whether  they  are  or 
are  not  the  same  writing.  There  the 
witness  collects  all  his  knowledge 
from  comparison  only;  he  knows 
nothing  of  himself,  he  has  not  seen 
the  party  write,  nor  held  any  corre- 
spondence with  him.''  Com.  r.  Smith, 
6  S.  &  E.  571   (1819),  per  Duncan,  J. 
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any  detail  the  use  made  of  comparison  of  hands,  in  a  sense  of 
juxioiposUion,  a  single  observation  may  not  be  inappropiiate.-'  A 
steady  progress  is  distinctly  visible  and  it  is  all  in  one  direction, 
toward  greater  liberality  in  the  use  of  this  species  of  evidence  in 
proof  of  handwriting.  Changes,  both  judicial  and  statutory,  have 
been  made  in  the  earlier  law  on  this  subject.  Some  diversity  of 
provision  in  details,  though  not  large,  is  sufficiently  obvious.  They 
do  not  suffice,  however,  to  obscure  certain  really  significant  facts. 
For  example,  it  is  at  once  apparent  that  courts  which  have  once 
fairly  tested  the  possible  advantages  to  the  cause  of  justice  of 
"  comparison  of  hands  "  do  not  surrender  it.  JSTor  do  many  juris- 
dictions continue  to  exclude  it.  Of  these  few,  none  apparently 
desire  to  extend  the  anomaly  of  their  position.  A  class  of  evi- 
dence or  method  of  making  proof  of  which  such  facts  as  these  are 
seen  to  be  true,  bespeaks  for  itself  favorable  judicial  consideration. 

§  2224.  ("  Comparison  of  Hands  ") ;  Witness  not  an  Expert 

A  further  suggestion  seems  permissible.  This  has  been  referred 
to  at  another  place,^  but  the  point,  though  perhaps  somewhat 
technical,  seems  to  merit  further  attention.  In  all  cases  where 
proof  of  handwriting  is  to  be  made  by  a  skilled  witness  who 
testifies  from  resemblance  to  a  mental  standard,  he  must  be  an 
observer.  The  basis  of  his  reasoning  necessarily  is  the  intuitive 
appreciation  of  sense-perception,  superadding  the  results  of  de- 
duction from  what  the  physical  senses  report  to  the  mind.  Ac- 
cording to  the  nomenclature  used  in  the  present  treatise,  the  rea- 
soning of  the  skilled  observer  will  most  often  be  found  to  be 
simply  an  inference,^  although  usually  a  reasoned^  one.  Less 
often,  it  will  be  a  conclusion.*  Seldom  can  it  be  an  act  of  judg- 
ment^ the  answer  of  the  expert  '^  to  the  hypothetical  question 
assuming  the  truth  of  facts  testified  to  by  others.  The  circum- 
stance that  in  the  decisions  of  the  courts,  as  in  customary  pro- 
fessional parlance,  the  skilled  witness  as  to  handwriting  is  com- 
monly spoken  of  as  an  "  expert,"  malces  it  especially  necessary 
constantly  to  bear  in  mind  this  distinction. 

Order  of  treatment.  —  It  may  be  convenient  to  consider  the  rule 

§  2223-1.  See  Moye  v.  Herndon,  30    3.  §  1843. 
Miss.  110  (1855).  4.  §§  1803,  2291. 

§  2224-1.  §  2196.  5.  §  1804. 

2.  §§  1709,  17330.  6.  §  1804. 
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relating  to  comparison  of  hands,  first,  as  it  appeared  in  England 
and  as  modified  in  the  British  colonies.  Later  it  may  be  ex- 
pedient to  take  up  to  a  certain  extent,  the  history  of  the  rule  in 
the  United  States.  In  both  inquiries,  it  would  seem  appropriate 
to  examine  the  matter  (1)  at  common  law  and  (2)  as  affected  by 
statutory  modifications. 

§  2225.  ("  Comparison  of  Hands  ");  English  Rule Prior  to 

the  statute  of  1854,^  it  was  well  established  in  the  common  law 
courts  of  England  during  the  first  half  of  the  nineteenth  century 
that  comparison  by  juxtaposition  could  not  be  received.  The  jury 
were  permitted  to  compare  with  the  disputed  writing  documents 
already  properly  in  evidence  for  other  purposes  ^  upon  the  some- 
what naive  theory  that  so  much,  at  least,  could  not  well  be  pre- 
vented.*    But  even  authentic  writings,  properly  verified  by  proof 


§   2225-1.    §   2226. 

2.  Cobbett  v.  Kilminster,  4  F.  &  F. 
490  note  (1865);  Doe  v.  Wilson,  10 
Moore  P.  C.  502,  14  Eng.  Reprint  581 
(1855);  R.  V.  Taylor,  6  Cox  Cr.  58 
(1852),  per  Wightman,  J.;  Oventon 
V.  Wilson,  2  C.  &  K.  1  (1845)  ;  R.  v. 
Shepherd,  1  Cox  Cr.  237  (1845),  per 
Erie,  J.;  Hughes  v.  Rogers,  8  IM.  & 
W.  123  (1841);  Griffits  v.  Ivery,  11 
A.  &  E.  322,  9  L.  J.  Q.  B.  49,  3  P.  & 

D.  179,  39  E.  C.  L.  188  (1840); 
Eaton  V.  Jervis,  8  C.  &  P.  273,  34  E. 
C.  L.  729  (1838);  Bromage  v.  Rice, 
7  C.  &  P.  548,  32  E.  C.  L.  752 
(1836);   Doe  v.  Suckermore,   5  A.   & 

E.  750  (1836),  per  Lord  Denman, 
C.  J.;  Doe  V.  Newton,  5  A.  &  E.  514, 
6  L.  J.  K.  B.  1,  1  N.  &  P.  1,  W.  W. 
&  D.  403,  31  E.  C.  L.  712  (1836); 
Solita  !;.  Yarrow,  1  M.  &  Rob.  133 
(1831);  Griffith  v.  Williams,  1 
Cromp.  &  J.  47   (1830). 

"  Where  it  is  merely  opinion  on 
similitude  of  the  writing  collected 
from  barely  comparing  them,  the 
jury  may  compare  them  as  well  as 
anybody  else,  and  any  two  people 
may  thinit  diilerently."  Brookbard 
V.  Woodley,  Peake  N.  P.  21  note 
(1770),  per  Yates,  J. 

A  judge  sitting  as  a  jury  had  the 


same  right  of  comparison.  Doe  v. 
Wilson,  10  Moore  P.  C.  502,  14  Eng. 
Reprint  581  (1855);  Griffith  v.  Wil- 
liams, 1  Cromp.  &  J.  47   (1830). 

The  earlier  practice  had  permitted 
the  jury  to  compare  with  the  dis- 
puted specimen  genuine  ones  duly 
verified  by  the  witne'sses.  §§  2214c, 
2229.  Later,  the  administrative  re- 
striction was  imposed  that  the  stand- 
ardizing document  must  be  one  al- 
ready in  the  case.  Waddington  v. 
Cousins,  1  Moo.  &  Rob.  595  (1836), 
per  Lord  Denman,  C.  J.;  Bromage  v. 
Price,  7  C.  &  P.  548  (1836),  Little- 
dale,  J.;  Doe  V.  Newton,  1  Nev.  & 
P.  1  (1836)  ;  R.  V.  Morgan,  1  Moo. 
&  Rob.  134  (1831),  per  Bolland,  B.; 
Solita  V.  Yarrow,  1  Moo.  &  Rob.  133 
(1831),  per  Lord  Tenterden,  C.  J.; 
Griffith  V.  Williams,  1  C.  &  J.  47 
(1830). 

3.  "  The  real  ground  is  that  com- 
parison in  such  a  case  is  unavoid- 
able. ...  No  human  power  can  pre- 
vent the  jury  from  forming  some 
opinion,  .  .  and  consequently  when 
the  mind  of  the  jury  must  be  so  em- 
ployed, it  is  better  for  the  Court  to 
enter  into  the  consideration.''  Doe 
r.  Newton,  1  Nev.  &  P.  1  (1836),  per 
Denman,  L.  C.  J. 
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or  admission,  could  not  be  introduced  into  evidence  or  used  by  the 
skilled  witness  for  the  purpose  of  enabling  the  latter  to  testify 
from  resemblance  *  or  the  jury  to  make  their  comparison. °  Some 
opposition  to  such  a  view,  which  clearly  prevented  the  cause  of 
justice  from  receiving  the  aid  of  well-recognized  scientific  skill 
in  an  important  branch  of  litigation,  was  not  entirely  lacking.® 
But  the  more  liberal  view  could  scarcely  be  said  to  have  become 
firmly  established.'^  Final  relief  was  obtained  only  by  the  passage 
of  the  statute  of  1854.8 

Ecclesiastical    courts.  —  In   the   ecclesiastical   tribunals,^    and 


4.  R.  V.  Shepherd,  1  Cox  Cr.  237 
(1845),  per  Erie,  J.;  Fitzwalter 
Peerage  Case,  10  CI.  &  F.  193 
( 1843 )  ;  Doe  v.  Suckermore,  5  A.  & 
E.  710  (1836)  (by  a  divided  court)  ; 
Griffith  V.  Williams,  1  C.  &  J.  47 
(1830)  ;  Clermont  v.  Tullidge,  4  C.  & 
P.  1  (1829),  per  Lord  Tentcrden, 
C.  J.;  Wade  v.  Broughton,  13  Ves.  & 
B.  172  (1814)  ;  Eagleton  v.  Coventry, 
8  Ves.  474  (1803),  per  Lord  Eldon, 
L.  C;  R.  V.  Cator,  4  Esp.  117  (1802), 
per  Hotham,  B. 

5.  Hughes  V.  Rogers,  10  L.  J.  Exch. 
238,  8  M.  &  W.  123  (1841);  Griffits 
V.  Ivery,  11  A.  &  E.  322,  9  L.  J.  Q. 
B.  49,  3  P.  &  D.  179,  39  E.  C.  L.  188 
(1840);  Doe  V.  Suckermore,  5  A.  & 
E.  703,  7  L.  J.  Q.  B.  33,  2  N.  &  P.  16, 
W.  W.  &  D.  405,  31  E.  C.  L.  791 
(1836);  Doe  v.  Newton,  5  A.  &  E. 
514,  6  L.  J.  K.  B.  1,  1  N.  &  P.  1,  W. 
W.  &  D.  403,  31  E.  C.  L.  712  (1836)  ; 
Waddington  v.  Cousins,  7  C.  &  P. 
595,  32  E.  C.  L.  776  (1836);  Brom- 
age  V.  Rice,  7  C.  &  P.  548,  32  E.  C. 
L.  752   (1836). 

In  an  action  upon  a  promissory 
note,  the  indorsement  on  which  was 
alleged  by  the  defendant  to  have  been 
forged,  the  plaintiff's  counsel  could 
not  give  in  evidence  a  number  of 
other  notes  bearing  defendant's  un- 
doubted signature,  with  a  view  of 
having  the  jury  compare  the  hand- 
writing of  those  signatures  with  the 
writing  on  the  note  in  question.  It 
was   held   also   that   the   jury   would 


not  be  allowed  to  compare  anything 
with  the  indorsement,  except  docu- 
ments which  were  evidence  in  the 
case  for  some  other  reason.  Bxomage 
V.  Rice,  7  C.  &  P.  548,  32  E.  C.  L. 
752   (1836). 

6.  The  new  doctrine,  that  a  skilled 
witness  could  testify  to  his  inference 
as  to  genuineness  from  resemblance 
to  a  mental  standard  created  at  the 
trial  by  the  inspection  of  genuine 
documents,  was  bitterly  opposed  by 
the  conservatives  as  "  comparison  of 
hands."  Naturally,  its  advocates 
sought  to  relieve  it  from  so  heavy, 
though  somewhat  indefinite,  a  charge. 
This  was  attempted  on  the  ground 
that  the  skill  of  the  witness  added  a 
probative  element  which  minimized, 
if  it  did  not  do  away  with,  the  an- 
ticipated dangers  of  "  comparison  of 
hands."  R.  v.  Cator,  4  Esp.  117 
(1802). 

This  argument  was  not  entirely 
without  influence  upon  the  court. 
R.  V.  Cator,  4  Esp.  117  (1802),  per 
Hotham,  B.;  Revett  v.  Braham,  4  T. 
R.  497  (1792),  per  Lord  Kenyon, 
C.  J. 

7.  Even  Lord  Kenyon,  however, 
was  assumed  to  have  recanted  in 
other  cases  decided  by  him.  Carey  v. 
Pitt,.  Peake,  Add.  Cas.  131  (1797); 
Stanger  v.  Searle,  1  Esp.  14  (1793). 

8.  §  2226. 

9.  Machin  v.  Grindon,  2  Add. 
Ecel.  91  (1756);  Doe  v.  Suckermore, 
5  A.  &  E.  703,  7  L.  J.  Q.  B.  33,  2  N. 
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wherever  the  influence  of  the  civil  law  was  predominant,  the  evi- 
dence in  proof  of  writing  furnished  by  "  comparison  of  hands  " 
was  received. 

Ordinary  observer.  —  A  fortiori,  the  inference  of  the  ordinary 
observer  as  to  genuineness  from  juxtaposition  between  the  dis- 
puted and  authentic  specimens  was  excluded  as  soon  as  the  rules 
of  evidence  began  to  take  definite  form.  Under  the  still  earlier 
practice/"  any  witness  who  had  seen  a  document  written  by  the 
person  whose  handwriting  was  in  dispute  brought  it  into  court, 
placed  it  alongside  the  controverted  specimen  and  announced  his 
conclusion  as  to  the  authenticity  of  the  disputed  document,  the 
jury  being  permitted  also  to  compare  the  two.  Somewhat  later, 
should  the  witness  have  received  in  the  course  of  business  a  speci- 
men of  the  disputed  handwriting  since  acquiesced  in  as  genuine, 
have  the  custody  of  an  ancient  document  written  by  the  person  in 
question  or,  indeed,  have  any  specimens  of  his  handwriting  which 
he  knew  to  be  genuine,  he  simply  brought  them  into  court  to  be 
compared,  in  like  manner,  with  the  disputed  writing. 

Subsequently,  this  was  abandoned  as  the  practice.  A  witness 
who  had  seen  the  person  write  was  no  longer  permitted  to  bring 
the  document  itself  into  the  court  to  compare  it  with  the  disputed 
specimen.-'^ 

The  use  of  ancient  documents  to  enable  their  possessor,  though 
a  person  of  no  special  skill,  to  compare  them  with  the  disputed 
specimen  survived  to  a  later  day.^^ 

Refreshing  memory.  —  Even  before  comparison  by  juxtaposi- 
tion was  permitted  in  England  to  skilled  witnesses,  the  ordinary 
observer,  who  was  qualified  by  having  seen  the  person  write  or  in 
some  other  way  then  recognized  as  valid,  was  permitted  to  consult 
a  standardizing  document  in  the  handwriting,  which  the  witness 
knew  to  be  genuine,  for  the  purpose  of  refreshing  his  memory.^* 

&  P.  16,  W.  W.  &  D.  405,  31  E.  C.  Hanriot     v.     Sherwood,     82     Va.     1 

L.   791    (1836);   Kobson  v.  Eocke,  2  (1884);    Moore   v.   U.   S.,    91    U.   S. 

Add.  Ecol.  53    (1824)  ;  Lock   v.  Den-  270,  23  L.  ed.  346  (1875). 

ner,   1  Add.  Bccl.   353    (1822);    Saph  10.  §   2214c. 

V.  Atkinson,  1  Add.  214   (1822),  per  H.  Garrells    v.    Alexander,   4   Esp. 

Nioholl,  Sir  J.;  Beaumont  v.  Perkins,  37    (1801),  per  Kenyon,  L.  C.  J. 

1  Hiill.  Eocl.  78   (1809),  per  Nicholl,  12.  Doe  v.  Tarver,  Ey.  &  Moo.  143 

Sir   J.      See  also  Fee   v.  Taylor,  83  (1824),  per  Abbott,  C.  J. 

Ky.  259   (1885);  Miles  v.  Loomis,  75  13.  Burr    v.    Harper,    Holt    N.    P. 

N.  Y.  288,  31  Am.  Eep.  470   (1878);  420    (1816). 


3021  CoMPAEisoN  OF  Hands  in  Canada.      §§  2226,  2227 

§  2226.  ("  Comparison  of  Hands "  ;  English  Rule);  Statutory 

Modifications By  the  English  Common  Law  Procedure  Act  of 

1854  ^  it  is  provided  that :  "  Comparison  of  a  disputed  writing 
with  any  writing  proved  to  the  satisfaction  of  the  judge  to  be 
genuine  shall  be  permitted  to  be  made  by  witnesses;  and  such 
writings,  and  the  evidence  of  witnesses  respecting  the  same,  may 
be  submitted  to  the  Court  and  jury  as  evidence  of  the  genuineness, 
or  otherwise,  of  the  writing  in  dispute."  ^  By  a  later  statute,^ 
the  same  provision  was  extended  to  criminal  cases.  This  cele- 
brated act  of  Parliament  has  been  made  the  model  for  statutory 
enactments  in  many  jurisdictions.  Such,  without  substantial 
change,  continues  to  be  the  state  of  the  English  law  upon  the 
subject* 

Relevancy  not  required.  —  It  is  not  demanded,  under  this  stat- 
ute that  the  standardizing  document  should  be  relevant  in  any 
degree  to  the  truth  of  any  proposition  in  issue  in  the  case.  The 
writing  may,  on  the  other  hand,  well  be  irrelevant  for  any  other 
than  the  limited  purpose  for  which  it  is  offered.^  That  is  to  say, 
the  range  of  documents  which  may  be  used  in  connection  with 
"  comparison  of  hands  "  for  the  purpose  of  creating  a  mental 
standard  is  by  no  means  limited  to  those  already  in  the  case. 
Other  papers  in  the  handwriting  of  an  alleged  forger  may  be 
introduced  for  comparison.* 

§  2227.  ("  Comparison  of  Hands  "  ;  English  Rule;  Statutory 
Modifications) ;  Canadian.  —  The  Canadian  decisions  prior  to  the 
English  statute  of  1854  followed  the  judicial  rulings  of  the 
mother  country  ^  in  rejecting  "  comparison  of  hands."  ^  Since 
the  date  of  the  Common  Law  Procedure  Act,  the  former  state- 
ment has  been  judicially  overruled  and  the  practice  is  now  in 

§  2226-1.  Stat.  17  &  18  Vict.  chap.  5.  Birch  v.  Ridgway,   1   Falc.  &  F. 

125,  §  27   (1854).  270     (1858).      See    also    Eoupell    v. 

2.  See  Wilson  v.  Thornbury,  L.  R.       Haws,  3  F.  &  F.  784  (1863). 

17  Eq.  517,  43  L.  J.  Ch.  356   (1874)  ;  6.  Cressvvell  v.  Jackson,  4  F.  &  F. 

Roupell    r,.    Haws,    3    F.    &    F.    784  1,  5    (1864);   Cresswell  v.  Jackson,  2 

(1863)  ;  Cresswpll  v.  Jackson,  2  F.  &  F.  &  F.  24   (1860). 
F.  24   (1860)  ;  Birch  v.  Ridgway,  1  F.  §  2227-1.  Stat.  17  &  18  Vict.,  chap. 

&  F.  270    (1858).  125,  §  27  (1854). 

3.  St.  28  &  29  Vict.,  chap.  18,  §§  2.  Gleeson  v.  Wallace,  4  U.  0.  Q. 
1,  8   (1865).  B.  245   (1847)  ;  Fournel  V.  Duvert,  2 

4.  See    cases    cited    in     preceding  Rev.  de  Leg.  279  (1801). 
notes. 
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accordance  with  the  English  precedents.^    The  action  of  the  judges 
was  later  confirmed  by  statute.* 

§  2227a.  ("  Comparison  of  Hands "  ;  English  Rule;  Statu- 
tory Modifications);  Colonial In  general,  the  other  self- 
governing  colonies  of  Great  Britain  apply,  to  proof  of  handwrit- 
ing, with  local  adaptations  and  modifications,  the  statutory  rule 
adopted  in  England.^ 


3.  Reid  v.  Warner,  17  L.  C.  Rep. 
485  (1867);  Luce  v.  Coyne,  36  U.  C. 
Q.  B.   305    (1875). 

A  judge  sitting  as  a  jury  may  use 
a  signature  on  a  mortgage  to  com- 
pare with  a  disputed  writing. 
Thompson  v.  Thompson,  4  Ontario 
Law  Reports  442,  1  Ontario  Weekly 
Reporter  431    (1902). 

Where,  on  a  charge  of  sending  a 
threatening  letter  to  a  person  with 
intent  to  extort  money,  it  is  proved 
that  the  accused  had  stated  that  he 
had  written  a  letter  to  such  person, 
and  that  he  had  stated  its  purport  in 
language  to  the  like  effect,  it  is  not 
error  for  the  court  to  admit  the  dis- 
puted document  in  evidence  without 
further  proof  of  the  handwriting,  and 
to  submit  it  to  thfe  jury  for  comparison 
with  an  exhibit,  already  in  evidence, 
admittedly  written  by  the  accused. 
A  jury  may  properly  make  a  com- 
parison of  doubtful  or  disputed  hand- 
writing, and  draw  their  own  conclu- 
sion as  to  its  authenticity,  if  the 
confessedly  genuine  handwriting  and 
the  disputed  are  both  in  evidence  for 
some  purpose  in  the  case,  although 
no  witness  was  called  to  prove  the 
handwriting  to  be  the  same.  R.  v. 
Dixon,  (No.  2)  3  Can.  Crim.  Gas. 
220   (1897). 

4.  British  Colun^hia.  —  British 
Columbia  Rev.  St.,  chap.  71,  §  45 
(1897). 

Canada.  —  Dom.  Crim.  Code,  §  698 
(1892). 

?/eto  Brunswick.  —  N.  Br.  Consol. 
St.,  chap.  46,  §  24   (1877). 

Nerofoundland. — Newf.  Consol.  St., 
chap.  57,  §  22  (1892). 


Nova  Sootia.  —  N.  Sc.  Rev.  St., 
chap.  163,  §  33    (1900). 

Ontario.  —  Ont.  Rev.  St.,  chap.  73, 
§  55    (1897). 

Prince  Edwards  Island.  —  St., 
chap.  9,  §  20  (1889). 

See  also  Alexander  v.  Vye,  16  Can. 
Sup.  501  (1889)  ;  Halifax  Bkg.  Co.  v. 
Smith,  29  N.  Brunsw.  462,  473,  475, 
481,  485  (1890);  Vye  v.  Alexander, 
28  N.  Brunsw.  89,  94  (1888);  R.  v. 
Tower,  20  N.  Brunsw.  168,  205,  219 
(1880);  R.  V.  Dixon,  29  N.  Sc.  462 
(1897);  Thompson  v.  Thompson,  4 
Ont.  L.  R.  442    (1902). 

§  2227a-l.  S.  N.  and  J.  N.  were 
informed  against  for  a  conspiracy  to 
procure  a  false  affidavit  of  debt.  In 
proof  of  the  signature  of  the  prisoner 
S.  N.  to  the  affidavit,  witnesses  were 
examined  on  a  comparison  of  hand- 
writing. D.,  a  .constable,  produced 
a  writing  which  he  had  seen  S.  N. 
sign,  and,  on  comparison,  deemed  the 
signature  to  be  by  the  same  person. 
C,  a  solicitor,  looked  at  an  order  to 
pay  money  brought  to  him  by  the 
prisoner  J.  N.  and  purporting  to  be 
signed  by  the  prisoner  S.  N.,  on  which 
order  C.  liad  acted  and  paid  the 
money  and  he  also  looked  at  the  in- 
structions to  prepare  the  affidavit  of 
debt  which  were  signed  by  S.  N.  On 
comparison  of  the  signature  to  the 
affidavit  with  either  of  these,  he 
deemed  the  signature  to  the  affidavit 
to  be  by  the  same  person.  The  docu- 
ment referred  to  by  D.  and  tlie  affi- 
davit both  went  to  the  jury.  Counsel 
for  the  prisoners  cross-examined  D. 
and  C.  on  their  evidence  as  to  the 
signature  of  the   affidavit  by   S.  N., 
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Action  of  appellate  court.  —  While  the  action  of  the  lower 
court  in  reaching  a  conclusion  as  to  genuineness  from  comparing 
the  disputed  document  with  a  specimen  of  handwriting  proved  to 
be  authentic  will  not,  in  general,  be  disturbed  on  appeal,  yet  r.n 
appellate  court  may,  when  it  is  very  apparent  that  an  error  has 
been  made,  reverse  the  action  of  the  trial  court  and  remand  the 
cause.^ 

§  2228.  ("Comparison  of  Hands");  American  Rule.  —  The 

reasons  on  which  comparison  of  handwritings  has  been  rejected 
in  the  United  States  are  various.  Great  weight  in  this  connection, 
as  in  others  arising  at  about  this  time  is  to  be  given,  as  is  elsewhere 
observed,^  to  political  considerations.  Though  entirely  illogical, 
such  impulses  against  a  particular  proof  of  handwriting  were  none 
the  less  powerful.  Tyranny  had  accomplished  the  death  of  the 
noble  Sidney  by  means  of  "  comparison  of  hands."  It  was  unfit, 
therefore,  so  the  argument  ran,  for  the  use  of  a  free  people. 

The  administrative  expedient,  then  felt  to  be  a  novel  one,  had 
its  other  peculiar  difficulties.  The  danger,  for  example,  that  writ- 
ings might  be  selected  unfairly  as  standardizing  documents  was 
felt  to  be  a  serious  one.^  To  judges,  moreover,  of  that  day  by 
whom  the  errors  arising  from  the  use  of  reason  were  to  be  safe- 
guarded at  as  many  points  as  possible,  much  mischief  seemed 
certain  to  result  from  bewildering  the  jury  by  collateral  issues.* 

and  argued  that  their  evidence  would  but  because,  also,  the  point  had  not 
not  have  been  admissible  before  the  been  thus  argued  at  the  trial,  he  be- 
Evidenee  Act,  and  was,  therefore,  not  ing  nO't  prepared  to  say  that  mere 
now  admissible  under  that  Act  for  cross-examination  on  it  would  be 
comparison  of  writings.  On  ques-  sufficient  to  make  it  "  in  dispute." 
tions  of  law  reserved,  it  was  held  by  R.  v.  Nathan,  1  Victoria  (Wyatt  & 
the  whole  court,  that  the  affidavit  Webb)  317  (1862). 
was  a  document  in  dispute  under  the  2.  Phoodee  Bibee  v.  Gobind  Ohun- 
Evidence  Act,  sec.  18,  that  the  evi-  der  Roy,  22  Sutherland's  Weekly 
dence  of  D.  &  C.  was  admissible  for  Reporter  272,  37  (India  Law  Rep.) 
comparison  of  handwriting  and  that  Calcutta  Series  467  (1874). 
the  sending  to  the  jury  of  the  docu-  §  2228-1.  §  22146. 
ment  produced  by  D.,  though  irregu-  2.  McDonald  v.  McDonald,  142  Ind. 
lar,  was  no  ground  for  a  new  trial  55,  70,  41  N.  E.  336  (1895)  ;  Dietz  v. 
on  questions  of  law  thus  reserved.  Grand  Rapids  Fourth  Nat.  Bank,  69 
The  affidavit  was  held  a  document  in  Mich.  287,  37  N.  W.  (1888)  ;  Jack- 
dispute  by  Stawell,  C.  J.,  and  Wil-  son  v.  Phillips,  9  Cow.  (N.  Y.)  94 
liams,  J.,  on  the  ground,  simply,  that  (1828);  Tunstall  v.  Cobb,  109  N.  C. 
counsel  for  the  prisoners  cross-exam-  316,  14  S.  E.  28  (1891). 
ined  on  it.  It  was  so  held  by  Moles-  3.  Keyser  v.  Piekrell,  4  App.  Gas. 
■worth,  J.,  not  on  that  ground  alone,  (D.  C.)    198,  205    (1894). 
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A  distinction  is  to  he  drairn  in  a  consideration  of  comparigon 
of  hands  between  cases  where  such  juxtaposition  is  to  be  made 
(a)  by  a  court  or  jury  or  (b)  by  skilled  witnesses  introduced  for 
the  purpose.  Only  as  to  the  latter  is  there  any  substantial  lack 
of  uniformity  in  the  rulings  of  the  American  states.  Courts  are 
practically  in  agreement  as  to  the  right  of  a  jury  or  judge  when 
sitting  as  a  jury  to  compare  the  handwriting  in  question  with 
that  of  documents  already  in  the  ease. 

§  2229.  ("Comparison  of  Hands"  ;  American  Rule);  Court 

and  Jury.  —  Even  without  the  aid  of  an  enabling  statute,  Ameri- 
can courts  have  conceded  exceptional  privileges  to  both  court  and 
jury  in  the  use  of  "  comparison  of  hands."  Genuine  documents 
already  in  the  case  for  some  other  purpose  might  freely  be  com- 
pared by  judge  or  jury  with  the  disputed  writing,  for  the  purpose 
of  determining  the  identity  of  the  writer.^  The  practice  on  this 
point,  therefore,  is  substantially  the  same  in  the  United  States  as 
in  England.     The  rule,  as  was  to  be  expected,  continues  to  apply 


§  2229-1.  Arkansas.  —  Miller  v. 
Jones,  32  Ark.  337  (1877). 

Colorado.  —  Bradford  v.  People, 
22  Colo.  157,  43  Pac.  1013  (1896); 
Wilber  ;;.  Eicholtz,  5  Colo.  240 
(1880). 

District  of  Columlia.  —  Keyser  v. 
Pickrell,  4  App.  Cas.  198   (1894). 

Georgia.  —  Doe  v.  Roe,  16  Ga.  521 
(1854). 

Illinois.  —  Rogers  (.  Tyley,  144 
111.  652,  32  N.  E.  393  (1892)  ;  Frank 
r.  Taubman,  31  111.  App.  592  (1889)  ; 
Brobston  v.  Cahill,  64  111.  356 
(1872). 

Indiana.  —  Swales  r.  Gruljbs,  126 
Ind.  106,  25  N.  E.  877  (1890)  ;  Shorb 
i:  Kinzie,  100  Ind.  429  (1884); 
Chance  r.  Indianapolis,  etc.,  Gravel 
Road  Co.,  32  Ind.  472   (1870). 

loica.  —  Saunders  r.  Howard,  51 
Iowa  517,  1  N.  W.  708   (1879). 

Kansas. — Joseph  v.  Eldorado  First 
Nat.  Bank,  17  Kan.  256   (1870). 

Kentucky.  —  Fee  r.  Taylor,  83  Ky. 
259  (1885)  ;  McAllister  v.  McAllister, 
7  B.  Mon.  269   (1847). 


Maryland.  —  Tome  v.  Parkersburg 
Branch  R.  Co.,  39  Md.  36,  17  Am. 
Rep.  540  (1873)  ;  Williams  v.  Drexel, 
14  Md.  566   (1859). 

Massachusetts.  —  Com.  v.  Andrews, 
143  Mass.  23,  8  N.  E.  643  (1886). 

Michigan.  —  People  f.  Parker,  67 
Mich.  222,  224,  34  >s.  W.  720  (1887)  ; 
First  Nat'l  Bank  v.  Robert,  41  Mich. 
711,  3  X.  W.  199  (1879);  Foster's 
Will,  34  Mich.  26  (1876);  Van 
Sickle  V.  People,  29  Mich.  64  (1874)  ; 
Vinton  v.  Peck,  14  Mich.  287  (1866). 

Missouri.  —  Springer  r.  Hall,  83 
Mo.  693,  53  Am.  Rep.  598  (1884); 
State  V.  Tompkins,  71  Mo.  613 
(1880);  State  v.  Scott,  45  Mo.  302 
(1870). 

Additional  proof  of  genuineness 
may  be  required. 

Minnesota.  —  Morrison  c.  Porter, 
35  Minn.  425,  29  N.  \\ .  54   (1886). 

Mississippi.  —  Garvin  r.  State,  52 
Miss.  209  (1876);  Wilson  ('.  Beau- 
champ,  50  Miss.  32    (1874). 

Missouri.  —  Geer  r.  M.  L.  &  M. 
Co..    134    Mo.    85,    34    S.    W.    1099 
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where  the  judge  sits  as  a  jury  ^  or  in  ease  a  magistrate,  e.  g.,  a 
referee,  is  called  upon  to  decide  as  to  the  genuineness  of  hand- 
writing. No  change  in  practice  is  made  in  case  of  the  chancellor  ^ 
or  other  judge  sitting  in  equity.  Comparison  may  be  made  with 
any  genuine  specimen  of  the  handwriting  already  introduced  into 
evidence,  or  even  on  file  among  the  papers  in  the  ease.*  Where 
part  of  a  document  already  in  evidence  is  confessedly  genuine 
while  the  authenticity  of  another  portion  is  disputed,  the  court 


(1896);  state  v.  Thompson,  132  Mo. 
301,  34  S.  W.  31  (1896);  State  v. 
Minton,  116  Mo.  605,  6U,  22  S.  W. 
808  (1893)  ;  State  v.  Clinton,  67  Mo. 
385  (1878). 

Montana.  —  Davis  v.  Fredericks,  3 
Mont.  262    (1878). 

New  Hampshire.  —  Bowman  v. 
Sanborn,  25  N.  H.  87  (1852). 

New  York.  —  People  v.  Molineux, 
168  X.  Y.  264,  61  N.  E.  286,  62  L.  R. 
A.  193  (1901);  Shaw  v.  Bryant,  90 
Hun  274,  35  N.  Y.  Suppl.  909  (1895)  ; 
Pontius  V.  People,  21  Hun  328 
(1880);  Miles  V.  Loomis,  75  N.  Y. 
292  (1878);  Glover  v.  New  York,  7 
Hun  232  (1876);  Hardy  v.  Norton, 
66  Barb.  527  (1873);  Goodyear  v. 
Vosburgh,  63  Barb.  154  (1872)  ;  Ran- 
dolph V.  Loughlin,  48  N.  Y.  459 
(1872);  Dubois  v.  Baker,  30  N.  Y. 
361  (1864)  ;  Ellis  v.  People,  21  How. 
Pr.  356  (1861);  Van  Wyck  v.  Mc 
Intosh,  14  N.  y.  439  (1856). 

North  Carolina.  —  State  v.  De 
Graff,  113  N.  C.  688,  18  S.  E.  507 
(1893).  See,  however,  Outlaw  v. 
Hurdle,  46  N.  C.  150   (1853). 

North  Dakota. — Dakota  v.  O'Hare, 
1  N.  D.  30,  44  N.  W.  1003   (1890). 

South  Carolina.  —  Gable  v.  Raueh, 
50  S.  C.  95,  27  S.  E.  555   (1897). 

Texas.  —  Cook  v.  Granbury  First 
Nat.  Bank,  (Civ.  App.  1896)  33  S. 
W.  998;  Williams  r.  State,  27  Tex. 
App.  466,  11  S.  W.  481  (1889)  ;  Ken- 
nedy V.  Upshaw,  64  Tex.  411   (1885). 

Wisconsin,  —  Hazleton  v.  Union 
Bank,  32  Wis.  34  (1873). 

United  States.  —  Stokes  v.  XJ.  S., 
157  U.  S.  187,  15  S.  Ct.  617,  39  L. 
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ed.  667  (1895);  Hickory  v.  U.  S., 
151  U.  S.  303,  14  S.  Ct.  334,  38  L. 
ed.  170  (1894);  Williams  v.  Conger, 
125  U.  S.  397,  8  S.  Ct.  933,  31  L.  ed. 
778  (1888)  ;  Moore  v.  U.  S.,  91  U.  S. 
270,  23  L.  ed.  346  (1875);  U.  S.  v. 
Chamberlain,  25  Fed.  Cas.  No.  14,778, 
12  Blatchf.  390  (1874);  Medway  v. 
V.  S.,  6  Ct.  CI.  421  (1870)  ;  Brooke 
V.  Peyton,  4  Fed.  Cas.  No.  1,933,  1 
Cranch  C.  C.  96  (1802);  Dunlop  v. 
Silver,  8  Fed.  Cas.  No.  4,169,  1 
Cranch  C.  C.  27,  1  Cranch  367,  2  L. 
ed.  139   (1801). 

2.  Georgia.  —  Doe  v.  Hackney,  18 
Ga.  521   (1854). 

Illinois.  —  Northfield  Farmers'  Tp. 
Mut.  F.  Ins.  Co.  V.  Sweet,  46  111.  App. 
598  (1892)  (appellate  court)  ;  Brob- 
ston  V.  Cahill,  64  111.  356   (1872). 

Texas.  —  Millington  v.  Millington, 
(Civ.  App.  1894)   25  S.  W.  320. 

United  States.  —  Briggs  v.  U.  S., 
29  Ct.  CI.  178  (1894);  Moore  v.  U. 
S.,  91  U.  S.  270,  23  L.  ed.  346  (1875) 
(judge  of  court  of  claims)  ;  Medway 
V.  U.  S.,  6  Ct.  CI.  421    (1870). 

3.  Greenbaum  v.  Bornhofen,  167 
111.  640,  645,  47  N.  E.  857   (1897). 

4.  Colorado.  —  Bradford  v.  People, 
22  Colo.  157,  43  Pac.  1013   (1896). 

Delaware.  —  McCaiferty  v.  Herit- 
age, 5  Houst.  220  (1877). 

Indiana.  —  Tucker  v.  Hyatt,  144 
Ind.  635,  41  N.  E.  1047,  43  N.  E.  872 
(1895)    (signature  was  verified). 

Kansas.  —  Abbott  v.  Coleman,  22 
Kan.  250,  31  Am.  Rep.  186  (1879) 
(signature  to  depositions). 

Kentucky.  —  Northern  Bank  V. 
Buford,  1  Duv.  335   (1864). 
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and  jury  may  properly  institute  a  comparison  between  the  two 
divisions  of  the  writing  for  the  purpose  of  guiding  their  judg- 
ment.^ That  the  above  practice  should  be  operative,  it  was  not 
essential  under  the  common-law  rule,  that  the  issue  in  the  case 
should  be  as  to  the  genuineness  of  the  document® 

Certain  American  courts  declined  to  permit  "  comparison  of 


Louisiana.  —  Sauve  v.  Dawson,  2 
Mart    202    (1812)    (appeal-bond). 

Michigan.  —  Vinton  v.  Peck,  14 
Mich.  287  (1866)  (appeal-bond  on 
file  in  the  case). 

Missouri.  —  State  v.  David,  131 
Mo.  380,  33  S.  W.  28  (1895);  Elsen- 
rath  c.  Kallmeyer,  61  ilo.  A  pp.  430 
(1895). 

North  Carolina.  —  State  r.  Noe, 
119  N.  C.  849,  25  S.  E.  812  (1896) 
(appearance  bond)  ;  State  v.  De 
Graff,  113  N.  C.  688,  18  S.  E.  507 
(1893);  Yates  V.  Yates,  76  N.  C. 
142    (1877). 

Texas.  —  Williams  v.  State,  27 
Tex.  App.  466,  11  S.  W.  481  (1889)  ; 
Smith  v.  Chiles,  1  Tex.  App.  Civ.  Cas. 
§  124  (1881)  (signature  to  deposi- 
tion) . 

West  Virginia.  —  Tower  r.  Whip, 
53  W.  Va.  158,  44  S.  E.  179,  63  L.  R. 
A.  937    (1903). 

United  States.  —  Dunlop  v.  Silver, 
8  Fed.  Cas.  No.  4,169,  1  Cranch  C.  C. 
27,  1  Cranch  367,  2  L.  ed.  139  (1801). 

A  document  legitimately  on  file  in 
the  court  appealed  from  is  a  paper 
in  the  cause.  Elsenrath  i\  Kall- 
meyer, 61  Mo.  App.  430   (1895). 

An  objection  to  any  variation  from 
this  practice  comes  too  late  if  first 
taken  in  an  appellate  court.  State  v. 
David,  131  Mo.  380,  33  S.  W.  28 
(1895). 

Post  litem  motam.  —  Certain 
courts,  having  in  mind  the  proce- 
dural effect  of  a  Us  mota,  have  re- 
fused to  permit  the  signature  of  a 
party  to  the  pleadings  in  the  case  to 
be  used  by  the  court  or  jury  in  de- 
termining the  genuineness  of  a  dis- 
puted document.     Travers  v.  Snyder, 


38  111.  App.  379  (1890);  Snow  v, 
Wiggin,  19  111.  App.  542  (1886); 
Doud  V.  Reid,  53  Mo.  App.  55a 
(1893)  (answer);  Springer  r.  Hall, 
83  Mo.  693,  53  Am.  Rep.  598  (1884). 
The  thought  is,  that  in  this  indirect 
way  the  party  may  be  allowed  to 
manufscture  evidence  to  suit  him- 
self. See  also  Forbes  v.  Wiggins,  112 
X.  C.  122,  16  S.  E.  905    (1893). 

A  similar  line  of  thought  has  led 
to  the  rejection  of  an  aflSdavit  as  a 
standardizing  document.  Kernin  v^ 
Hill,  37  111.  209   (1865). 

See,  however,  to  the  contrary 
effect,  Wilber  r.  Eicholtz,  5  Colo.  24a 
(1880);  McCafferty  r.  Heritage,  5 
Houst.  (Del.)  220  (1877);  Elsenrath 
r.  Kallmeyer,  61  ilo.  App.  430 
(1895)  ;  State  v.  De  Graff,  113  X.  C. 
688,  18  S.  E.  507   (1893). 

To  other  courts,  this  consideration 
has  seemed  to  be  a  matter  merely 
for  comment  or  caution,  the  evidence 
itself  being  received.  Xorthern  Bank, 
r.  Buford,  1  Duv.  (Ky.)  335  (1864); 
Tower  i:  Whip,  53  W.  Va.  158,  44 
S.  E.  179,  63  L.  R.  A.  937   (1903). 

Should  a  signature  have  been  veri- 
fied under  oath,  admissibility  is  con- 
ceded with  special  readiness.  Mc- 
Cafferty i:  Heritage,  5  Houst.  (Del.) 
220  (1877)  (affidavit  of  defense); 
Tucker  r.  Hyatt,  144  Ind.  635,  41  N. 
E.  1047,  43  N.  E.  872   (1896). 

5.  Hawkins  r.  Grimes,  13  B.  Men. 
(Ky.)  257  (1852);  Williams  v. 
Drexel,  14  Md.  566  (1859);  State  v. 
Scott,  45  Mo.  302   (1870). 

6.  People  r.  Molineux,  168  N.  Y. 
264,  61  N.  E.  286,  62  L.  R.  A.  193 
(1901). 
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hands  "  of  any  kind  by  the  jury,''  though  in  what  way  this  was  to 
be  prevented  in  case  of  papers  already  in  the  case  is  nowhere 
clearly  indicated.  Under  the  earlier  practice,  a  somewhat  dif- 
ferent thing  was  meant  by  the  at-all-times-familiar  "  comparison 
by  the  court  and  jury."  As  abundantly  appears  at  another  place,* 
when  "  comparison  of  hands  "  still  retained  its  broader  meaning 
the  jury  inspected  documents  proved  to  them  to  be  genuine,  com- 
paring them  with  the  disputed  specimen.  This  applied  not  only 
to  documents  already  in  the  case  for  other  purposes.  The  jury 
might  do  as  the  witness  did  in  the  use  of  his  authenticated  speci- 
mens. One  qualified  by  the  possession  of  a  suitable  mental  stand- 
ard acquired  in  any  way  then  deemed  legal,  brought  the  standardiz- 
ing document  into  court  or  placed  it  alongside  the  disputed  one 
and  stated  his  inference  as  to  genuineness.  The  jury  might,  and 
frequently  did,  take  the  document  proved  to  be  authentic  and  com- 
pare it  as  the  witness  had  done  with  the  disputed.  Not  even  the 
frequent  illiteracy  of  juries  was  deemed  a  sufficient  administra- 
tive reason  for  always  overruling  so  long  established  a  practice,* 
although  undoubtedly  the  exclusion  had  been  made.^"  The  prac- 
tice died  hard,^^  extending  as  it  did,  even  to  the  United  States.-'^ 

7.  Putnam  v.  Wadley,  40  111.  346,  do  so  in  this  case."  AUesbrook  V. 
349  (1866);  Kernin  v.  Hill,  37  111.  Roach,  1  Esp.  352  (1795),  per  Lord 
209    (1865);   Jumpertz   v.  People,  21       Kenyon,  C.  J. 

111.  407  (1859)  ;  Pate  1-.  People,  8  111.  10.  Macferson    v.    Thoytes,    Peake 

664    (1846);    Woodard   v.    Spiller,    1  20   ( 1791),  per  Lord  Kenyon,  C.  J. 
Dana  180    (1833).  11.  "My    brother    Parke    has    In- 

8.  §  2214c.  formed  me  that  at  Nisi  Prius  he  has 

9.  Eoe  r.  Eawlings,  7  East  279,  felt  himself  bound  to  permit  them 
282,  note  (1806);  Mr.  Justice  John-  [the  jurymen]  to  see  the  documents 
son's  Trial,  29  How.  St.  Tr.  487  on  which  the  witness  judged."  Doe 
(1805).  See  also  Waddington  v.  v.  Suckermore,  5  A.  &  E.  751  (1836), 
Cousins,  7  C.  &  P.  595   (1836)  ;  All-  per  Lord  Denman,  C.  J. 

port  i.  Meek,  4  C.  &  P.  267   (1830);  12.  Lyon    v.    Lyman,    9    Conn.    60 

De   Costa   v.   Pym,   Peake   N.  P.   144  (1831). 

(1797),  per  Lord  Kenyon,  C.  J.  "Whatever  doubts  there  may  now 
"  Some  judges  have  doubted  the  be  in  England  as  to  this  species  of 
policy  of  that  rule  of  evidence  re-  evidence  -^  for  in  former  times  it 
specting  the  allowing  of  the  jury  to  was  holden  admissible,  and  has  never 
judge  by  comparison  of  hands,  be-  yet  to  our  knowledge  been  absolutely 
cause  often  at  a  distance  from  the  settled  otherwise  —  we  have  no  doubt 
metropolis  the  jury  are  composed  of  that  it  has  become  by  long  and  in- 
illiterate  men,  incapable  of  drawing  variable  usage  in  this  State  compe- 
proper  conclusions  from  such  evi-  tent  evidence  here."  Homer  v.  Wal- 
dence.  For  my  part,  I  have  always  lis,  II  Mass.  312  (1814),  per  Parker, 
been  inclined  to  admit  it,  and  shall  C.  J, 
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In  other  parts  of  the  United  States  any  comparison  by  the  jury 
with  specimens  not  already  in  the  case  was  rejected  by  judicial 
administration  as  unsafe.^* 

The  later  struggle,  which  statutes  were  generally  needed  to 
settle,  was  not  so  much  concerning  this  process  as  with  respect  to 
the  method  of  authenticating  the  standardizing  document  for  one 
who  would  testify  by  "  comparison  of  hands."  If  a  witness  had 
a  specimen  properly  proved  to  be  genuine  by  any  of  the  several 
ways  that  the  law  permitted,  by  all  means  let  him  produce  it  and 
compare  it  with  the  disputed  writing.  The  jury  may  do  the  same. 
But  it  is  dangerous,  and  absolutely  unlawful,  said  the  opponents 
of  this  new  comparison  by  juxtaposition,  to  allow  an  inference  to 
be  drawn  by  such  a  process  from  a  resemblance  to  a  mental  stand- 
ard which  itself  is  established  in  the  same  way.  It  was  insisted 
that,  by  this  means,  liability  to  error  was  more  than  doubled.  It 
is,  in  effect,  declare  the  objectors,  to  raise  an  inference  upon  an 
inference.'* 

Inability  to  read.  —  A  further  argument  against  permitting 
"  comparison  of  hands,"  now  happily  of  little  importance,  was  the 
inabilitj'  of  the  early  English  juries  to  read  handwriting.  I^ot 
unnaturally,  it  was  contended  by  those  who  objected  to  further 
change  in  the  law  that  for  a  proponent  to  produce  to  the  jury 
specimens  of  the  handwriting  proved  to  be  genuine  for  their  com- 
parison with  the  disputed  writing,  was  to  cast  pearls  before 
swine.*''  The  argument,  however,  can  scarcely  be  regarded  as 
convincing. ■'^  Before  the  middle  of  the  last  century  the  considera- 
tion of  the  illiteracy  of  the  jury  had  dropped  out  of  sight  in 

"  Comparison  of  hands,  or  proof  by  Peake    N.    P.    21,    note    (1770).    per 

witnesses  acquainted  with  the  hand-  Yates,  J. 

writing,  is  proper  proof  to  be  left  to  "  Comparison   of   hands   is   no  evi- 

a   jury,   especially   where,   as   in   the  dence.      If  it  were  so,  the  situation 

present  case,  the  writing  is  found  in  of  a  jury  who  could  neither  read  nor 

the  possession  of  the  party.''      Penn-  write  would  be  a  strange  one;  for  it 

sylvania  v.  McKee,  Add.   35    (1792),  is  impossible  for  such  a  jury  to  com- 

per  Addison,  P.  J.  pare    the    handwriting."      MacFerson 

13.  West  r.  State,  22  N.  J.  L.  241  r.  Thoytes,  Peake  N.  P.  20  (1791), 
(1849).  per  Lord  Kenyon,  C.  J. 

14.  §  1029n.  16.  Doe   r.  Suckermore,  5  A.  &  K. 

15.  Burr  r.  Harper,  Holt  N.  P.  421  723  (1836),  per  Williams,  J.;  AUes- 
(1821),  per  Dallas,  C.  J.;  Eagleton  brook  v.  Roach,  1  Esp.  352  (1795), 
r.  Kingston,  8  Ves.  475   (1803),  per  per  Kenyon,  L.  C.  J. 

Eldon,  L.  C;  Brookbard  v.  Woodley, 
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England.''''     It  is  not  mentioned  in  the  United  States,'*  except 
in  an  early  case.'* 


§  2230.  ("  Comparison  of  Hands "  ;  American  Rule;  Court 
and  Jury);  Documents  introduced  into  Evidence  as  Standard  for 
Comparison  rejected.  —  Writings  whicli  have  no  relevancy  to  any 
issue  in  the  case  cannot,  it  is  said,  be  introduced  into  evidence  for 
the  purpose  of  allowing  the  court  and  jury  to  institute  comparisons 
with  a  disputed  specimen  of  handwriting.'  When  such  introduc- 
tion takes  place,  it  is  by  virtue  of  some  other  rule. 


17.  Doe  V.  Newton,  1  Nev.  &  P.  1 
(1836). 

18.  Connecticut.  —  Lyon  v.  Lyman, 
9  Conn.  62   (1831),  per  Daggett,  J. 

Massachusetts.  —  Moody  v.  Eowell, 
17  Pick.  490   (1836),  per  Sbaw,  C.  J. 

New  York.  —  Jackson  v.  Phillips, 
9  Cow.  112   (1828),  per  Savage,  C.  J. 

0/i.io.  —  Calkins  v.  State,  14  Oh. 
St.  227   (1863),  per  Wilder,  J. 

Pennsylvania. — McCorkie  v.  Binns, 

5  Binney  348    (1812),  per  Tilghman, 
C.  J. 

United  States.  —  Medway  v.  U.  S., 

6  Ct.  of  CI.  428   (1870),  per  Nott,  J. 

19.  Rowt  V.  Kile,  1  Leigh  216 
(1829). 

§  2230-1.  Alabama.  —  GriflSn  v. 
State,  90  Ala.  590,  8  So.  670  (1891)  ; 
Moon  c.  Crowder,  72  Ala.  79  (1882)  ; 
Bestor  v.  Roberts,  58  Ala.  331 
(1877);  State  v.  Givens,  5  Ala.  747 
(1843)  ;  Little  v.  Beazley,  2  Ala.  703, 
36  Am.  Dec.  431   (1841). 

Arkansas.  —  Miller  v.  Jones,  32 
Ark.  337    (1877). 

District  of  Columhia.  —  Keyser  v. 
Piekrell,  4  App.  Cas.  198'  (1894). 

Illinois.  —  Snow  ('.  Wiggin,  19  111. 
App.  542  (1886);  Putnam  v.  Wad- 
ley,  40  111.  346  (1366);  Jumpertz  V. 
People,  21  111.  375    (1859). 

Indiana.  —  White  Sewing  Mach. 
Co.  r.  Gordon,  124  Ind.  495,  24  N.  E. 
1053,  19  Am.  St.  Rep.  109  (1890) 
Shorb  V.  Kinzie,  100  Ind.  429  (1884)  ; 
Huston  V.  Schindler,  46  Ind.  38 
(1874);   Chance  v.  Indianapolis,  etc., 


Gravel  Road  Co.,  32  Ind.  472  (1870)  ; 
Shank  v.  Butsch,  28  Ind.   19    (1867). 

Kentucky.  —  Hawkins  v.  Grimes, 
13  B.  Mon.  257  (1852);  McAllister 
V.  McAllister,  7  B.  Mon.  269   (1847). 

LovAsiana.  —  State  v.  Fritz,  23 
La.  Ann,  55    (1871). 

Maryland.  —  Tome  v.  Parkersburg 
Branch  R.  Co.,  39  Md.  36,  17  Am. 
Rep.  540   (1873). 

Michigan.  —  In  re  Foster,  34  Mich. 
21  (1876)  ;  Vinton  v.  Peck,  14  Mich. 
287   (1866). 

Missouri.  —  De  Arman  v.  Taggart, 
65  Mo.  App.  82  (1896)  ;  McCombs  v. 
Foster,  62  Mo.  App.  303  (1895); 
Doud  V.  Reid,  53  Mo.  App.  553 
(1893)  ;  Cameron  First  Nat.  Bank  v. 
Stanley,  46  Mo.  App.  440  (1891); 
Edmonston  v.  Henry,  45  Mo.  App. 
346  (1891);  Dow  v.  Spenny,  29  Mo. 
386    (1860). 

New  Mexico.  —  Staab  v.  Jaramillo, 
3  N.  M.  33,  1  Pac.  170   (1883). 

New  York.  —  Hynes  v.  McDermott, 
7  Abb.  N.  Cas.  98  (1879);  Glover  v. 
New  York,  7  Hun  232  (1876)  ;  Ran- 
dolph V.  Loughlin,  48  N.  Y.  456 
(1872)  ;  Goodyear  v.  Vosburgh,  63 
Barb.  154  (1872);  Morey  v.  Safe- 
Deposit  Cto.,  34  N.  Y.  Super.  Ct.  154 
(1871)  (referee);  Commonwealth 
Bank  v.  Mudgett,  44  N.  Y.  514 
(1871);  Van  Wyck  v.  Mcintosh,  14 
N.  Y.  439  (1856);  Jackson  v.  Phil- 
lips, 9  Cow.  94  (1828);  Haskins  v. 
Stuyvesant,  Anth.  N.  P.  132   (1809). 

North     Carolina.   —   Tunstall     v. 
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§  2231.  ("  Comparison  of  Hands "  ;  American  Rule;  Court 

and  Jury);  Documents  introduced  into  Evidence  as  Standard  for 
Comparison  accepted.  —  Certain  courts,  disregarding  minor  dis- 
tinctions, have  laid  down  the  broad  rule  that  documents  otherwise 
irrelevant  may  be  introduced  into  evidence  for  the  use  of  the  court 
or  jury  in  forming  a  standard  of  comparison  should  the  genuine- 
ness of  the  standardizing  specimens  be  proved  or  conceded.' 
Priority  of  Louisiana. — Perhaps  by  reason  of  its  connection 


Cobb,  109  N.  C.  316,  14  S.  E.  28 
(1891);  Fuller  v.  Fox,  101  N.  U. 
119,  7  S.  E.  589,  9  Am.  St.  Rep.  27 
(1888)  ;  Otey  v.  Hoyt,  48  N.  C.  407 
(1856).  See  also  RatliflF  r.  Ratliff, 
131  N.  C.  425,  42  S.  E.  887  (1902). 

North  Dakota.  —  Territory  i\ 
O'Hare,  1  N.  D.  30,  44  N.  W.  1003 
(1890). 

Tennessee.  —  Franklin  v.  Frank- 
lin, 90  Tenn.  44,  16  S.  W.  557 
( 1891 )  ;  Wright  i\  Hersey,  3  Baxt. 
42  (1873)  ;  Clark  !;.  Rhodes,  2  Heisk. 
206   (1870). 

Texas.  —  Sheppard  v.  Love,  (Civ. 
App.  1902)  71  S.  W.  67;  Cook  i'. 
Granbury  First  Nat.  Bank,  (Civ. 
App.  1896)  33  S.  W.  998;  Collins  i: 
Ball,  82  Tex.  59,  17  S.  W.  614,  27 
Am.  St..  Rep.  877  ( 1891 )  ;  Matlock  v. 
Glover,  63  Tex.  231  (1885);  Hanley 
V.  Gandy,  28  Tex.  211,  91  Am.  Ltec. 
315    (1866). 

Vermont.  —  Wilmington  Sav.  Bank 
V.  Waste,  57  Atl.  241    (1904). 

Virginia.  —  Eowt's  Adra'x  c.  Kile's 
Adm'x,  1  Leigh  216   (1829). 

West  Virginia.  —  State  v.  Koontz, 
31  W.  Va.  127,  5  S.  E.  328  (1888); 
State  V.  Henderson,  29  W.  Va.  147,  1 
S.  E.  225   (1886). 

Wisconsin.  —  Hazleton  v.  Union 
Bank,  32  Wis.  34    (1873). 

United  States.  — •  Hickory  r.  U.  S., 
151  U.  S.  303,  14  S.  Ct.  334,  38  L.  ed. 
170  (1894);  Williams  r.  Conger,  125 
U.  S.  397,  8  S.  Ct.  933,  31  L.  ed.  778 
(1888);  U.  S.  V.  Jones,  10  Fed.  469, 
20  Blatchf.  235  (1882)  ;  Moore  r.  U. 
S.,  91  U.  S.  270,  23  L.  ed.  346 
(1875);  Macubbin  r.  Lovell,  16  Fed. 


Cas.  Xo.  8,928,  1  Craneh  C.  C.  184 
(1804). 

§  2231-1.  Connecticut.  —  Lyon  r. 
Lyman,  9  Conn.  55   (1831). 

Delaware.  —  ilcCafferty  c.  Herit- 
age,  5  Houst.  220    (1877)  ). 

Kansas.  —  State  r.  Stegman,  62 
Kan.  476,  63  Pac.  746  (1901)  ;  Joseph 
r.  Eldorado  Nat.  Bank,  17  Kan.  256 
(1876);  ilacomber  c.  Scott,  10  Kan. 
335    (1872). 

Maine.  —  State  r.  Thompson,  80 
Me.  194,  13  Atl.  892,  6  Am.  St.  Rep. 
172  (1888);  Chandler  r.  Le  Barron, 
45  Me.  534   (1858). 

Massachusetts.  —  Costelo  v. 
Crowell,  139  Mass.  588,  2  X.  E.  698 
(1885);  Richardson  v.  Newcomb,  21 
Pick.  315  (1838);  Moody  r.  Rowell, 
17  Pick.  490,  28  Am.  Dec.  317 
(1835);  Homer  r.  Wallis,  11  Mass. 
309,  6  Am.  Dec.  169    (1814). 

Mississippi.  —  Coleman  r.  Adair, 
75  Miss.  660,  23  So.  369  (1898); 
Garvin  i.  State,  52  Miss.  207  (1870)  ; 
Wilson  V.  Beauchamp,  50  Miss.  24 
(1874). 

\ew  Hampshire.  —  Carter  r.  Jack- 
son, 58  X.  H.  156  (1877);  State  r, 
Hastings,  53  X.  H.  452  (1873); 
Myers  r.  Tosoan,  3  X.  H.  47   (1824). 

Ohio.  —  Calkins  v.  State,  14  Ohio 
St.  222    (1863). 

Texas.  —  Cannon  v.  Sweet,  (Civ. 
App.  1894)    28  S.  W.  718. 

Vermont.  —  Rowell  v.  Fuller,  59 
Vt.  688,  10  Atl.  853  (1887)  ;  State  v. 
Ward,  39  Vt.  22,5  (1867);  Adams  v. 
Field,  21  Vt.  256    (1849). 

Washington.  —  iloore  c  Palmer, 
14  Wash.  134,  44  Pac.  142   (1896). 


3031  Avoiding  collateral  Issues.  §  2232 

■with  the  civil  law  which,  as  is  elsewhere  seen,^  permitted  skilled 
witnesses  to  testify  from  the  resemblance  of  handwriting,  the  state 
of  Louisiana  is  apparently  the  first  of  the  American  states  to  re- 
ceive the  evidence  of  the  so-called  "  expert "  testifying  by  means 
of  "  comparison  of  hands."  ^ 

§  2232.  ("Comparison  of  Hands"  ;  American  Rule;  Court 
and  Jury;  Documents  introduced  into  Evidence  as  Standard 
for  Comparison  accepted) ;  Avoiding  collateral  Issues.  —  In  this 
connection,  as  in  others,  much  influence  is  exerted  upon  practical 
administration  by  the  feeling  that  the  jury  should  not  have  their 
attention  diverted  by  raising  collateral  issues.  Where  the  judge 
considers  that  no  such  issue  is  likely  to  arise,  objection  to  receiving 
the  standardizing  document  may  at  once  disappear.  The  elimina- 
tion of  the  danger  from  collateral  issues  occurs  where  the  opposing 
party  cannot  controvert  the  genuineness  of  the  standardizing  speci- 
men because  he  has  admitted  or  is  estopped  to  deny  it.'- 

Admissions.  —  As  a  rule,  a  standardizing  specimen  of  the  hand- 
writing in  question  is  admissible  against  a  party  for  use  by  the 
court  and  jury  where  the  party  himself  has  admitted  that  it  is 
genuine.^  In  other  words,  the  court  and  jury  may  consider,  as 
standards  for  comparison,  documents,  not  otherwise  relevant  to 
the  case,  if  the  authenticity  of  the  latter  is  not  proved,  but  ad- 
mitted.* Under  such  circumstances,  the  danger  of  raising  col- 
lateral issues  has  been  thought  to  be  effectively  eliminated. 

2.  §  2225.  State  v.  Minton,  116  Mo.  605,  22  S. 

3.  Sauve  v.  Dawson,  2  Mert.  202  W.  808  (1893);  Doud  v.  Reid,  53 
(1812).  Mo.  App.  553  (1893)  ;  Rose  v.  Spring- 

§  2232-1.  §  2237.  field  First  Nat.  Bank,  91  Mo.  399,  3 

2.  §  2237.  S.  W.  876,  60  Am.  Rep.  258    (1886). 

3.  District  of  Coliimbia.  —  Keyser  North  Carolina.  —  Ratliff  v.  Rat- 
V.  Pickrell,  4  App.  Cas.  198    (1894).  liff,  131  N.  C.  425,  42  S.  E.  887,  63 

Indiana.  —  Swales  v.  Grubbs,  126  L.  R.  A.   963    ( 1902 )  ;   State  v.  Noe, 

Ind.  106,  25  N.  E.  877  (1890)  ;  White  119  N.  C.  849,  25  S.  E.  812   (1896). 

Sewing  Maoh.  Co.  v.  Gordon,  124  Ind.  Texas.  —   Cannon   v.   Sweet,    (Civ. 

495,  24  N.  E.  1053,  19  Am.  St.  Rep.  App.   1895)    29  S.  W.  947;   Jester   v. 

109     (1890);    Burdick    v.    Hunt,    43  Steiner,   86   Tex.   415,  25   S.   W.   411 

Ind.  381    (1873).  (1894)  ;  Eborn  v.  Zimpelman,  47  Tex. 

Michigan.  —  Dietz  v.  Grand  Rapids  503,  26  Am.  Rep.  315   (1877). 

Fourth  Nat.  Bank,  69  Mich.  287,  37  Vermont.  —  Gifford  v.  Ford,  5  Vt. 

N.  W.  220   (1888).  532   (1833). 

Missouri.  —  De  Arman  v.  Taggart,  West  Virginia.  —  State  v.  Hender- 

65  Mo.  App.  82   (1896);  McCombs  r.  son,    29    W.    Va.    147,    1    S.    E.    225 

Foster,    62    Mo.    App.    303     (1895);  (1886). 
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Waiver  and  estoppel.  —  The  same  result  follows  where  the 
party  against  whom  the  standardizing  document  is  offered  is  es- 
topped, in  some  satisfactory  way,  from  denying  its  authenticity,* 
or  has  waived  the  benefit  of  any  objection  to  receiving  it,  e.  g.,  has 
consented  to  the  comparison  ®  or,  at  least,  took  no  exception  when 
the  evidence  was  offered.® 


§  2233.  C"  Comparison  of  Hands  "  ;  American  Rule) ;  Special 
Rules  in  particular  States ;  New  Hampshire.  —  A  rule  similar  to 
that  adopted  in  Pennsylvania  ^  and  in  South  Carolina  ^  formerly 
prevailed  in  New  Hampshire.^  With  documents  already  in  the 
case  and  admittedly  genuine,  comparison  might  freely  be  made.* 
Under  other  circumstances,  as  original  evidence  of  genuineness, 
"  comparison  of  hands  "  was  rejected.  For  purposes  of  corrobora- 
tion or  to  settle  a  dispute,  it  might,  however,  be  received.  In 
other  words,  under  such  a  rule  it  cannot  be  left  to  a  jury  to  de- 
termine the  authenticity  of  a  signature  to  a  paper,  by  comparing 


4.  Keyser  v.  Pickrell,  4  App.  Cas. 
(D.  C.)  198  (1894);  State  v.  Min- 
ion, 116  Mo.  605,  22  S.  W.  808 
(1893);  Eose  v.  Springfield  First 
Nat.  Bank,  91  Mo.  399,  3  S.  W.  876, 
60  Am.  Rep.  258  (1886);  State  v. 
Noe,  119  N.  C.  849,  25  S.  E.  812 
(1896). 

See  also  §  2237. 

For  example,  an  executor  against 
■whom  an  action  is  brought  and  who 
claims  that  the  testator's  signature 
to  the  alleged  indebtedness  was 
forged,  is  estopped  from  denying  the 
validity  of  the  will  under  which  he 
is  acting.  It  is,  therefore,  open  to 
the  plaintiff  to  introduce  into  evi- 
dence the  original  will,  taken  from 
the  files,  to  enable  the  court  and  jury 
to  compare  the  genuine  with  the  dis- 
puted signature.  Croom  v.  Sugg,  110 
N.  C.  269,  14  S.  E.  748  (1892). 

5.  Alabama.  —  Moon  v.  Crowder, 
72  Ala.  79   (1882). 

Michigan.  —  People  v.  Gale,  50 
Mich.  237,  15  N.  W.  99  (1883). 

JVeic  York.  —  Bronner  v.  Loomis, 
14  Hun  341   (1878). 


Tennessee.  —  Kannon  v.  Galloway, 
2  Baxt.  230   (1872). 

United  States.  —  Briggs  v.  U.  S., 
29  Ct.  CI.  178  (1894)  (comparison 
by  court). 

See  aUo  §  2237. 

Experiment  in  court.  —  Where  the 
genuineness  of  a  signature  is  in  dis- 
pute, the  party  affirming  authenticity 
may  at  any  time  put  the  matter  to  a 
test  by  asking  the  adverse  party  who 
denies  his  signature  to  write  a  sam- 
ple of  it  in  open  court.  If  the  lat- 
ter consents,  the  court  and  jury  may 
consider  the  specimen  so  obtained  in 
judging  of  the  genuine  nature  of  the 
disputed  writing.  Bronner  r.  Loomis, 
14  Hun   (N.  Y.)   341   (1878). 

6.  Moon  V.  Crowder,  72  Ala.  79 
(1882);  People  r.  Gale,  50  Mich. 
237,  15  X.  W.  99   (1883). 

§  2233-1.  §  2234. 

2.  §  2235. 

3.  State  i\  Shinborn,  46  N.  H.  503 
(1866)  ;  Reed  r.  Spaulding,  42  N.  H. 
121  (I860);  Bowman  v.  Sanborn,  25 
N.   H.   110    (1852). 

4.  Bowman  v.  Sanborn,  25  N.  H. 
110   (1852). 


3033 


COMPAEISON    OF    HaNDS    IN    PENNSYLVANIA.  §    2234 


it  with  other  writings  merely  because  the  latter  have  been  proved 
to  be  genuine.  But  when  witnesses  acquainted  with  the  handwrit- 
ing in  question  have  testified,  other  signatures  proved  to  be  genuine 
may  be  submitted  to  the  jury  to  corroborate  or  weaken  the  effect 
of  their  evidence.®  Under  later  decisions  in  that  state  the  "  com- 
parison of  hands  "  was  received  as  original  proof,  the  genuineness 
of  the  alleged  specimens  being  left  as  a  question  of  fact  to  the 
jury.^     The  entire  rule,  however,  has  since  been  abandoned.'' 


§  2234.  ("  Comparison  of  Hands  "  ;  American  Rule;  Special 
Rules  in  particular  States) ;  Pennsylvania.  —  In  the  common- 
wealth of  Pennsylvania,  the  rule  has  been  adopted  that  while 
"  comparison  of  hands  "  will  not,  in  general,  be  received  as  an 
independent  part  of  an  original  prima  facie  case,-'  it  is  admissible 
to  corroborate  other  evidence  on  the  same  point.  ^  After  affirmative 
proof  has  been  adduced  in  support  of  the  authenticity  of  a  writing, 
the  case  so  made  can  be  strengthened  by  comparing  the  writings 
in  question  with  other  specimens,  the  genuineness  of  which  is  in- 
dubitably established.^ 


5.  Myers  v.  Toscan,  3  N.  H.  47 
(1824). 

6.  Carter  v.  Jackson,  58  N.  H.  157 
( 1877 )  ;  State  v.  Hastings,  53  N.  H. 
460    (1873). 

7.  University  of  Illinois  v.  Spald- 
ing, 71  N.  H.  163,  51  Atl.  731 
(1902)  ;  Carter  v.  Jackson,  58  N.  H. 
157  (1877)  ;  State  v.  Hastings,  53  N. 
H.  460   (1873). 

§  2234-1.  Hockey's  Estate,  155  Pa. 
453,  456,  26  Atl.  656  (1893);  Foster 
1-.  CoUner,  107  Pa.  313  (1884);  Ber- 
ryhill  v.  Kirchner,  96  Pa.  492 
(1880);  Aumick  v.  Mitchell,  83  Pa. 
211  (1876);  Haycock  v.  Greup,  57 
Pa.  41  (1868);  Travis  v.  Brown,  43 
Pa.  9  (1862)  ;  Bank  v.  Jacobs,  1  Pa. 
180  (1829);  Lodge  v.  Phipher,  11  S. 
&  R.  335  (1824). 

Intimations  to  a  contrary  eifect 
are  not  wanting.  McNair  v.  Com., 
26  Pa.  St.  390   (1856). 

2.  Rockey's  Estate,  155  Pa.  St.  453, 
26  Atl.  656  (1893);  Foster  v.  CoU- 
ner, 107  Pa.   St.  305    (1884)  ;   Berry- 


hill  V.  Kirchner,  96  Pa.  St.  489 
(1880);  Aumick  v.  Mitchell,  82  Pa. 
St.  211  (1876);  Haycock  o.  Greup, 
57  Pa.  St.  438   (1868). 

3.  Travis  v.  Brown,  43  Pa.  St.  9, 
82  Am.  Dec.  540  (1862).  See  also 
Shannon  v.  Castner,  21  Pa.  Super. 
Ct.  294  (1902);  Ulmer  v.  Gentner, 
3  Pennyp.  453  (1883);  GuflTey  v. 
Deeds,  29  Pa.  St.  378  (1857)  ;  Baker 
V.  Haines,  6  Whart.  284,  36  Am.  Dec. 
224  (1841);  Callan  c.  Gaylord,  3 
Watts  321  (1834);  Farmer's  Bank 
V.  Whitehill,  10  Serg.  &  E.  110 
(1823). 

This  was  an  early  limitation  orig- 
inally imposed  in  England  for  re- 
stricting the  use  of  "  comparison  of 
hands "  in  criminal  cases.  §  2214c. 
While  still  preserved  in  this  and 
some  other  American  commonwealths, 
it  has  long  been  abandoned  in  the 
mother  country.  Callan  v.  Gaylord, 
3  Watts  321  (1834);  Bank  v.  Ja- 
cobs, 1  Pa.  180  (1829)  ;  Farmers, 
Bank   r.    Whitehill,    10   S.   &  R.   Ill 


§  2235  Handwriting.  3034 

Preliminary  proof.  —  Judicial  administration  in  Pennsylvania, 
as  the  condition  of  the  law  upon  this  subject  developed,  very 
naturally  came  to  require  that  where  "  comparison  of  hands  "  was 
admitted,  some  satisfactory  preliminary  proof  should  be  made  to 
authenticate  the  standardizing  document.*  If  the  genuineness  of 
the  constituent  specimens  is  not  sufficiently  established,  the  evi- 
dence must  be  rejected.  The  jury  may  institute  compnrison  in 
the  same  way.^  The  act  of  May  15th,  1895,®  rendering  it  com- 
petent for  experts  to  make  comparison  between  writings,  did  not 
change  the  law  allowing  well  authenticated  examples  of  a  per- 
son's signature  to  be  submitted  for  the  inspection  of  the  jury.'  A 
satisfactory  degree  of  certainty,  moreover,  is  required.  Thus,  a 
witness  who  had  seen  a  number  of  specimens  of  handwriting 
signed  but  was  unable  to  separate  these  from  a  mass  of  others 
which  he  had  not  seen  written  was  deemed  incompetent.^ 

§  2235.  ("  Comparison  of  Hands  "  ;  American  Rule;  Special 
Rules  in  particular  States);  South  Carolina.  —  South  Carolina 
adopted  the  same  rule  as  Pennsylvania.  As  an  original  method 
of  establishing  the  genuineness  of  writing,  "  comparison  of  hands  " 
is  rejected.  In  aid,  however,  of  incomplete  proof  from  more  satis- 
factory sources  it  will  be  received.^  Should  the  evidence  as  to 
genuineness  be  conflicting,  the  "  claim  of  the  crux  "  ^  arises  and 
evidence  by  "  comparison  of  hands  "  is  admitted  to  enable  the  jury 

(1823)  ;  McCorkle  v.  Binns,  5  Binney  Haycock  v.  Greup,  57  Pa.  441  (1868)  ; 

348    (1812).  Depue  r.  Place,  7  Pa.  St.  428   (1848). 

4.   Baker   v.  Haines,   6  Whart.  291  5.     Travis     v.    Brown,     43    Pa.    9 

(1840).  (1862). 

"  Strict    proof    of    the    genuine    or  G.  Pub.  Laws  69. 

test  paper  should  first  be  given;   no  §  2257. 

reasonable    doubt    should    remain    on  7.     Shannon     r.     Castner,    21     Pa. 

that  point;  and  nothing  short  of  evi-  Super.   Ct.   294    (1902). 

dence  of  a  person  who  saw  him  write  8.  Depue  r.  Place,  7  Pa.  430  (1848). 

the  paper,  or  an  admission  of  being  §   2235-1.    Weaver    v.   \yhilden,   33 

genuine,    or    evidence    of    equal    cer-  S.    C.    190,    11    S.    E.    686     (1890); 

tainty,    should   be    received    for   that  Benedict   r,   Flanigan,   18   S.   C.   506, 

purpose."     Baker  r.  Haines,  6  Whart.  44    Am.   Rep.    583    (1882);    see   also 

291    (1840).  Kose  r.  Winnsboro  Xat.  Bank,  41   S. 

This  proof  is  regaraed  as  essential.  C.  191,  19  S.  E.  487  (1893)  ;  Graham 

Rocky's     Estate,     155     Pa.     456,     26  r.    Nesmith,    24    S.    C.    285    (1885); 

Atl.    656     (1893);     Foster     r.     Coll-  Bennett    r.    Mathewes,    5    S.    C.    478 

ner,    107   Pa.   313    (1884);    Berryhill  (1874);    Bird    v.   Miller,    1    MoMull. 

V.  kirchner,  96  Pa.  492   (1880)  :  Au-  (S.  C.)    124   (1841). 

mick  V.  Mitchell,  82  Pa.  211   (1876)  ;  2.  §  1740d. 
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to  decide  which  of  two  contradictory  stories  is  the  correct  one.^ 
The  question  whether  a  proper  occasion  has  arisen  in  any  par- 
ticular case  for  the  grant  of  such  a  relaxation  from  the  strict  rules 
of  proof  must  be  determined,  in  the  first  instance,  by  the  presiding 
judge.*  And  the  appellate  court  will  not  interfere  with  the  exer- 
cise of  such  an  administrative  function  unless  reason  has  not  been 
followed  or  other  error  in  law  has  been  committed.^ 


§  2236.  ("  Comparison  of  Hands  "  ;  American  Rule) ;  Witness 

to  Comparison  rejected.  — ■  In  the  absence  of  statutory  regulations, 
many  American  states,  for  reasons,  in  part,  already  given,-'  de- 
clined to  allow  a  skilled  witness  to  testify  as  to  his  inference  or 
conclusion  regarding  the  authenticity  of  a  handwriting  from  its 
resemblance  to  a  mental  standard  previously  ox  contemporaneously 
created  in  his  mind  by  the  examination  of  genuine  documents.^ 


3.  Bennett  v.  Mathewes,  5  S.  C. 
478  (1874);  Bird  v.  Miller,  1  Mc- 
Mull.  124  (1841);  Robertson  v.  Mil- 
lar, 1  McMull.  (S.  C.)  120  (1841); 
Boman  v.  Plunkett,  McCord  518 
(1823). 

4.  Benedict  v.  Flanagan,  18  S.  C. 
506    (1882). 

5.  Benedict  v.  Flanigan,  18  S.  C. 
506,  44  Am.  Rep.  583   (1882). 

§  2236-1.  §  2214f. 

2.  Alabama.  —  Curtis  v.  State,  118 
Ala.  125,  24  So.  Ill  (1898);  Gibaon 
V.  Trowbridge,  96  Ala.  357,  361,  11 
So.  365  (1891)  ;  Snider  v.  Burks,  84 
Ala.  53,  4  So.  225  (1887);  Moon's 
Adm'r  v.  Crowder,  72  Ala.  88  (1882)  ; 
Bishop  V.  State,  30  Ala.  34  (1857); 
State  V.  Givens,   5  Ala.   754    (1843). 

Arkansas.  —  Miller  v.  Jones,  32 
Ark.  337    (1877). 

California.  —  Cartery's  Estate,  56 
Cal.  470,  474    (1880). 

District  of  Columbia.  —  Keyser  v. 
Pickrell,  i  D.  C.  App.  198,  206 
(1894). 

Georgia.  —  Smith  v.  State,  77  Ga. 
705,  711    (1886). 

Idaho.  —  Bane  v.  Gwinn,  7  Ida. 
439,  63  Pac.  634    (1900). 

Illinois.  —  Himrod  !'.  Gilman,  147 


111.  293,  295,  300,  35  N.  E.  373 
(1893);  Rogers  v.  Tyley,  144  111. 
652,  665,  32  N.  E.  393  (1892)  ;  Riggs 
V.  Powell,  142  111.  453,  456,  32  N.  E. 
482  (1892);  Sevan  r.  Atlanta  Nat. 
Bank,  142  111.  302,  31  N.  E.  679 
(1892);  Pierce  v.  De  Long,  45  111. 
App.  462  (1892);  Gitchell  v.  Ryan, 
24  111.  App.  372  (1887)  ;  Putman  v. 
Wadley,  40  111.  346  (1866);  Kernin 
V.  Hill,  37  111.  209  (1865)  ;  Jumpertz 
V.  People,  21  111.  375  (1859);  Pate 
V.  People,  8  111.  664  (1846).  See 
also  Greenbaum  v.  Bornhofen,  167 
111.  640,  645,  47  N.  E.  857   (1897). 

Indiana.  —  McDonald  i'.  McDon- 
ald, 142  Ind.  55,  41  N.  E.  336 
(1895);  Bowen  v.  Jones,  13  Ind 
App.  193,  41  N.  E.  400  (1895)  ;  Mer 
rit  r.  Straw,  6  Ind.  App.  360,  33  N 
E.  657  (1893);  White  Sewing  Maeh 
Co.  V.  Gordon,  124  Ind.  495,  24  N.  E, 
1053,  19  Am.  St.  Rep.  109  (1890) 
Walker  v.  Steele,  120  Ind.  440,  22  N, 
E.  142,  23  N.  E.  271  (1889);  Shorb 
V.  Kinzie,  100  Ind.  429  (1884) 
Shorb  V.  Kinzie,  80  Ind.  502  (1881)  ; 
Hazzard  v.  Vickery,  78  Ind.  64 
(1881)  ;  Forgey  v.  Bank,  66  Ind.  124 
(1879);  Jones  v.  State,  60  Ind.  241 
(1877);    Burdlck    v.    Hunt,    43    Ind. 
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That  the  authorship  of  a  forgery  cannot  be  established  in  this 


386  (1873);  Chance  v.  Gravel  Road 
Co.,  32  Ind.  474  (1870);  Clark  v. 
Wyatt,  15  Ind.  271,  77  Am.  Dec.  90 
(1860). 

Kentucky.  —  Fee  i'.  Taylor,  83  Ky. 
263  (1885);  Hawkins  r.  Grimes,  13 
B.  Hon.  257  (1852);  McAllister  i'. 
McAllister,  7  B.  Mon.  269   (1847). 

Louisiana.  —  State  r.  Fritz,  23 
La.  Ann.  55  (1871);  McDonogh's 
Succession,   18  La.  Ann.  419    (1866). 

Maryland.  —  Herrick  v.  Swomley, 
56  Md.  459  (1881);  Tome  v.  E.  Co., 
39  Md.  89  (1873),  per  Alvey,  J., 
diss.;  Xiller  r.  Johnson,  27  ild.  6 
(1867);  Smith  f.  Walton,  8  Gill  77 
(1849). 

Michigan.  —  People  v.  Parker,  67 
Mich.  222,  34  N.  W.  720,  11  Am.  St. 
Rep.  578  (1887);  Houghton  First 
Nat.  Bank  c.  Robert,  41  Mich.  709, 
3  X.  W.  199  (1879);  In  re  Foster, 
34  Mich.  21  (1876);  Van  Sickle  v. 
People,  29  Mich.  61  (1874);  Vinton 
1-.  Peck,  14  Mich.  287   (1866). 

Missouri.  —  State  v.  Thompson, 
132  Mo.  301,  34  S.  W.  31  (1896); 
McCombs  r.  Foster,  62  Mo.  App.  303 
(1895);  State  v.  Minton,  116  Mo. 
605,  22  S.  W.  808  (1893);  Doud  v. 
Reid,  53  Mo.  App.  553  (1893); 
Singer  Mfg.  Co.  r.  Clay,  53  Mo.  App. 
412  (1893)  ;  Edmonston  V.  Henry,  45 
Mo.  App.  346  (1891)  ;  Rose  v.  Spring- 
field First  Xat.  Bank,  91  Mo.  399,  3 
S.  W.  876,  60  Am.  Rep.  258  (1886)  ; 
State  v.  Clinton,  67  Mo.  380,  29  Am. 
Rep.  506    (1878). 

Montana.  —  Davis  v.  Fredericks, 
3  Mont.  262   (1878). 

Xeir  York.  — ^  Hynes  r.  SIcDer- 
mott,  82  N.  Y.  41,  49,  37  Am.  Rep. 
538  (1880);  Miles  r.  Loomis,  75  N. 
Y.  292  (1878);  Frank  r.  Chemical 
Nat.  Bank,  37  N.  Y.  Super.  Ct.  26 
(1874);  Goodyear  r.  Vosburgh,  63 
Barb.  154  (1872);  Commonwealth 
Bank  i:  Mudgett,  44  X.  Y.  514 
(1871);   Morey  v.  Safe  Deposit  Co., 


34  X.  Y.  Super.  Ct.  154  (1871);  In 
re  Merchant,  Tuck.  Surr.  151  (1867)  ; 
Van  Wyek  v.  Mcintosh;  14  X.  Y.  439 
(1856);  People  r.  Spooner,  1  Den. 
343,  43  Am.  Dec.  672  (1845)  ;  Wilson 
r.  Kirkland,  5  Hill  182  (1843); 
Jackson  v.  Phillips,  9  Cow.  112 
(1828);  Jackson  r.'  Van  Dusen,  5 
John.  155  (1809);  Haskins  r.  Stuy- 
vesant,  Anth.  X.  P.  132  (1809);  Tit- 
ford  V.  Knott,  2  Johns.  Cas.  210 
(1801). 

yorth  Carolina.  —  Jarvis  r.  Van- 
derford,  116  N.  C.  147,  21  S.  E.  302 
(1895);  Tunstall  v.  Cobb,  109  X.  C. 
320,  14  S.  E.  28  (1891);  Fuller  t. 
Fox,  101  N.  C.  120,  7  S.  E.  589 
(1888);  Tuttle  c.  Rainey,  98  X.  C. 
514,  4  S.  E.  475  (1887).  See  also 
RatlifiF  v.  RatliflF,  131  X.  C.  425,  42 
S.  E.  887  (1902);  Otey  v.  Hoyt.  3 
Jones  L.  409  (1856)  ;  Pope  r.  Askew, 

1  Ired.  16,  19   (1840). 

yorth  Dakota.  —  Territory  v. 
O'Hare,  1  X.  D.  30,  44  X.  W.  1003 
(1890). 

Pennsylvania.  —  Rockey's  Estate, 
155  Pa.  St.  453,  26  Atl.  656  (1893)  ; 
Foster  v.  Collner,  107  Pa.  St.  305 
(1884)  ;  Ulmer  v.  Gentner,  3  Pennyp. 
453  (1883);  Berryhill  c.  Kirchner, 
96  Pa.  St.  489  (1880);  Aumick  r. 
Mitchell,  82  Pa.  St.  211  (1876); 
Haycock  c.  Greup,  57  Pa.  St.  438 
(1868);  Travis  r.  Brown,  43  Pa.  St. 
9,  82  Am.  Dec.  540  (1862);  McXair 
V.  Com.,  26  Pa.  St.  388   (1856). 

Rhode  Island.  —  Kinney  i  ■  Flynn, 

2  R.  I.  319,  326  (1852).  .And  see 
State  V.  Brown.  4  R.  I.  528.  70  Am. 
Dec.  168  (1857)  :  Avery's  Trial,  Xew- 
port,  R.  I.,  Hildreth-s  Rep.  41  (1833) 
(writing  master) . 

8ovth  Carolina.  —  Graham  t'.  Xe- 
smith,  24  S.  C.  285  (1885)  ;  Benedict 
r.  Flanigan,  18  S.  C.  506.  44  Am. 
Rep.  583   (1882). 

Tennessee.  —  Franklin  r.  Frank- 
lin, 9  Tenn.  44,  16  S.  W.  557  (1891)  ; 
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way  is  the  conclusion  which  has  been  reached  in  several  cases. ^ 
There  are,  however,  a  large  number  of  decisions  which,  either 
directly  or  by  inference,  sustain  the  contrary  view.* 

Administrwtive  necessity.  —  The  claims  of  reason  were  not,  how- 
ever, entirely  neglected.  "  Comparison  of  hands,"  discredited  as 
primary  was  received  as  a  secondary  species  of  proof.  So  long 
as  witnesses  personally  acquainted  with  the  handwriting  were 
obtainable,  evidence  of  this  character  was  to  be  rejected.  Should 
such  testimony  be  unobtainable  or  insufficient,  "  comparison  of 
hands,"  however,  might  be  received." 

Territorial  federal  courts  follow  the  rule  laid  down  by  the  su- 
preme court  of  the  United  States."  Upon  the  admission,  however, 
of  a  territory  as  a  state,  no  further  obligation  exists  to  regard  the 
former  precedents  as  of  any  binding  validity.^ 

§  2237.  ("  Comparison  of  Hands"  ;  American  Rule;  Witness 
to  Comparison  rejected) ;  Danger  of  collateral  Issues Promi- 


Wright  V.  Hessey,  3  Baxt.  42  (1873)  ) 
Clark  V.  Rhodes,  2  Heisk.  206,  207 
(1870). 

Comparison  has  however,  been  al- 
lowed by  consent.  Kannon  !'.  Gallo- 
way, 2  Baxt.  (Tenn.)  231  (1872).  In 
New  York  (§  2255),  the  specimen  of 
handwriting  nsed  as  a  standard  for 
comparison  must  be  that  of  the  per- 
son in  whose  writing  the  disputed 
document  purports  to  be. 

3.  Powers  v.  McKenzie,  90  Tenn. 
179,  16  S.  W.  559  (1890);  Franklin 
V.  Franklin,  90  Tenn.  50,  16  S.  W. 
557  (1890);  Sheppard  v.  Love,  (Tex. 
Civ.  App.  1902)  71  S.  W.  67;  Cook 
V.  Granbury  First  Nat.  Bank,  (Tex. 
Civ.  App.  1896)  33  S.  W.  998; 
Jester  v.  Steiner,  86  Tex.  415,  25  S. 
W.  411  (1894);  Matlock  v.  Glover, 
63  Tex.  236  (1885);  Eborn  v.  Zim- 
pelman,  47  Tex.  503,  26  Am.  Rep. 
315  (1877);  Hanley  v.  Gandy,  28 
Tex.  211   (1866). 

4.  Texas.  —  Cannon  v.  Sweet, 
(Civ.  App.  1895)  29  S.  W.  947; 
Mardes  v.  Meyers,  8  Tex.  Civ.  App. 
542,  28  S.  W.  693   (1894). 

Utah.  —  Tucker  v.  Kellogg,  8  Utah 
11,  28  Pac.  870   (1892). 


West  Virginia.  —  Tower  v.  Wliip, 
53  W.  Va.  158,  43  S.  E.  179,  63  L. 
E.  A.  937  (1903);  State  v.  Kvontz, 
31  W.  Va.  127,  5  S.  E.  328  (1888); 
State  r.  Henderson,  29  W.  Va.  147, 
1  S.  E.  225  (1886);  Clay  v.  Robin- 
son, 7  W.  Va.  348,  10  W.  Va.  49 
(1874). 

^yisconsin.  —  Hazleton  v.  Union 
Bank,  32  Wis.  34   (1873). 

United  States.  —  National  Accid. 
Soc.  V.  Spiro,  24  C.  C.  A.  334,  78 
Fed.  775  (1897);  U.  S.  v.  Chamber- 
lain, 25  Fed.  Cas.  No.  14,778,  12 
Blatchf.  390  (1874);  Rogers  v.  Rit- 
ter,  12  Wall.  317,  20  L.  ed.  417 
(1870);  Medway  v.  U.  S.,  6  Ct.  of 
CI.  428  (1870)  ;  Strother  v.  Lucas,  6 
Pet.  766  (1832);  Turner  v.  Foxall, 
24  Fed.  Cas.  No.  14,255,  2  Craneh  C. 
C.  324  (1822);  Macubbin  t;.  Lovell, 
1  Cr.  C.  C.  184   (1804). 

5.  Fee  v.  Taylor,  83  Ky.  259,  7  Ky. 
Law  Rep.  248    (1885). 

6.  Davis  V.  Fredericks,  3  Mont.  262 
(1878)  ;  Territory  v.  O'Hare,  1  N.  D. 
30,  44  N.  W.   1003    (1890). 

7.  Territory  v.  O'Hare,  1  N.  D.  30, 
44  N.  W.  1003   (1890). 
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nent  among  the  anticipated  evils  which,  judicial  administration  has 
sought  to  prevent  by  the  rejection  of  "  comparison  of  hands  "  is 
that  of  raising  the  collateral  issues  ^  as  to  the  genuineness  of  the 
standardizing  specimen.  The  attention  of  the  jury  must  be,  as  it 
were,  one-pointed.  For  the  best  progress,  all  side  paths  must  be 
barred  off.  "  The  reasons  usually  assigned  for  adherence  to  this 
strict  rule  [excluding  comparison  of  hands]  may  be  substantially 
stated  as  follows:  1.  The  admission  of  papers,  otherwise  irrele- 
vant, would  probably  raise  collateral  issues  respecting  the  genuine- 
ness of  the  signatures  thereto  which  might  be  spun  out  indefinitely 
and  to  the  utter  confusion  of  the  jury.  2.  Opportunity  might  be 
given  to  the  party  offering  the  papers  to  obtain  advantage  by 
making  an  unfair  selection  of  the  test  signatures."  ^  The  feeling 
against  bewildering  the  jury  has  naturally  been  strongly  influential 
with  the  courts.* 

English  discussions.  —  The  discussions  in  England  ■  prior  to  the 
Common  Law  Procedure  Act  of  1854  *  are  ilhuninating  in  this 
connection,^  the  danger  of  collateral  issues  being  discussed  with 

genuineness  is  not  admitted  by  the 
adverse  party,  then  independent  proof 
would  be  necessary  upon  the  side  of 
the  party  seeking  to  show  them  as  a 
standard  of  comparison,  to  establish 
their  authenticity.  This  evidence, 
the  opposite  party  would  be  entitled 
to  rebut,  and  thereby  the  parties 
would  become  involved  in  a  collat- 
eral issue.  This  the  rule  seeks  to 
avoid.  McDonald  v.  McDonald,  142 
Ind.  5.5,  70,  41  N.  E.  336  (1895). 

4.  §  2226. 

5.  "  If  the  points  which  I  have  just 
supposed  to  be  conceded  [fair  selec- 
tion from  genuine  specimens]  be 
brought  into  question,  other  and  most 
serious  objections  arise  to  this  mode 
of  proof.  If  the  genuineness  be  dis- 
puted, a  collateral  issue  is  raised, 
and  that  upon  every  paper  used  as  a 
standard,  an  issue,  too,  in  which  the 
proof  may  be  exactly  of  the  same  na- 
ture as  that  used  in  the  principal 
cause,  namely,  mere  comparison ; 
with  the  additional  disadvantages 
that  the  former  standard  is  not  pro- 
duced,  and  that  the  opposing  party 


§  2237-1.  Jackson  i\  Phillips,  9 
Cow.   112   (1828),  per  Patteson,  J. 

2.  Keyser  i.  Pickrell,  4  App.  Cas. 
(D.  C.)    198,  205   (1894). 

3.  Indiana.  —  McDonald  ;;.  McDon- 
ald, 142  Ind.  55,  70,  41  N.  E.  336 
(1895). 

Michigan.  —  Dietz  v.  Grand  Rap- 
ids Fourth  Nat.  Bank,  69  Mich.  287, 
37  N.  W.  220   (1888). 

Xew  York.  —  Jackson  v.  Phillips, 
9  Cow.   (N.  Y.)   94  (1882). 

Xorth  Carolina. — Tunstall  v.  Cobb, 
109  N.  C.  316,  14  S.  E.  28   (1891). 

England.  —  Doe  r.  Suckermore,  5 
A.  &  E.  703,  7  L.  J.  Q.  B.  33,  2  N. 
&  P.  16,  W.  W.  &  D.  403,  31  E.  C.  L. 
791    (1836). 

The  rule  seems  to  be  a  reasonable 
one.  The  ground  upon  which  it  is 
founded  is  that  its  requirements  are 
necessary  in  order  to  avoid  the  evil 
of  having  collateral  issues  injected 
into  the  case,  and  the  minds  of  the 
jurors  confused  thereby.  If  the  pa- 
pers or  documents  are  not  in  evi- 
dence, or  connected  with  the  cause 
for    some    other    purpose,    and   their 
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the  breeziness  characteristic  of  English  judges  entirely  familiar 
with  the  administrative  difficulties  attendant  upon  a  trial  by  jury. 
Elimination  of  collateral  issues.  —  It  has  resulted  that  even 
where  "  comparison  of  hands  "  in  general  has  been  rejected,  it 
still  may  happen  that  where  the  danger  of  collateral  issues  is 
eliminated  by  a  concession  that  the  standardizing  document  is 
authentic  *  or  the  opponent  is  estopped  to  deny  its  genuineness/ 


can  avail  himself  of  no  counter-proof. 
...  If  the  fairness  with  which  the 
standard  has  been  selected  is  dis- 
puted, this  again  must  lead  to  a  col- 
lateral inquiry,  in  which  the  parties 
meet  on  unequal  terms  if  no  notice 
has  been  given  { none  being  required  by 
law)  and  which  must  tend  to  distract 
the  jury,  if  notice  be  given,  and  the 
discussion  on  the  circumstances  un- 
der which  each  specimen  was  written 
be  fully  gone  into.  It  must  always 
be  borne  in  mind,  in  considering  the 
rule  of  the  English  law  on  this  sub- 
ject, that  it  has  reference  to  a  trial 
by  jury,  and  that  we  have  no  provi- 
sions for  limiting  the  standard  of 
comparison  or  regulating  the  manner 
of  conducting  the  inquiry;  both  of 
which,  it  seems,  have  been  found  nec- 
essary where  such  a  mode  of  proof 
has  been  admitted."  Doe  v.  Sucker- 
more,  7  A.  &  E.  706  (1836),  per 
Coleridge,  J. 

6.  Indiana.  —  McDonald  v.  McDon- 
ald,    142     Ind.     55,    41     N.     E.    336 

(1895);     Bowen    ('.    Jones,    13    Ind. 
App.     193,    41    N.    E.    400     (1895 
Walker   v.  Steele,   121  Ind.  436,  440 
22  X.  E.   142,  23  N.  E.  271    (1889) 
Shorb  V.  Kinzie,  100  Ind.  429  (1884) 
Shorb  V.  Kinzie,  80  Ind.  500   (1881) 
Hazzard     v.     Vickery,     78     Ind.     64 

( 1881 )  ;  Forgey  v.  Cambridge  City 
First  Nat.  Bank,  66  Ind.  123  (1879)  ; 
Jones  V.  State,  60  Ind.  241  (1877); 
Huston     V.     Schindler,     46     Ind.     38 

(1874);  Burdick  v.  Hunt,  43  Ind. 
381  (1873);  Chance  v.  Indianapolis, 
etc.,    Gravel    Road    Co.,    32   Ind.    472 

(1870). 

Kansas.  —  Macomber  v.  Scott,  10 
Kan.  335   (1872). 


Minnesota.  —  Morrison  v.  Porter, 
35  Minn.  425,  29  N.  W.  54,  59  Am. 
Rep.  331    (1886). 

Missouri.  —  State  v.  Thompson, 
132  Mo.  301,  34  S.  W.  31  (1896); 
MeCombs  v.  Foster,  62  Mo.  App.  303 
(1895);  Elsenrath  v.  Kallmeyer,  61 
Mo.  App.  430  (1895)  (undisputed); 
Singer  Mfg.  Co.  v.  Clay,  53  Mo.  App. 
412    (1893). 

North  Carolina.  —  Ratlifl  v.  Rat- 
liff,  131  X.  C.  425,  42  S.  E.  887 
(1902);  Tunstall  v.  Cobb,  109  N.  C. 
316,  14  S.  E.  28  (1891);  Yates  i;. 
Yates,  76  N.  C.  142   (1877). 

South  Carolina.  —  Rose  v.  Winns- 
boro  Nat.  Bank,  41  S.  C.  191,  19  S. 
E.  487    (1893). 

Texas.  —  Cannon  v.  Sweet,  (Civ. 
App.  1895)  29  S.  W.  947;  Mardes  v. 
Meyers,  8  Tex.  Civ.  App.  542,  28  S. 
W.  693   (1894). 

Utah.  —  Tucker  v.  Kellogg,  8  Utah 
11,  28  Pac.  870   (1892). 

Washington.  —  Moore  v.  Palmer, 
14   Wash.   134,   44   Pac.    142    (1896). 

"  It  was  well  settled  by  our  own 
decisions  that  testimony  of  this  char- 
acter is  only  competent  where  the 
comparison  to  be  instituted  is  be- 
tween the  writing  in  question  and 
another  writing  which  is  admitted  to 
be  in  the  hand  of  the  person  whose 
instrument  the  writing  in  question  is 
claimed  to  be."  Walker  v.  Steele, 
121  Ind.  436,  440,  22  N.  E.  142,  23 
N.  E.  271   (1889). 

See  also  §  2232. 

7.  District  of  ColumHa.  —  Keyser 
V.  Pickrell,  4  App.  Cas.   198    (1894). 

Indiana.  —  Hazzard  v.  Vickery,  78 
Ind.  64   (1881). 

Uissotiri.  —  State     v.     Thompson, 
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as  by  consenting  to  the  comparison,®  the  evidence  may  be  received.^ 

§  2338.  ("  Comparison  of  Hands  "  ;  American  Rule;  Witness 
to   Comparison   rejected) ;   Corroborative   Evidence   admitted.  — 

Like  other  evidence  of  a  secondary  nature,  evidence  by  "  compari- 
son of  hands  "  has  been  given  a  deliberative  force  even  where  a 
probative  quality  has  been  denied.  Thus,  it  has  been  received 
where  the  effect  is  to  corroborate  ^  the  evidentiary  foroe  of  proof 
by  evidence  of  handwriting  regarded  as  more  primary  in  it? 
natiire. 

Borrowing  from  England.  —  The  administrative  thought,  oc- 
casionally reappearing  in  the  American  jurisdictions  that  "  com- 
parison of  hands  "  may,  like  other  secondary  evidence,  be  useful 
to  corroborate  that  which  is  primary,  seems  to  have  been  borrowed 
from  England.  In  itself  considered,  the  evidence  of  "  similitude 
of  hands  "  was  not  to  be  trusted.  Should  the  genuineness  of  a 
disputed  document  be  established  to  a  prima  facie  extent  in  some 
other  way,  the  belief  so  created  might  properly  be  reinforced  by 
this  otherwise  objectionable  species  of  evidence.  Probably,  this 
is  a  mere  reflection,  caught  and  fossilized  into  law,  from  a  par- 
ticular stage  in  the  development  of  the  doctrine  in  England. 
Thus,  in  1695  we  iind  that  in  Crosby's  case  -  "  several  treasonable 
papers  were  produced,  which  they  [the  witnesses]  swore  they  be- 
lieved to  be  the  handwriting  of  the  prisoner;  and  on  this, a  question 

132   Mo.   301,   34   S.   W.   31    (1896);  See  also  §  2232. 

MeCombs  f.  Foster,  62  Jlo.  App.  303  9.    Lyon    v.    Lyman,    9    Conn.    62 

(1895);   Elsenrath   r.   Kallmeyer,   61  (1831)    per  Daggett,   J.;    Calkins   f. 

Mo.  App.  430    (1895);   State  r.  Min-  State,    14   Ohio   St.  227    (1863),  per 

ton,    116    Mo.    605,    22    S.    W.    808  Wilder,  J. 

(1893);   Singer  Mfg.  Co.  v.  Clay,  53  §   2238-1.    Commonwealth   Bank   r. 

Mo.  App.  412  (1893);  Rose  r.  Spring-  Haldeman,   1  Penr.  &  W.    (Pa.)    161 

field  First  Nat.  Bank,  91  Mo.  399,  3  (1829)  ;  Graham  r.  Xesmith,  24  S.  C. 

S.  W.  876,  60  Am.  Rep.  258   (188G).  285   (1885);  Benedict  r.  Flanigan,  18 

Sorth  CaroJina.— State  r.  Noe,  119  S.  C.  506,  44  Am.  Rep.  583    (1882)  ; 

N.  C.  849,  25  S.  E.  812   (1896)  ;  Tun-  United  States  c.  Lamed,  26  Fed.  Cas. 

stall  r.  Cobb,  109  N.  C.  316,  14  S.  E.  Xo.     15,565,     4     Cranch     C.    C.     312 

28    (1891).  (1833);     Hopkins     v.    Simmons,     12 

Texas.  —  Mardes  r.  ileyers,  8  Tex.  Fed.  Cas.  Xo.  6,691,  1  Cranch.  C.  C. 

Civ.  App.  542,  28  S.  W.  693   (1894)  ;  250    (1805).     See  also  Clark  r.   Wy- 

See  also  §  2232.  att,    15    Ind.    271.    77    Am.    Dec.    90 

8.    Moon    r.    Crowder,    72    Ala.    79  (1860);    Power    r.    Frick,    2    Grant 

(1882);     Kannon     r.     Galloway,     2  (Pa.)   306    (1854). 

Baxt.   (Tenn.)  230   (1872)  ;  Brlggs  v.  2.  R.  r.  Crosby,  12  Mod.  72  (1695). 
U.  S.,  29  Ct.  CI.  178   (1894). 
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arose  whether  '  comparison  of  hands  '  was  sufficient."  Lord  chief 
justice  Holt,  speaking  for  the  court,  observed :  "  It  is  not  suffi- 
cient for  the  original  foundation  of  an  attainder,  but  may  be  well 
used  as  a  circumstantial  and  confirming  evidence,  if  the  fact  be 
otherwise  fully  proved;  as  in  my  lord  Preston's  case,  his  attempt- 
ing to  go  with  them  into  France,  and  principally  where  they  were 
found  on  his  person.  But  here,  since  they  were  found  elsewhere, 
to  convict  on  a  similitude  of  hands  was  to  run  into  the  error  of 
Colonel  Sidney's  case."  ^  For  nearly  one  hundred  years  after 
Sidney's  Case,*  this  was  the  extent  to  which  the  Crown  lawyers 
had  succeeded  in  breaking  down  the  procedural  rule,  supposed  to 
have  been  established  by  the  reversal  of  the  attainder  ®  of  that 
unfortunate  gentleman,  to  the  effect  that  "  comparison  of  hands  " 
could  not  be  received  on  criminal  proceedings. 

§  2239.  ("  Comparison  of  Hands  "  ;  American  Rule;  Witness 
to  Comparison  rejected) ;  Documents  already  in  the  Case.  —  In 

many  cases,  the  judicial  attitude  rejecting  "  comparison  of  hands  " 
is  due  to  historical  causes  of  antipathy  as  well,  perhaps,  as  to  the 
more  rational  administrative  danger  of  raising  collateral  issues. 
This  appears  from  the  fact  that  even  where  the  latter  objection 
was  obviated,  e.  g.,  comparison  sought  by  the  witness  with  docu- 
ments already  in  the  case,  the  evidence  was  nevertheless  excluded.^ 
The  reasons  for  such  a  view  are  thus  stated  by  the  supreme  court 
of  Indiana :  "  If  it  were  necessary  to  offer  reasons  in  support  of 
an  established  rule,  they  would  readily  occur.  The  handwriting 
of  a  person  may  change  during  the  course  of  his  life.  It  may  be 
affected  by  his  health,  mood  of  mind  at  the  time  he  writes,  hi» 
haste  or  leisure  in  writing,  the  character  of  the  pen,  ink  or  paper, 
or  other  fortuitous  circumstances.     The  testimony  of  a  witness, 

3.  See  also  Bishop  Atterbury's  was  the  same  hand  with  the  letter 
Trial,  16  How.  St.  Tr.  546  (1723);  produced.  Non  allocatur;  for,  per 
Hayes'  Trial,  10  How.  St.  Tr.  312-  Holt,  C.  J.,  .  .  .  here  the  witness 
314    (1684).  cannot  prove  a  letter  written,  for  he 

4.  Layer's  Trial,  16  How.  St.  Tr.  never  had  seen  Sir  Francis  write, 
199,  205  (1722);  Grahme's  Trial,  wherefore  it  was  disallowed."  R.  v. 
12  How.  St.  Tr.  736    (1691).  Culpepper,   Skinner   673    (1696). 

"  Then  they  produced  a  witness  to  5.  §  2214b. 

swear  to  the  contents  of  another  let-  §  2239-1.  State  v.  Woodruff,  67  N. 

ter  [of  Sir  Francis  Wythens]';  which  C.  91   (1872)  ;  Otey  v.  Hoyt,  3  Jones 

was  denied,  he  never  having  seen  Sir  L.  410    (1856)  ;   Outlaw  v.  Hurdle,   1 

Francis   write,   but  deposed   that    it  Jones  L.  165    (1853). 

Vol.  Ill  — 191 
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therefore,  founded  solely  upon  comparison,  must  necessarily  be 
uncertain ;  to  say  nothing  of  the  facilities  to  commit  fraud,  which 
a  rule  to  allow  proof  by  comparison  would  open,  if  the  basis  of  the 
comparison  was  not  conceded."  ^ 


§  2240.  ("  Comparison  of  Hands  "  ;  American  Rule) ;  Witness 
to  Comparison  accepted.  —  Other  courts  have  gone  even  further  in 
the  admission  of  "  comparison  of  hands "  than  is  indicated  by 
some  of  the  decisions  we  have  referred  to.  Contrary  to  the  English 
common-law,  they  have  permitted  the  use  of  otherwise  irrelevant 
writings  for  the  creation  of  a  mental  standard  on  the  part  of  a 
skilled  witness  from  which  to  estimate  the  genuineness  of  a  dis- 
puted handwriting.^ 

Jurisdictions    without    rule.  —  Not    all    jurisdictions    in    the 


2.  Jones  v.  State,  60  Ind.  241,  244 
(1877). 

§  2240-1.  Connecticut.  —  Tyler  v. 
Todd,  36  Conn.  218,  222   (1869). 

Georgia.  —  Goza  v.  Browning,  96 
Ga.  421,  23  S.  E.  842   (1895). 

Kansas.  —  State  v.  Ryno,  68  Kan. 
348,  74  Pao.  1114  (1904);  Holmberg 
i:.  Johnson,  45  Kan.  197,  25  Pac.  575 
(1891);  Abbott  v.  Coleman,  22  Kan. 
250,  31  Am.  Rep.  186  (1879);  Ma- 
comber  V.  Scott,  10  Kan.  335  (1872). 
See  also  Gaunt  v.  Harkness,  53  Kan. 
405,  36  Pac.  739,  42  Am.  St.  Rep. 
297    (1894). 

Kentucky.  —  Storey  c.  Bank,  72  S. 
W.  318  (1903)  ;  Fee  v.  Taylor,  83  Ky. 
262    (1885). 

Maine.  —  State  v.  Thompson,  80 
Me.  201,  13  Atl.  892  (1888);  Wood- 
man V.  Dana,  52  Me.  13  (1860); 
Withee  v.  Rowe,  45  Me.  571  (1858)  ; 
Chandler  V.  Le  Barron,  45  Me.  534 
(1858).  But  see  Page  i\  Homans, 
14  Me.  478   (1837). 

Massachusetts.  —  Reed  v.  Matta- 
pan  Deposit  &  Trust  Co.,  198  Mass. 
306,  84  N.  E.  469  (1908)  ;  Costelo  i: 
Crowell,  139  Mass.  588,  2  N.  E.  698 
(1885);  Costello  v.  Crowell,  133 
Mass.  352  (1882)  ;  Demerritt  v.  Ran- 
dall, 116  Mass.  331  (1874)  ;  Cora,  i: 
Eaaton,   1   Cush.   217    (1848);   Rich- 


ardson V.  Newcomb,  21  Mass.  317 
(1838);  Moody  v.  Rowell,  17  Pick. 
490  (1836);  Salem  Bank  v.  Glou- 
cester Bank,  17  Mass.  526  (1820); 
Homer  v.  Wallis,  11  Mass.  312 
(1814);  Hall  r.  Huse,  10  Mass.  39 
(1813). 

Minnesota.  —  Morrison  v.  Porter, 
35  Minn.  425,  29  N.  W.  54,  59  Am. 
Rep.  331    (1886). 

Mississippi.  —  Roy  v.  Aberdeen 
First  Nat.  Bank,  33  So.  494  (1903)  ; 
Coleman  v.  Adair,  75  Miss.  660,  23 
■So.  369  (1898);  Wilson  i.  Beau- 
champ,  50  Miss.  24  (1874)  ;  Moye  v. 
Herndon,  30  Miss.   110    (1855). 

Xew  Hampshire.  —  State  v.  Hast- 
ings, 53  N.  H.  452  (1873)  ;  State  v. 
Shinborn,  46  X.  H.  497,  88  Am.  Dec. 
224    (1866). 

Ohio.  —  Koons  i:  State,  36  Ohio 
St.  195  (1880);  Pavey  v.  Pavey,  30 
Ohio  St.  600  (1876);  Bragg  v.  Col- 
well,  19  Ohio  St.  407  (1869);  Cal- 
kins r.  State,  14  Ohio  St.  222  (1863)  ; 
Hicks  V.  Person,  19  Ohio  426  (1850)  ; 
Murphy  v.  Hagernian,  Wright  293 
(1833). 

Texas.  —  Mardes  r.  Meyers,  8  Tex. 
Civ.  App.  542,  28  S.  W.  693   (1894). 

Vermont.  —  Rowell  v.  Fuller,  59 
Vt.  688,  10  Atl.  853  (1887);  State 
V.    La   Vigne,    39    Vt.    236     (1867); 
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United  States  have  adopted  a  rule  upon  the  admissibility  of 
"  comparison  of  hands."  Occasionally,  the  matter  has  been  left 
expressly  undecided.^  And  it  may  be  remarked  in  this  connection 
that  the  advantage,  in  ease  of  a  subject  so  largely  administrative, 
of  tieing  the  hands  of  the  court  by  a  more  or  less  arbitrary  pro- 
cedural rule,  is  by  no  means  obvious. 

The  administrative  nature  of  the  question  is  indicated  by  a 
decision  of  the  United  States  court  of  claims  holding  that  vrhere 
knowledge  of  the  genuine  nature  of  a  given  specimen  has  come 
to  the  proponent's  attention  too  recently  for  him  to  procure  proper 
evidence  to  establish  its  authenticity,  the  document  may  be  used 
for  purposes  of  comparison.*  In  Virginia,  early  suggestions  were 
made  that  "  comparison  of  hands  "  was  to  be  treated  as  a  grade  of 
evidence  inferior  to  more  procedural  forms.  If  the  latter  were 
unavailable,  as  where  no  living  witness  had  seen  the  person  in 
question  write,  then  such  evidence  was  to  be  received,*  but  other- 
wise, not. 

§  2241.  ("  Comparison  of  Hands  "  ;  American  Rule;  Witness 
to  Comparison  accepted) ;  Comparison  with  Documents  already  in 

Evidence With  the  gradual  extension  of  the  influence  of  ad- 
ministrative reasoning,  as  compared  with  the  rigidity  of  technical 
procedure,  the  doctrine  became  established  in  many  of  the  Ameri- 
can states  that  "  comparison  of  hands  "  was  chiefly  dangerous  to 
the  cause  of  justice  because  it  tended  to  divert  the  attention  of  the 
jury  to  collateral  issues.  Could  this  result  be  avoided,  evidence  of 
such  a  character  might  well  be  made  serviceable.  This  line  of 
reasoning  was  accordingly  applied  to  the  introduction  into  evi- 
dence  of  admittedly  or  uncontrovertibly  genuine  specimens   of 

State  V.   Ward,   39  Vt.   225    (1867);  (1908);   Clay  v.  Robinson,  7  W.  Va. 

Adams  v.  Field,  21  Vt.  264   (1849);  359   (1874). 

Gifford  V.  Ford,  5  Vt.  535   (1833).  United  States.  —  Smith  v.  Fenner, 

Virginia.  —  Hanriot  v.  Sherwood,  1  Gall.  175    (1812). 

82  Va.    1    (1884);   Rowt's   Adm'x  v.  2.   Dakota   v.    O'Hare,   1   N.   D.   43 

Kile's   Adm'r,    1    Leigh    216    (1829)  (1890);   Pierce  v.  Northley,  14  Wis. 

(rule  not  yet  settled).  9,    13     (1861).      8ee    also    Rogers    v. 

Washington.   —  Moore   v.   Palmer,  Ritter,  12  Wall.   (U.  S.)   321    (1870). 

14  Wash.  134,  44  Pac.  142   (1896).  3.   Medway  v.   U.   S.,   6    Ct.   of   CI. 

West    Virginia. — Parkersburg   Nat.  428    (1870). 

Bank    v.    Hannaman,    60    S.    E.    242  4.  Rowt's  Adm'x  v.  Kile's  Adm'r, 

1  Leigh    (Va.)    216    (1829). 
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handwriting  for  the  use  of  judge  or  jury.^  Witnesses  skilled  in 
chirography  were,  for  like  reasons,  permitted  to  testify  from  a 
standard  mentally  created  by  the  examination  of  relevant  docu- 
ments already  admitted  in  evidence  for  other  purposes.^ 

Thus,  an  expert  might  be  allowed  to  compare,  in  this  way,  two 

§  2241-1.  §  2232. 

2.  Alabama.  —  Snider  v.  Burks,  84 
Ala.  56,  4  So.  225  ( 1887 )  ;  Williams 
V.  State,  61  Ala.  39  (1878);  Bestor 
V.  Eoberts,  58  Ala.  333  (1877); 
Kirksey  v.  Kirksey,  41  Ala.  636 
(1868);  Bishop  v.  State,  30  Ala.  41 
(1857).  See  also  Moon's  Adm'r  v. 
Crowder,  72  Ala.  88    (1882). 

Arkansas.  —  Miller  v.  Jones,  32 
Ark.  343    (1877). 

Colorado.  —  Bradford  r.  People, 
22  Colo.  157,  43  Pac.  1013  (1896); 
Wilbur  V.  Eicholtz,  5  Colo.  240 
(1880). 

District  of  Columhia.  —  Keyser  v. 
Pickrell,  4  App.  Gas.  198   (1894). 

Georgia.  —  Boggus  v.  State,  34  Ga. 
278  (1866);  Doe  v.  Roe,  16  Ga.  525 
(1854). 

Illinois.  —  O'Neill  v.  Beland,  133 
111.  App.  594  (1907)  ;  Himrod  r.  Gil- 
man,  147  111.  293,  35  N.  E.  373 
(1893)  ;  Rogers  v.  Tyler,  144  111.  652, 
33  X.  E.  393  (1892);  Brobston  v. 
Cahill,  64  111.  358    (1872). 

Indiana.  —  Williams  v.  State,  93 
N.  E.  448  (1911);  Tucker  r.  Hyatt, 
144  Ind.  635,  41  N.  E.  1047  (1895); 
McDonald  v.  McDonald,  142  Ind.  55, 
41  N.  E.  336  (1895)  ;  Bowen  u.  Jones, 
13  Ind.  App.  193,  41  N.  E.  400 
(1895)  ;  Swales  v.  Grubbs,  126  Ind. 
106,  25  N.  E.  877  (1890);  Shorb  i: 
Kinzie,  100  Ind.  429  (1884)  ;  Hazzard 
V.  Vickery,  78  Ind.  64  (1881).  See 
also  Chance  r.  Gravel  Road  Co.,  32 
Ind.  474    (1870). 

Kansas.  —  Ort  v.  Fowler,  31  Kan. 
485,  2  Pac.  580  (1884);  Abbott  f. 
Coleman,  22  Kan.  252  (1879);  Jo- 
seph r.  National  Bank,  17  Kan.  260 
(1876)  ;  JIacomber  r.  Scott,  10  Kan. 
339    (1872). 

KentKcl-y.  —  Fee  r.  Taylor,  83  Ky. 


262    (1885);    McAllister   v.   McAllis- 
ter, 7  B.  Monr.  270   (1847). 

Michigan.  —  Mallory  v.  Ohio 
Farmer's  Ins.  Co.,  90  Mich.  112,  51 
N.  W.  188  (1892);  Houghton  First 
Nat.  Bank  !;.  Robert,  41  Mich.  709, 
3  X.  W.  199  (1879)  ;  Vinton  ;;.  Peek, 
14  Mich.  287    (1866). 

Minnesota.  - —  Morrison  c.  Porter, 
35   Minn.   425,   29   N.   W.   54    (1886). 

Mississippi.  —  Wilson  c.  Beau- 
champ,  50   Miss.  32    (1874). 

Missouri.  —  State  v.  Thompson, 
132  Mo.  301,  34  S.  W.  31  (1896); 
State  I.  David,  131  Mo.  380,  33  S. 
W.  28  (1895);  Elsenrath  v.  Kall- 
meyer,  61  Mo.  App.  430  (1895); 
State  r.  Minton,  116  Mo.  605,  22  S. 
W.  808  (1893);  Rose  r.  First  Nat. 
Bank,  91  Mo.  401,  3  S.  W.  876 
(1886)  ;  Springer  v.  Hall,  83  Mo.  697 
(1884);  State  r.  Tompkins,  71  Mo. 
616  (1880)  ;  State  v.  Clinton,  67  Mo. 
385    (1878). 

Montana.  —  Davis  r.  Fredericks, 
3  Mont.  262   (1878). 

New  Hampshire.  —  State  v.  Shin- 
born,  46  N.  H.  497,  88  Am.  Dec.  224 
(1866);  Bowman  r.  Sanborn,  25  N. 
H.  87   (1852). 

'S'ew  York.  —  Shaw  r.  Bryant,  90 
Hun  374,  35  N.  Y.  Suppl.  909  (1895)  ; 
Hynes  v.  McDermott,  82  X.  Y.  41, 
37  Am.  Rep.  538  (1880)  ;  Pontius  r. 
People,  21  Hun  328  (1880)  ;  Miles  v. 
Loomis,  75  N.  Y.  288,  31  Am.  Rep. 
470  (1878);  Goodyear  r.  Vosburgh, 
63  Barb.  154  (1872);  Du  Bois  i'. 
Baker,  40  Barb.  556  (1863);  Van 
Wyck  !-.  Mcintosh,  14  N.  Y.  439 
(1856). 

North  Carolina.  —  Kornegay  v. 
Kornegay,  117  N.  C.  242,  23  S.  E. 
257  (1895);  Jarvis  v.  Vanderford, 
116  N.  C.  147,  21  S.  E.  302   (1895); 
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or  more  signatures  and  state  his  opinion  as  to  whether  they  "were 
written  by  the  same  person.^  About  the  genuineness  of  these  no 
collateral  issue  was  regarded  as  likely  to  arise. 

Estoppel.  —  If  the  party  who  alone  could  object  to  the  reception 
of  such  evidence  is  estopped  to  deny  the  genuineness  of  the  stand- 
ardizing specimen,*  additional  administrative  reason  is  furnished 
for  permitting  the  comparison.®  And  if  the  document  sought  to 
be  used  for  such  purpose  has  been  admitted  in  the  trial  court  with- 
out objection,  it  will  be  too  late  to  urge  in  an  appellate  court 
that  the  writing  was  irrelevant  to  any  legitimate  issue  in  the  case.* 

Parts  of  same  document.  — ■  Should  an  alleged  fraudulent  alter- 
ation of  an  otherwise  genuine  document  be  in  issue  or  should  it 


State  V.  De  Graff,  113  N.  C.  688,  18 
S.  E.  507  (1893);  Tunatall  v.  Cobb, 
109  N.  C.  316,  14  S.  E.  28  (1891); 
McLeod  f.  Bullard,  84  N.  C.  529 
(1881)  ;  Yates  v.  Yates,  76  N.  C.  142, 
149    (1877). 

North  Dakota.  —  Territory  v. 
O'Hare,  1  N.  D.  30,  44  N.  W.  1003 
(1890). 

Ohio.  —  Pavey  f.  Pavey,  30  Ohio 
St.  600  (1876);  Hicks  t;.  Person,  19 
Ohio  426   (1850). 

Pennsylrnnia.  —  Appeal  of  Ander- 
son, 222  Pa.  182,  70  Atl.  1005  (1908). 

Tennessee.  —  Kannon  v.  Galloway, 
2   Baxt.   232    (1872). 

Texas.  —  Jester  v.  Steiner,  86  Tex. 
415,  25  S.  W.  411  (1894)  ;  Mardes  V. 
Meyers,  8  Tex.  Civ.  App.  542,  28  S. 
W.  693  (1894);  Williams  v.  State, 
27  Tex.  App.  466,  11  S.  W.  481 
(1889)  ;  Kennedy  v.  Upshaw,  64  Tex. 
420  (1885);  Smith  v.  Chiles,  1  Tex. 
App.  Civ.  Cas.  §  124  (1881);  Eborn 
!■.  Zimpleman,  47  Tex.  503,  26  Am. 
Eep.   315    (1877). 

Z7ta7i..— Tucker  t.  Kellogg,  8  Utah 
11,  13  (1892);  Durnell  v.  Sowden,  5 
Utah  216,   14  Pac.  334    (1887). 

West  Virginia.  —  Tower  v.  Whip, 
53  W.  Va.  158,  44  S.  E.  179,  63  L. 
R.  A.  937  (1903)  ;  Clay  v.  Alderson's 
Adm'r,  10  W.  Va.  53  (1874);  Clay 
V.  Robinson,  7  W.  Va.  348,  10  W.  Va. 
158   (1874). 


^yisoonsin.  —  Hazleton  v.  Union 
Bank,  32  Wis.  47  (1873);  Pierce  v. 
Northey,   14   Wis.   9    (1861). 

United  States.  —  National  Ace. 
Soc.  V.  Spiro,  78  Fed.  775,  24  C.  C. 
A.  34  (1897);  U.  S.  v.  Mathias,  36 
Fed.  893  (1888);  U. 'S.  v.  Jones,  10 
Fed.  470  (1881);  Moore  v.  U.  S.,  91 
U.  S.  270  (1875)  ;  U.  S.  v.  Chamber- 
Iain,  25  Fed.  Cas.  So.  14,778,  12 
Blatchf.  390    (1874). 

Papers  admitted  to  be  genuine  but 
not  in  the  case  have  been  rejected. 
Jones  V.  State,  60  Ind.  241  (1877); 
Huston  V.  Schindler,  46  Ind.  38,  41 
(1874). 

"  This  limitation,  it  must  be  con- 
ceded, is  not  very  philosophical  or 
logically  satisfactory,  but  is  justi- 
fied by  the  necessity  of  the  case,  and 
at  all  events  answers  the  objection 
of  collateral  issues."  Miles  f. 
Loomis,  75  N.  Y.  296  (1878),  per 
Hand,  J. 

3.  U.  S.  V.  Darnaud,  25  Fed.  Cas. 
No.   14,918,  3  Wall.  Jr.   143    (1855). 

4.  Kennedy  v.  Upshaw,  64  Tex.  411 
(1885). 

5.  §§  2232,  2237. 

6.  Miles  V.  Loomis,  75  N.  Y.  288, 
31  Am.  Eep.  470  (1878).  See  also 
Pontius  V.  People,  21  Hun  (N.  Y.) 
328   (1880). 
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happen,  in  some  other  way,  that  portions  of  a  document  are  un- 
doubtedly genuine,  while  others  are  claimed  to  have  been  fabri- 
cated, a  skilled  witness  will  be  allowed  by  these  courts  to  compare 
the  different  parts  of  the  instrument,  and  to  state  his  inference 
or  conclusion  as  to  whether  they  are  written  by  the  same  person.^ 

§  2242.  ("  Comparison  of  Hands  "  ;  American  Rule;  Witness 

to  Comparison  accepted) ;  Comparison  with  Documents  already  on 

File Not  unnaturally,  the  same  rule  has  been  applied  to  papers 

on  file  or  otherwise  of  record  ^  in  the  case. 

§  2243.  ("  Comparison  of  Hands  "  ;  American  Rule;  Witness 
to  Comparison  accepted) ;  Comparison  with  Documents  introduced 
for  the  Purpose.  —  The  rationalizing  tendencies  of  judicial  ad- 
ministration have,  in  several  jurisdictions,  led  to  the  admission 
into  evidence  of  documents  in  the  disputed  handwriting  which 
were  otherwise  irrelevant.  The  purpose  of  this  has  been  to  enable 
a  suitably  skilled  witness  to  state  an  inference  from  resemblance 
to  a  mental  standard  as  to  whether  an  alleged  specimen  of  the 
handwriting  in  question  was  or  was  not  genuine.^ 

7.  Hawkins  i'.  Grimes,  13  B.  Mon.  West  Virginia.  —  Tower  v.  Whip, 

(Ky.)      257      (1852);      Williams     v.  53  W.  Va.   158,  44  S.  E.  179,  63  L. 

Drexel,  14  Md.  566   (1859);  Graham  R.  A.  937    (1903). 

V.  Spang,    (Pa.   1888)    16  Atl.  91.  United  States.  —  Dunlop  r.  Silver, 

§  2242-1.  Colorado.  —  Bradford  v.  8  Fed.  Gas.  No.  4,169,  1  Cranch  0.  C. 

People,    22    Colo.    157,   43   Pac.    1013  27,  1  Cranch  367,  2  L.  ed.  139  ( 1801). 

(1896);    Wilber   v.   Eicboltz,   5   Colo.  §  2243-1.  Connecticut.  —  Tyler  v. 

240    (1880).  Todd,  36  Conn.  218    (1869). 

Kansas.  —  Abbott  v.  Coleman,  22  Georgia.  —  Goza   r.  Browning,  96 

Kan.  250,  31  Am.  Rep.   186    (1879).  6a.  421,  23  S.  E.  842   (1895). 

Michigan.  —  Vinton    !'.    Peek,    14  Kansas.  —  State  r.  Ryno,  68  Kan. 

Mich.  287   (1866).  348,  74  Pae.  1114   (1904). 

Missoiwi.  —  State    v.    David,    131  Maine.  —  State    v.    Thompson,    80 

Mo.  380,  33  S.  W.  28   (1895)  ;  Elsen-  Me.  194,  13  Atl.  892,  6  Am.  St.  172 

rath  V.  Kallmeyer,  61  Mo.App.  430  (1888). 

(1895).  Massachusetts.  —  Costello  v.  Crow- 

North    Carolina.  —  State    V.    Noe,  ell,     139    Mass.    588,    2    N.    E.    698 

119  N.  C.  849,  25  S.  E.  812   (1896)  ;  (1885). 

State   v.  De  Graff,  113  N.  C.  688,  18  Minnesota.  —  Morrison  v.   Porter, 

S.  E.  507    (1893);  Yates  v.  Yates,  ,76  35  Minn.  425,  29  N.  W.  54,  59  Am. 

N.  C.  142   (1877).                                '  ■„  .  Rep.  331   (1886). 

Texas.  —  Williams    v.    State,    27  Mississippi.  —  Roy    v.    First    Nat. 

Tex.  App.  466,  11  S.  W.  481   (1889)  ;  Bank  of  Aberdeen,  33  So.  49   (1903). 

Smith    r.    Chiles,    1    Tex.    App.    Cas.  Neir  Hampshire.  —  State  !\  Hast- 

§  124    (1881).  ings,  53  N.  H.  452   (1873). 
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Refreshing  memory.  —  Even  where  "  comparison  of  hands," 
in  its  restricted  sense,  was  rejected,  a  witness  might  show  that  he 
possessed  a  satisfactory  qualification  by  evidence  that  he  had  seen 
the  person  in  question  write.  When  such  fact  had  been  proved  he 
might  then  compare  the  disputed  specimen  with  others  shown  or 
proved  to  be  genuine  for  the  purpose  of  "  refreshing  his  mem- 
ory." ^  Obviously,  where  this  is  the  object  or  purpose  of  the  com- 
parison, it  is  not  essential  that  the  witness  should  be  technically 
skilled  in  handwriting.^ 

§  2244.  ("  Comparison  of  Hands  "  ;  American  Rule) ;  Statu- 
tory Modifications.  —  Into  this  marked  diversity  of  rules  of  prac- 
tice, to  which  the  rigid  adherence  to  the  doctrine  of  stare  decisis, 
characteristic  of  technical  procedure,  had  given  the  force  of  law, 
came  a  series  of  unifying  statutes.  These  followed,  in  a  large 
degree,  the  model  furnished  by  the  English  statute  of  1854,*  per- 


Ohio.  —  Koons  v.  State,  36  Ohio 
St.  195   (1880). 

Texas.  —  Mardes  v.  Meyers,  8  Tex. 
Civ.  App.  542,  28  S.  W.  693   (1894). 

Vermont.  —  Rowell  r.  Fuller,  59 
Vt.  688,   10  Atl.  853    (1887). 

Virginia.  —  Hanriot  V.  Sherwood, 
82  Va.  1    (1884). 

WasMngton.   —  Moore   v.   Palmer, 

14  Wash.  134,  44  Pac.  142   (1896). 

2.  Indiana. — White  Sewing  Maoh. 
Co.  V.  Gordon,  124  Ind.  495,  24  N.  E. 
1053,  19  Am.  St.  Rep.  109  (1890); 
Thomas  v.  State,  103  Ind.  419,  431, 
2  N.  E.  808   (1885)  ;  Clark  !;.  Wyatt, 

15  Ind.  272   (1860). 

Maryland.  —  National  Bank  !'. 
Armstrong,  66  Md.  115,  6  Atl.  584 
(1886)  ;  Smith  V.  Walton,  8  Gill  85 
(1849). 

Pennsylvama.  —  McNair  v.  Com., 
26  Pa.  390  (1856).  But  see  Travis 
V.  Brown,  43  Pa.  9  (1862)  (modify- 
ing preceding  case ) . 

Virginia.  —  Redford  Adm'r  v. 
Peggy,   6  Rand.  326,  345    (1828). 

England.  —  Burr  i".  Harper,  Holt 
N.  P.  420    (1816). 

"  There  can  be  no  doubt,  I  pre- 
sume, that  if  a  witness  kniws  he  is 
about   to    be   examined    as    to   hand- 


writing, and  has  frequently  seen  the 
party  write,  and  has  in  his  posses- 
sion papers  that  he  saw  him  write, 
and  looks  at  them  so  as  to  refresh 
his  memory  as  to  the  character  and 
manner  of  writing,  and  then  deposes, 
that  this  would  not  destroy  his  tes- 
timony. A  witness  is  called  on  to 
identify  a  man  he  had  before  known, 
but,  before  he  sees  him,  he  looks  at  a 
picture  which  he  recognizes  to  be  a. 
lilceness,  which  recalls  the  features 
and  expression  of  countenance,  and 
notwithstanding  alterations  by  age, 
etc.,  he  testifies  to  his  identity." 
Redford's  Adm'r  v.  Peggy,  6  Rand. 
(Va.)  326,  345  (1828),  per  Coal- 
ters,  J. 

It  is  no  ground  for  rejecting  an 
inference  from  "  comparison  of 
hands "  that  the  witness  retreshed 
his  memory  by.  the  examination  of 
other  specimens  of  the  handwriting. 
Venable  v.  Venable,  (Ala.  1910)  51 
So.  833. 

3.  R.  V.  Shepherd,  1  Cox  Cr.  237 
(1845);  Doe  v.  Suckermore,  5  A.  & 
E.  724,  725  (1836)  ;  Burr  v.  Harper, 
Holt,  N.   P.   420    (1816). 

§  2244r-l.  §  2226. 
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mitting  of  comparison  by  juxtaposition  by  witnesses  with  speci- 
mens of  the  disputed  handwriting  shown  to  the  satisfaction  of  the 
court  to  be  genuine.  Similar  statutes,  in  code  revisions  or  in- 
dependently, have  been  passed  in  many  American  states.  Several 
illustrations  of  these  acts  have  been  referred  to  in  the  sections 
immediately  following.  While  they  are  not  to  be  relied  upon,  in 
the  absence  of  express  reference,  as  complete  statements  of  the  law 
at  any  particular  time,  they  show  very  well  the  general  scope  and 
tendency  of  the  legislation.^ 

It  scarcely  needed  an  express  decision  to  establish  the  fact  that 
such  statutes  are  not  violative  of  the  constitutional  provisions 
guaranteeing  a  trial  by  jury.  The  jury  are  still  the  ultimate 
judges  of  the  issue  of  genuineness.  Properly  construed,  a  statute 
permitting  "  comparison  of  hands  "  requires  the  jury  to  make  the 
ultimate  decision  concerning  the  authenticity  of  the  standard  with 
which  the  disputed  writing  is  compared.  It  leaves  to  the  court 
only  the  determination  of  the  preliminary  question  whether  suffi- 
cient proof  has  been  given  that  the  papers  are  genuine  so  as  to 
authorize  their  submission  to  the  jury.^  The  ordinary  common 
law  function  of  the  trial  judge  in  passing  upon  the  genuineness  of 
the  standardizing  specimens  or  as  to  the  qualifications  of  the  wit- 
ness to  aid  the  jury  do  not  appear  to  have  been  materially  en- 
larged.* The  old  procedural  qualifications  of  seeing  a  person 
write,®  adoption  in  course  of  business  ^  or  the  like,  are  still  avail- 
able to  a  proponent.'' 

Irrelevant  documents.  —  It  is  not  essential,  under  these  statutes, 
that  the  standardizing  documents  should  be  relevant  for  any  other 
purpose  in  the  case.  Except  for  their  influence  in  creating  the 
standard,  the  writings  may  be  entirely  irrelevant.^ 

2.  §§  2246  et  seq.  Georgia.  —  Kelly  v.  Keese,  102  Ga. 

3.  People    V.   Moliueux,    168   N.   Y.       700,  29  S.  E.  591    (1897). 

264,  61  N.  E.   286,   62  L.  R.  A.   193  loua.  —  Eiordau   r.  Guggerty,  74 

(1901).  Iowa    688,    39    N".    W.    107     (1888); 

4.  People  V.  Molineux,  168  N.  Y.  Baker  r.  Mygatt,  14  Iowa  131 
264,  61   N.  E.  286,  62  L.  R.  A.   193  (1862). 

(1901).  iVeic  York.  —  Peck  v.  Callaghan,  95 

5.  §  2199.  N.  Y.  73   (1884). 

6.  §  2203.  Oregon.  —  Munkers  v.  Farmers  Ins. 

7.  McKay  i\  Lasher,  121  N.  Y.  482,  Co.,  30  Oreg.  211,  46  Pac.  850  (1896). 
24  N.  E.  711   (1890).  Tennessee.  —  Powers  r.  McKenzie, 

8.  Cnlifornm.  —  Marshall  r.  Han-  90  Tenn.  167,  16  S.  W.  559  (1891). 
cock,  80  Cal.  82,  22  Pac.  61  (1889).          Vwited  States.  —  Holmes  v.  Gold- 
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Some  flickenngs  of  the  influence  of  earlier  ideas  are  occasionally 
visible.  It  has,  for  example,  been  held  that  statutes  permitting 
"  comparison  of  hands,"  being  in  derogation  of  the  common  law 
should  be  strictly  construed.® 

§  2245.  ("  Comparison  of  Hands  "  ;  American  Rule;  Statu- 
tory Modifications);  ftualification Under  statutory  regula- 
tions, as  of  common-law,  the  qualification  of  the  witness  to  aid  the 
jury  must  be  established  to  the  satisfaction  of  the  trial  court. 
The  judge  will  adjudicate  as  to  whether  the  witness  has  had  a 
reasonable  opportunity  for  observing  the  genuine  specimens  and 
thereby  forming  a  mental  standard.  It  is  also  for  him  to  deter- 
mine whether  the  witness  has  had  satisfactory  opportunities  for 
comparing  the  disputed  specimen  with  such  standard  and  is 
possessed  of  the  mental  powers  and  technical  training  necessary 
to  form  an  inference  helpful  to  the  jury.  The  skilled  witness  who 
would  testify  by  "  comparison  of  hands  "  must  be  affirmatively 
shown,  without  regard  to  the  existence  or  non-existence  of  a  state 
statute,  to  be  so  far  qualified  as  to  render  his  inference  helpful 
to  the  tribunal.-' 

Action  of  appellate  courts.  —  The  action  of  the  trial  judge  in 
passing  upon  the  qualifications  of  witnesses  is  naturally  entitled 
to  great  weight  in  an  appellate  court.  The  ruling  will  not  be 
reversed  unless  it  is  unreasonable  or  it  appears  that  other  error 

smith,  147  U.  S.   150,   13  S.  Ct.  288,  Nebraska.  —  Heffernan  v.  O'Neill, 

37  L.  ed.  118    (1893)    (under  Oregon  1   Nebr.    (Unofif.)   363,  96  N.  W.  244 

statute).  (1901). 

England.   —   Birch    v.   Rldgway,   1  Islew  Jersey.  ■ —  Gordon's   Case,  50 

F.  &  F.  270  (1858).    See  also  Roupel  N".  J.  Eq.  397,  26  Atl.  268   (1892). 
V.  Haws,  3  F.  &  F.  784  (1863)  ;  Ores-  l^ew  York.  —  People  v.  Collins,  57 

well  I.  Jackson,  2  F.  &  F.  24  (1860).  N.  Y.  App.  Div.  257,  68  N.  Y.  Suppl. 

9.  Franklin   v.   Franklin,  90   Tenn.  151,  15  N.  Y.  Cr.  305  (1901)  ;  People 

44,  16  S.  W.  557   (1891).  v.  Dorthy,  50  N.  Y.  App.  Div.  44,  63 

§    2845-1.    California.  —   Spottis-  N.  Y.   Suppl.  592,   14  N.  Y.   Cr.  545 

wood   V.   Weir,   80   Cal.  448,  22  Pac.  (1900)  ;  People  v.  Severance,  67  Hun 

289    (1899);    Neal   v.   Neal,    58    Cal.  182,  22  N.  Y.  Suppl.  91    (1893). 
287    (1881);    Goldstein   v.   Black,   50  Tennessee.  —  Powers  v.  McKenzie, 

Cal.  462   (1875).  90  Tenn.   167,   16  S.  W.  559    (1891). 

Iowa.  —  Mixer  v.  Bennett,  70  Iowa  Texas.  —  Bratt  v.   State,  38  Tex. 

329,  30  N.  W.  587   (1886);  Winch  v.  Cr.   121,  41  S.  W.  622    (1897);  Hea- 

Norman,  65  Iowa  186,  21  N.  W.  511  cock    v.     State,     13     Tex.     App.     97 

(1884).  (1882). 

Missouri.  —  State    v.    David,    131 
Mo.  380,  33  S.  W.  28   (1895). 
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in  law  has  been  committed.  Even  where  error  in  law  is  shown 
the  original  action  will  stand,  in  the  absence  of  evidence  by  the 
party  claiming  to  have  been  aggrieved,  that  he  has  been  prejudiced 
by  it.2 

§  2246.  C"  Comparison  of  Hands  "  ;  American  Rule;  StatU' 

tory  Modifications);  California In  California  it  is  provided' 

that  "  evidence  respecting  the  handwriting  may  also  be  given  by 
a  comparison,  made  by  the  witness  or  the  jury,  with  writings  ad- 
mitted or  treated  as  genuine  by  the  party  against  whom  the  evi- 
dence is  offered,  or  proved  to  be  genuine  to  the  satisfaction  of  the 
judge."  2 

§  2246a.  ("  Comparison  of  Hands  "  ;  American  Rule;  StatU' 

tory  Modifications);  Colorado The  statutory  modification  of 

the  handwriting  rules  in  Colorado  reads  as  follows : '  "  Compari- 
son of  a  disputed  writing,  with  any  writing  proved  to  the  satisfac- 
tion of  the  Court  to  be  genuine,  shall  be  permitted  to  be  made  by 
witnesses  in  all  trials  and  proceedings,  and  the  evidence  of  wit- 
nesses respecting  the  same  may  be  submitted  to  the  Court  and  jury 
as  evidence  of  the  genuineness  or  otherwise  of  the  writing  in 
dispute."  ^ 

§  2246b.  ("  Comparison  of  Hands  "  ;  American  Rule;  Statu- 
tory  Modifications);  Delaware.  —  The   state  of  Delaware   has 

2.  Powers    v.   McKenzie,    90    Tenn.  Ancient    documents.  —  "  Where    a 

167,  16  S.  W.  559   (1891).  writing   is    more    than    thirty    years 

§   2246-1.  Code  Civ.  Proe.,  §   1944  old,    the    comparison    may    be    made 

(1908).  with  writings  purporting  to  be  genu- 

Evidenee  will  be  received  of  "  the  ine,  and  generally  respected  and  acted 

opinion   of   a   witness   respecting  the  upon   as  such  by   persons  having  an 

identity  or  handwriting  of  a  person,  interest  in  Icnowing  tlie  fact."     Cal. 

when  he  has  Icnowledge  of  the  person  Code  Civ.  Proc,  §  1945   (1872). 

or    handwriting;    his    opinion    on    a.  §  2246a-l.  St.,  p.  264,  §  1    (1893). 

question    of    science,    art,    or    trade,  2.  Bradford  v.  People,  22  Colo.  157, 

when    he    is    skilled    therein."      Code  43     Pac.     1013     (1896);     Wilber    v.' 

Civ.  Proc,  §  1870,  par.  9   (1872).  Eicholtz,  5  Colo.  240,  243   (1880). 

2.  See  also  People  r.  Driggs,   (Cal.  Marks.  —  The  genuineness   of   an 

App.   1910)    112  Pac.   577;   People   r.  illiterate's    signature    by    XX's    and 

Gordon,    (Cal.   App.    1910)    110    Pac.  -|--|-'s  is  the  subject  of  expert  testi- 

469;    People    v.    Storke,    (Cal.    1900)  mony;   the   signer's   mark  by  crosses 

60    Pac.     1090;     People    v.    Creegan,  having   many   peculiarities.     Ausmus 

121   Cal.   554,   53  Pac.   1082    (1898)  ;  r.  People,  47  Colo.  167,  107  Pac.  204 

Marshall  v.  Hancock,  SO  Cal.  82,  22  (1910). 
Pac.    61     (1889);    Neal    i;.    Neal,    58 
Cal.  287   (1881). 
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enacted  *  a  statute  whicli  closely  follows  the  English  Common  Law 
Procedure  Act  of  1854.^ 

§  2246c.  ("  Comparison  of  Hands  "  ;  American  Rule;  Statu- 
tory Modifications) ;  Florida.  —  Florida  prescribes  ^  that:  "  Com- 
parison of  a  disputed  writing  with  any  writing  proved  to  the 
satisfaction  of  the  judge  to  be  genuine  shall  be  permitted  to  be 
made  by  witnesses;  and  such  writings,  and  the  evidence  of  wit- 
nesses respecting  the  same,  may  be  submitted  to  the  jury,  or  to 
the  Court  in  case  of  a  trial  by  the  Court,  as  evidence  of  the  gen- 
uineness or  otherwise,  of  the  writing  in  dispute."  This  provision 
applies  to  criminal  as  well  as  civil  cases,  and  covers  not  only  the 
genuine  writing  of  the  party  whose  signature  is  alleged  to  be 
forged,  but  also  that  of  the  alleged  forger.^ 

§  2247.  ("  Comparison  of  Hands  "  ;  American  Rule;  Statu= 
tory  Modifications);  Georgia.  —  The  state  of  Georgia  has 
enacted  ^  that  "  other  writings  proved  or  acknowledged  to  be 
genuine,  may  be  admitted  in  evidence  for  the  purpose  of  compari- 
son by  the  jury  " ;  ^  but  "  such  other  new  papers,  when  intended 
to  be  introduced  shall  be  submitted  to  the  opposite  party  before  he 
announces  himself  ready  for  trial."  ^  Although  the  statute  does 
not  distinctly  so  provide,  it  is  held  competent  to  introduce  the 
testimony  of  experts  from  a  comparison  of  the  writings  thus  placed 
in  evidence.* 

§  2247a.  ("  Comparison  of  hands  "  ;  American  Rule;  Statu- 
tory Modifications);  Hawaii A  provision  very  similar  to  the 

English  Common  Law  Procedure  Act  of  1854 '  has  been  adopted 
in  Llawaii.^ 

§  2246b-l.  Laws,  c.  536    (1881).  39  Ga.  544,  99  Am.  Dec.  467   (1869). 

2.  §  2226.  3.  Axsom  v.  Belt,   103  Ga.  578,  30 

§  2246C-1.  Rev.  St.,  §  1121   (1892).  S.   E.   262    (1898);    Georgia  Masonic 

2.  Wooldridge  v.  State,  (Fla.  1905)  Mut.   L.   Ins.   Co.   v.   Gibson,   52   Ga. 

38  So.  3.  640    (1874);   Bruce  v.   Crews,  39  Ga. 

§  2247-1.  Code,  §  5427  (1895).  544,  99  Am.  Dec.  467    (1869). 

2.  See  also  Axson  v.  Belt,  103  Ga.  4.  Goza  v.   Browning,   96   Ga.   421, 

578,   30   S.  E.  262    (1897);   Kelly  v.  23  S.  E.  842   (1895). 

Keese,    102    Ga.    700,    29    S.    E.    591  The  statute  has  been  so  construed 

(1897);  Little  v.  Rogers,  99  Ga.  95,  as   to  prevent  inquiry  regarding  the 

24   S.   E.   856    (1896)     (signature   by  actual   qualifications   of  the   witness. 

mark);   McVicker   v.   Conkle,   96  Ga.  Ga.  Code,  §  5246   (1896). 

595,    24    S.    E.    23    (1895);    Georgia  §  2247a-l.  §  2226. 

Masonic  Mut.  L.  Ins.  Co.  v.  Gibson,  2.  Civil  Laws,  §  1426  (1897). 

52  Ga.  640  (1874);  Bruce  v.  Crews, 
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§  2248.  ("  Comparison  of  Hands  "  ;  American  Rule;  Statu- 
tory Modifications);  Iowa.  —  In  Iowa,i  "evidence  respecting 
handwriting  may  be  given  by  experts,  by  comparison,  or  by  com- 
parison by  the  jury,  with  writings  of  the  same  person  which  are 
proved  to  be  genuine."  ^  The  person  denying  the  authenticity  of 
his  signature  may  introduce  into  evidence  specimens  of  his  hand- 
writing which  he  claims  to  be  genuine,  for  the  purpose  of  institut- 
ing a  comparison  by  skilled  witnesses  with  the  disputed  document. 

Ante  litem,  motam.  —  It  is  not  necessary  that  these  specimens 
should  have  been  made  ante  litem  motam.  The  existence  of  the 
lis  mota  is  a  circumstance  to  be  considered  by  the  jury  in  de- 
termining the  probative  weight  to  be  accorded  the  inference.^ 

§  2249.  ("  Comparison  of  ffands  "  ;  American  Rule;  Statu- 
tory  Modifications);  Kentucky.  —  Kentucky  makes  a  provision 
on  this  subject  ^  which  may  be  thus  summarized :  -  In  any  action 
or  proceeding,  civil  or  criminal,  upon  a  dispute  as  to  the  genuine- 
ness of  the  handwriting  of  a  person,  other  handwritings  of  such 
person,  although  not  in  the  case  for  any  other  purpose,  may  be 
introduced  for  that  of  comparison  by  witnesses  with  the  writing 
in  dispute ;  and  such  writings,  and  the  testimony  of  witnesses  re- 
specting them,  may  be  submitted  to  the  court  or  jury  as  evidence 
concerning  the  genuineness  of  the  writing  in  dispute,  provided 
that  (1)  The  genuineness  of  such  writings  shall  be  proved,  to  the 

§  2248-1.  Code,  §  4620  (1897).  rath,   33   la.   132    (1871);    Morris   v. 

2.  See    also    Coppock    v.    Lampkin,  Sargent,  18  la.  97    (1864);   Baker  v. 

114  la.   664,   87   N.   \V.   665    (1901);  Mygatt,   14   Iowa  131    (1862);   Hyde 

State  V.  Farrington,  90  la.  673,  679,  v.  Woolfolk,  1  Iowa  159   (1855). 

57    X     \V.    606    (1894)     (check    and  Remoteness  excluded.  —  The  speci- 

hotel   register)  ;    Sankey   r.   Cook,   82  men     selected     must    be     sufficiently 

Iowa    125,    47    N.    W.    1077    (1891)  ;  near,  in  point  of  time,  to  be  relevant. 

Hammond   v.  Wolf,  78  Iowa  227,  42  Murphy  v.  Murphy,  (Iowa,  1910)   125 

X.  \V.  778    (1889);  Riordan  ['.  Gug-  X.  W.   191. 

gerty,    74    la.    691,    39    N.    W.    107  3.  Singer   Mfg.    Co.    r.   McFarland, 

(1888)  ;  State  i:  Calkins,  73  la.  128,  53  Iowa  540,  5  N.  W.  739   (1880). 

34  N.  W.  777    (1887)    (signature  on  §  2249-1.  St.,  §  1649   (1903). 

hotel   register);    Wilson   r.   Irish,   62  2.  17  Cvc,  p.  174. 

la.  263,  17  X.  W.  511  (1883)  ;  Singer  Handwriting    of    third    persons.  — 

Mff.  Co.  v.  ilcFarland,  53  Iowa  540,  The  provisions  of  the  statute  are  ap- 

5    N.    W.    739    (1880)  ;    Saunders    v.  parently   intended  to  apply  to  proof 

Howard,  51   Iowa  517.   1   N.  W.   708  of  the  handwriting  of  the   person  in 

(1879)  ;  Whitaker  r.  Parker,  42  Iowa  whose    hand    the    disputed    document 

585     (1876);     Lav    r.    Wissman,    36  purports    to    be.     The   writing   of   a 

Iowa   305    (1873);    Borland   V.   Wal-  third  person  cannot  be  established  in 
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satisfaction  of  the  judge,  by  other  than  opinion  evidence;  (2) 
that  it  be  proved,  to  the  satisfaction  of  the  judge,  that  they  were 
written  before  any  controversy  arose  as  to  the  genuineness  of  the 
writing  in  dispute,  and  that  no  fraud  was  practiced  in  their  selec- 
tion; (3)  that  the  party  proposing  to  introduce  such  writings  give 
reasonable  notice  of  his  intention  to  the  opposite  party,  or  his 
attorney,  with  reasonable  opportunity  to  examine  them  before  the 
commencement  of  the  trial;  (4)  that  the  judge  may  limit  the  num- 
ber of  such  writings;  and  (5)  that  an  error  of  the  judge  shall  be 
subject  to  revision  and  correction  in  the  same  manner  as  if  the 
error  had  been  committed  by  the  court.*  Evidence  by  comparison 
of  hands  is  not  secondary,  in  an  administrative  point  of  view,  to 
other  methods  of  establishing  handwriting.  A  witness  whose 
mental  standard  has  been  created  in  this  way  may  testify  although 
there  have  been  others  who  speak  from  personal  knowledge  as  to 
the  handwriting  in  dispute.* 

§  2250.  ("  Comparison  of  Hands  "  ;  American  Rule;  Statu- 
tory Modifications);  Louisiana The  civil  code  of  Louisiana 

provides '  that  proof  by  "  comparison  of  hands  "  shall  be  per- 
mitted. "  If  tbe  party  [in  a  non-public  act]  disavow  the  signa- 
ture, or  the  heirs  or  other  representatives  declare  that  they  do  not 
know  it,  it  must  be  proved  by  witnesses  or  comparison,  as  in  other 


this  way.    Moore  v.  Com.,  (Ky.  1908)  puted     signature     may     be     proved 

33  Ky.  Law  Eep.  831,  894,  111  S.  W.  "either  by  witnesses  who  have  seen 

714  (embezzlement).  the   defendant   sign   the   act,  or   who 

3.  See  also  Storey  v.  Louisville  declare  that  they  know  it  to  be  his 
First  Xat.  Bank,  72  S.  W.  318,  24  signature  because  they  have  fre- 
Ky.  L.  Rep.  1799  (1903)  ;  Birchett  v.  quently  seen  him  write  and  sign  his 
Bank,  (Ky.  1902)  67  S.  W.  371  name.  But  the  proof  by  witnesses 
(notice  sufficient)  ;  Bogard  v.  John-  shall  not  exclude  the  proof  by  ex- 
son,  (Ky.  1899)  53  S.  W.  651  (lack  perts  or  by  a  comparison  of  the  writ- 
of  notice)  ;  Froman  r.  Crom,  (Ky.  ing,  as  established  by  the  Civil 
1897)  42  S.  W.  728  (affidavit);  An-  Code."  State  v.  Batson,  108  La. 
drews  v.  Hayden,  88  Ky.  455,  11  S.  479,  32  So.  478  (1902)  ;  State  v. 
W.  428,  10  Ky.  L.  Rep.  1049   (1889).  Barrow,    31    La.    Ann.    691     (1879); 

4.  Howard  v.  Creech,  (Ky.  1907)  State  v.  Fritz,  23  La.  An.  56  (1871)  ; 
31  Ky.  Law  Eep.  201,  101  S.  W.  974  Leonard's  Succession,  21  La.  An.  523 
(inOTK  (1869);   Huddleton   v.   Coyle,   21   La. 

§   2250-1.  Rev.   Civ.   (3ode,   §   2245  .\n.  148   (1869);  McDonogh's  Succes- 

(1888).  sion,    18   La.   An.   419,   445    (1866); 

2.  See  also  Code  Pr.,  §  325   (1894)  Whitney  v.   Bunnell,   8   La.   An.   429 

where    it    is    provided    that    a    dis-  (1853)  ;  Temple  v.  Smith,  7  La.  Ann. 
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§  2251.  ("Comparison  of  Hands"  ;  American  Rule;  Statu- 
tory Modifications);  Missouri It  is  provided  in  Missouri^ 

that  "  comparison  of  a  disputed  writing  with  any  writing  proved 
to  the  satisfaction  of  the  judge  to  be  genuine  shall  be  permitted  to 
be  made  by  witnesses,  and  such  writings  and  the  evidence  of  wit 
nesses  respecting  the  same  may  be  submitted  to  the  court  and  jury 
as  evidence  of  the  genuineness  or  otherwise  of  the  writing  in  dis- 
pute." 2 

§  2252.  C  Comparison  of  Hands  "  ;  American  Rule;  Statu- 
tory Modifications);  Montana It  has   been  enacted   in   the 

state  of  Montana  ^  that  "  evidence  respecting  the  handwriting  may 
also  be  given  by  comparison,  made  by  the  witness  or  jury,  with 
writings  admitted  or  treated  as  genuine  by  the  party  against  whom 
the  evidence  is  offered,  or  proved  to  be  genuine  to  the  satisfaction 
of  the  judge."  ^ 

§  2253.  ("Comparison  of  Hands"  ;  American  Rule;  Statu- 
tory Modifications);  Nebraska The  law  of  Nebraska  declares  ^ 

that  "  evidence  respecting  handwriting  may  be  given  by  compari- 
sons made,  by  experts  or  by  the  jury,  with  writings  of  the  same 
person  which  are  proved  to  be  genuine."  ^ 

§  2254.  ("  Comparison  of  Hands "  ;  American  Rule;  Statu- 
tory Modifications);  New  Jersey.  —  Xew  Jersey  provides^  that 

562  (1852);  Plicque  V.  La  Branche,  See  also  Baxter  v.  Hamilton,  20 
9  La.  560,  562  (1835)  ;  Clark  c.  Coch-  Mont.  327,  51  Pac.  265  (1897). 
ran,  3  JIart.  353  (1814);  Sauv6  v.  Ancient  documents.  —  The  Cali- 
Dawson,  2  Mart.  202  (1812)  (old  fornia  rule  (§  2246)  has  been  sub- 
civil  code)  ;  Gaines  v.  Relf,  12  How.  stantially  repeated  in  Montana.  C. 
(U.  S.)   472,  530  (1851).  C.  P.,  §  3236   (1895). 

The  code  of   1812   admitted  "com-  §  2253-1.  Code  Civ.  Proc,  §  344. 

parison    of    hands."       Plicque    v.    La  2.  See    also     Comp.     St.,     §     5918 

Branche,    9    La.    560,    562     (1835);  (1899)  ;  Heffernan  c.  O'Neill,  1  Nebr. 

Sauvfi     1-.     Dawson,     2     Mart.     202  (Unoff.)    363,  96  N.  W.  244   (1901)  ; 

(1812).  Madison  First  Nat.  Bank  r.  Carson, 

§    2251-1.    Code     (1899),    §    4679,  48  Xebr.  763,  67  N.  W.  779   (1896); 

Laws   (1895).  Capital   National   Bank   r.   \Yilliani5, 

2.  See   also    State    v.   ^Yitherspoon,  35  Neb.  410,  53  N.   W.  202    (1892); 

231  Mo.  706,   133   S.  W.  323    (1910)  Grand   Island   Banking   Co.    r.    Shoe- 

( witness    must   be    qualified);    Cook  maker,   31    Neb.    134,    47   N.   W.   696 

V.  Strother,  100  Mo.  App.  622,  75  S.  (1891)  ;  Huff  v.  Nims,  11  Nebr.  363, 

W.    175    (1903);    State    r.    Goddard,  9  N.  W.  548  ( 1881) . 
146  :\Io.  177,  48  S.  \V.  82  (1898).  §  2254-1.  2  N.  J.  Gen.  St.   (1896), 

§  2252-1.  2  Mont.  Codes  (1895),  §  p.  1400,  §  19,  re-enacted  in  St.  1900, 

3235.  c.  150,  §  20. 

2.  C.  C.  P.,  §  3146,  par.  9   (1895). 
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in  all  cases  where  the  genuineness  of  any  signature  or  writing  is 
in  dispute,  comparison  of  the  disputed  signature  or  writing  with 
any  writing  proved  to  the  satisfaction  of  the  court  to  be  genuine, 
shall  he  permitted  to  be  made  by  witnesses.  Such  writings  and 
the  testimony  of  witnesses  respecting  the  same  may  be  submitted 
to  the  court  or  jury  as  evidence  of  the  genuineness  or  otherwise  of 
the  signature  or  writing  in  dispute.  They  must,  however,  if 
sought  to  be  used  before  the  court  or  jury  by  the  party  in  whose 
handwriting  they  are,  be  proved  to  have  been  written  before  any 
dispute  arose  as  to  the  genuineness  of  the  signature  or  writing  in 
controversy.^ 

§  2255.  ("  Comparison  of  Hands  "  ;  American  Rule;  Statu- 
tory Modifications);  New  York The  state  of  New  York  fol- 
lows closely  the  English  rule. 

In  1880,  it  was  provided  ^  that  "  comparison  of  a  disputed  writ- 
ing, with  any  writing  proved  to  the  satisfaction  of  the  court  to  be 
genuine,  shall  be  permitted  to  be  made  by  witnesses  in  all  trials 
and  proceedings,  and  such  writings  and  the  evidence  of  witnesses 
respecting  the  same  may  be  submitted  to  the  court  and  jury  as 
evidence  of  the  genuineness  or  otherwise  of  the  writing  in  dis- 
pute." ^  The  English  statute  of  1854  created,  however,  a  different 
effect  in  the  law  of  England  with  regard  to  handwriting  than  that 
which  the  statute  of  1880  was  adapted  to  produce  in  the  laws  of 
New  York  on  the  same  subject.  Erom  this  attempt  to  regulate 
the  matter  in  piecemeal,  an  interesting  anomaly  has  resulted. 
In  1888,  the  statute  of  1880  with  regard  to  comparison  of  hands 
was  amended.^  By  a  provision,  added  at  the  end  of  the  law  of 
1880  cited  above,  it  was  enacted  that:  "  Comparison  of  a  dis- 
puted writing  with  any  writing  proved  to  the  satisfaction  of  the 
court  to  be  the  genuine  handwriting  of  any  person,  claimed  on  the 
trial  to  have  made  or  executed  the  disputed  instrument  or  writing 
shall  be  permitted  and  submitted  to  the  court  and  jury  in  like 
manner.  But  nothing  within  contained  shall  affect  or  apply  to 
any  action  or  proceeding  heretofore  commenced  or  now  pending." 

2.  See  also  Gordon's  Case,  50  N.  J.       Ins.  Co.   v.  Brown,  30  N.  J.  Eq.  201 
Eq.    397,   26   Atl.   268    (1892);    Yeo-        (1878). 

mans  v.  Petty,   40   N.  J.  Eq.  495,  4  §  2255-1.  Laws   (1880),  c.  36,  §  1. 

Atl.    631    (1885);    Mutual   Ben.  Life  2.  17  Cyc,  p.  175. 

3.  Laws  (1888),  c.  555,  §  2. 
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The  skilled  observer,  on  comparison  of  the  genuine  with  the  dis- 
puted writing,  can  merely  state  his  inference  that  both  were  or 
were  not  written  by  the  same  person.  He  cannot  go  further  and 
testify  positively  as  to  who  wrote  the  disputed  document.*  It 
thus  appears  that  the  original  section  was  not  repealed  by  the  act 
of  1888,  but  that  so  much  of  its  provisions  as  were  contained  in 
the  amendment  were  continued  in  force;  and  an  action  pending 
at  the  time  of  the  amendment  was  governed  by  the  original  stat- 
ute.® It  follows  that,  under  this  enactment,  the  submission  of 
writings  to  a  jury  must  be  made  in  connection  with  the  testimony 
of  skilled  witnesses  as  to  the  genuineness  of  a  disputed  one. 
Should  there  be  no  such  testimony,  the  standardizing  specimens 
cannot  be  received  in  evidence.® 

What  writings  may  he  compared.  —  Under  this  statute  a  "  dis- 
puted writing  "  with  which  comparison  is  permitted  is  any  writing 
which  one  party  upon  the  trial  seeks  to  prove  as  genuine  and  which 
is  not  admitted  to  be  such.  The  writing  must  not  be  otherwise 
incompetent."  Mere  marks,  e.  g.,  parallel  lines  across  the  signa- 
ture of  a  will  are  not  "  handwriting  "  within  the  meaning  of  the 
act.®  On  the  assumption  that  the  skilled  witness  is  not  permitted 
to  state  his  inference  as  to  who  is  the  actual  author  of  the  dis- 
puted writing,  the  range  of  genuine  documents  which  may  be 
introduced  into  evidence  under  this  state  of  the  law  would  be 

4.  People  I".  Severance,  67  Hun  182,  ceived  to  show  that  a  document  pur- 

22  N.  Y.  Suppl.  91    (1893).     See  also  porting  to   be  written  by  A  was  in 

Hobart   v.   Verrault,   74   N.   Y.   App.  fact  forged  by  B.    Peek  v.  Callaghan, 

Div.  444,  77  N.  Y.  Suppl.  483  (1902)  ;  95  N.  Y.  73   (1884). 

People   V.   Corey,    148   N.  Y.   476,   42  Cases  referred  to  later  in  this  aec- 

N.  E.  1066   (1896)  ;  Shaw  v.  Bryant,  tion  render  doubtful  how  far  this  de- 

90    Hun    374,    35    N.   Y.    Suppl.    909  cision  can  be  regarded  as  still  law. 

(1895)  ;  Sprague  v.  Sprague,  80  Hun  5.  Mortimer   r.   Chambers,   63  Hun 

285,    30    N.    Y.    Suppl.    162    (1894);  335,  17  N.  Y.  Suppl.  874  (1892). 

Mutual  L.  Ins.   Co.   r.   Suiter,   14  N.  G.  People  r.  Pickney,  67  Hun  428, 

Y.    Suppl.    404     (1891);     McKay    v.  22  N.  Y.  Suppl.  118  (1893)  ;  Glenn  t'. 

Lasher,   121  N.  Y.  477,  24  N.  E.  711  Roosevelt,  62  Fed.  550  (1894). 

{affirming    50    Hun    383,    3     N.    Y.  7.  People    r.   Molineux,    168   N.  Y. 

Suppl.   352)    (1890);   Bruyn  v.  Rus-  264,   61   N.  E.  286,  62  L.  R.  A.   193 

sell,  52  Hun   17.  4  N.  Y.  Suppl.  784  (1901). 

(1889);  Sudlow  v.  Warshing,  108  N.  8.  In  re  Hopkins,   172  N.  Y.  360, 

Y.  520,  15  N.  E.  532    (1888)  ;   Peck  65  K  E.  173,  12  N.  Y.  Annot.  Cas. 

V.  Calllghan,  95  N.  Y.  73   (1884).  55,  92  Am.  St.  Rep.  746,  65  L.  R.  A. 

Genuine    specimens    of    an    alleged  95   (1902). 
forger's    handwriting    cannot   be   re- 
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extremely  limited.  Such  was  the  effect  of  the  earlier  decisions.* 
Specimens  of  the  handwriting  of  any  other  person  were  held  to 
be  irrelevant.^*'  In  later  rulings,  the  scope  of  the  specimens  has 
been  considerably  widened  ^*  and  it  is  at  least  an  open  question 
whether  Peck  v.  Callaghan  ^^  may  not  be  regarded  as  overruled. 

§  2256.  ("  Comparison  of  Hands  "  ;  American  Rule;  Statu- 
tory ModiScations);  Oregon In  Oregon,  respecting  handwrit- 
ing, it  has  been  enacted  -^  that  the  genuineness  of  the  writing  of  a 
disputed  document  may  be  established  "  by  a  comparison,  made 
by  a  witness  skilled  in  such  matters,  or  the  jury,  with  writings 
admitted  or  treated  as  genuine  by  the  party  against  whom  the  evi- 
dence is  offered."  The  mark  or  cross  used  by  an  illiterate  person 
to  authenticate  a  writing  may  be  established  as  genuine  in  the 
same  way.  Any  impairment  in  probative  weight  raises  a  ques- 
tion for  the  consideration  of  the  jury.^ 

§  2257.  ("  Comparison  of  Hands  "  ;  American  Rule;  Statu- 
tory  Modifications);  Pennsylvania.  —  Since  1895  the  rule  in 
Pennsylvania  has  been  ^  that  where  there  is  a  question  as  to  any 


9.  People  V.  Murphy,  135  N.  Y. 
453,  32  N.  E.  138  (1892)  ;  Bruyn  v. 
Russell,  52  Hun  (N.  Y.)  17,  4  N.  Y. 
Suppl.  784  (1889);  Peck  v.  Callag- 
han, 95  N.  Y.  73  (1884). 

10.  See,  however,  Stat.  1888,  chap. 
555. 

11.  People  V.  Truck,  170  N.  Y.  203, 
63  N.  E.  281  ( 1902)  ;  People  v. 
Molineux,  168  N.  t.  264,  61  N.  E. 
286  (1901);  Peck  v.  Callaghan,  95 
N.  Y.  73  (1884).  See  also  People  v. 
Corey,  148  N.  Y.  476,  42  N.  B.  1066 
(1895). 

"  Under  the  statute,  the  Court  may 
use  any  kind  of  evidence  admissible 
at  common  law,  i.  e.,  any  but  expert 
testimony  based  itself  on  other 
specimens;  the  degree  of  persuasion 
must  be  in  criminal  cases  beyond  a 
reasonable  doubt;  the  jury  also  must 
afterwards  be  satisfied  of  their 
genuineness  before  using  them."  Peo- 
ple V.  Molineux,  168  N.  Y.  264,  61 
N.  E.  286  (1901). 

12.  95  N.  Y.  73   (1884). 

Vol.  Ill  — 192 


§  2256-1.  Hill  Annot.  Laws,  §  765. 
See  also  Code  Civ.  Proc,  §  706,  par. 
9  (1892). 

2.  State  v.  Tice,  30  Oreg.  457,  48 
Pac.  367  (1897);  Munkers  v.  Ins. 
Co.,  30  Or.  211,  46  Pac.  850  (1896); 
Osmun  V.  Winters,  30  Or.  177,  46 
Pac.  780  ( 1896 )  ;  Richardson  v. 
Green,  9  C.  C.  A.  565,  61  Fed.  423,  15 
U.  S.  App.  488,  507  (1894)  ;  Holmes 
V.  Goldsmith,  147  U.  S.  150,  13  S. 
Ct.  288,  37  L.  ed.  118  [affirming  36 
Fed.  484,  13  Sawy.  526,  1  L.  R.  A. 
816]  (1893);  Green  v.  Terwilliger, 
56  Fed.  384  (1892). 

Ancient  documents.  —  The  statute 
of  California  (§  2246)  relating  to  the 
use  of  ancient  documents  in  connec- 
tion with  "  comparison  of  hands " 
has  practically  been  repeated  in 
Oregon.  Code  Civ.  Proc,  §  766 
(1892). 

§  2257-1.  St.  May  15,  Pub.  L.  69 
(1895). 

5  1.  "  Where  there  is  a  question 
as  to  any  simulated  or  altered  docu- 
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simulated  or  altered  document  or  writing,  the  opinion  of  those, 
called  "  experts  "  who  have  had  special  experience  with,  or  who 
have  pursued  special  studies  relating  to,  documents,  handwritings, 
and  alterations  thereof,  is  relevant-  It  is,  therefore,  competent 
for  such  experts,  in  giving  their  testimony,  to  make  comparison  of 
documents  in  disputed  handwriting  with  any  document  or  writing 
admitted  to  be  genuine,  or  proven  to  the  satisfaction  of  the  judge 
to  be  so.  The  evidence  of  such  experts  respecting  the  same  may 
be  submitted  to  the  jury  as  evidence  of  the  genuineness  or  other- 
wise of  the  writing  in  dispute.  In  permitting  comparisons  be- 
tween writings,  this  statute  did  not  alter  the  previous  law  allowing 
the  introduction  of  well  authenticated  examples  of  a  person's 
signature  for  the  inspection  of  the  jury.^  Nor  is  it  objectionable 
that  the  witness  is  further  qualified  by  having  seen  the  person 
write.^ 

§  2258.  ("  Comparison  of  Hands  "  ;  American  Rule;  Statu- 
tory  Modifications) ;  Rhode  Island.  —  The  law  of  Rhode  Island  ^ 
follows  closely  the  language  of  the  English  act  of  1854.^     Com- 


ment or  writing,  the  opinions  of  the 
following  persons  shall  be  deemed  to 
be  relevant:  (a)  The  opinion  of  any 
person  acquainted  with  the  hand- 
writing of  the  supposed  writer,  (b) 
The  opinion  of  those  who  have  had 
special  experience  with  or  who  have 
pursued  special  studies  relating  to 
documents,  handwriting,  and  altera- 
tions thereof  who  are  herein  called 
experts."  §  2.  "It  shall  be  com- 
petent for  experts  in  giving  their 
testimony,  under  the  provisions  of 
this"  act,  to  make  comparison  of  docu- 
ments and  comparison  of  disputed 
handwriting  with  any  documents  or 
writing  admitted  to  be  genuine,  or 
proven  to  the  satisfaction  of  the 
judge  to  be  genuine,  and  the  evidence 
of  such  experts  respecting  the  same 
shall  be  submitted  to  the  jury  as 
evidence  of  the  genuineness  or  other- 
wise of  the  writing  in  dispute." 
§  3.  "It  shall  be  competent  for  ex- 
perts in  formulating  their  opinions 
to  the  Court  and  jury  to  place  the 
genuine   and   disputed   signatures   or 


writings  in  juxtaposition  and  to  draw 
the  attention  of  the  jury  thereto;  and 
it  shall  furthermore  be  competent 
for  counsel  to  require  of  an  expert  a 
statement  of  the  principles  on  which 
he  has  based  his  work,  the  details  of 
his  work,  and  his  opinion  that  the 
results  are  important  to  the  point  at 
issue,  or  the  reasoning,  analysis,  and 
investigation  by  which  he  has  arrived 
at  his  opinion."  §  4.  "  The  opinions 
of  the  witnesses  to  handwriting  be- 
ing submitted  as  competent  testi- 
mony to  the  jury,  the  final  determina- 
tion as  to  whether  any  particular 
handwriting  is  genuine  or  simulated 
shall  remain,  as  heretofore,  a  ques- 
tion for  the  jury  on  all  the  evidence 
submitted." 

2.  Shannon     r.     Castner,     21     Pa. 
Super.  Ct.  294   (1902). 

3.  Berkley  v.  Maurer,  41  Pa.  Super. 
Ct.   171    (1909). 

§    2258-1.    Gen.    Laws    (1896),    c 
244,  §  44. 
2.  §  2226. 
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parison  of  a  disputed  writing  with  any  writing  proved  to  the 
satisfaction  of  the  judge  to  be  genuine  shall  be  permitted  to  be 
made  by  witnesses.  Such  writings,  and  the  evidence  of  witnesses 
respecting  the  same,  may  be  submitted  to  the  court  and  jury  as 
evidence  of  the  genuineness,  or  otherwise,  of  the  writing  in  dispute. 

§  2259,  ("Comparison  of  Hands"  ;  American  Rule;  Statu- 
tory Modifications);  Tennessee In  Tennessee  also  ^  the  Eng- 
lish statute  of  1854  ^  is  closely  followed.  Comparison  of  dis- 
puted writings  or  signatures  proved  to  the  satisfaction  of  the 
judge  to  be  genuine  is  permitted  to  be  made  by  expert  witnesses. 
Such  writing  or  signatures,  and  the  evidence  of  the  experts  re- 
specting the  same,  may  be  submitted  to  the  court  and  jury  as 
evidence  of  the  genuineness,  or  otherwise,  of  the  writing  or  signa- 
ture in  dispute.^  The  writings  or  signatures  used  as  a  standard 
of  comparison  must  have  been  written  by  the  person  purporting 
to  have  made  the  disputed  writing.  Those  of  a  person  other  than 
the  makers  and  witnesses  named  in  such  instrument  are  not  ad- 
missible solely  for  comparison  by  skilled  witnesses  under  this 
statute.* 

§  2260.  ("  Comparison  of  Hands "  ;  American  Rule;  Statu- 
tory Modifications);  Texas In  Texas  is  presented  the  pecul- 
iarity of  a  difference  in  the  use  made  of  "  comparison  of  hands  " 
as  between  civil  and  criminal  cases.  ISTo  provision  exists  for  re- 
ceiving this  class  of  evidence  in  civil  actions.  On  criminal  pro- 
ceedings, however,  the  rule  is  otherwise.  In  this  connection,  it  is 
enacted  ^  that  "  it  is  competent  in  every  case  to  give  evidence  of 
handwriting  by  comparison,  made  by  experts  or  by  the  jury ;  but 
proof  by  comparison  only  shall  not  be  sufficient  to  establish  the 
handwriting  of  a  witness  who  denies  his  signature  under  oath."  ^ 
Even  this  limited  use  is  restricted  by  the  action  of  the  courts.    A 

§  2259-1.  Code  (1896),  §  5560.  §  2260-1.  Code  Cr.  Proc,  art.  794 

2.  §  2226.  (1895). 

3.  See  also  Powers  v.  MeKenzie,  90  2.  See  also  Warren  v.  State,  (Tex. 
Tenn.  167,  16  S.  W.  559  (1891);  Cr.  App.  1908)  114  S.  W.  380;  Man- 
Franklin  V.  Franklin,  90  Tenn.  44,  ning  v.  State,  37  Tex.  d.  180,  39  S. 
16  S.  W.  557   (1891).  W.  118   (1897)  ;  Mallory  v.  State,  37 

4.  Powers  v.  MeKenzie,  90  Tenn.  Tex.  Or.  482,  36  S.  W.  751,  66  Am. 
167,  16  S.  W.  559  (1891);  Franklin  St.  Eep.  808  (1896);  Caldwell  v. 
V.  Franklin,  90  Tenn.  44,  16  S.  W.  State,  28  Tex.  App.  566,  14  S.  W. 
557   (1891).  122  (1890)  ;  Walker  v.  State,  14  Tex. 
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skilled  witness,  for  example,  will  not  be  allowed  to  make  a  fac- 
simile of  a  signature  and  then  have  that  and  a  genuine  specimen 
submitted  to  the  jury  for  the  purpose  of  showing  how  easily  the 
latter  could  be  counterfeited.^ 

§  2261.  ("Comparison  of  Hands"  ;  American  Rule;  Statu- 
tory Modifications);  Wisconsin.  —  The  Wisconsin  statute ^  pro- 
vides that :  "  Comparison  of  a  disputed  writing  with  any  writing 
proved  to  the  satisfaction  of  the  court  to  be  the  genuine  handwrit- 
ing of  any  person  claimed  on  the  trial  to  have  made  or  executed 
the  disputed  instrument  or  writing  shall  be  permitted  to  be  made 
by  witnesses,  and  such  writings  and  evidence  respecting  them  may 
be  submitted  to  the  court  or  jury." 

§  2262.  ("  Comparison  of  Hands  "  ;  American  Rule;  Statu- 
iory  Modifications);  United  States So  far  as  relates  to  crim- 
inal cases,  the  federal  courts  do  not  follow  the  provisions  of  the 
statutes  of  the  states  in  or  for  which  they  are  sitting  in  regard  to 
comparison  of  handwriting.^  They  do,  however,  adopt  these  pro- 
visions in  civil  cases.^ 

§  2263.  ("Comparison   of   Hands");  Proof    of   Standard. — 

Both  at  common  law  and  under  the  statute,  whether  comparison 
was  to  be  made  by  the  court  and  jury  or  by  the  aid  of  witnesses, 
the  ever  present  administrative  danger  of  raising  collateral  issues 
was  to  be  eliminated,  so  far  as  possible.*  As  a  practical  matter,  this 
could  only  be  done  either  by  such  clear  proof  of  the  genuineness 
of  the  standardizing  document  that  no  reasonable  conflict  on  the 

App.   609    (1883);   Heacock  v.  State,  Warren    v.    State,     (Tex.    Cr.    App. 

13   Tex.   App.   97    (1882);   Rogers   c.  (1908)    114  S.  W.  380. 

State,     11    Tex.    App.    608     (1882);  3.  Thomas   r.   State,   18  Tex.  App. 

Heard     t.     State,     9     Tex.     App.     1  213    (1885). 

(1880);   Jones  v.  State,  7  Tex.  App.  §  2261-1.  St.    (1898),   §  4189a. 

457    (1879);   Hatch   v.  State,  6  Tex.  §  2262-1.  U.   S.   v.  Jones,   10  Fed. 

App.  384  (1879)  ;  Phillips  v.  State,  6  469,  20  Blatchf.  235   (1882). 

Tex.  App.  364  (1879).  2.  Holmes  r.  Goldsmith,  147  U.  S. 

Where   a   witness  admitted  having  150,    13    S.    Ct.    288,    37    L.   ed.    118 

written    one    letter    and    denied    the  (1893)      (Oreg.    statute);     Green    v. 

authorship  of  the  other,  one  qualify-  Terwilliger,     56     Fed.     384      (1892) 

ing  as   an   expert   was  properly   per-  (Oreg.  statute), 

mitted  to  testify  that  the  letters  were  §  2263-1.  §§  2232  et  seq. 
in    the    same    person's    handwriting. 
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point  could  well  arise;  or  by  the  exhibition  of  such  a  state  of 
affairs  that  the  party  alleging  the  falsity  of  the  disputed  docu- 
ment could  not,  under  the  rules  of  procedure  or  substantive  law, 
be  heard  to  object.  In  other  words,  the  proof  must  be  clear  ^  or 
the  party  estopped.^ 

§  2264.  ("Comparison   of   Hands";   Proof   of   Standard); 

Admissions.  —  The   genuineness   of   the   standardizing   document 


2.  California.  —  Spottiswood  v. 
Weir,  80  Oal.  448,  22  Pae.  289 
(1899). 

Connecticut.  —  Tyler  v.  Todd,  36 
Conn.  218    (1869). 

Georgia.  —  McVicker  v.  Conkle,  96 
Ga.  584,  24  S.  E.  23  (1895)  ;  Bruce 
V.  Crews,  39  Ga.  544,  99  Am.  Deo. 
467    (1869). 

Indiana.  —  Merritt  V.  Straw,  6 
Ind.  App.  360,  33  N.  E.  657  (1892)  ; 
Shorb  V.  Kinzie,  100  Ind.  429  (1384). 

Iowa.  —  Sankey  v.  Cook,  82  Iowa 
125,  47  N".  W.  1077  (1891);  Winch 
I'  Norman,  65  Iowa  186,  21  N.  W. 
511  (1884)  ;  Wilson  v.  Irish,  62  Iowa 
260,  17  N.  W.  511  (1883);  Hyde  v. 
Woolfolk,  1  Iowa  159    (1855). 

Kansas.  —  Gaunt  v.  Harkness,  53 
Kan.  405,  36  Pac.  739,  42  Am.  St. 
Rep.  297    (1894). 

Louisiana. — Conrad  v.  State  Bank, 
10  Mart.  700   (1822). 

Maine.  —  State  v.  Thompson,  80 
Me.  194,  13  Atl.  892,  6  Am.  St.  Rep. 
172    (1888). 

Massachusetts.  —  Costello  v. 
Crowell,  133  Mass.  352  (1882); 
Com.  V.  Coe,  115  Mass.  481  (1874); 
Nunes  v.  Perry,  113  Mass.  274 
(1873);  Com.  V.  Eastman,  1  Cush. 
189,  48  Am.  Dec.  596    (1848). 

Michigan.  —  People  v.  Cline,  44 
Mich.  290,  6  N.  W.  671   (1880). 

Missouri.  —  Rose  v.  Springfield 
First  Nat.  Bank,  91  Mo.  399,  3  S.  W. 
876,  60  Am.  Rep.  258  (1886)  (cross- 
examination)  ;  Pourcelly  V.  Lewis,  8 
Mo.  App.  593   (1880). 

Xew  Hampshire.  —  State  v.  Hast- 
ings, 53  N.  H.  452   (1873). 

New  York.  —  Farrell  v.  Manhattan 


R.  Co.,  83  N.  Y.  App.  Div.  393,  82  N. 
Y.  Suppl.  334  (1903)  ;  Hobart  v.  Ver- 
rault,  74  N.  Y.  App.  Div.  444,  77  N. 
Y.  Suppl.  483  (1902);  People  v. 
Corey,  148  N.  Y.  476,  42  N.  E.  1066 
(1896);  Bruyn  i\  Russell,  52  Hun 
17,  4  N.  Y.  Suppl.  784  (1889). 

North  Carolina.  - —  Jarvis  v.  Van- 
derford,  116  N.  C.  147,  21  S.  E.  302 
(1895). 

Ohio.  —  Koons  K.  State,  36  Ohio 
St.  195  (1880);  Pavey  K.  Pavey,  30 
Ohio  St.  600  (1876);  Bragg  v.  Col- 
well,  19  Ohio  St.  407   (1869). 

Pennsylvania.  —  Brant  v.  Denni- 
son,  1  Pa.  Cas.  62,  5  Atl.  869  (1885)  ; 
Baker  v.  Haines,  6  Wharton  284,  36 
Am.  Dec.  224   (1841). 

South  Carolina.  —  Desbrow  v.  Far^ 
row,  3  Rich.  382   (1832). 

Texas.  —  Manning  v.  State,  37  Tex. 
Cr.  180,  39  S.  W.  118  (1897)  ;  Mardes 
V.  Meyers,  8  Tex.  Civ.  App.  542,  28  S. 
W.  693  (1894)  ;  Caldwell  i.  State,  28 
Tex.  App.  566,  14  S.  W.  122  (1890)  ; 
Sartor  i;.  Bolinger,  59  Tex.  411 
(1883);  Walker  v.  State,  14  Tex. 
App.  609  (1883);  Heacock  v.  State, 
13  Tex.  App.  97  (1882);  Heard  v. 
State,  9  Tex.  App.  1  (1880)  ;  Hatch 
V.  State,  6  Tex.  App.  384  (1879); 
Phillips  V.  State,  6  Tex.  App.  364 
(1879). 

Vermont.  —  Rowell  v.  Fuller,  59 
Vt.  688,  10  Atl.  853    (1887). 

West  Virginia.  —  .Clay  r.  Robin- 
son, 7  W.  Va.  348   (1874). 

United  States.  —  Green  v.  Ter- 
williger,  56  Fed.  384  (1892);  Shan- 
non V.  Fox,  21  Fed.  Cas.  No.  12,706, 
1  Oranch  C.  C.  133   (1803). 

3.  §§  2232,  2237. 
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may  be  set  at  rest  and  the  danger  of  collateral  issues  removed  by 
an  admission  of  the  party '  whose  ehirography  is  in  dispute.^    A 


§  2264r-l.  No  probative  force  ia  at- 
tached to  the  concession  of  a  witness. 
Shorb  V.  Kinzie,  80  Ind.  502   (1881). 
2.  Arkansas.  —  Redd  v.   State,  65 
Ark.  475,  47  S.  W.  119  (1898). 

Connecticut.  —  Lyon  v.  Lyman,  9 
Conn.  60   (1831). 

Delaware.  —  McCaflferty  v.  Herit- 
age, 5  Houst.  220  ( 1877 )  ;  State  v. 
Spenoe,  2  Harringt.  348   (1838). 

District  of  Columbia.  —  Keyser  v. 
Pickrell,  4  D.  C.  App.  198,  204,  210 
(1894). 

Georgia.  —  Thomas  v.  State,  59  Ga. 
784   (1877). 

Illinois.  —  Rogers  v.  Tyler,  144  111. 
652,  665,  32  N.  E.  393  (1892); 
Brobston  v.  Cahill,  64  111.  356 
(1872). 

Indiana.  —  Williams  !".  State,  93 
N.  E.  448  (1911);  Tucker  v.  Hyatt, 
144  Ind.  635,  41  N.  E.  1047,  43  N.  E. 
872  (1895);  McDonald  v.  McDonald, 
142  Ind.  55,  41  N.  E.  340  (1895); 
Swales  1-.  Grubbs,  126  Ind.  106,  25 
N.  E.  877  (1890);  White  S.  M.  Co. 
V.  Gordon,  124  Ind.  495,  496,  24  N. 
E.  1053  (1890)  ;  Shorb  v.  Kinzie,  100 
Ind.  429  (1884);  Huston  v.  Schind- 
ler,  46  Ind.  38,  43   (1874). 

Iowa.  —  Riordan  v.  Guggerty,  74 
la.  691,  39  N.  W.  107  (1888); 
Whitaker  v.  Parker,  42  Iowa  585 
(1876);  Lay  V.  Wissman,  36  Iowa 
305    (1873). 

Kansas.  —  Gilmore  v.  Swisher,  59 
Kan.  172,  52  Pac.  426  (1898); 
Holmberg  v.  Johnson,  45  Kan.  197, 
25  Pac.  575  (1891);  Macomber  v. 
Scott,  10  Kan.  339   (1872). 

Maine  —  State  v.  Thompson,  80 
Me.  194,  13  Atl.  892,  6  Am.  St.  Rep. 
172  (1888);  Woodman  r.  Dana,  52 
Me.  13  (1860);  Chandler  v.  Le 
Barron,  45  Me.  534  (1858);  Ham- 
mond's Case,  2  Me.  33    (1822). 

Massachusetts.  —  Com.  v.  Andrews, 
143  Mass.  23,  8  N.  E.  643    (1886). 
Michigan.  —  Dietz  v.  Grand  Rapids 


Fourth  Nat.  Bank,  69  Mich.  287,  37 
N.  W.  220    (1888). 

Minnesota.  —  Morrison  v.  Porter, 
35  Minn.  425,  29  N.  W.  54  (1886). 

Mississippi.  —  Wilson  v.  Beau- 
champ,  50  Miss.  32   (1874). 

Missouri.  —  Singer  Mfg.  Co.  v. 
Clay,  53  Mo.  App.  412  (1893)  ;  State 
V.  Scott,  40  Mo.  304   (1870). 

Montana.  — ■  Davis  v.  Fredericks,  3 
Mont.  262    (1878). 

Nebraska.  —  First  Nat.  Bank  v. 
Hedgecock,  127  N.  W.  171  (1910); 
Schmuck  v.  Hill,  96  N.  W.  158 
(1901). 

Neiu  Hampshire.  —  Bowman  v. 
Sanborn,  25  N.  H.  87  (1852). 

Neio  York.  —  Shaw  v.  Bryant,  90 
Hun  374,  35  N.  Y.  Suppl.  909 
(1895);  Hall  V.  Van  Vranken,  28 
Hun  403,  64  How.  Pr.  407  (1882); 
Hammond  v.  Varian,  54  N.  Y.  400 
(1873). 

North  Carolina.  —  State  v.  Noe, 
119  N.  C.  849,  25  S.  E.  812  (1896); 
State  V.  De  Grafif,  113  N.  C.  688, 
693,  18  S.  E.  507  (1893);  Groom  v. 
Sugg,  110  N.  C.  259,  14  S.  E.  748 
(1892);  Tunstall  v.  Cobb,  109  N.  C- 
320,  14  S.  E.  28  (1891);  Yates  v. 
Yates,  76  N.  C.  149   (1877). 

Ohio.  —  Bell  v.  Brewster,  44  Ohio 
St.  690,-  10  N.  E.  679  (1887)  ;  Hicks 
i:  Person,  19  Oh.  426,  441   (1850). 

South  Carolina.  —  Rose  v.  Winns- 
boro  Nat.  Bank,  41  S.  C.  191,  19  S. 
E.  487   (1893). 

r&Eos.  —  Mallory  i;.  State,  37  Tex. 
Cr.  482,  36  S.  W.  751,  66  Am.  St. 
Rep.  808  (1896);  Jester  v.  Steiner, 
86  Tex.  415,  25  S.  W.  411  (1894); 
Wagoner  r.  Ruply,  69  Tex.  703,  7  S. 
W.  80  (1888)  ;  Smyth  v.  Caswell,  67 
Tex.  572,  4  S.  W.  848  (1887);  Ken- 
nedy V.  Upshaw,  64  Tex.  420  (1885)  ; 
Eborn  (;.  Zimpelman,  47  Tex.  503,  26 
Am.  Rep.  315   (1877). 

Utah.  —  Tucker  v  Kellogg,  8 
Utah   11,  28  Pac.  870    (1892);  Dur- 
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party  does  not,  however,  necessarily  admit  the  genuineness  of  a 
specimen  of  handwriting  by  tendering  in  evidence  a  document 
containing  it.^  Another  ruling  which  seems  devoid  of  principle 
is  to  the  effect  that  it  is  proper  to  reject  an  admission  of  genuine- 
ness obtained  for  the  purposes  of  the  trial.*  Nor  does  the  exclu- 
sion of  an  admission  because  not  made  to  the  witness  but  to  an- 
other person  seem  in'  any  way  justified.^ 

Admissions  by  conduct.  —  Any  acting  upon  a  document  as 
genuine  or  other  adoption  by  conduct,  may  have  the  effect  of 
establishing  the  authenticity  of  the  writing  in  question.  As  is 
said  by  the  New  York  court  of  appeals,^'  in  speaking  of  the  genuine- 


nell  r.  Sowden,  5  Utah  216,  222,  14 
Pac.  334   (1887). 

Vermont.  —  State  v.  Horn,  43  Vt. 
20,  23  (1870)  ;  State  v.  Ward,  39  Vt. 
225  (1867);  Adams  v.  Field,  21  Vt. 
256  (1849);  GifTord  v.  Ford,  5  Vt. 
532   (1833). 

Washington.  —  O'Brien  v.  McKel- 
vey,  109  Pac.  337  (1910);  State  v. 
Cottrell,  56  Wash.  543,  106  Pac.  179 
(1910)    (forgery). 

West  Virginia.  —  Tower  v.  Whip, 
53  W.  Va.  158,  44  S.  E.  179  (1903)  ; 
Clay  V.  Eohinson,  7  W.  Va.  359 
(1874).  See  also  State  v.  Koontz, 
31  W.  Va.  129,  5  S.  E.  328  (1888) 
(feigned  hand). 

Wisconsin.  —  Hazleton  v.  Union 
Bank,  32  Wis.  47    (1873). 

United  States.  —  Briggs  v.  U.  S., 
29  Ct.  CI.  178   (1894)  ;  Green  v.  Ter- 
tvilliger,  56  Fed.  384   (1892)    (Oregon 
statute)  ;   U.   S.  r.  Mathias,  36  Fed. 
892   (1888);  Williams  v.  Conger,  125 
r.  S.  413,  8  Sup.  933    (1887);  U.  S. 
V.    McMillan,    29    Fed.    247     (1886) 
U.   S.  V.  Jones,  10  Fed.  470    (1881) 
Moore  v.  U.  S.,  91  U.  S.  270  (1875) 
Rogers     v.     Bitter,     12     Wall.     321 
(1870);    U.   S.  V.   Darnaud,   3   Wall. 
Jr.  181   (185S). 

See  also  §§  2232,  2237. 

"  When  the  writings  presented  are 
admitted  to  be  genuine,  so  that  col- 
lateral issues  are  not  likely  to  arise, 
nor  the  adverse  party  to  be  surprised 
by   evidence   which   he   is   unable   to 


meet,  these  objections  seem  to  us  to 
be  insufficient  as  reasons  for  exclud- 
ing the  evidence."  Morrison  v. 
Porter,  35  Minn.  425,  29  N.  W.  54 
(1886),  per  Dickinson,  J.. 

Admitting  the  making  of  a  note 
does  not  concede  the  genuineness  of 
the  signature.  Bragg  v.  Col  well,  19 
Oh.  St.  407  (1869). 

3.  Martin  v.  Maguire,  7  Gray 
(Mass.)    177   (1856). 

Comparison  by  jury.  —  The  jury 
have  often  been  permitted  to  insti- 
tute "  comparison  of  hands "  with 
specimens  of  the  handwriting  which 
were  not  already  in  the  case  but  were 
admittedly  genuine.  Morrison  v. 
Porter,  35  Minn.  425,  29  N.  W.  54 
(1886);;  Garvin  v.  State,  52  Miss. 
209  (1876);  State  v.  Scott,  45  Mo. 
304  (1870);  Huff  v.  Nims,  11  Neb. 
365,  9  N.  W.  548   (1881). 

The  administrative  favor  accorded 
to  an  admission  has  been  carried  so 
far  that  where  the  maker  disputes 
the  authenticity  of  a  standardizing 
document,  it  his  been  ruled  that  evi- 
dence will  not  be  received  to  contra- 
dict him.  Hughes  v.  Rogers,  8  M.  & 
W.   123    (1841). 

4.  Hynes  v.  McDermott,  82  N.  Y. 
52   (1880). 

5.  Pope  V.  Askew,  1  ired.  16 
(1840). 

6.  Cunningham  v.  Bank,  21  Wend. 
560   (1839),  per  Bronson,  J. 
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ness  of  certain  letters  as  standardizing  documents  in  "  comparison 
of  hands  " :  "  The  acts  done  in  pursuance  of  the  letters  may  be 
followed  by  such  acts  of  approval  or  acknowledgment  on  the  part 
of  the  supposed  author  as  can  only  be  accounted  for  on  the  sup- 
position that  he  was  in  truth  the  writer  of  the  letters;  and  there 
can  be  no  doubt  that  in  this  way,  as  well  as  by  a  direct  admission, 
the  fact  of  authenticity  may  be  satisfactorily  established."  For 
example,  a  witness  who  has  held  notes  signed  by  the  person  whose 
signature  is  in  dispute,  and  which  have  subsequently  been  paid 
by  the  latter,^  may  properly  testify  as  to  his  handwriting.  So  of 
any  person  familiar  with  notes  which  have  been  recognized  as 
genuine  by  their  payment.*  The  principle  also  applies  in  the 
ease  of  one  who  has  been  in  the  habit  of  sending  money  to  the 
person  whose  writing  is  in  dispute  and  obtaining  receipts  signed 
by  him.®  Likewise,  where  the  signature  of  a  prisoner  is  denied, 
a  turnkey  who  has  forwarded  from  the  jail  letters  purporting  to 
have  been  written  by  her  may  testify  as  to  handwriting.^" 

Under  other  circumstances,  the  specimens  so  authenticated  as 
genuine  may  be  rejected.^^  In  other  words,  where  the  conduct  of 
the  alleged  writer  is  such  as  to  recognize  the  genuineness  of  a 
particular  document  purporting  to  be  from  him  it  may  properly 
be  used  as  a  standard  of  comparisons^  although  there  may  be  no 
estoppel  in  the  matter. 

Judicial  and  extrajudicial  admissions.  —  Any  administrative 
danger  in  the  way  of  collateral  issues  is  eliminated  with  especial 
completeness  where  the  concession  of  a  party  is  a  judicial  one.^* 
Should  the  admission  in  question  be  extra  judicial,^*  the  danger  of 
collateral  issues  is  by  no  means  removed,  there  being  no  estoppel.^^ 
Admissibility  is  secured  by  the  rule  of  procedure  ^^  but  the  writer 

7.  Johnson  v.  Daverne,  19  Johns.  12.  Cody  v.  Conly,  27  Gratt.  323 
136    (1821).     See    also    Cunningham       (1876). 

I'.  Bank,  21  Wend.  559   (1839).  13.  §   1233. 

8.  Gordon  v.  Price,  10  Ired.  387  Jones  v.  State,  60  Ind.  241  (1877). 
(1849).  14.  §§  1233,  1288,  1289. 

9.  Com.    V.   Smith,   6   S.   &  R.  571  15.  §  1387,  nn.  1  ct  seq. 

(1819)    (cashier).  Acknowledgment    of    deed.  —  The 

10.  State  V.  Hastings,  53  N.  H.  452  acknowledgment  of  a  deed  recorded 
(1873).  '^''s  been  considered  as  an  insufficient 

11.  Putnam  l'.  Wadley,  40  111.  346,  admission  by  the  grantor  of  the 
348  (1866);  E.  v.  Crouch,  4  Cox  Cr.  genuineness  of  the  signature  to  the 
163  (1850);  Greaves  v.  Hunter,  2  C.  deed.  Hyde  !'.  Woolfolk,  1  la.  161 
&  P.  477   (1826).  (1855). 

16.  §  1234. 
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is  still  at  liberty  to  dispute  the  genuineness  of  his  signature  ^'^  or 
other  writing.^*  Collateral  issues  may  also  arise  from  proof  by 
the  admitting  party  of  any  facts  affecting  the  probative  weight  of 
his  statement,  e.  g.,  that  it  was  obtained  by  duress  or  fraud.^^  It 
follows  from  the  very  definition  of  an  admission  that  it  can  be 
used,  as  a  rule,  only  at  the  instance  of  the  opposite  party.  A 
litigant  cannot  show  that  a  certain  writing  offered  by  himself  as  a 
standardizing  document  is  genuine  by  proving  that  he  has  admitted 
it  to  be  so.^" 


§  2264a.  ("Comparison  of  Hands";  Proof  of  Standard); 

Estoppel.  —  Collateral  issues  are  most  effectively  avoided  by  show- 
ing that  the  party  who  might  otherwise  object  to  the  genuineness 
of  a  standardizing  document  is  estopped  to  do  so.-*^  Indeed,  the 
procedural  effectiveness  of  an  admission  depends  largely  upon  the 
degree  of  estoppel,  legal  or  moral,  which  it  carries  with  it.  Writ- 
ings used  for  the  purpose  of  creating  a  standard  are  freely  ad- 
mitted where  the  opponent  is  not  at  liberty  to  dispute  their 
authenticity.^    This  will  happen  should  the  adverse  party  himself 


17.  McCombs  v.  Foster,  62  Mo. 
App.  303,  305  (1895)  (admission  in 
a  deposition ) . 

"  Now,  here  it  is  true  that  the  de- 
fendant admitted  under  oath,  before 
the  trial  of  this  cause,  that  the  signa- 
tures to  the  checks  were  his  signa- 
tures, yet  he  did  not  admit  or  con- 
cede this  at  the  trial.  It  is  not  a 
play  upon  the  words  '  admit '  or 
'  concede,'  but  is  here  a  question  of 
whether  what  has  taken  place  will 
avoid  the  collateral  issue  as  to 
whether  the  signatures  are  genuine. 
Though  defendant  did  admit  in  his 
deposition,  taken  before  the  trial, 
that  the  signatures  were  genuine, 
that  fact  did  not  conclude  him  on 
that  question.  He  could  still  raise 
the  question.  He  might  afterward 
find  he  was  deceived  or  was  other- 
wise mistaken.  When  a.  party  ad- 
mits out  of  court  a  matter  as  being 
a,  fact,  while  it  is  evidence  against 
him  on  an  issue  as  to  that  fact,  it 
does    not    prevent   him    from    saying 


and  showing  the  contrary.  So,  then, 
though  defendant  did  admit  in  his 
deposition  that  the  signatures  were 
genuine,  yet  he  was  not  precluded 
from  denying  it  at  the  trial,  and  thus 
bring  on  the  collateral  issue,  which 
the  rule  aforesaid  was  designed  to 
avoid."  McCombs  v.  Foster,  62  Mo. 
App.  303,  305    (1895). 

18.  Jones  v.  State,  60  Ind.  241 
( 1877 )  ;  Van  Sickle  v.  People,  29 
Mich.  61   (1874). 

19.  Schmuck  v.  Hill,  (Nebr.  1901) 
96  N.  W.  158. 

20.  Shorb  v.  Kinzie,  80  Ind.  500 
(1881). 

§  2264a-l.  §§  2232,  2237. 

2.  Missouri.  —  Doud  v.  Reid,  53 
Mo.  App.  553  (1893);  Singer  Mfg. 
Co.  V.  Clay,  53  Mo.  App.  412  (1893)  ; 
Rose  V.  Springfield  First  Nat.  Bank, 
91  Mo.  399,  3  S.  W.  876,  60  Am.  Rep. 
258   (1886). 

North  Carolina.  —  Tunstall  v. 
Cobb,  109  N.  C.  316,  14  S.  E.  28 
(1891). 
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claim  rights  under  the  very  document  alleged  to  be  a  genuine 
specimen  of  the  disputed  handwriting.^  In  certain  jurisdictions 
a  rather  drastic  rule  has  been  adopted  to  the  effect  that,  unless  the 
standardizing  document  be  an  ancient  one,*  either  an  admission 
as  to  genuineness,  or  an  estoppel  to  deny  it,  must  be  shown  on  the 
part  of  the  opponent.^  This  rule  has  occasionally  been  carried  to 
considerable  lengths.  Thus,  an  attorney  who  has  seen  the  writing 
on  an  affidavit  submitted  by  his  opponent  may  testify  as  to  it* 

§  2265.  ("Comparison   of   Hands";   Proof   of  Standard); 

Proof Proof  of  the  genuineness  of  a  standardizing  document 

must,  as  is  said  elsewhere,  be  clear  and  positive  ^  and  to  the  satis- 
faction of  the  presiding  judge.^  It  is,  therefore,  addressed  to 
him,^  rather  than  to  the  jury. 

Texas.  —  Mardes  v.  Meyers,  8  Tex. 
Civ.  App.  542,  28  S.  W.  693   (1894). 

West  Virginia.  —  Tower  v.  Whip, 
53  W.  Va.  158,  U  S.  E.  179,  63  L.  R. 
A.  937    (1S03). 

United  States.  —  Williams  v.  Con- 
ger, 125  U.  S.  397,  8  S.  Ct.  933,  31 
L.  ed.  778    (1888). 

3.  Himrod  v.  Gilman,  147  111.  293, 
35  N.  E.  373  (1893)  [affirming  44 
111.  App.  516]. 

4.  §  2268. 

5.  Illinois.  —  Putnam  v.  Wadley, 
40  111.  346   (1866}. 

Indiana.  —  McDonald  v.  McDonald, 
142  Ind.  55,  41  N.  E.  336  (1895); 
Bowen  v.  Jones,  13  Ind.  App.  193,  41 
N.  E.  400  (1895);  White  Sewing 
Mach.  Co.  V.  Gordon,  124  Ind.  495, 
24  N.  E.  1053,  19  Am.  St.  Rep.  109 
(1890);  Walker  v.  Steele,  121  Ind. 
436,  22  N.  B.  142,  23  N.  E.  271 
(1889)  ;  Shorb  v.  Kinzie,  80  Ind.  500 
(1881)  ;  Hazzard  v.  Vickery,  78  Ind. 
64  (1881);  Jones  v.  State,  60  Ind. 
241    (1877). 

Michigan.  —  Van  Sickle  v.  People, 
29  Mich.  61    (1874). 

Missov/ri.  —  State  v.  Thompson, 
132  Mo.  301,  34  S.  W.  31  (1895)  ;  De 
Arman  v.  Taggart,  65  Mo.  App.  82 
(1895);  McOombs  !'.' Foster,  62  Mo. 
App.   303    (1895);   Doud  v.  Reid,   53 


Mo.  App.  553  (1893);  Singer  Mfg. 
Co.  V.  Clay,  53  Mo.  App.  412  (1893). 

'North  Carolina.  —  Tunstall  v. 
Cobb,  109  N.  C.  316,  14  S.  E.  28 
(1891).  See  also  Ratliflf  v.  Ratliflf, 
131  N.  C.  425,  42  S.  E.  887  (1902). 

Oregon.  —  State  v.  Tice,  30  Oreg. 
457,  48  Pac.  367   (1897). 

Texas.  —  Jester  v.  Steiner,  86  Tex. 
415,  25  S.  W.  411  (1894)  ;  Eborn  v. 
Zimpelman,  47  Tex.  503,  26  Am.  Rep. 
315    (1877). 

Oregon  statute.  —  The  law  of 
Oregon  provides  that  evidence  re- 
specting the  handwriting  may  be 
given  by  a  comparison  with  writings 
admitted  or  treated  as  genuine  by 
the  party  against  whom  the  evidence 
is  offered.  §  2256.  Under  this  stat- 
ute it  has  been  held  that  an  instru- 
ment not  admitted  or  treated  by  de- 
fendant as  genuine  cannot  be  used 
•for  the  sole  purpose  of  comparing  the 
handwriting  with  that  of  another 
paper  charged  to  have  been  forged. 
State  r.  Tice,  30  Oreg.  457,  48  Pac. 
367    (1897). 

6.  Smith  V.  Sainsbury,  5  C.  &  P. 
196    (1832). 

§  2265-1.   §   2268. 

2.  §  2277. 

3.  Hall  V.  Van  Vranken,  28  Hun 
(N.  Y.)  403,  64  How.  Pr.  (N.  Y.) 
407    (1882). 
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Fact  of  death  immaterial.  —  Proof  that  the  specimen  of  hand- 
writing used  as  a  standard  is  authentic  is  not  excused  by  the  fact 
that  the  alleged  writer  is  dead.* 

Leaving  genuineness  of  standard  to  the  jury.  —  Such  a  course 
is  indefensible  in  point  of  principle  except  by  consent,  as  both 
parties  have  the  substantive  right  to  insist  that  the  court  and  jury 
shall  each  discharge  its  respective  functions.  It  has,  however, 
occasionally  been  found  convenient  in  practice  to  leave  to  the 
jury  the  question  of  the  genuineness  of  the  disputed  standardizing 
writing.  This  may  be  done  by  giving  appropriate  alternative  in- 
structions, requiring  the  jury  to  credit  the  evidence  of  certain  wit- 
nesses in  accordance  with  the  fact  whether  they  find  such  a  speci- 
men to  be  genuine  or  otherwise.^ 

Resemblance  excluded.  —  In  most  of  the  American  states,  the 
genuineness  of  the  standardizing  document  cannot  be  itself  estab- 
lished by  resemblance  to  a  mental  standard  created  in  the  mind  of 
an  observer.^  In  other  words,  a  disputed  signature  cannot  be 
shown  to  be  genuine  by  its  similarity  to  another  which  is  itself 
authenticated  by  the  opinion  of  a  skilled  witness  who  has  formed 
a  general  impression  of  the  style  of  the  writer.^  In  New  York 
the  rule  is  otherwise.^  As  the  law  was  settled  in  the  case  of 
People  V.  Molineux^  the  genuine  character  of  the  standardizing 
document  may  be  established:  (1)  By  the  concession  of  the  per- 
son sought  to  be  charged  with  the  disputed  writing  made  at  or 
for  the  purposes  of  the  trial,  or  by  his  testimony ;  (2)  by  witnesses 
who  saw  the  standards  written  or  to  whom  or  in  whose  hearing 
the  person  sought  to  be  charged  acknowledged  the  writing  thereof ; 
(3)  by  witnesses -whose  familiarity  with  the  handwriting  of  the 

4.  :\IcVicker  v.  Conkle,  96  Ga.  584,  Cobb,'  109  N.  C.  316,  14  S.  E.  28 
24  S.  E.  23   (1895).  (1891). 

5.  Williams  v.  Conger,  125  U.  S.  Ohio.  —  Sperry  v.  Tebbs,  10  Ohio 
397,  8  S.  Ct.  983,  31  L.  ed.  778  Dec.  (Reprint)  318,  20  Cine.  L.  Bui. 
(1888).  181   (1888). 

6.  Georgia.  —  Bruce  v.  Crews,  39  Texas.  —  Jester  v.  Steiner,  86  Tex. 
Ga.  544,  99  Am.  Dec.  467    (1869).  415,  25  S.  W.  411    (1894);  Eborn  v. 

Iowa.  — ■  Sanlcey  r.  Cook,  82  Iowa  Zimpelman,  47  Tex.  503,  26  Am.  Rep. 

125,  47   N.   W.   1077    (1891);   Winch  315    (1877). 

V.   Norman,   65   Iowa   186,  21   N.   W.  7.  Phillips    v.    State,    6   Tex.   App. 

511    (1884).  364   (1879). 

Massachusetts.  —  Com.     v.     East-  8.  McKay  v.  Lasher,  121  N.  Y.  477, 

man,   1   Gush.   189,  48  Am.  Dec.  596  24  N.  E.  711   (1890). 

(1848).  9.  168  N.  y.  264,  61  N.  E.  286,  62 

North     Carolina.    —   Tunstall     v.  L.  R.  A.  193   (1901). 
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person  who  is  claimed  to  have  written  the  standard  enables  them 
to  testify  to  a  belief  as  to  its  genuineness;  (-i)  or  by  evidence 
showing  that  the  reputed  writer  of  the  standard  has  acquiesced 
in  or  recognized  the  same,  or  that  it  has  been  adopted  and  acted 
upon  by  him  in  his  business  transactions  or  other  concerns. 

Action  of  appellate  courts.  —  The  rulings  of  a  trial  judge  ad- 
mitting or  rejecting  a  standardizing  document  as  sufficiently 
proved,  is  so  largely  a  matter  of  administration  as  to  command 
great  weight  in  an  appellate  court.  The  action  on  this  point  will 
not  be  reversed  unless  reason  has  not  been  employed  ^"  or  some 
other  error  in  law  has  been  committed. ■^■^  It  follows,  that  where 
there  is  a  reasonable  conflict  in  the  testimony,  either  of  two  find- 
ings being  rationally  permissible,  the  action  of  the  trial  judge  is 
conclusive.  The  credibility  of  witnesses  can  best  be  judged  by 
those  who  have  seen  them  upon  the  witness  stand.^^  In  this  way, 
should  the  trial  judge  have  become  satisfied  upon  the  testimony 
of  skilled  witnesses,  proceeding  by  way  of  a  comparison  of  hands, 
that  a  specimen  used  as  a  standard  is  genuine,  his  finding  will  be 
entitled  to  receive  as  much  weight  as  the  verdict  of  a  jury  on  the 
same  subject.^* 

Public  records.  —  Signatures  or  other  specimens  of  a  person's 
handwriting  contained  in  public  documents  may,  as  a  rule,  be 
used  for  standardizing  without  further  proof  of  the  genuineness 
of  the  original  record.^*  The  certificate  of  acknowledgment  to  a 
deed  does  not  prove,  however,  that  the  signature  of  the  grantor  is 
genuine.-'^ 

§  2266.  ("Comparison  of  Hands";  Proof  of  Standard; 
Proof) ;  Ancient  Docuinents.  — i  Among  administrative  indulgences 
accorded  to  ancient  facts,^  is  one  in  connection  with  the  present 
subject.    Old  writings  or  documents  over  thirty  years  of  age,  com- 

10.  State  i\  Thompson,  80  Me.  194,  18.  Shannon  i'.  Castner,  21  Pa. 
13    Atl.    892,    6    Am.    St.    Rep.    172       Super.  Ct.  294,  297   (1902). 

(1888)  ;  Costelo  v.  Crowell,  139  Mass.  13.  Lay  v.  Wissman,  36  Iowa  305 

588,   2   N.   E.    698    (1882);    Com,    v.  (1873). 

Coe,  115  Mass.  481   (1874)  ;  Nunes  v.  14.  Marshall    r.    Hancock,   80   Cal. 

Perry,  113  Mass.  274   (1873).  82,  22  Pac.  61   (1889)    (justice  of  the 

11.  State  r.  Thompson,  80  Me.  194,  peace). 

13    Atl.    892,    6    Am.    St.    Rep.    172  15.  Hyde  v.  Woolfolk,   1   Iowa  159 

(1888)  ;  Costelo  v.  Crowell,  139  Mass.        (1855). 
688,  2  N.  E.  698   (1882).  See  also  §  2264. 

1-1.  §  1741a. 
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ing  from  the  proper  custody,^  will,  in  the  absence  of  circumstances 
of  suspicion,  be  received  in  evidence  as  standards  of  the  hand- 
writing which  they  contain  without  further  proof  of  genuineness.^ 
Thus,  it  was  decided  that  the  signature  of  a  soldier  in  the  war  of 
1812  could  be  shown  by  the  production  of  a  pay-roll  of  a  military 
company  serving  in  that  war,  acknowledging  the  soldier's  receipt 
of  moneys  paid  him  and  produced  from  the  archives  in  the  war 
department  at  Washington,  D.  O.*  Should  the  ancient  document 
purport  to  convey  an  interest  in  land,  its  genuineness  may  be 
corroborated  by  evidence  that  possession  was  held  in  accordance 
with  its  terms.^ 

The  authenticity  of  such  a  writing  itself  may  be  established  by 
the  evidence  of  skilled  witnesses  who  testify  from  juxtaposition  or 
"  comparison  of  hands."  ® 


2.  A  letter  purporting  to  have  been 
written  more  than  thirty  years  ago 
belongs  to  the  class  of  instruments 
known  as  ancient  documents.  Such 
a  letter  where  produced  from  the 
family  papers  of  the  person  to  whom 
it  had  been  addressed  is  presumed 
to  have  been  v/ritten  by  the  person 
in  whose  handwriting  it  purports  to 
be.  Under  these  circumstances  the 
writer  and  the  person  addressed  be- 
ing dead,  it  is  admissible  in  evidence 
without  further  proof  of  its  authen- 
ticity. Bell  V.  Brewster,  44  Ohio 
St.  690,  10  N.  E.  679   (1887). 

3.  Georgia.  —  Goza  v.  Browning, 
96  Ga.  421,  23  S.  E.  842  (1895). 

New  York.  —  Willson  o.  Betts,  4 
Den.  201  (1847);  Jackson  v.  Murry, 
Anth.  N.  P.  143   (1809). 

Pennsylvania.  — ■  Sweigart  v.  Rich- 
ards, 8  Pa.  St.  436   (1848). 

United  States.  —  U.  S.  v.  Ortiz, 
176  U.  S.  422,  20  Sup.  466  (1899) 
(ancient  Mexican  ofBoial  documents)  ; 
Smith  V.  New  Orleans,  C.  &  B.  Co., 
93  Fed.  899,  35  C.  C.  A.  646  (1899) 
(signature  of  Spanish  colonial  secre- 
tary of  Louisiana)  ;  Strother  v. 
Lucas,  6  Pet.  763,  8  L.  ed.  573 
(1832). 

England.  —  Doe  v.  Tarver,  R.  &  M. 
141,  21  E.  C.  L.  719   (1824);  More- 


wood    V.    Wood,    14    East    327    note 
(1811). 

4.  Bell  V.  Brewster,  44  Ohio  St. 
690,  10  N.  E.  679   (1887). 

5.  Goza  V.  Browning,  96  Ga.  421, 
23  S.  E.  842  (1895). 

6.  Alabama.  —  State  v.  Givens,  5 
Ala.  747   (1843). 

Indiana.  —  Clark  v.  Wyatt,  15  Ind. 
271,  77  Am.  Dec.  90   (1860). 

Kentucky.  —  Fee  v.  Taylor,  83  Ky. 
259   (1885). 

New  Jersey.  —  West  v.  State,  22 
N.  J.  L.  212   (1849). 

New  York.  —  Willson  v.  Betts,  4 
Den.  201  (1847)  ;  Jackson  v.  Brooks, 
8  Wend.  426   (1832). 

Ohio.  —  Bell  v.  Brewster,  44  Ohio 
St.  690,  10  N.  E.  679   (1887). 

Pennsylvania.  —  Sweigart  v.  Rich- 
ards, 8  Pa.  St.  436   (1848). 

South  Carolina.  —  Oantey  v.  Piatt, 
2  MoCord  260   (1822). 

Texas.  —  Cook  v.  Granbury  First 
Nat.  Bank,  (Civ.  App.  1896)  33  S. 
W.  998. 

Virginia.  —  Rowt  v.  Kile,  1  Leigh 
216   (1829). 

Wisconsin.  —  Hazleton  v.  Union 
Bank,  32  Wis.  34   (1873). 

United  States.  — Strother  v.  Lucas, 
6  Pet.  763,  8  L.  ed.  573   (1832). 

England.  —  Doe  -v.  Tarver,  R.   & 
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A  long  history.  —  The  dev»lopmeiit  of  the  rule  which  permitted 
ancient  documents  in  the  disputed  handwriting  to  be  used  as  the 
standard  for  "  comparison  of  hands,"  either  in  its  earlier  or  later 
sense,  is  a  comparatively  long  one.  Under  the  early  practice ''  a 
witness  who  had  the  custody,  not  subject  to  administrative  sus- 
picion, of  such  documents,  brought  them  into  court,  placed  them 
along  side  the  disputed  specimen  and  stated  his  inference  as  to 
whether  the  latter  was,  or  was  not,  genuine.  The  jury  could  do 
the  like.s 

In  the  early  half  of  the  nineteenth  century,  the  technical  and 
procedural  rules  of  evidence  assuming  now  their  rigid  proportions, 
this  indulgence  was  removed,  although  not  without  a  struggle.^ 
Still  later,  in  the  development  of  a  more  rational  system,  the 
ancient  document  was  conceded  high  rank  as  a  standardizing  speci- 
men of  the  disputed  writing. 

§  2267.  ("  Comparison    of    Hands "  ;    Proof    of    Standard; 

Proof) ;  Empirical  Rules Judicial  efforts  to  confer  procedural 

exactness  upon  rules  of  practice  embodying  a  large  element  of 
administrative  discretion  have  been  very  noticeable.  In  this  way, 
it  was  thought,  certainty  could  best  be  given  to  substantive  law,  a 
well  recognized  and  highly  desirable  object  of  judicial  administra- 
tion.* Hence  has  resulted,  in  connection  with  handwriting,  a  num- 
ber of  empirical  rules. 

M.    141,    21    E.    C.   L.    719     (1824);  Vnited      States.    —    Williams      ('. 

Morewood  r.  Wood,  14  East  327  note  Conger,    125   U.   S.   413,   8   Sup.   933 

(1811).  31  L.  ed.  785   (1887). 

7.  §  2214c.  England.  —  Doe  ('.  Davies,   10  Q. 

8.  Indiana.  —  Clark  v.  Wyatt,  15  B.  314  (1847);  R.  r.  Barter,  1  C.  & 
Ind.  272   (1860).  K.  436    (1844);   Doe   v.   Suekermore, 

Kentucky.  —  McAllister   v.  McAl-  5  A.  &  E.  717    (1836)  ;  Doe  v.  Xew- 

lister,  7  B.  Monr.  270   (1847).  ton,   1   Nev.   &  P.   6    (1830);   Doe   v. 

Maryland.  —   Smith  v.  Walton,  8  Tarver,  E.  &  Moo.    143    (1S24),  per 

Gill  86    (1849).  Abbott,  C.  J.;  Morewood  v.  Wood,  14 

Missowri.  —  State    v.    Clinton,    67  East  328  (1811);  Koe  v.  Eawlings,  7 

Mo.  384    (1878).  East  282    (1806). 

'New  Jersey.  —  West  v.   State,  22  Canada.   —  Thompson   i'.   Bennett, 

N.  J.  L.  241   (1849).  22  U.  C.  C.  P.  393,  405   (1872). 

North  Carolina.  —  State  v.  Allen,  9.  Doe  i'.  Tarver,  Ry.  &  Moo.  143 

1  Hawks  9   (1820).  (1824). 

West    Virginia.  —  Clay    v.   Robin-  §  2267-1.  S§  556  et  seg. 
eon,   7   W.   Va.   359,   10   W.   Va.   53 
(1874). 
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For  a  further  consideration  of  this  subject,  reference  may  be 
had  to  a  later  section.^ 

Finding  on  person.  —  An  early  rule,  well  calculated  for  the 
elimination  of  collateral  issues,  permitted  the  testimony  from 
"  similitude  of  hands  "  where  this  disputed  document  was  found 
in  the  possession  of  its  alleged  author.  A  certain  degree  of 
primary  evidence  was  thus  circumstantially  furnished  (if  so 
radical  a  departure  from  the  terminology  of  the  present  treatise 
may  be  permitted).  This  inference  might  well  be  corroborated  by 
that  from  "  similitude  of  hands  "  *  and  the  combination  of  the 
two  warranted,  it  was  thought,  the  reception  of  this  dangerous 
class  of  evidence  in  criminal  cases.* 

In  Massachusetts,  it  was  early  ruled  that  the  standardizing 
specimen  could  be  proved  only  by  one  who  had  seen  a  document 
actually  written.^  Testimony  of  authenticity  from  a  general 
familiarity  with  the  handwriting  *  or  from  knowledge  of  it  ac- 
quired in  the  course  of  business  correspondence ''  was  regarded  as 
insufficient.  As  a  rule,  principles  of  administration,*  rather  than 
procedural  requirements,  have  been  laid  down. 

§  2268.  ("  Comparison    of    Hands "  ;    Proof    of   Standard; 

Proof);  Evidence  must  be  positive The  inertia  of  the  court  in 

this  connection  is  great  and,  to  secure  admissibility,  the  proof  of 
genuineness  must  be  clear  and  explicit,^  that  is  to  say  "  direct  and 

2.  §  2276.  Conn.  60   (1831);  State  v.  Nettleton, 

3.  §  2238.  1   Root  308    (1791).     8ee  also   State 

4.  Crosby's     Case,     12     Mod.     72  v.  Brunson,  1  Root  307   (1791). 
(1695).  Georgia.  —  McVicker  v.  Conkle,  96 

5.  Moody     V.     Eowell,     17     Pick.  Ga.  584,  595,  24  S.  E.  23   (1895). 
(Mass.)   490   (1836).  Iowa.  —  Renner  v.  Thornburg,  111 

6.  Cora.  V.  Co€,  115  Mass.  503  la.  515,  82  N.  W.  950  (1900);  San- 
(1874);  Bacon  v.  Williams,  13  Gray  key  v.  Cook,  82  Iowa  125,  47  N.  W. 
(Mass.)  527  ( 1859)  ;  Ward  u.  Fuller,  1077  (1891);  Hyde  v.  Woolfolk,  1 
7  Gray   (Mass.)    178    (1856).  Iowa  159   (1855). 

7.  McKeone  v.  Barnes,  108  Mass.  Kansas.  —  State  v.  Stegraan,  60 
346    (1871).                                                    Kan.  476,  63  Pac.  746  (1901);  Holra- 

8.  Com.  V.  Eastman,  1  Cush.  berg  v.  Johnson,  45  Kan.  197,  25 
(Mass.)  217  (1848)  ("clear  and  un-  Pac.  575  (1891);  Macomber  v.  Scott, 
doubted  proof  ").  10  Kan.  335   (1872). 

§  2268-1.  California.  —  Spottis-  Massachusetts.  —  Costelo  v.  Crow- 
Wood  V.  Weir,  80  Cal.  448,  22  Pac.  ell,  133  Mass.  352  (1882);  Com.  V. 
289  (1899).  Coe,   115   Mass.   481    (1874);    McKe- 

Gonnecticut.  —  Lyon  V.  Lyman,  9  one  v.  Barnes,  108  Mass.  344  (1871); 
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positive."  ^  Familiarity  with  the  writing  of  the  person  in  question 
is  frequently  regarded  as  insufficient.^  Such  proof  may,  however, 
be  circumstantial.*  The  fact,  though,  that  the  document  offered 
as  a  standard  was  found  in  the  custody  and  possession  of  the 


Com.  V.  Eastman,  1  Cush.  189,  48 
Am.  Dec.  596  (1848)  ("clear  and 
undoubted  proof " ) . 

Montana.  —  Davis  v.  Fredericks, 
3  Mont.  262   (1878). 

'Nebraska.  —  First  Nat.  Bank  v. 
Hedgecock,  127  N.  W.  171    (1910). 

Hew  York.  —  Mortimer  v.  Cham- 
bers, 63  Hun,  335,  17  N.  Y.  Suppl. 
874  (1892);  McKay  v.  Lasher,  121 
N.  Y.  477,  482,  24  N.  E.  711    (1890). 

Ohio.  —  Bell  v.  Brewster,  44  Oh. 
St.  696,  10  N.  E.  679  (1887);  Koons 
V.  State,  36  Oh.  St.  199  (1880); 
Pavey  v.  Pavey,  30  Ohio  St.  600 
(1876)  ("directly  to  its  having  been 
written  by  the  party");  Bragg  v. 
Colwell,  19  Oh.  St.  407  (1869)  ;  Cal- 
kins V.  State,  14  Oh.  St.  222   (1863). 

Pennsylvania.  —  Shannon  !'.  Cast- 
ner,  21  Pa.  Super.  Ct.  294  (1902); 
Cohen  v.  Teller,  93  Pa.  St.  123 
(1880);  Haycock  r.  Greup,  57  Pa. 
St.  438  (1868)  ("proved  beyond  a 
reasonable  doubt  ")  ;  Travis  v.  Brown, 
43  Pa.  St.  9,  82  Am.  Dec.  540 
( 1862 )  ;  Depue  v.  Place,  7  Pa.  St. 
428    (1848). 

Texas.  —  Mallory  v.  State,  37  Tex. 
Cr.  482,  36  S.  W.  751,  66  Am.  St. 
Eep.  808  (1896);  Cannon  v.  Sweet, 
(Civ.  App.  1895)  29  S.  W.  947;  Jes- 
ter V.  Steiner,  86  Tex.  415,  420,  25 
S.  W.  411   (1894)  ;  Mardes  v.  Meyers, 

8  Tex.  Civ.  App.  542,  28  S.  W.  693 
(1894);  Sartor  v.  Bolinger,  59  Tex. 
411  (1883);  Heacock  v.  State,  13 
TeS.  App.  97  (1882)  ;  Heard  v.  State, 

9  Tex.  App.  1  (1880);  Hatch  v. 
State,  6  Tex.  App.  364  (1879)  ;  Eborn 
V.  Zimpleman,  47  Tex.  503,  26  Am. 
Eep.  315   (1877). 

Utah. — Durnell  v.  Sowden,  5  Utah 
216,  222,  14  Pac.  334    (1887). 

Vermont.  —  Eowell  v.  Fuller,  59 
Vt.  692,  10  Atl.  853  (1887)  ;  State  v. 


Ward,  39  Vt.  225  (1867)  ;  Adams  v. 
Field,  21  Vt.  256    (1849). 

Virginia.  —  Hanriot  v.  Sherwood, 
82  Va.  1   (1884). 

Washington.  —  O'Brien  r.  McKel- 
vey,  109  Pac.  337  (1910);  State  v. 
Cottrell,  56  Wash.  543,  106  Pac.  179 
(1910)    (forgery). 

United  States.  —  Green  v.  Terwil- 
liger,  56  Fed.  384  (1892);  U.  S.  v. 
Jones,  10  Fed.  470   (1881). 

\Yhere  a  receipt  was  offered  as  a 
standard  of  comparison,  and  the  wit- 
ness testified  that  defendant  gave 
him  a  receipt  that  looked  very  simi- 
lar to  the  one  submitted  but  that  he 
could  not  positively  say  it  was  the 
identical  one,  it  was  held  that  the 
evidence  was  too  uncertain  to  war- 
rant the  admission  of  the  paper  for 
the  purpose  proposed.  Pavey  v.  Pa- 
vey, 30  Ohio  St.  600    (1876). 

Under  the  Oregon  statute  it  has 
been  required  in  the  federal  courts 
that  the  genuineness  of  the  standard- 
izing specimen  must  be  "  proved  be- 
yond all  doubt  or  cavil."  Green  v. 
Terwilliger,  56  Fed.  384   (1892). 

2.  Winch  v.  Norman,  65  Iowa  186, 
21  N.  W.  511   (1884). 

"  In  Hyde  v.  Woolfolk,  1  Iowa  159, 
it  is  said :  '  Two  obvious  methods 
of  proving  the  standard  are  :  First, 
by  the  testimony  of  a  witness  who 
saw  the  person  write  it;  and,  second, 
by  the  party's  admission  when  offered 
by  himself.'  It  is  said  that  these 
may  not  be  the  only  ways  of  making 
such  proof  but  they  indicate  what  is 
understood  by  '  positive  evidence.'  " 
Sankey  v.  Cook,  82  Iowa  125,  47  N. 
W.   1077    (1891). 

3.  Sankey  v.  Cook,  82  la.  125,  47 
N.  W.  1077   (1891). 

4.  Little  V.  Rogers,  99  Ga.  95,,  24 
S.  E.  856   (1896). 
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alleged  writer  is  not  sufficient  to  establish  its  authenticity.® 

Proof  by  comparison  of  hands  has  been  regarded  as  insufficient 
to  establish  the  genuine  character  of  the  standard  itself.® 

§  2269.  ("  Comparison  of  Hands "  ;  Proof  of  Standard; 
Proof) ;  Letter-press  Copies,  Tracings,  magnified  Drawings,  etc.  — 

Among  the  mechanical  aids  available  to  assist  in  testing  or  illus- 
trating the  authenticity  of  a  disputed  handwriting  are  magniiied 
tracings  ^  or  enlarged  drawings.*  Letter-press  copies  of  letters 
cannot  be  used  as  standardizing  documents  on  a  question  of 
genuineness.^  Traced  copies  of  handwriting  have,  however,  been 
regarded  as  not  without  evidentiary  value.* 

§  2270.  ("  Comparison    of    Hands "  ;    Proof    of    Standard; 

Proof) ;  Standardizing  Document  should  be  present  in  Court Ip 

order  that  a  given  writing  should  be  used  as  a  standard  of  com^ 
parison  by  judge,  jury  or  witness,  judicial  administration  will 
require  that  it  be  produced  in  court.''  Among  other  grounds  for 
this  requirement  of  fairness  is  the  obvious  one  that  unless  the 
standardizing  instrument  can  be  made  the  subject  of  cross- 
examination  it  will  often  be  impossible  to  ascertain  the  basis  of 

5.  McCoiD'bs  V.  State,  109  Ga.  496,  Y.  App.  Div.  44,  63  N.  Y.  Suppl.  592, 
34  S.  E.   1021    (1900).  14  N.  Y.   Cr.   545    (1900);   Hynes  v. 

6.  Winch  i;.  Norman,  65  la.  188,  McDermott,  82  N.  Y.  41,  37  Am.  Rep. 
21  N.  W.  511   (1884)  ;  People  v.  Mol-  538    (1880). 

ineiix,   168   N.  Y.  264,  61   N.  E.  286  Where  an  expert  testified  that  the 

(1901)  ;  Archer  v.  U.  S.,  9  Okl.  569,  signature  to  an  insurance  application 

60  Pac.  268   (1900).  was  in  the   same   hand   as   the  body 

§    2269-1.    Howard    v.    Russell,    75  thereof  and   the   policy   issued  there- 

Tex.  171,  12  S.  W.  525   (1889).  on,    and    upon    cross-examination    it 

2.  Ulmer  v.  Gentner,  3  Pennyp.  appeared  that  before  coming  into 
(Pa.)   453   (1883).  court  he  compared  the  signature  with 

3.  Spottiswood  V.  Weir,  66  Gal.  a  policy  not  in  the  ease,  but  in  the 
525,  6  Pac.  381  (1899);  Com.  v.  same  handwriting  and  issued  to 
Eastman,  1  Gush.  (Mass.)  189,  217,  plaintiff  by  the  same  company, 
48  Am.  Dec.  596  (1848);  Cohen  v.  through- the  same  agency,  which  pol- 
Tcller,  93  Pa.  St.  123  (1880);  How-  icy  was  produced  in  court  and  iden- 
ard  V.  Russell,  75  Tex.  171,  12  S.  W.  tifi.ed,  and,  when  asked  if  he  based 
525   (1889).  his  testimony  on  an  examination  of 

4.  Spottiswood  V.  Weir,  66  Gal.  the  policy  in  the  suit  or  the  other 
525,  528,  8  Pac.  381  (1885);  Com.  policy,  he  replied,  "I  base  it  on  tlie 
V.  Eastman,  1  Gush.  (Mass.)  217  writing,"  the  court  properly  refused 
(1848)  ;  Howard  r.  Russell,  75  Tex.  to  strike  out  his  testimony.  Mallory 
171,  12   S.  W.  525    (1889).  v.   Ohio  Farmers'  Ins.   Co.,   90  Mich. 

§  2270-1.  People  v.  Dorthy,  50  N.       112,  51  N.  W.  188    (1892). 
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the  opinion  announced  by  the  skilled  witness.^  On  the  other 
hand  for  the  application  of  the  tests  such  as  the  magnifying,  photo- 
graphing, viewing  under  the  microscope  and  the  like,  which  are 
familiar  to  the  "  handwriting  expert,"  as  he  is  called,  leisure  and 
the  absence  of  distraction  are  usually  essential.  To  obtain  them, 
an  opportunity  of  examining  adverse  specimens  may  be  secured 
by  order  of  court,^  the  details  of  the  order  being  settled  by  local 
practice. 

For  administrative  requirements  connected  with  the  presence  in 
court  of  the  disputed  document  itself,  reference  may  be  made  else- 
where.* 

§  2271.  ("Comparison   of   Hands";   Proof   of   Standard); 

Testing  upon  Cross-Examination.  —  According  to  the  better  opin- 
ion, the  requirements  for  proof  of  genuineness  of  handwriting, 
or  as  to  the  identity  of  the  writer  of  a  disputed  specimen  or  the 
maker  of  a  signature,^  appty  equally  upon  cross-examination  ^ 
as  on  that  which  is  direct  A  different  view,  however,  is  not  with- 
out authority  to  sustain  it.^ 

Collateral  issues.  — ■  A  collateral  issue  may  readily  be  raised 
upon  cross-examination.  This  fact,  seldom  far  from  the  adminis- 
trative consciousness  of  the  judge,  limits  the  range  which  might 

2.  Tyler  v.  Todd,  36  Oonn.  222  It  is  error  to  strike  out  an  admis- 
(1869);  Hynes  v.  McDermott,  82  N.  sion  by  a  handwriting  expert,  made 
Y.  49   (1880).                                                 upon  cross-examination,  that  he  had 

Conversely,    a    witness    cannot    be  been  mistaken  as  to  signatures  which 

asked,  upon  cross-examination,  as  to  he  had  pronounced  genuine,  although 

the  genuineness  of  a  particular  speci-  the  trial  judge  might,  in  his  disere- 

men  unless  he  is   allowed  to  inspect  tion,  have  excluded  an  effort  to  secure 

it.    Taylor  v.  Taylor's  Estate,  101  N.  such  admission  in  the  first  instance. 

W.     832,     11     Detroit    Leg.    N.     711  Hoag  r.  Wright,  174  N.  Y.  36,  63  L. 

(1904).  R.  A.  163    (1903). 

3.  Miles  !!.  Loomis,  75  N.  Y.  292  2.  Gaunt  i'.  Harkness,  53  Kan.  405, 
(1878).  See  aUo  Hynes  v.  McDer-  36  Pac.  739,  42  Am.  St.  Rep.  297 
mott,  82  N.  Y.  49  (1880);  Doe  v.  (1894);  Rose  r.  Springfield  First 
Suckermore,  5  A.  &  E.  748  (1836),  Nat.  Bank,  91  Mo.  399,  3  S.  W.  876, 
per  Denman,  L.  C.  J.  60  Am.  Rep.  258    (1886);  Massey  v. 

4.  §  2271.  A^irginia    Farmer's    Nat.    Bank.    104 
§  2271-1.  Richardson  v.  Neweomb,       111.   327    (1882);    Tyler    r.   Todd,   36 

21  Pick.  (Mass.)   315  (1838);  Moody  Conn.  218  (1869);  Pierce  v.  Northey, 

V.  Rowell,   17  Pick.    (Mass.)    490,  28  14  Wis.  9   (1861). 

Am.    Dec.    317     (1835);    Horner    v.  3.  Thomas   r.   State,  103  Ind.  419, 

Wallis,  11  Mass.  309,  6  Am.  Dec.  169  2  N.  E.  808   (1885). 

(1814). 
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properly,  under  other  circumstances,  be  permitted  with  regard  to 
the  inferences  of  the  skilled  witness  as  to  handwriting.  Certain 
of  these  limitations,  and  the  reasons  for  them,  are  considered  in 
the  following  section.^  It  is  equally  clear  that  where  this  danger 
of  raising  collateral  issues  no  longer  exists,  a  broader  scope  of 
examination  may  safely  be  permitted.  Should  counsel  test  the 
accuracy  of  the  inference  of  such  a  witness  by  means  of  a  speci- 
men of  handwriting  which  is  admitted  ^  to  be  genuine  or,  what 
amounts  to  much  the  same  thing,  by  one  already  in  evidence  in 
the  case,®  no  such  difficulty  of  collateral  issues  is  presented  and 
the  experiment  may  be  freely  made. 

Disputed  specimen  must  be  produced.  —  In  most  instances  it 
may  fairly  be  assumed  that  the  disputed  specimen  of  handwriting 
will,  as  constituting  the  basis  of  the  action,  be  present  in  court. 
In  any  event,  it  will  be  an  object  of  judicial  administration  to 
compel  its  production.  Unless  this  is  done,  much  of  the  force  of 
the  testimony  of  skilled  witnesses,  favorable  or  unfavorable  to 
genuineness,  will  be  lost.  On  the  other  hand,  such  an  occurrence 
places  an  adverse  inference  in  large  measure  beyond  the  range  of 
effective  cross-examination.  Where  there  is  no  bad  faith  in  sup- 
pressing tlie  important  document,  the  absence  of  the  disputed  in- 
strument does  not  render  inferences  brought  out  upon  direct  ex- 
amination inadmissible  in  the  case.''  Thus,  where  a  party  failed 
to  produce  an  instrument  alleged  by  the  adverse  party  to  be  a 
forgery,  the  latter  could  by  experts  show  that  it  was  such,  proof 
being  based  on  a  comparison  of  a  proved  signature  with  their 
recollection  of  the  signature  to  the  instrument.® 

It  has  been  suggested  that  where  the  disputed  specimen  of  hand- 
writing is  lost  or  is,  for  any  cause,  not  produced,  its  authenticity 
may  be  established  not  by  a  comparison  of  hands  but  by  one  of 
the  cruder  and  more  procedural  methods  of  making  proof.®     The 

4.  §  2271a.  (1866)  ;  Abbott  v.  Coleman,  22  Kan. 

5.  Young  V.  Honner,  2  Moo.  &  252  (1879).  See  also  Arbon  v.  Fus- 
Rob.  536   (1840).  sell,  3  F.  &  F.  152   (1862). 

6.  Neal  v.  Neal,  58  Cal.  287  8.  O'Brien  v.  McKelvey,  (Wash. 
(1881);    Thomas   v.   State,    103   Ind.  1910)    109  Pac.  337. 

439,  2  N.  E.  808    (1885);   Harvester  9.    Porter    v.    Wilson,    13    Pa.    646 

Co.  V.  Miller,  72  Mich.  272,  40  N.  W.  (1850). 

429,    16   Am.   St.   Rep.   536    (1888);  Where    a    disputed    specimen    has 

Brown    v.    Chenoweth,    51    Tex.    477  been  lost  no  "comparison  of  hands" 

(1879).  will  be  permitted.     Arbon  v.  Fussell, 

7.  State  V.  Shinborn,  46  N.  H.  502  3  F.  &  F.   152   (1862). 
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consideration,  however,  whatever  its  actual  value,  is  more  properly 
one  which  affects  weight  rather  than  admissibility.^'* 

§  2271a.  ("  Comparison   of   Hands "  ;   Proof   of   Standard; 

Testing  upon  Cross'Examination);  Objectionable  Tests Tests 

as  to  accuracy  of  the  inferences  of  skilled  witnesses  as  to  handwrit- 
ing are  many  and  varied.  Some  consideration  with  relation  to 
certain  of  these  is  given  at  a  subsequent  place  in  the  present  vol- 
ume. "^  A  few  specially  noticeable  specimens  of  the  ingenuity  of 
counsel  upon  cross-examination  would  seem  to  merit  individual 
attention. 

In  the  ease  of  a  party  denying  the  signature  to  a  paper  his 
counsel  cannot,  in  cross-examining  witnesses  who  have  testified 
that  they  know  his  handwriting  and  believe  the  disputed  signature 
to  be  his,  show  the  witnesses  papers  not  already  in  the  case  pur- 
porting to  be  signed  by  him  the  genuineness  of  which  is  not  ad- 
mitted, with  a  view  to  asking  the  witnesses  whether  they  believe 
the  signatures  of  these  papers  to  be  authentic.  The  object  oi  a 
proceeding  of  this  character  naturally  is  to  discredit  the  witnesses 
should  they  take  different  views  on  the  subject.  As  has  been  said, 
such  a  course  will  not,  in  general,  be  permitted.^  The  objection 
to  it  apparently  is  not  so  much  that  it  is  a  trap  as  that  it  is  worth- 
less as  a  test.  A  witness  who  could  be  caught  in  this  way  might 
still  be  helpful  to  the  jury,  if  fairly  treated.  In  so  intricate  a 
matter,  it  would  seem  sound  administration  not  to  permit  ridi- 
cule to  take  the  place  of  reason.  The  objection  sustained  by 
early  judges  that  in  this  way  a  "  comparison  of  hands  "  by  the 
jury  was  indirectly  produced,^  seems  to  be  entitled  to  but  slight 
weight  at  tlie  present  day.  For  much  the  same  reasons,  it  seems 
objectionable  to  submit  to  a  skilled  witness  specially  prepared 
specimens  of  handwriting,  not  necessarily  all  genuine,  in  order 
that  the  observer  may  be  asked  to  pick  out  those  which  he  regards 

10.    States    V.    Hooper,    Bailey    39,  lowed.      Johnson    Harvester     Co.     v. 

(1830).  Miller,  72  Jlich.  265,  40  N.  W.  429, 

§  2271a-l.  §§  2498  et  seq.  16   Am.    St.    Rep.    536    (1888).      See 

2.    Pierce    (■.    Nortliey,    14    Wis.    9  also  Doe   a.  Suokermore,  11  A.  &  E. 

(1861)  ;  Griflfits  r.  Ivery,  11  A.  &  E.  124   (1839). 

322    (Q.  B.)    (1840).     See  also  Wil-  3.  Griffits  v.  Ivery,  11  A.  &  E.  322 

mington    Sav.    Bank    v.    Waste,    (Vt.  (Q.    B.)     (1840).      See    also    Doe   v. 

1904)    57  Atl.  241.  Newton,  1  Nev.  &  P.  1   (1836). 

The   line   of  inquiry  has  been   al- 
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as  authentic,*  although  there  is  authority  for  such  a  course.^ 

Administrative  considerations.  —  Properly  speaking,  the  ad- 
missibility of  such  tests,  as  of  other  matters  involved  in  the  scope 
of  cross-examination  presents  a  question  of  administration.®. 
Under  appropriate  circumstances,  the  benefits  to  be  expected  from 
the  application  of  such  a  test  may  outweigh  in  a  well  balanced 
mind  the  apprehensions  of  its  incidental  dangers.  A  situation  of 
this  sort  would  admit  the  evidence  and  any  general  rule  of  practice 
should  be  made  to  stand  aside.  Occasionally,  the  rule  has  been 
established  otherwise  by  statute.'' 

Collateral  issues.  —  A  somewhat  different  test  on  cross-examina- 
tion has  been  rejected  upon  distinct  administrative  grounds.  A 
cross-examining  counsel  will  not  be  permitted  to  submit  to  an 
adverse  witness  a  document  not  in  evidence  whose  authenticity  is 
not  admitted  with  a  view,  if  he  says  it  is  genuine, 'to  showing  that 
it  is  not,  having  been  fabricated  by  some  one  else,  perhaps  the 
counsel  himself ;  and  if  he  says  it  is  not  genuine,  of  showing  that 
it  is  authentic.  To  permit  such  a  test,  involves  allowing  counsel 
to  negative  the  truth  of  the  witness's  statement,  whatever  it  may 
be.  Otherwise,  it  is  abortive.  To  so  doing,  there  is  also  the  very 
grave  administrative  objection  that  the  possibility  of  a  collateral 
issue  at  once  arises.®     Like  all  administrative  dangers,  that  of 

4.  State  V.  Griswold,  67  Conn.  290,  ture  to  be  genuine  hag  been  cross- 
34  Atl.  1046,  33  L.  R.  A.  227  (1896)  ;  examined  by  being  asked  to  select, 
Massey  v.  Farmers'  Bank,  104  111.  from  among  a  number  of  signatures 
332  (1882);  Andrews  v.  Hayden's  the  one  which  he  claims  to  be  genu- 
Adm'r,  88  Ky.  435,  459,  11  S.  W.  428  ine.  First  Nat'l  Bank  v.  Allen,  100 
(1889)  ("deceiving  the  minds  of  Ala.  476,  489,  14  So.  335  (1893). 
honest  men").  6.   Com.   v.   Pettes,    114  Mass.   307 

5.  Browning  v.  Gosnell,  91  la.  448,  (1873). 

456,  59  N.  W.  340   (1894)  ;  Hornells-  7.  Andrews  v.  Hayden,  88  Ky.  455, 

ville  First  Nat.  Bank  v.  Hyland,  53  US.  W.  428,   10   Ky.  L.  Eep.   1049 

Hun   (N.  Y.)    108,  6  N.  Y.  Suppl.  87  (1889).       See   aUo    Gaunt    v.    Hark- 

(1889).  ness,   53   Kan.   405,   36  Pao.   739,   42 

Information  refused.  —  Where  this  Am.  St.  Rep.  297    (1894);  Wentz  v. 

test  is  permitted,  neither  the  witness  Black,  75  N.  C.  491    (1876). 

nor  the  opposing  counsel  is  entitled  8.  Alabama.  —  Kirksey  v.  Kirksey, 

to  know  what  writings  will  be  used  41  Ala.  636   (1868). 

for  these   purposes,  or  whether  they  Conneoticut.  —  Tyler  v.  Todd,   36 

are  genuine  or  not,  or,  by  whom  they  Conn.  222   (1869). 

were  written.     Traveler's  Ins.  Co.  V.  Kansan.  —  Gaunt  v.  Harkness,  53 

Sheppard,   85   Ga.   751,   12   S.   E.    18  Kan.  405,   409,   36   Pac.   739    (1894). 

(1890).  Michigan.  —  Howard    v.    Patrick, 

A  party  claiming  a  certain  signa-  43  Mich.  128,  5  N.  W.  84   (1880). 
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raising  collateral  issues,  involving  loss  of  time  and  the  possible 
confusion  of  the  jury,  must  be  resolutely  encountered  where  a 
controlling  consideration  is  established.  Under  appropriate 
circumstances,  the  test  of  fictitious  signatures  has  been  applied  to 
the  inference  of  the  skilled  observer.^  A^Tiere,  however,  no  such 
issue  has,  in  fact,  been  raised,  a  ruling  permitting  a  skilled  witness 


ilissouri.  —  Rose  v.  First  Nat'l 
Bank,  91  Mo.  401,  3  S.  W.  878 
(1886). 

Neic  York  —  People  v.  Murphy, 
135  N.  Y.  455,  32  N.  E.  138  (1892)  ; 
Van  Wyck  v.  Mcintosh,  14  N.  Y.  439, 
443    (1856). 

Tennessee.  —  Fogg  -v.  Dennis,  3 
Humph.  48    (1842). 

Wisconsin.  —  Pierce  v.  Northey,  14 
Wis.  12   (1861). 

Ireland.  —  R.  v.  Caldwell,  A.  M. 
&  0.  (Ir.)  324  (1842);  R.  v.  Mur- 
phy, A.  M.  &  0.   (Ir.)   207   (1841). 

9.  Connecticut.  —  Brown  v.  Wood- 
ward, 75  Conn.  254,  53  Atl.  112 
(1902). 

Illinois.  —  Melvin  v.  Hodges,  71 
111.  424   (1874). 

Indiana.  —  Tucker  v.  Hyatt,  144 
Ind.  635,  42  N.  E.  1047  (1895)  ;  Mc- 
Donald V.  McDonald,  142  Ind.  55,  41 
N.  E.  340  (1895);  White  S.  M.  Co. 
V.  Gordon,  124  Ind.  495,  24  N.  E. 
1053   (1890). 

Maine.  —  Page  v.  Homans,  14  Me. 
482   (1837). 

Neic  York.  —  Hoag  v.  Wright,  174 
N.  y.  36,  66  N.  E.  579   (1903). 

"  It  tended  to  cast  doubt  upon  the 
credibility  of  the  witness  and  his 
skill  as  an  expert.  It  suggested  the 
question  whether,  if  the  witness  was 
at  fault  as  to  the  spurious  signa- 
tures, he  was  not  at  fault  as  to  the 
signatures  in  question.  It  made  a. 
direct  attack  upon  the  value  of  his 
opinion.  .  .  .  Owing  to  the  danger- 
ous nature  of  expert  evidence,  and 
the  necessity  of  testing  it  in  the  most 
thorough  manner  in  order  to  prevent 
injustice,  we  are  disposed  to  go  far- 


ther, and  to  hold  that,  where  a  wit- 
ness makes  a  mistake  in  his  effort  to 
distinguish  spurious  from  genuine 
signatures,  and  he  does  not  acknowl- 
edge his  error,  it  may  be  shown  by 
other  testimony.  The  test  sought  to 
be  applied  in  this  case  was  one  of 
the  most  practical  and  conclusive 
that  can  be  employed  to  determine 
whether  the  witness  is  really  an  ex- 
pert or  not.  It  bears  not  only  upon 
his  competency  to  express  an  opinion, 
but  upon  the  value  of  his  opinion 
when  expressed.  .  .  .  The  good 
sense  of  the  trial  judge  will  confine 
it  within  proper  bounds,  and  prevent 
an  unnecessary  consumption  of  time. 
It  is  better  to  take  a  little  time  to 
see  whether  the  opinion  of  the  wit- 
ness is  worth  anything,  rather  than 
to  hazard  life,  liberty,  or  property 
upon  an  opinion  that  is  worth  noth- 
ing. The  evils  and  injustice  arising 
from  the  use  and  abuse  of  opinion 
evidence  in  relation  to  handwriting 
are  so  grave  that  we  feel  compelled 
to  depart  from  our  own  precedents 
to  some  extent,  and  to  establish  fur- 
ther safeguards  for  the  protection  of 
the  public.  As  the  hostility  of  wit- 
nesses to  a  party  may  be  shown  as 
an  independent  fact,  although  it  pro- 
tracts the  trial  by  introducing  a  new 
issue,  so,  as  we  think,  the  incompe- 
tency of  a  professed  expert  may  be 
shown  in  the  srme  way  and  for  the 
same  reason ;  that  is,  because  it  dem- 
onstrates that  testimony,  otherwise 
persuasive,  cannot  be  relied  upon." 
Hoag  r.  Wright,  174  X  Y.  36,  66  N. 
E.  579   (1903),  per  Curiam. 
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to  be  tested  by  the  use  of  other  specimens  cannot  properly  be  re- 
garded as  prejudicial.'" 

Ordinary  observer.  —  Where  the  mental  standard  of  a  witness 
is  based  upon  his  general  familiarity  with  the  handwriting  in 
question  he  cannot  be  shown  various  specimens  of  handwriting  not 
proved  to  he  authentic  and  asked  to  state  his  inference  as  to 
whether  they  were  or  were  not  written  by  the  person  in  question.'^ 
Nor  can  such  a  witness  be  presented  with  a  number  of  miscellane- 
ous signatures,  partly  genuine  and  partly  otherwise,  and  required 
to  select  those  among  them  which  he  regards  as  authentic.'^  The 
test,  however,  has  been  permitted  in  case  of  a  skilled  observer.'^ 

§  2272.  ("  Comparison  of  Hands  ") ;  Proof  limited  to  Handwrit- 
ing of  alleged  Author  of  disputed  Documents Enabling  statutes 

permitting  "  comparison  of  hands  "  possess,  in  many  instances,  a 
common  peculiarity.  The  handwriting  which  they  provide  for 
proving  is  only  that  of  the  person  whom  the  disputed  document 
sets  forth  as  its  author.  Logically  speaking  it  is  not  only  a 
natural  but  very  convincing  argument  to  show  that  A  did  not 
write  a  given  document  by  establishing  the  fact  that  B  did.  Un- 
doubtedly, this  may  be  done,  in  any  legal  way.  The  peculiarity 
to  which  attention  is  called  is  that  statutes  providing  for  proving 
A's  handwriting  by  comparison  of  hands  are  not,  in  many  cases, 
broad  enough  to  enable  B's  signature  to  be  established  in  this  way. 
The  handwriting  of  an  alleged  forger  of  a  disputed  writing  can- 
not, in  these  courts,  be  proved  by  "  comparison  of  hands." '  Oc- 
casionally, the  limitation  is  explicitly  made.^ 

10.  Bruner  v.  Wade,  84  la.  698,  51  WiseonHn.  —  Pierce  v.  Northey,  14 
N.  W.  251   (1892).  Wis.  9   (1861). 

11.  Illinois.  —  Massey  v.  Farmer's  12.  Wilmington  Sav.  Bank  v. 
Nat.  Bank,   104  111.  327    (1882).  Waste,   (Vt.  1904)   57  Atl.  241. 

Maryland.  —  Armstrong  v.  Tlirus-  13.  Johnston  Harvester  Co.  v.  Mil- 
ton, 11  Md.  148   (1857).  ler,  72  Mich.  265,  40  N.  W.  429,  16 

Massachusetts.  —  Bacon    v.    Wil-  Am.   St.  Rep.   536    (1888). 

liams,  13  Gray  525   (1859).  §    2272-1.    Martin    v.    Maguire,    7 

Michigan.  —  Howard    v.    Patrick,  Gray   (Mass.)    177    (1856). 

43  Mich.  121,  5  N.  W.  84   (1880).  2.   Bruyn   v.   Russell,   52   Hun    (N. 

"New  York.  —  Van  Wyck  v.  Mcln-  Y.)    17,  4  N.  Y.  Suppl.  784    (1889); 

tosh,  14  N.  Y.  439   (1856).  Peck    v.    Callaghan,     95     N.    Y.     73 

Tennessee.  —  Fogg   v.    Dennis,    3  (1884)  ;    Franklin    v.    Franklin,    90 

Humphr.  47    (1842).  Tenn.  44,  16  S.  W.  557   (1891). 
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§  2273.  ("  Comparison  of  Hands  ") ;  Proof  in  Criminal  Cases. 
Subsequent  to  Colonel  Sidney's  trial,^  as  evidenced  by  decisions  or 
the  statements  of  text  writers  ^  and,  in  an  uncertain  way,  before 
that  time,  as  appears  later  in  this  section,  "  comparison  of  hands," 
as  then  understood,  while  received  in  civil  cases  was  excluded  on 
criminal  proceedings,  except  for  corroborative  purposes  elsewhere 
mentioned.^ 

At  the  time  of  Sidney's  trial*  what  was  then  known  as  "  com- 
parison of  hands,"  i.  e.,  testifying  from  a  mental  standard,  how- 
ever created,^  was  permitted  in  civil,  but  rejected  in  criminal, 
eases.  This  appears  sufficiently  clear  from  an  episode  at  the  trial 
of  the  Seven  Bishops  in  1688.  After  several  witnesses  had  been 
offered  to  prove  the  signatures  to  the  petition  to  the  King,  some 
of  whom  had  seen  the  bishops  write,  but  more  had  merely  cor- 
responded with  certain  of  them,  Mr.  Serj.  Levinz,  of  counsel  for 
the  defendants,  interposed  an  objection.  "  My  lord,"  he  said,  in 
arguing,  "  before  this  paper  is  read,  we  hope  you  will  let  us  be 
heard  to  it.  For  what  is  all  the  proof  that  they  have  given  of  this 
paper?  They  have  a  proof  by  comparison  of  hands,  which  in  a 
criminal  case  ought  not  to  be  received.  .  .  .  For  them  to  prove 
hands  only  by  those  that  saw  letters,  but  never  saw  the  person 
write,  this  I  hope  will  not  amount  to  so  much  as  comparison  of 
hands.  .  .  .  It  is  an  easy  matter  for  any  man's  hand  to  be  counter- 
feited; that  they  sure  will  agree,  for  frequent  daily  experience 

§  2273-1.  §  2214b.  by   their  handwriting  as  well  as  by 
2.  BuUer,  Trials  at  Nisi  Prius,  236  their  faces,  for  it  is  very  seldom  that 
(1767).  the  shape  of  their  letters  agree  any 
"  The  proof  of  false  swearing  to  an  more  than  the  shapes  of  their  bodies ; 
affidavit   or   answer   may   be   further  therefore,     a     comparison     of     hand 
illustrated     by     the     comparison     of  serves  for  a  distinction  in  civil  corn- 
hands,    which    possibly    may   be    evi-  merce,  for  the  likeness  does  induce  a 
dence  in  concurrence  with  other  proof  presumption  that  they  are  the  same, 
that  out  of  the  answer  itself  evince  But  in  criminal  prosecutions  the  pre- 
the  identity  of  the  person.     But  that  sumption   is  in  favor  of  the  defend- 
the  comparison  of  hands  only  should  ant,    therefore,    when    comparison    of 
be  a  proof  in  a  criminal  prosecution  hands  is  the  only  evidence  in  a  crim- 
was  never  law  but  only  in  the  time  inal    prosecution,    there    is    no    more 
of   King   James,   and   the   distinction  than    one    presumption    against    an- 
has   ever  been   taken   that  the   com-  other,   which   weighs   nothing."     Gil- 
parison  of  hands  is  evidence  in  civil  lert  on  Ev.  p.  53   (1726). 
and  not  in  criminal  cases.     The  rea-  3.  §  2238. 
son  why  the  comparison  of  hands  is  4.  §  2214^). 
allowed  to  be  evidence  in  civil  mat-  5.  §  2214c. 
ters  is  because  men  are  distinguished 
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sliows  how  easily  it  may  be  done;  is  it  not  easy  then  to  cut  any 
man  down  in  the  world  by  proving  it  like  his  hand  ?  and  proving 
that  likeness  by  comparing  it  with  something  that  he  hath  formerly 
seen  ?  This  strikes  mighty  deep.  The  honestest  man  in  the  world, 
and  the  most  innocent,  may  be  destroyed,  and  yet  no  fault  to  be 
found  in  the  jury  or  in  the  judges."  .  .  . 

Replying  to  these  observations,  the  Solicitor  General,  speaking 
for  the  prosecution,  remarked :  "  It  is  a  wonderful  thing,  they 
say,  that  such  evidence  should  be  offered,  but  truly,  my  lord,  it  is 
a  much  stranger  thing  to  hear  Mr.  Serjeant  Pemberton  say  it  was 
never  done  before."  Continuing,  the  counsel  for  the  Crown  said, 
in  reference  to  Sidney's  case :  "  There  was  no  person  that  swore 
he  saw  him  write  it;  there  was  nothing  proved  but  similitude  of 
hands  to  make  the  jury  believe  it  his  handwriting." 

The  attitude  of  the  court  in  ruling  on  the  matter  raises  the 
same  essential  point.  Mr.  J.  Hollovmy:  "  In  civil  matters  we 
do  go  upon  slight  proof,  such  as  the  comparison  of  hands,  for  prov- 
ing a  deed,  or  a  witness'  name ;  but  in  criminal  matters  we  ought 
to  be  more  strict  and  require  positive  and  substantial  proof." 
The  judges  being  divided  Powell  and  Holloway,  J.  J.,  against, 
and  Allybone,  J.,  and  Wright,  L.  C.  J.,  in  favor,  the  difference 
turning  on  the  fact  that  the  case  was  a  criminal  one,  the  evidence 
was  not  considered.® 

Earlier  cases.  —  It  may  be  observed  that  the  contention  of 
Colonel  Sidney's  counsel ''  that  comparison  or  "  similitude  of 
hands  "  had  never  been  used  in  criminal  eases  was  by  no  means  in 
accordance  with  the  fact.  Like  many  of  the  claims  of  the  Whig 
lawyers  of  the  day  with  regard  to  the  so  called  "  rights  of  man  " 
the  contention  was  bom  "  rather  of  courage  than  of  good  law." 
Naturally,  as  advocates,  they  reached  about  for  anything  beneficial 
which  they  could  get  and  their  assertions  have  become  embalmed 
in  the  affections  of  the  popular  party,  to  the  no  small  injury  of 
judicial  administration.  The  law  of  evidence  wa«,  to  a  peculiar 
extent,  in  a  state  of  flux  and  Crosby's  Case  ®  admitting  this  species 
of  evidence,  under  certain  conditions,  simply  confirmed  a  practice 
long  established.  As  a  matter  of  fact,  the  evidence  had  been  used 
long  before  Sidney's  Case  in  criminal  proceedings.^ 

6.  Trial  of  the  Seven  Bishops,  12  8.  §  2238. 

How.  St.  Tr.  466   (1688).  9.  Whitebread'a  Trial,  7  How.  St. 

7.  §  2214  b.  Tr.  311,  335   (1679)  ;  Ireland's  Trial. 


§  2273 


Handweiting. 


3082 


Elimination  of  a  distinction.  —  Whatever  may  have  been  the 
force  of  popular  prejudice  against  "  comparison  of  hands "  as 
having  accomplished  the  political  murder  of  Sidney,  the  distinc- 
tion between  its  use  in  civil  and  in  criminal  cases  which  that 
celebrated  case  seemed  at  one  time  to  have  "  consecrated  to  the 
liberties  of  the  people,"  proved  unable  to  resist  the  growing  in- 
fluence of  reason.  Properly  speaking  the  only  administrative  dif- 
ference between  civil  and  criminal  cases  is  as  to  the  matter  of 
judicial  inertia.  The  rules  of  evidence  should  be  precisely  the 
same.  The  influence  of  Sidney's  Case  lasted  for  about  one  hun- 
dred years.^"  By  the  beginning  of  the  nineteenth  century,^'  the 
distinction  disappears.  The  enabling  statutes  which  almost  uni- 
versally permit  "  comparison  of  hands,"  being  administrative 
rather  than  procedural  in  their  nature,  no  longer  make  any  dis- 
tinction between  civil  and  criminal  cases. 


7  How.  St.  Tr.  79,  118  (1678)  ;  Cole- 
man's Trial,  7  How.  St.  Tr.  22,  34 
(1678);  Twyn's  Trial,  6  How.  St. 
Tr.  513,  524  (1663);  Sir  Henry 
Vane's  Trial,  6  How.  St.  Tr.  119,  149 
(1662)  ;  Jones'  Trial,  5  How.  St.  Tr. 
1072,  1073  (1660);  Scot's  Trial,  5 
How.  St.  Tr.  1058,  1062  (1660);  Ca- 
rew's  Trial,  5  How.  St.  Tr.  1048, 
1051  (1660)  ;  Scroop's  Trial,  5  How. 
St.  Tr.  1034,  1042  (1660);  Har- 
rison's Trial,  5  How.  St.  Tr.  1010, 
1021  (1660)  ;  Lord  MacGuire's  Trial, 
4  How.  St.  Tr.  653,  685   (1645). 

This  rule  persisted  for  more  than 
a  century.  R.  v.  Hensey,  1  Burr.  644 
(1758);  Layer's  Trial,  16  How.  St. 
Tr.  199,  205  (1722);  Matthews' 
Trial,  15  How.  St.  Tr.  1323,  1375 
(1719)  ;  Sir  John  Fenwick's  Trial,  13 
How.  St.  Tr.  625,  627  (1696)  ;  Hayes' 
Trial,  10  How.  St.  Tr.  312,  313 
(1684). 

Indeed,  it  was  thought  by  eminent 
counsel  to  sustain  the  court's  deci- 
sion in  Colonel  Sidney's  Case.  Thus, 
Sergeant  Pemberton  arguing  for  the 
defense  in  the  Seven  Bishops'  Case 
and  distinguishing  the  trial  of 
Colonel  Sidney,  says:  "My  lord, 
that    case     differs     from    this     toto 


coelo;  the  writing  was  found  in  his 
possession,  in  his  study;  there  was 
the  proof  that  nailed  him."  Seven 
Bishops'  Trial,  12  How.  St.  Tr.  466 
(1688). 

So  of  the  text  writers.  "  But 
though  mere  comparison  of  hand- 
writing be  not  evidence  on  an  indict- 
ment or  information,  yet  papers 
found  in  the  custody  of  the  defend- 
ant and  the  writing  thereof  proved 
to  be  in  his  hand  by  persons  who 
have  seen  him  write,  is  sufficient 
preliminary  evidence  to  entitle  the 
counsel  for  the  Crown  to  have  them 
read."     McNally  on  Ev.  403    (1802). 

10.  R.  V.  Tandy,  (K.  B.  Ire.  1792) 
cited  in  McNally  on  Ev.  p.  409;  De 
la  Motte's  Trial,  21  How.  St.  Tr. 
810   (1781). 

See  aUo   §  2214d 

11.  "  In  proving  the  handwriting  of 
a  defendant,  there  is  no  legal  dis- 
tinction between  that  which  is  legal 
evidence  in  a  civil  action  and  that 
which  is  legal  evidence  in  a  criminal 
prosecution."  McNally  on  Ev.  p.  417 
(1802). 

See  also  Ausmus  t'.  People,  47  Colo. 
167,  107  Pac.  204  (1910). 
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The  privilege  against  self-incrimination  ^^  does  not  extend  so 
far  as  to  render  inadmissible,  in  a  criminal  ease,  as  the  standard 
of  comparison,  specimens  of  defendant's  handwriting  obtained 
before  any  definite  charge  had  been  made  against  him.^^  Nor  is 
it  important  in  this  connection  that  the  accused  knew  that  he  was 
suspected  of  being  the  perpetrator  of  a  discovered  crime.-'*  It  is 
equally  unimportant  that  the  defendant  was  at  the  time  in  attend- 
ance upon  the  hearing  under  compulsory  process.-'^ 


§  2274.  C"  Comparison  of  Hands  ") ;  Self-serving  Specimens  of 
Handwriting  of  alleged  Author  of  disputed  Document.  —  The  ad- 
ministrative principle  that  a  man  cannot  be  relied  upon  to  make 
trustworthy  evidence  for  himself  is  well  established.  In  connec- 
tion with  proof  by  "  comparison  of  hands,"  it  has  taken  the  form 
of  saying  that  a  witness  is  not  at  liberty  to  write  out  standardizing 
specimens  of  his  own  hand.^  Nor  is  a  party  to  an  action  entitled 
to  write  his  name  in  the  presence  of  the  jury  for  the  purpose  of 
its  being  compared  with  a  signature  purporting  to  be  his,  the 
genuineness  of  which  he  denies.^    The  fact  that  the  person  in  ques- 


12.  Best  on  Ev.,  ( Ghamberlayne'a 
3rd  Amer.  ed.)   p.  537. 

13.  People  V.  Molineux,  168  N.  Y. 
264,  61  N.  E.  286,  62  L.  R.  A.  193 
(1901). 

14.  People  V.  Molineux,  168  N.  Y. 
264,  61  N.  E.  286,  62  L.  E.  A.  193 
(1901). 

15.  People  V.  Molineux,  168  N.  Y. 
264,  61  N.  E.  286,  62  L.  R.  A.  193 
(1901). 

§  2274^1.  Alabama.  —  Williams  v. 
State,  61  Ala.  39    (1878). 

Maine.  —  Chandler  v.  Le  Barron, 
45  Me.  534    (1858). 

Massachusetts.  —  Com.  v.  Allen, 
128  Mass.  46,  35  Am.  Rep.  356 
(1879)  ;  King  v.  Donahue,  110  Mass. 
155,   14  Am.  Rep.  589   (1872). 

Michigan.  —  Weidman  v.  Symes, 
116  Mich.  619,  74  N.  W.  1008  (1898) 
(notes)  ;  First  Nat'l  Bank  v.  Robert, 
41  Mich.  711    (1879). 

Teasas.  —  McGlasson  v.  State,  37 
Tex.  Cr.  App.  620,  40  S.  W.  503,  66 
Am.  St.  Eep.  842   (1897). 


United  States.  —  Hickory  v.  U.  S., 
151  U.  S.  303,  14  S.  Ct.  334,  38  L. 
ed.  170  (1893);  U.  S.  v.  Jones,  10 
Fed.  469,  20  Blatohf.  235   (1882). 

England.  —  Doe  v.  Wilson,  10 
Moore  P.  C.  529  (1855);  Stanger  v. 
Searle,  1  Esp.  14,   (1793). 

See  also  Gulzoni  v.  Tyler,  64  Cal. 
334,  30  Pac.  981  (1883);  Territory 
V.  O'Hare,  1  N.  D.  30,  44  N.  W.  1003 
(1890). 

In  an  action  involving  the  forgery 
of  K'a  name  it  was  held  improper  to 
let  the  jury  consider  a  specimen  writ- 
ten by  K  for  the  prosecution,  during 
trial  and  being  shown  the  disputed 
signature.  McGlasson  v.  State,  37 
Tex.   Cr.   628,  40  S.  W.  503    (1897). 

To  the  same  effect,  see  Whittle  v. 
State,  43  Tex.  Cr.  468,  66  S.  W.  771 
(1902). 

2.  King  V.  Donahue,  110  Mass.  155, 
14  Am.  Eep.  589    (1872). 

17  Cye.  p.  181. 

Writing  in  presence  of  the  jury. — 
To    permit    a    prosecuting    witness, 
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tion  can  write  only  his  name  does  not  vary  the  rule.^  Should  it 
happen  that  a  party,  after  objecting  to  such  evidence  when  ten- 
dered by  his  opponent,  himself  offer  similar  proof,  he  can  no 
longer  object  to  the  reception  of  specimens  so  made.* 

Post  litem  motam.  —  A  presiding  judge  may  properly  take  into 
consideration  the  fact  that  a  writing  offered  as  a  standard  was 
made  post  litem  motafm,.  If,  however,  the  specimens,  though  made 
at  such  a  time,  were  written  in  the  course  of  business  or  under 
other  circumstances  which  seem  to  the  judge  to  remove  the  element 
of  self-interest,  they  may  be  received  in  evidence.^  The  defend- 
ant, for  example,  cannot  insist  upon  using  his  own  signature  to 
the  answer  filed  by  him  in  the  case.^ 

§  2275.  ("  Comparison  of  Hands  ") ;  Specially  prepared  Speci- 
mens. —  In  connection  with  the  proof  of  standard,  ignorance  of 
the  writer  of  any  such  contemplated  use  is  a  guarantee  for  truth. 
The  matter  of  manifesting  mental  characteristics  in  physical  form 
is  too  delicate  for  judicial  administration  rashly  to  incur  the 
danger  of  even  unconscious  perversion.  The  person,  therefore, 
should  have  written  the  standardizing  specimen  entirely  unaware 
that  it  was  rightly  to  be  used  for  the  purpose.  Hence,  the  im- 
portance of  the  lis  mota}  For  the  same  reason,  specimens  of 
handwriting  specially  prepared  for  use  in  creating  a  mental  stand- 
ard will  be  rejected.^  An  exception  is  equally  well  established. 
The  litigant  asserting  the  genuineness  of  a  signature  may  always 
ask  his  opponent,  who  denies  the  fact,  to  write  in  the  presence  of 
the  jury  and,  thereupon,  to  submit  the  specimen  so  obtained  for 
their  consideration.*     The  party  writing  must,  it  is  said,  volun- 

whose    name    is    said    to    have    been  v.   McFarland,   53   la.   541,   5   N.   W. 

forged,   to   write  the   letter   "M"   in  739   (1880). 

the  presence  of  the  jury  was  held  to  §   2275-1.   §   2198. 

be  improper.     State  v.  Koontz,  31  W.  2.     Keith    v.    Lothrop,     10     Cash. 

Va.   129,  5  S.  E.  328    (1888).  (Mass.)     453     (1852);    Bridgman    c. 

3.  McGlasson  v.  State,  37  Tex.  Cr.  Corey,  62  Vt.  1,  20  Atl.  273  (1889)  ; 
App.  620,  40  S.  W.  503,  66  Am.  St.  Hickory  v.  U.  S.,  151  U.  S.  303,  14 
Rep.  842    (1897).  S.  Ot.  334,  38  L.  ed.  170   (1893). 

4.  Allen  v.  Gardner,  47  Kan.  337,  3.  Allen  i'.  Gardner,  47  Kan.  337, 
27  Pac.  982  (1891).  27  Pac.  982   (1891)  ;   Chandler  v.  Le 

5.  Sanderson  v.  Osgood,  52  Vt.  312  Barron,  45  Me.  534  (1858)  ;  Bronner 
(1880).  V.    Loomis,    14    Hun     (N.    Y.)     341 

6.  Shorb  v.  Kinzie,  100  Ind.  429,  (1878);  Sprouse  v.  Com.,  81  Va.  374 
433  (1884);  Springer  v   Hall,  83  Mo.  (1886). 

698  (1884).    But  see  Singer  Mfg.  Co.  Not  a  confession.  —  Such  a  speci- 
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tarily  consent  to  do  as  requested  by  his  opponent.  This  is  true, 
in  the  sense  that  the  court  will  not,  as  a  rule,  direct  him  to  do  so.* 
Under  exceptional  circumstances,  however,  the  order  has  been 
made.^     Should  the  disputed  writing  have  been  made  a  consider- 


ally  prepared  specimen  of  handwrit- 
ing, though  made  by  one  at  the  time 
accused  of  crime  and  offered  upon 
his  trial  for  the  same  offense,  does 
not  amount  to  a  confession.  Thus, 
in  a  criminal  case,  the  accused,  who 
were  in  police  custody  charged  with 
forgery  of  a  cheque  under  section  436 
of  the  Penal  Code,  and  with  fraudu- 
lently and  dishonestly  using  the  said 
cheque  as  genuine  under  section  459, 
at  the  request  of  the  inspector  of 
police,  wrote  certain  words  on  a  pa- 
per. At  the  trial,  this  paper  was 
tendered  in  evidence  by  the  prosecu- 
tion, but  was  objected  to  by  the 
counsel  for  the  defense  on  the  ground 
that  the  words  on  the  paper  amounted 
to  a  confession.  The  objection  was 
overruled  and  the  paper  was  received 
in  evidence,  the  court  holding  (on  a 
case  reserved),  that  the  words  writ- 
ten on  the  paper  did  not  amount  to 
statements  within  the  meaning  of 
section  17  of  the  Evidence  Ordinance 
and  were  therefore  not  a  confession 
within  the  meaning  of  section  26  of 
the  Evidence  Ordinance,  and  that 
they  were  properly  received  in  evi- 
dence. The  King  r.  Francis  Peraia, 
(Ceylon)  9  New  Law  Reports  122 
(1906). 

A  contrary  conclusion  has,  how- 
ever, been  reached,  in  certain  juris- 
dictions. 

Even  where  the  defendant  in  a 
criminal  case  takes  a  stand  as  a  wit- 
ness, he  cannot  be  compelled  to  fur- 
nish a  specimen  of  his  handwriting. 
It  ii  regarded  as  a  violation  of  the 
privilege  against  self-incrimination. 
§§  1-544 d  et  seq.  Thus  a  prisoner, 
charged  with  horse  stealing,  gave  a 
certain  memorandum  in  writing  as  to 
the  transaction.  At  the  trial  Mor- 
rison, J.,  on  conclusion  of  the  pris- 


oner's evidence  in  his  own  behalf, 
asked  him  to  make  a  copy  of  said 
memorandum,  which  direction  was 
objected  to  and  overruled.  On  a 
third  trial  the  Crown  sought  to  put 
in  evidence  the  specimen  of  hand- 
writing so  obtained.  It  was,  how- 
ever, decided  that  the  prisoner,  not- 
withstanding that  he  had  submitted 
himself  for  examination,  could  not  be 
compelled  to  furnish  evidence  against 
himself  by  being  subjected  to  a  test, 
or  supplying  specimens  of  writing 
where  the  question  of  his  own  hand- 
writing was  a  material  part  of  the 
case  to  be  proved  against  him.  E.  v. 
Grinder,  42  Canadian  Law  Journal 
43,  10  Can.  Grim.  Cas.  333   (1905). 

4.  Smith  V.  King,  62  Conn.  515,  26 
Atl.  1059  (1893);  Houghton  First 
Xat.  Bank   v.   Robert,  41   Mich.   709, 

3  N.  W.  199  (1879);  Williams  v. 
Riches,  77  Wis.  569,  46  N.  W.  817 
(1890). 

5.  Colorado.  —  Bradford  v.  People, 
22  Colo.  157,  43  Pae.  1013   (1896). 

Connecticut.  —  Smith  v.  King,  62 
Conn.  515,  26  Atl.   1059    (1893). 

Maine.  —  Chandler  v.  Le  Barron, 
45  Me.  534    (1858). 

Nebraska.  —  Huff  v.  Nims,  11 
Nebr.  363,  9  N.  W.  548  (1881)  (de- 
fendant's son  claimed  to  have  altered 
a  note). 

New  York.  —  People  v.  Molineux, 
168  N.  Y.  264,  61  N.  E.  286   (1901). 

Vermont.  —  Sanderson  v.  Osgood, 
52  Vt.  312    (1880). 

United  States.  —  U.  S.  v.  Mul- 
laney,  32  Fed.  370    (1887). 

England.  —  Corbett  v.  Kilminster, 

4  F.  &  F.  490  (1865);  Williams' 
Case,  1  Lew.  Cr.  C.  137  (1829); 
Layer's  Trial,  16  How.  St.  Tr.  192 
(1722)  (private  mark);  Osbourne  v. 
Hosier,  6  Mod.   167    (1703). 
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able  time  before  tbe  trial,  especially  in  tbe  formative  period  of 
tbe  writer's  hand,  i.  e.,  before  it  has  assumed  the  settled  character 
of  maturer  years,  the  propriety  of  declining  to  comply  with  a 
request  to  write  in  open  court  may  be  obvious.® 

Self-incrimination.  —  The  privilege  of  silence  on  the  ground  of 
self-incrimination  ^  has  not  been  extended  so  far  as  to  exclude  a 
genuine  specimen  of  handwriting  made  at  the  request  of  the  public 
prosecutor,  or  of  a  skilled  witness  employed  by  him,  by  one  sub- 
sequently accused  of  the  crime.^ 

Witnesses  other  than  parties.  —  Under  appropriate  circum- 
stances, a  signature  of  a  witness  not  a  party  may  be  made,  even 
while  in  the  box,®  and  submitted  as  evidence  in  the  ease. 

§  2276.  ("  Comparison  of  Hands  ") ;  Tests  for  genuineness  of 
Standard.  —  It  has  been  said  that  the  paper  with  which  the  com- 
parison is  to  be  made  must  be  imquestionably  a  genuine  one,  and 
that  such  fact  must  be  shown  beyond  a  doubt.''  It  has  been  also 
held,  however,  that  in  civil  cases  a  fair  preponderance  of  the  evi- 
dence is  sufficient,^  while  on  criminal  proceedings  the  authenticity 


6.  Williams  v.  Riches,  77  Wis.  569, 
46  N.  W.  817    (1890). 

7.  Best  on  Ev.,  ( Chamberlayne's 
3rd  American  Ed.)   p.  537. 

8.  People  !:.  Molineux,  168  N.  Y. 
264,  61  N.  E.  286,  62  L.  R.  A.  193 
(1901). 

That  the  writer  knew  that  he  was 
gravely  suspected  of  the  offense  on 
which  he  was  subsequently  tried  is 
not  material  where  the  person  in 
question  is  not  under  arrest  and  no 
formal  charge  has  been  made  against 
him.  People  v.  Molineux,  168  N.  Y. 
264,  61  N.  E.  286,  62  L.  R.  A.  193 
(1901). 

9.  Corbett  i'.  Kilminster,  4  F.  &  F. 
490    (1865). 

§  2276-1.  Martin  v.  Maguire,  7 
Gray   177    (1856). 

2.  While  great  care  should  be 
taken  in  determining  whether  the 
standard  of  comparison  is  genuine, 
the  usual  rule  as  to  a  fair  balance 
of  testimony  applies.  Rowell  v.  Ful- 
ler, 59  Vt.  688,   10  Atl.  853    (1887). 

A  letter   received  in  reply  to  one 


sent  to  the  person  by  whom  it  pur- 
ports to  have  been  signed  is  not  suf- 
ficiently established  as  genuine  with- 
out further  proof.  McKeone  v. 
Barnes,  108  Mass.  344  (1871);  Des- 
brow  V.  Farrow,  3  Rich.  (S.  C.)  382 
(1832). 

The  rule  is  the  same  although  the 
inference  from  the  receipt  is  corrobo- 
rated by  the  evidence  of  the  post 
mark  and  the  intrinsic  evidence  fur- 
nished by  the  contents  of  the  letter. 
Desbrow  v.  Farrow,  3  Rich.  ( S.  C.) 
382    (1832). 

Number  of  witnesses.  —  With  a 
procedural  flavor  of  formal  precision, 
it  has  been  laid  down  that  where  a 
person  whose  handwriting  is  in  ques- 
tion denies  the  genuineness  of  a 
standardizing  document,  the  testi- 
mony of  no  single  witness  etui  prove 
it.  Cook  V.  Granbury  First  Nat. 
Bank,  (Tex.  Civ.  App.  1896)  33  S. 
W.  998. 

Proper  custody.  —  The  simple  fact 
that  u  document  is  found  in  the  place 
in  which  it  would  have  been  natural 
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of  the  standardizing  document  must  be  established  beyond  a 
reasonable  doubt.'  The  requirements  as  to  evidence  showing  that 
an  instrument  is  genuine  have  even  been  placed  so  high  as  in- 
sistence upon  proof  by  a  person  who  saw  the  party  write  the  paper, 
or  of  an  admission  by  the  party  that  it  is  authentic  or  some  evi- 
dence of  equal  authority.*  The  presiding  judge  must  be  able,  it 
has  been  said,  to  rule  as  a  matter  of  law  that  the  writing  used  as  a 
standard  is  genuine.^  The  authenticity  of  the  standardizing  speci- 
men must  no  longer  be  a  question  of  fact  in  the  case,  the  jury 
being  only  required  to  determine  whether  the  disputed  writing 
and  the  standardizing  document  were  written  by  the  same  person. 
It  follows  that  the  authenticity  of  a  writing  used  for  such  a  pur- 
pose cannot  itself  be  established  by  a  "  comparison  of  hands."  ® 

The  fact  that  a  given  instrument  purports  upon  its  face  to  have 
been  written  by  the  alleged  author  of  the  disputed  document  is 
not  sufficient  proof  of  the  genuineness  of  the  former  to  permit 
reception  into  evidence  for  the  creation  of  a  mental  standard.^ 

Circumstantial  proof  of  standwrd.  —  It  has  been  said  that  proof 
cannot  be  given  of  the  circumstances  under  which  a  standardizing 
document  was  written.*  This  is  especially  true  where  such  evi- 
dence would  tend  to  connect  the  accused  with  the  commission  of 
another  offense,^  thereby  raising  collateral  issues  and  prejudicing 
the  defendant  with  the  jury.^*  In  Georgia  the  standardizing 
document  may  be  established  as  genuine  by  circumstantial  evi- 
dence.-'^ A  somewhat  similar  test  has  also  been  permitted.  A 
skilled  witness  who  has  stated  an  inference  as  to  genuineness  by 
comparing  the  disputed  writing  with  authentic  specimens  or  with 

to  find  it  had  it  been  genuine,  by  no  G.  Archer  v.  U.  S.,  9  Okla.  569,  60 

means  establishes  the  fact  that  it  is  Pac.  268    (1900). 

authentic.     Farrell   v.  Manhattan  R.  7.  Clay  v.  Robinson,  7  W.  Va.  348 

Co.,   83  N.  Y.  App.   Div.  393,  82  N.  (1874). 

Y.   Suppl.   334    (1903).  8.  People  v.  Creegan,  121  Cal.  554, 

3.  People  V.   Molineux,   168  N.  Y.  53  Pac  1082   (1898). 
264,  61   N.  B.  286,  62  L.  R.  A.  193  9.  §  3210. 

(1901).  10.    People    v.    Creegan,    121    Cal. 

4.  Cohen  V.  Teller,  93  Pa.  St.   123       554,  53  Pac.  1082   (1898). 

(1880);  Haycock  v.  Greup,  57  Pa.  11.  Little  v.  Rogers,  99  Ga.  95,  24 
St.  438  (1868)  ;  Travis  v.  Brown,  43  S.  E.  856  (1896)  ;  McVicker  v.  Con- 
Pa.  St.  9,  82  Am.  Dee.  540  (1862)  ;  klc,  96  Ga.  584,  24  S.  E.  23  (1895)  . 
Depue  V.  Place,  7  Pa.  St.  428  (1848).  Bee   also   People  v.   Molineux,    168 

5.  Sankey   v.    Cook,   82    Iowa   125,  N.  Y.  264,  61  N.  E.  286,  62  L.  R.  A. 
47  N.  W.   1077    (1891).  193    (1901);    McKay   v.   Larsher,    121 

N.  Y.  477,  24  N.  E.  711   (1890). 
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the  mental  standard  created  by  them  may  be  asked  to  pick  out 
from  among  several  specimens  of  the  handwriting  those  which  are 
genuine.^- 


§  2277.  ("  Comparison  of  Hands  ") ;  Satisfaction  of  presiding 

Judge It  is  a  striking  peculiarity  of  the  modern  development 

of  the  use  of  "  comparison  of  hands  "  that  proof  of  the  genuine 
character  of  the  standardizing  document  is  to  be  made  to  the 
satisfaction  of  the  presiding  judge.  This  is  a  sound  administra- 
tive principle  embodied  in  the  English  Common  Law  Procedure 
Act  of  1854  ^  and  subsequently  followed  by  the  American  legisla- 
tures in  dealing  with  this  subject  -  as  well  as  by  judicial  action.* 
A  marked  effect  lias  been,  as  was  intended,  to  eliminate  the  danger 
of  collateral  issues,  an  ever  present  fear  in  the  minds  of  both 
English  *  and  American  judges.  The  matter  has  been  fully  stated 
by  the  supreme  court  of  ISTew  Hampshire  '  in  a  way  which  leaves 


12.  Browning  v.  Gosnell,  91  Iowa 
448,  59  N.  W.  340  (1894).  See  also 
Hoag  V.  Wright,  174  N.  Y.  36,  66  N. 

E.  579    (1903). 

§  2277-1.  §  2225a. 

2.  California.  —  People  v.  Creegan, 
121  Gal.  554,  53  Pac.  1082  (1898); 
Marshall  i.  Hancock,  80  Gal.  82,  22 
Pac.  61    (1889). 

Maine.  —  State  ('.  Thompson,  80 
Me.  194,  13  Atl.  892,  6  Am.  St.  Rep. 
172    (1888). 

Massachusetts.  —  Costelo  v.  Crow- 
ell,  139  Mass.  588,  2  N.  E.  698 
(1882)  ;  Com.  !:.  Coe,  115  Mass.  481 
(1874);  Nunes  v.  Perry,  113  Mass. 
274  ( 1873 )  ;  Richardson  v.  Newcomb, 
21  Pick.  315   (1838). 

Xeic  York.  —  People  r.  Corey,  148 
X.  Y.  476,  42  N.  E.  1066  (1896); 
Hall  v.  Van  Vranken,  28  Hun  403, 
64  How.  Pr.  407    (1882). 

Tennessee.  —  Powers  v.  ilcKenzie, 
90  Tenn.   167,  16  S.  W.  559    (1891). 

Vermont.  —  Rowell  r.  Fuller,  59 
Vt.  688,  10  Atl.  853  (1887);  State 
!■.  Ward,  39  Vt.  225  (1867)  ;  Adams 
V.  Field,  21  Vt.  256    (1849). 

Englanii.   —   Cooper   v.   Dawson,   1 

F.  &  F.  550   (1859). 


Canada.  —  Eeid  v.  Warner,  17 
Low.  Can.  489   (1867). 

3.  State  v.  Thompson,  80  Me.  194, 
197,  13  Atl.  892  (1888);  Costello  v. 
Crowell,  139  Mass.  590,  2  N.  E.  698 
(1885);  Costello  r.  Crowell,  133 
Mass.  354  (1882);  Com.  v.  Coe,  115 
Mass.  505  (1874);  Travis  v.  Brown, 
43  Pa.  9  (1862);  Rowell  v.  Fuller, 
59  Vt.  692,  10  Atl.  853  (1887)  ;  State 
V.  La  Vigne,  39  Vt.  235   (1867). 

A  contrary  view.  —  Certain  courts 
have  held  that  the  question  of  the 
genuineness  of  a  standard  was  one 
properly  left  to  the  jury.  Carter  v. 
Jackson,  58  N.  H.  157  (1877)  ;  State 
r.  Hastings,  53  X.  H.  460  (1873). 
In  connection  with  the  question  of 
weight,  which  is  confessedly  for  the 
jury,  the  authenticity  of  such  a 
standardizing  document  will,  especi- 
ally in  a  case  Involving  a  conflict  of 
testimony  on  the  point,  ultimately  be 
decided  by  the  jury.  The  majority 
practice,  however,  seems  to  be  in  the 
line  of  legal  principle  and  sound  ad- 
ministration. 

4.  S§  2237  et  seq. 

5.  University  of  Illinois  r.  Spald- 
ing, 71  N.  H.  163,  51  Atl.  731  (1902). 
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little  to  be  desired,  except  the  possibility  of  satisfactory  condensa- 
tion. "  The  third  objection,"  —  says  Eemick,  J.,  "  that  to  permit 
comparison  with  specimens  not  otherwise  in  evidence,  and  ad- 
mitted for  the  mere  purpose  of  comparison,  would  introduce  col- 
lateral issues,  and  confuse  and  distract  the  jury  —  is,  when  ap- 
plied to  specimens  neither  admitted  by  the  parties  nor  found  by 
the  Court  to  be  genuine,  firmly  grounded  in  reason  and  authority. 
The  whole  doctrine  of  comparison  presupposes  the  existence  of 
genuine  standards.  Comparison  of  a  disputed  signature  in  issue 
with  disputed  specimens  would  not  be  comparison,  in  any  proper 
sense.  When  the  identity  of  anything  is  fully  and  certainly  estab- 
lished, you  may  compare  other  things  with  it  which  are  doubtful, 
to  ascertain  whether  they  belong  to  the  same  class  or  not;  but, 
when  both  are  doubtful  and  uncertain,  comparison  is  not  only 
useless  as  to  any  certain  result,  but  clearly  dangerous,  and  more 
likely  to  bewilder  than  to  instruct  a  jury.  If  disputed  signatures 
were  admissible  for  the  purpose  of  comparison,  a  collateral  inquiry 
would  be  raised  as  to  each  standard;  and  the  proof  upon  this  in- 
quiry would  be  comparison  again,  which  would  only  lead  to  an 
endless  series  of  issues,  each  more  unsatisfactory  than  the  first, 
and  the  case  would  thus  be  filled  with  issues  aside  from  the  real 
question  before  the  jury.  .  .  .  The  true  rule  is  that,  when  a  writ- 
ing in  issue  is  claimed  on  the  one  hand  and  denied  on  the  other 
to  be  the  writing  of  a  particular  person,  any  other  writing  may  be 
admitted  in  evidence  for  the  mere  purpose  of  comparison  with  the 
writing  in  dispute,  whether  the  latter  is  susceptible  of  or  sup- 
ported by  direct  proof  or  not;  but,  before  any  such  writing  shall 
be  admissible  for  such  purpose,  its  genuineness  must  be  found  as 
a  preliminary  fact"  by  the  presiding  judge,  upon  clear  and  un- 
doubted evidence.  This  involves,  indeed,  a  marked  departure 
from  the  common  law.  It  does  away  with  the  common-law  limita- 
tion of  comparison  to  standards  otherwise  in  the  case,  and  hence 
with  its  exceptions,  and  the  controversy  and  confusion  which  have 
grown  out  of  them.  ...  In  some  States,  as  already  shown,  legisla- 
tion has  been  deemed  essential  to  bring  about  such  changes;  but 
in  others,  as  we  have  also  shown,  the  same  result  has  been  accom- 
plished by  judicial  action.  As  the  common-law  rule  was  based 
primarily  upon  the  assumed  incapacity  of  jurors  to  make  intelli- 
gent comparison,  such  judicial  action  would  seem  warranted  under 
the  power  to  adapt  the  common  law  to  new  conditions.  The  value 
Vol.  Ill— 194 
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of  comparison  as  a  method  of  proof  being  now  generally  conceded, 
juries  being  no  longer  too  ignorant  to  derive  benefit  from  that 
source,  and  the  danger  of  spurious  specimens  and  the  objections 
to  collateral  issues  being  fully  met  by  requiring  the  genuineness  of 
the  standard  to  be  determined  as  a  preliminary  fact  by  the  trial 
judge,  there  remains,  it  would  seem,  no  satisfactory  reason  for  the 
old  limitations  and  exceptions.  And  it  is  fair  to  assume  that,  had 
no  statute  been  enacted,  the  common  law  of  England,  adjusting 
itself  to  changed  conditions,  would  now  accord  with  the  rule  we 
have  announced.  Such  a  tendency  was  indicated  by  the  discussion 
and  decision  in  [Doe  d.J  Mudd  v.  Suckermore,  which  was  so  soon 
followed  by  the  act  of  Parliament  referred  to.  In  any  event,  the 
essential  principle  of  the  common  law  is  preserved,  and  the 
dangers  and  objections  against  which  it  was  aimed  met,  by  re- 
quiring the  genuineness  of  the  standard  to  be  found  by  the  Court 
as  a  preliminary  fact,  iipon  clear  and  positive  testimony." 

Unfair  specimens.  —  In  pursuance  of  his  obvious  administra- 
tive function  to  further  justice,^  the  ensouling  principle  of  the 
judicial  ofiice,'^  the  presiding  judge  will  prevent  the  use  of  any 
specimens  of  handwriting  which  are  unfair  to  the  party  to  be 
affected  •*  and  calculated  to  mislead  the  jury.®  Thus,  a  signature 
in  script  writing  cannot  properly  be  compared  with  one  made  by  a 
mark.^°  Should  specimens  of  handwriting  tendered  as  standards 
be  unobjectionable  in  other  particulars,  they  will  not  be  rejected 
simply  because  they  were  made  between  the  date  of  the  disputed 
writing  and  the  controversy  as  to  its  genuineness.-'-'  .  So  long  as 
relevant  for  the  purpose  of  comparison,  mere  age  is  not  a  dis- 
qualifying circumstance.-'^ 

§  2278.  ("  Comparison  of  Hands  "  ;  Satisfaction  of  presid- 
ing  Judge) ;   Mechanical   Aids   in   testing   Genuineness As   a 

6.  §§  463  et  seq.  open  to  this  objection.      Gambrill  w. 

7.  §§   1720  et  seq.  Schooley,    95    Md.   260,    52    Atl.    500 

8.  Com.    V.    Allen,    128    Mass.    50       (1902). 

(1879)  ;  King  v.  Donahue,  110  Mass.  10.  Phoenix  Nat'l  Bank  v.  Taylor. 

155    (1872).  (Ky.  1902)   67  S.  W.  27. 

9.  The  signature  of  a  party  should  11.  University  of  Illinois  v.  Spauld- 
not  be  established  by  the  use  of  ing,  71  N.  H.  163,  51  Atl.  731 
specimens   of  his  hand-writing  -which  (1902). 

contained    political    views    calculated  12.  Mutual  Life  Ins.  Co.  v.  Suiter, 

to  prejudice  his  case  with  the  jury,  131  N,  Y.  557,  29  N.  E.  822  (1892); 

BO  long  as  the  standard  may  be  es-  Redding    i\    Redding's    Est.,    69    Vt. 

tablished  by  the  use  of  documents  not  500,  38  Atl.  230   (1897). 
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matter  of  administration,  the  presiding  judge  may  use  any  me- 
chanical test  "which  he  deems  helpful  in  arriving  at  the  truth  with 
regard  to  the  identity  of  the  writer  of  a  disputed  document.  He 
may  permit  the  jury  to  adopt  a  similar  course.  The  same  priv- 
ilege he  may  also  accord  to  any  other  person,  witness,  counsel,  or 
party  connected  with  the  proceeding. 

Action  of  appellate  courts.  —  The  use  of  these  mechanical  ex- 
pedients for  testing  and  illustrating  are  evidently  within  the  ad- 
ministrative function  of  the  trial  judge.  With  the  exercise  of  this 
power  an  appellate  court  will  not  interfere,  so  long  as  reason  has 
been  exercised.  Should  the  course  adopted  be  unreasonable,  e.  g., 
a  plausible  explanation  be  made  and  a  fair  opportunity  for  testing 
it  be  refused,^  the  action  of  the  lower  court  may  be  reversed. 

§  2279.  ("  Comparison  of  Hands  "  ;  Satisfaction  of  presid' 
ing  Judge;  Mechanical  Aids  in  testing  Genuineness);  Magnified 

Drawings.  —  Among  possible  mechanical  aids  in  the  examination 
of  disputed  and  genuine  specimens  of  a  given  handwriting  in 
order  to  decide  as  to  whether  they  were  written  by  the  same  person 
are  magnified  drawings.  Such  evidence  has,  however,  been  re- 
jected.^ 

§  2280.  C"  Comparison  of  Hands  "  ;  Satisfaction  of  presid- 
ing Judge;  Mechanical  Aids  in  testing  Genuineness) ;  Measure- 
ments. —  In  much  the  same  way,  the  use  of  measurements  has 
been  declined  by  the  court* 

§  2281.  ("  Comparison  of  Hands "  ;  Satisfaction  of  presid- 
ing Judge;  Mechanical  Aids  in  testing  Genuineness);  Micro- 
scopes  Administration  may  employ,  and  frequently  avails  itself 

of,  mechanical  tests  and  illustrations  to  assist  in  determining  a 
question  of  genuineness.  An  obvious  expedient  is  the  use  of  the 
microscope  *  or  lesser  magnifying  glasses  for  the  purpose  of  enlarg- 

§    2278-1.    Farmers'   &   Merchants'  1053,   19  Am.   St.   Rep.   109    (1890); 

Bank  r.  Young,  36  Iowa  44    (1872).  Indiana  Car.  Co.  v.  Parker,  100  Ind. 

f  2279-1.  Ulmer  v.  Centner,  3  Pen-  181   (1884)  ;  Morse  v.  Blanchard,  117 

nyp.    (Pa.)    453    (1883).  Mich.  37,  75  N.  W.  93    (1898)  ;  Kan- 

I   2280-1.  In  re  Miles'  Will,  4  Pa.  non    v.    Galloway,    2    Baxt.     (Tcnn.) 

Dist.   179    (1895).  230   (1872). 

§  2281-1.  White  Sewing  Mach.  Co.  Experts   in  microscopy   or   photog- 

1).   Gordon,    124   Ind.   495,   24  N.   E.  raphy  are  not  required  to  be  expert 
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ing  the  characteristics  upon  which  reasoning  is  to  be  based.  For 
the  exhibition  of  these,  as  in  any  other  relevant  connection,  a  black- 
board may  be  employed.*  Mere  skill  in  the  use  of  the  microscope 
does  not,  however,  qualify  a  witness  to  testify  as  to  his  inference 
from  "  comparison  of  hands,"  *  but  he  is  not  incompetent  as  in- 
vading the  province  of  the  jury  merely  because  the  jurors  can,  to 
a  certain  extent,  use  it  for  themselves.  It  would  be  fully  as 
rational  to  exclude  the  reasoning  of  the  skilled  witness  as  to 
handwriting  because  the  jurymen  are  capable  of  using  their  eyes 
as  well  as  he.  The  microscope,  like  the  telescope,  merely  extends 
the  limits  of  human  vision.  It  cannot  clarify  or  perfect  the  brain 
or  mind  to  which  sense-perception  reports  its  finding.  Thus, 
where  a  skilled  witness  testified  that  almost  daily  for  five  years 
he  had  used  a  microscope  in  the  examination  of  handwriting,  and 
that  one  without  experience  could  not  so  use  it,  although  he  might 
if  he  had  intelligence  and  judgment  as  to  the  use  of  the  different 
object  glasses,  it  was  held  error  to  exclude  his  testimony  showing 
the  appearance  of  a  note  under  the  microscope,  although  the  jurors 
could  use  such  microscope  for  themselves.*    . 

§  2282.  ("  Comparison  of  Hands "  ;  Satisfaction  of  presid- 
ing  Judge;  Mechanical  Aids  in  testing  Genuineness);  Photo- 
graphs. —  Photographic  copies  of  genuine  and  disputed  specimens 
of  a  given  handwriting  ^  as  well  as  enlargements  of  such  copies  ^ 
may  freely  be  used  in  determining  an  inference  of  genuineness 
by  "  comparison  of  hands."  These  aids  to  observation  and  con- 
sequent inference  may  be  used  whether  the  comparison  is  by  judge, 
jury  or  witness.     On  the  other  hand,  under  very  similar  cireum- 

in   handwriting   in   order   to   qualify  4.  Bridgman  r.  Corey,  62  Vt.  1,  20 

them  to  testify  to  special  facts  with-  Atl.   273    (1889). 

in  the  range  of  their  particular  aci-  §    2282-1.    Marcy     r.    Barnes,    16 

entific    investigations.      Wenchell    v.  Gray   (Mass.)    161,  77  Am.  Dec.  405 

Stevens,     30     Pa.     Super.     Ct.     527  (1860);     Frank     v.     Chemical     Nat. 

(1906).  Bank,  37  N.  Y.  Super.  Ot.  26  (1874)  ; 

2.  McKay  v.  Lasher,  121  N.  Y.  Howard  r.  Russell,  75  Tex.  171,  12 
477,  24  N.  E.  711  [affirming  3  N.  Y.  S.  W.  525  (1889)  ;  Rowell  v.  Fuller, 
Suppl.  352]    (1890)  ;  Dryer  v.  Brown,  59  Vt.  688,   10  Atl.  853    (1887). 

52  Hun   (N.  Y.)    321,  5  N.  Y.  Suppl.  2.    First    National    Bank    r.    Wia- 

486   (1889).  dom's  Ex'rs,   111  Ky.  135,  63  S.  W. 

3.  Stevenson    r.    Gunning,    64   Vt.  461    (1901). 
601,  25  Atl.  697   (1892). 
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stances,  such  copies  have  been  rejected,^  especially  when  the 
originals  can  be  procured.* 

The  danger  is,  that  photographs  may  be  easily  manipulated.  A 
change  in  focus,  a  slight  alteration  in  the  angle  of  refraction, 
introduction  of  various  objects  in  different  relations  to  the  lens, 
may  have  serious  consequences,  accidental  or  intentional.  Nega- 
tives may  skilfully  be  combined,  much  new  matter  or  the  alteration 
of  old  may  be  introduced  in  the  apparently  innocent  and  necessary 
process  of  retouching.  These  dangers  of  misrepresentation  and 
similar  ones  reduce  much  of  what  might  otherwise  be  regarded  as 
the  realism  of  a  photograph  and  leave  its  probative  force  largely 
dependant  upon  the  subjective  equation  of  the  witness  who  testi- 
fies as  to  its  accuracy.^  The  facts  of  each  case  submitted  to  a  court 
should  be  decisive  in  this  matter. 

Probative  force.  —  From  an  administrative  point  of  view  it  has 
been  felt  that  the  use  of  photographic  copies  covered  a  possible 
opportunity  for  grave  error.  About  the  accuracy  of  the  photo- 
graphic process  itself,  little  doubt  can  exist.  The  fact  is  one  of 
common  knowledge*  and  the  law  of  nature  which  underlies  it  is 
as  invariable  in  its  action  as  are  other  natural  laws. 

§  2283.  ("  Comparison  of  Hands "  ;  Satisfaction  of  preside 
ing  Judge;  Mechanical  Aids  in  testing  Genuineness;  Photo- 
graphs); Preliminary  Proof  of  Accuracy In  order  that  a  photo- 
graph or  photographic  enlargement  may  be   admitted   into  evi- 

3.  White  Sewing  Mach.  Co.  v.  Gor-  rejecting  it  is  furnished.  White  Sew- 
don,  124  Ind.  495,  24  N.  E.  1053,  19  ing  Mach.  Co.  v.  Gordon,  124  Ind. 
Am.  St.  Rep.  109  (1890)  ;  Tome  v.  495,  24  N.  E.  1053,  19  Am.  St.  Rep. 
Parkersburg  Branch  R.  Co.,  39  Md.  109  (1890);  Hynes  v.  MoDermott, 
36,  17  Am.  Rep.  540  (1873);  Mac-  82  N.  Y.  41,  37  Am.  Rep.  538  (1880). 
lean  r.  Scripps,  52  Mich.  214,  17  N.  5.  Photographs  of  signatures  should 
W.  815,  18  N.  W.  209  (1883)  ;  Van-  not  be  used  as  evidence  if  the  orig- 
derslioe  v.  Snyder,  4  Pa.  Dist.  424  inal  can  be  produced  and  in  no  case 
(1895).  See  also  Hynes  v.  McDer-  without  investigating  the  refractive 
mott,  82  N.  Y.  41,  37  Am.  Rep.  538  power  of  the  lens,  the  angle  at  which 
(1880).  the  original  was  inclined  to  the  sen- 

4.  MacLean  v.  Scripps,  52  Mich.  sitive  plate,  the  accuracy  of  the  fo- 
214,  17  N.  W.  815,  18  N.  W.  209  cusing,  the  skill  of  the  operator,  and 
(1883).  the     general     method    of     procedure. 

Should   the   state   of   the   case   be  Taylor's  Case,  10  Abb.  Pr.  N.  S.   (N. 

such  that  the  evidence  furnished  by  Y.)    300    (1871). 

the  enlargement   might   well   mislead  6.  §  729. 
the    jury,    a   satisfactory   reason   for 
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denee,  it  is  essential  that  it  be  shown  to  the  satisfaction  of  the  trial 
judge  that  the  copy  tendered  is  a  faithful  reproduction  of  the 
original.  Unless  its  accuracy  be  admitted,  some  witness  must 
prove  the  fact.^  Such  evidence  should  be  explicit.  Thus,  the 
affidavit  of  an  officer,  having  custody  of  the  original  as  a  record, 
that  the  copy  is  a  true  and  literal  exemplification  of  that  instru- 
ment is  not  sufficient  ^ 

§  2284.  Probative  Weight  of  the  Inference;  A  Question  for  the 
Jury The  probative  force,  belief -compelling  quality,  of  the  in- 
ference of  the  identity  of  a  given  writer  from  the  resemblance  of 
the  disputed  specimen  to  a  mental  standard  ci-eated  in  the  observer, 
presents  a  question  entirely  for  the  jury.^  They  are  to  judge  both 
as  to  genuineness  of  the  standardizing  documents,-  and  as  to  the 
correctness  of  the  inference  which  the  skilled  witness  draws  from 
them.^  They  may  themselves,  as  has  been  seen,*  institute  com- 
parisons between  the  disputed  writings  and  specimens  which  they 
find  to  be  genuine,  using  the  results  of  their  observation  as  part 
of  the  basis  of  their  final  judgment.  Their  action  must,  however, 
be  reasonable.  A  verdict  may  be  set  aside  where  the  jury  render 
it  against  the  uncontradicted  and  unimpeaehed  testimony  of 
skilled  witnesses  speaking  from  "  comparison  of  hands."  ^  Sub- 
ject to  this  limitation,  no  necessity  is  imposed  upon  them  that  they 
should  follow  the  evidence  of  an  expert  as  to  handwriting.® 

§     2283-1.    Marcy    v.    Barnes,    16  Vermont.  —  State  v.  Ward,  39  Vt. 

Gray    (ilass.)    161,  77  Am.  Dec.  405  22S    (1867). 

(1860);    Geer    v.    Missouri    Lumber,  I'nited  States.  —  U.  S.  r.  Jlolloy, 

etc.,  Co.,  134  Mo.  85,  34  S.  W.  1099,  31  Fed.  19  (1887). 

56  Am.  St.  Rep.  489    (1896).  2.  State  v.  Hastings,  53  X.  H.  452 

2.   Geer    v.   Missouri   Lumber,   etc.,  (1873). 

Co.,   134  Mo.   85,   34  S.   W.   1099,  56  3.  State  r.  Hastings,  53  N.  H.  452 

Am.   St.  Rep.  489    (1896).  (1873). 

§     2284-1.     California.    —    In    re  4.  §  2229. 

Thomas'    Estate,    155    Cal.    488,    101  5.  Cook  v.  Smith,  30  N.  J.  L.  367 

Pac.  798    (1909).  (1863). 

Indiana.  —  Forgey    v.    Cambridge  6.  In  re  Thomas'  Estate,   155   Cal. 

City   First   Nat.    Bank,   66   Ind.    123  488,    101   Pac.   798    (1909);    Anthony 

(1879).  V.  Cass  County  Home  Telephone  Co., 

loiia    —  Murphy  v.  Murphy,   125  (Mich   1911)    130  N.  W.  659,  18  De- 

N.  W.   191    (1910).  troit  Leg.  N.  193. 

Louisiana.  —  Temple  v.  Smith,  7 
La.  Ann.  562   (1852). 
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§  2285.  (Probative  Weight  of  the  Inference;  A  question  for 

the  Jury) ;   Circumstances   affecting  Weight Various   are   the 

circumstances  which  may  properly  be  considered  by  a  jury  in 
detei-mining  the  question  of  probative  weight  to  be  accorded  to  the 
inference  of  a  particular  witness.' 

Interest  in  writing.  —  Much,  moreover,  may  be  felt  to  depend 
upon  the  educational  and  social  standing  of  an  observer.  Edu- 
cated men  may  fairly  be  assumed  to  be  more  interested  in  the 
characteristics  of  handwriting  than  are  those  who  have  never 
acquired  the  art.  Chirography  means  more  to  the  former.  "  An 
illiterate  man  or  one  whose  business  seldom  brings  him  into  con- 
tact with  writing  cannot  testify  with  the  same  weight  as  if  he 
were  an  educated  man,  accustomed  to  correspondence  and  to  seeing 
people  write."  ^ 

Vividness  of  impression.  —  Prominent  among  such  circum- 
stances is  a  consideration  as  to  how  vivid  a  mental  impression  a 
witness  may  fairly  be  thought  to  possess.  He  has  a  mental  stand- 
ard of  the  style  of  a  person's  handwriting.  How  sharp  and  dis- 
tinct is  it  ?  In  ease  of  the  ordinary  observer,*  the  jury  will 
reasonably  consider  the  number  of  times  the  witness  has  seen  the 
person  write,  and  how  recently  he  has  done  so.  Above  all,  they 
will  carefully  notice  whether  the  observer  had  any  interest  in 
forming  a  correct  standard  of  the  handwriting,  and  would  there 
probably  be  any  consequences  to  himself  were  he  to  make  a  mis- 
take. They  may  well  appreciate  the  difference  between  the  vivid- 
ness of  interest  felt  by  the  paying  teller  of  a  bank  in  the  matter 
and  the  indifferent,  casual  attention  of  one  who  feels  that  he  has 
no  personal  concern  in  the  subject.* 

Other  circumstances.  —  Weight  is  also  affected  by  the  fact  that 
the  specimen  in  question  was  made  before  the  witness  had  ac- 
quired a  mental  standard  of  the  particular  handwriting.® 

§  2285-1.  The  consideration  to  be  taposition     with     the     duly     proven 

given   to  the  fact  that  an  expert  in  standards,  and  his  fair-mindness,  or 

chirography    is    acquainted   with   the  the  reverse,  exhibited  on  the  witness 

person's  writing  concerning  which  he  stand.      Berkley    v.    Maurer,    41    Pa. 

is  to  testify  depends  upon  such  cir-  Super.   Ct.   171    (1909). 

cumstances  as  the  strength  and  viv-  2.  17  Cyc  p.  183 ;  U.  S.  v.  Gleason, 

idness  of  the  witness'  recollection  of  37   Fed.   331    (1889). 

the  appearance  and  characteristics  of  3.  §  2199. 

the   party's   handwriting,  his  experi-  4.  Green  V.  Terwilliger,  56  Fed.  384 

ence   and    skill,   the   thoroughness   of  (1892). 

his  examination  of  the  disputed  sig-  5.  Ratliff  v.  Eatlifif,  131  N.  C.  425, 

nature  separately  as  well  as  in  jux-  42  S.  E.  887,  63  L.  R.  A.  963  (1902). 
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§  2286,  (Probative  Weight  of  the  Inference);  Function  of 

the  Court Sound  administration  receives  all  evidence  necessary 

to  the  proponent's  case  ^  on  which  the  jury  could  reasonably  act 
The  action  of  the  court,  therefore,  in  admitting  the  testimony  of 
witnesses  in  regard  to  -handwriting  in  no  way  controls  the  ex- 
clusive right  of  the  jury  ^  to  judge  of  the  weight  of  the  testimony.* 
So  long  as  the  jury  may  reasonably  find  in  favor  of  the  inferences 
of  skilled  witnesses  as  to  handwriting  it  is  no  part  of  the  duty  of 
the  trial  court  to  reject  such  evidence  when  tendered  or  to  in- 
struct the  jury  that  it  is  "  intrinsically  weak,  and  ought  to  be 
received  and  weighed  by  the  jury  with  great  caution."  *  It  is 
equally  true  that,  should  the  evidence  be  such  that  the  jury  could 
not  draw  a  rational  infrence  from  it  which  would  be  relevant  to 
the  existence  of  a  fact  in  the  res  gestae  it  will  be  rejected.^ 

§  2287.  (Probative  Weight  of  the  Inference;  Function  of  the 
Court);  Favorable  Comment.  —  There  is  by  no  means  a  uniformity 
of  opinion  upon  this  subject.  Leaving  for  consideration  in  the  next 
section  *  a  mass  of  adverse  judicial  comment,  it  may  be  observed 
in  favor  of  "  comparison  of  hands  "  that  the  objections  to  its  use 
may  be  regarded  not  only  as  offset  but,  practically,  as  silenced, 
by  its  points  of  superiority.^ 

The  superior  vividness  of  the  mental  standard,  for  example, 
created  and  refreshed  by  the  critical  inspection  of  genuine  speci- 
mens of  handwriting  has  not  escaped  judicial  attention.^     "  Ab- 

§   2286-1.   §§   334  et  seq.  pare  it  with  the  standard  which  he 

2.  §  2284.  may  have  formed  or  retained  in  his 

3.  Pinkham  r.  Cockrell,  77  Mich.  mind  from  a  knowledge  of  the  party's 
265,  43  N.  W.  921  (1889);  State  v.  handwriting."  Green  v.  Terwilliger, 
Hastings,     53     N.    H.     452     (1873);  56  Fed.  384    (1892). 

Eowell  r.  Fuller,  59  Vt.  688,  10  Atl.  3.  "  But  where,  in  point  or  reason, 

853    (1887);    State   r.   Ward,  39  Vt.  is   the  objection  to  a   proof  by  com- 

225    (1867).  parison    of   hands,   as    founded   upon 

4.  Coleman  v.  Adair,  75  iliss.  660,  an  inspection  at  the  trial?  It  will 
23  So.  369    (1898).  surely  be  admitted  that  the  real  ob- 

8.  McConnell  i .  Playa  de  Oro  Min.  ject  is  the  investigation  of  truth,  and 

Co.,  59  N.  Y.  Suppl.  368    (1899).  by  the   indiscriminate  rejection  of  a 

§  2287-1.   S  2288.  means     of     establishing     the     truth, 

2.  "  In  many  cases  it  is  more  sat-  which    in    many    instances    must    be 

isfactory  to  allow  a  witness  to  com-  more    convincing    than    the    evidence 

pare  the  writing  in  issue  with  other  actually  received,  there  is  a  frequent 

writings,    of    unquestioned    authority  risk  of  the  failure  of  justice.     Every 

at  to  genuineness,  than  it  is  to  com-  danger   which    may   result   from   the 
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stractly  reasoning,"  says  a  Canadian  court,*  "  upon  this  kind  of 
proof,  it  seems  plain  that  a  more  correct  judgment  as  to  the 
identity  of  handwriting  would  be  formed  by  a  witness  by  a 
critical  and  minute  comparison  with  a  fair  and  genuine  specimen 
of  the  party's  handwriting,  than  by  a  comparison  of  seen  signa- 
tures with  the  faint  impressions  produced  by  having  seen  the 
party  write  and  even  then  perhaps  under  circumstances  which  did 
not  awaken  his  attention,  hence  the  greater  necessity  for  such  a 
standard,  as  without  it  no  possible  legal  conclusion  could  be 
reached."  So  much  might,  indeed,  safely  have  been  inferred  from 
the  action  of  England  and  a  very  large  number  of  American  states 
which  have  admitted  this  species  of  evidence,  reversing  their 
earlier  practice.  Any  inferiority  in  the  probative  force  of  testi- 
mony resting  upon  "  comparison  of  hands  "  as  relating  to  that 
supplied  by  witnesses  who  have  seen  the  person  write,  received 
letters  from  him  in  the  course  of  business,  or  qualified  in  some 
other  procedural  way  has  been  earnestly  denied.^    It  is  unquestion- 


case  of  forgery  must  operate  at  least 
with  equal  force  when  the  deception 
is  aided  by  the  comparison  being 
made,  not  with  the  immediate  object 
of  the  senses,  where  the  erroneous 
impressions  of  one  person  may  be 
corrected  by  the  more  accurate  in- 
spection of  another,  but  with  the 
traces  in  the  memory,  the  errors  and 
imperfections  of  which  are  beyond 
the  reach  of  scrutiny.  What  is  the 
common  evidence  of  knowledge  but 
an  act  of  comparison,  a  comparison 
of  the  object  presented  to  the  sight 
with  tlie  object  imprinted  by  memory 
in  the  mind,  with  the  image  and 
copy  of  the  supposed  reality?  And 
when  the  comparison  is  made,  not 
with  this  imperfect  and  fallacious 
copy,  but  with  an  undisputed  orig- 
inal, applied  with  the  skill  and  ex- 
perience of  persons  habitually  de- 
voted to  similar  inquiries,  it  is 
deemed  not  only  a  matter  of  techni- 
cal caution,  but  an  essential  point  of 
constitutional  liberty,  to  reject  the 
assistance  which  it  may  naturally  be 
expected  to  afford.  An  expert  of  the 
most  accurate  talents,  comparing  the 


character  of  the  admitted  writing  of 
an  individual  through  a  continued 
series  of  years  with  the  character  of 
a  disputed  piece,  cannot  be  heard  to 
offer  his  opinion;  whilst  the  knowl- 
edge and  familiarity  that  the  mind 
may  be  supposed  to  have  acquired 
from  the  previous  perusal  of  those 
very  writings  or  even  from  the  casual 
inspection  of  a  single  act  is  received 
and  acted  upon  without  objection." 
II  Evans'  Pothier,  p.  159  {No.  16, 
§  VI)     (1806). 

4.  Eeid  v.  Warner,  17  L.  C.  Rep. 
485,  491    (1867). 

5.  "  In  such  cases  [of  qualification 
by  seeing  a  person  write  or  by  re- 
ceiving letters  in  course  of  corre- 
spondence] the  conception  of  the 
handwriting  retained  in  the  mind  of 
the  witness  becomes  a  standard  for 
comparison,  by  reference  to  which  his 
opinion  is  formed  and  given  in 
evidence.  It  would  seem  that  a 
standard  generally  not  less  satis- 
factory, and  very  often  much  more 
satisfactory,  is  afforded  by  the  op- 
portunity for  examining  side  by  side 
the    writing    in    dispute    and    other 
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able  that  the  jury  may  be  warranted  in  following  the  inference 
that  a  particular  document  is  genuine  made  by  witnesses  who 
testify  from  juxtaposition  even  against  the  direct  testimony  of 
the  maker  of  an  instrument  who  denies  its  authenticity.^ 


§  2288.  (Probative  Weight  of  the  Inference;  Function  of 
the  Court) ;  Unfavorable  Comment.  —  "  Probably  there  is  hardly 
any  rule  as  to  the  introduction  of  evidence  on  which  courts  express 
a  greater  diversity  of  opinion  than  that  relating  to  the  proof  of 
handwriting  by  comparison."  ^  A  feeling  is  very  obviously  mani- 
fested in  the  decisions  of  the  courts  that  comparison  by  juxtaposi- 
tion ^   and  even   any  general  familiarity  with  a  person's  signa- 


writings  of  unquestioned  authentic- 
ity." Morrison  v.  Porter,  35  Minn. 
426,  29  N.  W.  54  (1886),  per  Dick- 
inson, J. 

6.  Luce  V.  Coyne,  36  U.  C.  Q.  B. 
305    (1875). 

§  2288-1.  Gaunt  v.  Harkness,  53 
Kan.  405,  409,  36  Pac.  739,  42  Am. 
St.  Eep.  297  (1894).  See  also  Key- 
ser  V.  Pickrell,  4  App.  Cas.  (D.  C.) 
198,  204  (1894);  Burdick  v.  Hunt, 
43  Ind.  381,  385  (1873);  Doe  r. 
Suckermore,  5  A.  &  E.  703,  7  L.  J. 
Q.  B.  33,  2  N.  &  P.  16,  W.  W.  &  D. 
405,  31  E.  C.  L.  791    (1836). 

2.  Jackson  i\  Adams,  100  Iowa 
163,  69  N.  W.  427  (1896);  U.  S.  c. 
Pendergast,  32  Fed.  198  (1887). 
See  also  Whitaker  v.  Parker,  42  Iowa 
585    (1876). 

"  Considerable  experience  has 
taught  me  that  the  testimony  of  ex- 
perts who  are  selected  by  the  party 
in  whose  behalf  their  testimony  is  to 
be  given,  and  whose  testimony  in  his 
favor  is  assured  before  hand,  is 
likely  to  be  considerably  influenced 
by  the  fact  that  the  experts  have 
been  employed  as  such  by  the  party 
calling  them,  and  that  while  on  tlie 
stand  they  are  paid  to  have  a  theory, 
■which  they  are  zealous  to  maintain; 
and  as  a  general  rule  they  fall  short 
of  that  impartiality  which  charac- 
terizes  ordinary   witnesses   in  court; 


and  this  observation  has  led  me  to 
scrutinize,  with  great  care,  the  tes- 
timony given  under  such  circum- 
stances, and  for  this  I  have  the  war- 
rant of  one  of  the  most  accomplished 
jurists  of  this  country  ( 1  Redfield 
on  Wills,  155 ;  Winans  v.  N.  Y.  & 
Erie  R.  R.,  21  How.  U.  S.  101).  If 
the  testimony  of  experts  in  general 
is  to  be  so  regarded,  it  seems  to  me, 
notwithstanding  the  argument  of  the 
learned  counsel  for  the  contestant  in 
this  case,  that  expert  testimony  as 
to  handwriting  as  applied  to  this 
case,  is  especially  open  to  criticism. 
The  opinion  of  a  medical  expert  may 
be  tested  by  the  standard  authorities 
of  medicine;  the  chemical  expert  may 
be  required  to  make  his  experiment 
upon  which  he  based  his  conclusions 
before  the  court;  and  there  is  some 
standard  by  which  to  test,  not  only 
the  capacity  of  the  expert,  but  the 
soundness  of  his  opinion."  Sarvent 
V.   Hesdra,  5  Redf.  47,  61    (1880). 

To  base  a  conviction  on  the  evi- 
dence of  an  expert  in  chirography 
as  a  general  rule  is  very  unsafe. 
There  may  be  cases  in  wliich  the 
handwriting  is  of  such  a  peculiar 
character  that  the  conclusion  as  to 
the  identity  of  the  writer  is  irresist- 
ible. In  this  ease  two  anonymous 
threatening  letters  were  sent  to  the 
Government  of   India.     The   Govern- 


3099 


EXPEESSIONS    OF    UNFAVOEABLE    OpINION.  §    2288 


ture  ^  is  inferior  in  probative  quality  to  the  direct  evidence  of 
seeing  a  person  v?rite  the  particular  document  alleged  to  have  been 
forged  or  altered.*  Trial  courts  have  been  sustained  in  ruling  in 
reference  to  comparison  by  juxtaposition  that  it  is  a  species  of 
evidence  far  from  satisfactory,^  and  is  to  be  received  vvith  great 
care  and  caution.®    It  has  been  said  to  be  "  of  the  lowest  order  of 


mcnt  expert  in  handwriting  was  ex- 
amined and  he  deposed  that  having 
regard  to  the  movement,  execution, 
style,  direction,  care  and  pen-pres- 
sure of  certain  letters  the  writing  of 
the  exhibits  resembled  the  admitted 
handwriting  of  the  accused.  The 
court  decided  that  the  evidence  was 
not  enough  to  prove  beyond  reason- 
able doubt  that  the  accused  was  the 
writer  of  the  letters.  Strikant  v. 
King  Emperor,  2  Allahabad  Law 
Journal  Reports  444    (1904^ 

3.  Jackson  v.  Adams,  100  Iowa 
163,  69  N.  W.  427    (1896). 

i.  Wilson  V.  Keeling,  50  S.  W.  539, 
20  Ky.  L.  Rep.  1923  (1899)  (saw 
person  sign)  ;  Card  c.  Moore,  68  N. 
Y.  App.  Div.  327,  74  N.  Y.  Suppl.  18 
(1902). 

5.  Jackson  v.  Adams,  100  Iowa 
163,  69  N.  W.  427  (1896);  In  re 
Fuller's  Estate,  222  Pa.  182,  70  Atl. 
1005  (1908)  (very  little  reliance 
should  be  placed  on  it) . 

6.  State  V.  Van  Tassel,  103  Iowa 
6,  72  N.  W.  497  (1897);  Whitaker 
V.  Parker,  42  Iowa  585  (1876)  ;  Com. 
V.  Eastman,  1  Cush.  (Mass.)  189,  48 
Am.  Dec.  596  (1848);  Ferguson  v. 
Hubbell,  97  N.  Y.  507,  49  Am.  Rep. 
544    (1884). 

Criminal  cases. — Mere  resemblance 
of  a  person's  handwriting  to  that 
found  on  a  falsified  check  or  on  the 
stub  of  the  same,  if  not  accompanied 
by  other  incriminating  data,  is  not 
sufficient  to  warrant  a  conviction  for 
the  crime  of  forgery.  The  United 
States  V.  Liuo  Litoujua  et  al.,  4 
Philippine   Rep.   485    (1905). 

To  base  a  conviction  upon  the 
opinion  of  an  expert  in  handwriting 


is,  as  a  general  rule,  very  unsafe. 
Kali  Charau  Mukerji  v.  Emperor,  9 
Indian  Cr.  Law  Reports  498    (1908). 

When  it  is  sought  to  convict  a 
clerk  employed  in  an  oSice  of  forgery 
upon  the  supposed  similarity  between 
his  handwriting  and  that  of  some 
fragmentary  pieces  of  writing  upon 
which  the  charge  is  baaed,  it  has 
been  decided  that  the  prosecution 
should  make  an  attempt  to  show  that 
the  accused  is  the  only  man  in  the 
office  who  could  have  written  the 
forged  documents.  Skirant  v.  Em- 
peror, 2  India  Criminal  Law  Journal 
353    (1904). 

The  testimony  of  experts  in  hand- 
writing, like  all  scientific  testimony, 
offers  serious  dangers  as  to  the  credit 
to  be  given  to  it,  and  should  be  ac- 
cepted only  after  strict  testing,  and 
merely  for  what  it  is  worth,  having 
regard  to  the  other  evidence  in  the 
cause.  Proof  by  comparison  of  hand- 
writing is  insufficient  to  establish 
the  authenticity  of  a  signature  de-» 
nied  on  oath  by  the  person  against 
whom  it  is  invoked.  DeschSnes  v. 
Langlois,  15  Quebec  Official  Law  Re- 
ports, King's  Bench  388   (1906). 

Where  the  commissioner  believed 
the  four  witnesses  who  spoke  to  the 
signing  of  a  promissory  note  by  the 
defendant,  but  he  decided  the  notes 
to  be  a  forgery  basing  his  judgment 
on  an  inspection  of  the  defendant's 
alleged  signature  and  on  a  compari- 
son of  that  with  the  defendant's  gen- 
uine one,  it  was  decided  that  the 
commissioner  was  not  justified  in 
throwing  aside  the  sworn  testimony 
of  witnesses  whom  he  believed  and 
basing  his  judgment  on  an  inspection 
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evidence  and  unsatisfactory."  ^  In  conflict  with  the  positive  testi- 
mony of  a  witness  who  saw  the  document  in  question  actually 
written,  the  inferences  of  identity  from  resemblance  have  been 
looked  upon  as  being  especially  weak.^  Still  less  weight  will  be 
accorded,  as  a  rule,  to  inferences  derived  from  photographic  copies 
of  signatures  or  other  writings.* 

§  2289.  (Probative  Weight  of  the  Inference);  Inference  a 

reasoned  One While  the  element  of  intuition  can  scarcely  be 

said  to  be  entirely  absent  from  the  result  of  an  observation  in 
regard  to  handwriting,  its  influence  is  comparatively  slight.  Any 
person,  however  unskilled,  may  become  conscious  of  the  sense- 
impressions  which  are  presented  to  his  mind  by  the  written  char- 
acters. Thus  far,  intuition  serves  all  observers  alike.  What  they 
mean  in  terms  of  identity  of  the  writer  is  a  matter  of  inference,  of 
reasoning.  Intelligent  appreciation  implies  the  existence  of  a 
previously  created  standard  in  the  mind.  By  this  the  observed 
phenomena  of  the  writing  are,  as  it  were,  to  be  measured.  Stand- 
ard and  measuring  alike  are  mental  concepts.  The  element  of 
reasoning  when  compared  to  that  of  observation  is,  therefore,  a 
large  one  in  such  an  inference. 

Reasons  assigned.  —  The  proponent  of  the  act  of  reasoning  is 
very  naturally  permitted  to  enhance  the  probative  force  of  the 

of  the  defendant's  alleged  signature.  Pennsylvania.  —  In    re    Hunsberg- 

Appuhamy     v.     Keriwante,      (Ceylon  er'g  Estate,  11  Montg.  Co.  Law  Kep. 

1909)     2    Leader   Law    Rep.,    2    Sup.  165    (1895);    In  re  Rockey's  Estate, 

Ct.  Dec.  94.  155    Pa.    St.    453,    26    Atl.    656,    32 

7.  Cowan  v.  Beall,  1  McArthur  (D.  Wkly.  Notes  Cas.  434  (1893)  (sig- 
C.)   270   (1874);  Murphy  r.  Murphy,  nature  by   mark). 

(Iowa   1910)    125  N".  W.   191;    Whit-  United  States.  —  Risley  v.  Indian- 

aker  v.  Parker,  42  Iowa  585   (1876);  apolis,    etc.,    Ry.    Co..    Fed    Ca.^.    Xo. 

Barland    r.    Walrath,    33    Iowa    130  11,859,  108  U.  S.    (1877);  Turner  v. 

(1871);    Moyc   r.   Herndon,  30  Mis.s.  Hand,  Fed  Cas.  No.  14,257,    (3  Wall. 

110    (1855);    Mutual   Life,  etc.,   In5.  Jr.  88)    U.  S.   (1843). 

Co     V.    Brown,    30    N.    J.    Eq.    193  The    absence   of   an   actual    demon- 

(1878).  stration   has   been    said   seriously   to 

8.  Louisiana.  —  Bayly  v.  Fourchy,  impair  the  evidentiary  force  of  this 
32  La.  Ann.  130  (1880);  Bell  v.  Nor-  species  of  evidence.  In  re  Gordon's 
wood,  7  La.  95    (1834).  Will,  .50  N.  J.  Eq.  397,  20  Atl.  268 

Nc)i>  Jersey.  —   Brown  v.   Mutual       (1892). 
Ben.,  etc.,  Ins.  Co.,  32  N.  J.  Eq.  809  9.    In    re    Taylor's    Will,    10    Abb. 

(1880).  Prac.    (N.  S.)    300    (1871). 

North  Carolina.  —  Buxly  v.   Bux- 
ton, 92  N.  C.  479    (1885). 
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inference  itself  by  introducing  into  evidence  the  reasons  which  the 
observer  assigns  for  reaching  his  conclusion.^ 

§  2290.  (Probative  Weight  of  the  Inference);  Tests  furnished 
by  Cross-Examination.  —  The  probative  force  of  an  inference  from 
"  comparison  of  hands  "  may  be  greatly  strengthened  or  weakened 
by  the  results  of  cross-examination.  Such  is  apparently  the  result 
of  all  testing.  Breaking  or  even  bending  under  the  application 
of  a  given  strain  creates  distrust.  Successful  resistance  inspires 
confidence.  In  the  case  of  a  statement,  it  tends  to  create  belief. 
Among  the  various  tests  furnished  by  cross-examination,  few  are 
specifically  applied  to  handwriting.  They  furnish,  in  general, 
the  usual  probing,  rebutting  or  supplementing  which  are  char- 
acteristic of  cross-examination.^ 

Inconsistent  statements.  —  Thus,  it  may  be  shown,  as  a  de- 
liberative fact,^  that  the  skilled  witness  reached  an  opposite  con- 
clusion at  a  different  time.^ 

Opportunities  for  observation.  —  A  legitimate  subject  for  the 
attention  of  cross-examining  counsel  is  as  to  the  opportunities  for 
the  creation  of  a  mental  standard  which  the  witness  has  enjoyed.* 
The  presiding  judge  may  make  the  same  inquiries  with  a  view  to 
determining  whether  the  witness  is  reasonably  qualified  to  aid 
the  jury.  The  proponent  is  entitled  to  examine  along  the  same 
lines  for  the  purpose  of  enhancing  the  probative  force  of  the 
inference  which  he  offers.  At  his  own  appropriate  stage  in  the 
examination  the  adverse  party  may  make  analogous  inquiries  for 
the  purpose  of  testing  the  credibility  of  the  witness,  with  the 
incidental  result,  if  the  test  is  successfully  withstood,  of  strengthen- 
ing the  weight  of  the  testimony. 

Probing.  —  With  a  view  to  testing  the  accuracy  of  the  inference 
of  thje  witness,  a  portion  of  a  document  may  be  shown  to  him,  the 
balance  being  concealed.  He  may  then  be  asked  in  whose  hand- 
writing is  the  portion  exhibited.^  In  certain  jurisdictions,  a 
rather  crucial  test  is  permitted,  the  witness  being  shown  certain 

§    2289-1.   People   i;.   Mooney,    132  2.  §§  47,  52,  58  n.  4. 

Cal.   13,  63  Pac.  1070   (1901)  ;  John-  3.  Hoag  v.  Wright,   174  N.  Y.  36, 

son    Service    Co.    v.    MacLernon,    127  66  N.  E.  579,  63  L.  R.  A.  163  (1903). 

N.  Y.  Suppl.  431,  142  App.  Div.  677  4.  Herrick  v.  Swomley,  56  Md.  439 

(1911).  (1881)    (where  witness  first  saw  the 

§   2290-1.  Best  on  Ev.    (Chamber-  writing), 

layne's  3rd  Amer.  ed.)    p.  602.  5.  Kirksey  v.  Kirksey,  41  Ala.  626 

See  also  §  2517.  (1868). 
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genuine  specimens  of  handwriting  and  asked  as  to  their  author- 
ship.® In  other  states,  the  opponent  has  not  been  allowed  to  apply 
this  test  upon  cross-examination.^  In  a  somewhat  similar  fashion, 
specimens  of  handwriting  may  be  submitted  and  the  witness  asked 
whether,  assuming  these  pieces  of  writing  to  be  genuine,  his  infer- 
ence on  the  subject  of  the  authenticity  of  the  disputed  document 
would  continue  to  be  the  same  as  that  which  he  has  already 
expressed.* 

Contradiction  not  permitted.  —  In  any  event,  the  answer  of  the 
witness  cannot  be  contradicted ;  but  must  be  allowed  to  stand.* 

Corrohoration  required.  —  In  an  important  matter,  such  as  the 
setting  aside  a  will  as  forged,  strong  corroboration  has  been 
thought  to  be  necessary.^" 

Early  English  judges,  among  them  men  of  the  first  rank,  have 
entertained  the  same  views  and  have  not  hesitated  to  express  them. 
Even  when  due  allowance  is  made  for  the  fact  that  the  science  of 
chirography  was  then  in  a  comparatively  crude  and  undeveloped 
state,  it  cannot  be  denied  that  the  administrative  merits  of  com- 
parison by  juxtaposition  in  the  hands  of  a  skilled  witness  com- 
mended themselves  but  slowly  to  the  leaders  of  a  conservative  pro- 
fession. As  compared  with  the  procedural  qualifications  of  seeing 
the  person  in  question  write,^^  or  receiving  letters  from  him  in  the 
course  of  business,'^  or  the  like,  comparison  by  juxtaposition  was 
deemed  effective  in  probative  force.^^ 

6.  Thomas  v.  State,  103  Ind.  419,  formation  of  the  letters  in  some 
2  N.  E.  808  (1885)  ;  People  v.  Mur-  other  specimen  or  specimens,  but  to 
phy,  17  N.  Y.  Suppl.  427   (1892).  the  general  character  of  the  writing, 

The  us(S  of  specimens  not  genuine  which  is  impressed  on  it  as  the  in- 

upon   cross-examination    has    already  voluntary  and   unconscious  result  of 

been  considered.     §  2271a.  constitution,   habit,   or   other   perma- 

7.  Bevan  r.  Atlanta  Nat.  Banlc,  39  nent  cause,  and  is  therefore  itself 
111.  App.  577  (1890);  distinguishing  permanent.  And  we  best  acqtire  a 
Melvin  v.  Hodges,  71  111.  422   (1874).  knowledge  of  this  character  by  seeing 

8.  Chester  County  Nat.  Bank  v.  the  individual  write  at  times  when 
Armstrong,  66  ild.  113,  6  Atl.  584,  his  manner  of  writing  is  not  in  ques- 
59  Am.  Rep.   156    (1886).  tion,    or    by    engaging    with    him    in 

9.  Gaunt  v.  Harkness,  53  Kan.  405,  correspondence;  either  supposition 
36  Pac.  739,  42  .•im.  St.  Kep.  297  giving  reason  to  believe  that  he 
(1894)  ;  People  f.  Murphy,  17  N.  Y.  writes  at  the  time  not  constrainedly, 
Suppl.  427  (1892);  Van  Wyck  V.  but  in  his  natural  manner.  . 
Mcintosh,  14  N.  Y.  439  (1856);  U.  Assuming  that  no  dispute  exists  as 
S.  !'.  Chamberlain,  25  Fed.  Cas.  No.  to  the  genuineness  of  the  standard 
14,778,   12  Blatchf.  390    (1874).  or    the    fairness    with    which    it   has 

10.  In  re  Taylor's  Will,  10  Abb.  been  selected,  [nevertheless]  such  a 
Prac.   (N.  S.)  300  (1871).  comparison  leads  to  no  inference  as 

11.  See  §  2287.  to  the  general  character  of  the  hand- 

12.  See  §  2287.  writing."     Doe   t'.   Suckermore,  5  A. 

13.  "The  test  of  genuineness  ought  &  B.  705  (1836),  per  Coleridge,  J. 
to   be   the   resemblance,    not    to   the 
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a  question  of  degree,  2292. 

cautions  to  be  observed,  2293. 
administrative  requirements,  2294. 
necessity,  2294. 

protecting  province  of  the  jury,  2295. 
relevancy,  2296. 

preliminary  detail  of  facts,  2296. 
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subjective  relevancy,  2300. 
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dangerous  or  safe,  2303. 
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witness  must  be  qualified,  2309. 
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inference  of  necessity,  2319. 
inference  of  possibility,  2320. 

conditional  possibility,  2321. 
inference  of  probability,  2322. 
inference  of  sufficiency,  2323. 
suppositions,  2324. 

§  2281.  Conclusions  from  Observation.  —  Midway  between  In- 
ferences *  on  the  one  hand,  and  Judgments  ^  on  the  other,  stand 
Conclusions  from  Observation.  From  the  former  the  difference 
lies  in  a  decreased  proportion  of  the  element  of  intuition  or  specific 
observation,  while  the  proportion  of  reasoning  may  be,  and  fre- 
quently is,  much  greater.  Conclusions  from  Observation  are  dis- 
tinguished from  Judgments  by  a  greater  influence  of  the  element 
of  observation,  which,  in  its  specific  relation  to  the  act  of  reason- 
ing, entirely  disappears,  and  by  a  decreased  proportion  of  pure 
ratiocination.  In  other  words,  as  has  been  pointed  out,^  Inference, 
Conclusion  and  Judgment  stand  in  a  progressive  series,  varying 
with  the  amount  of  reasoning  involved.  In  Conclusions,  the  ele- 
ment of  specific  observation  is  not  lacking.  The  basis  of  the 
reasoning  contains  much  beside  it,  past  experience,  information 
from  others,  even  general  knowledge.  Conditions  may  arise  when, 
even  with  these  additions,  the  basis  on  which  the  mind  acts  is  so 
simple  and  so  little  controverted  that  the  result  is  spontaneous, 
automatic.  In  such  eases,  judicial  administration  receives  the 
statement  without  difficulty,  as  a  matter  of  course.  The  char- 
acteristic conclusion,  however,  presents  so  large  an  element  of 
reasoning  and  the  actual  basis  of  the  mental  processes  are  so 
numerous  and  obscure  that  an  adequate  necessity  must  be  shown 
for  invading  the  special  province  of  the  jury,  that  of  reasoning 
from  general  propositions  of  experience.  If  this  is  not  done,  the 
conclusion  is  rejected.* 

§  2291-1.   §§   1836  et  seq.  Idaho.  —  State  v.  Barber,  88  Pac. 

2.  §§  2371  et  seq.  478   (1907). 

3.  §§   1803  et  seq.  Illinois. — Chicago  Terminal  Trans- 

4.  Alabama.  —  Bell  v.  State,  140      fer  R.  Co.  r.  O'Donnell,  213  111.  545, 
Ala.  57,  37   So.  281    (1904).  72     N.     E.     1133     (1904)      [affirming 

Florida.  —  Nickles  v.  State,  37  So.  judgman   114  111.  App.  345];  Henry 

312   (1904).  V.  Stewart,  185  III.  488,  57  N.  E.  190 

Georgia.  —  Moon  v.  State,  68  Ga.  (1900). 

687    (1882).  Indiana.  —  Cincinnati,    L.    &    A. 
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Should  the  application  of  a  standard  of  fact  be  all  which  the 
witness  is  applying  to  the  phenomena  observed  and  the  other  data 
upon  which  he  is  reasoning,  the  mental  result  has  been  spoken  of 
as  a  Conclusion  of  Fact.  Should  the  essential  elements  of  a  legal 
right  or  liability  be  added  to  the  standard  which  the  witness  is 
using,  the  statement  is  spoken  of  as  a  Conclusion  of  Law.  The 
former  constitutes  the  subject-matter  of  the  present  chapter.  The 
latter  is  considered,  by  illustrative  instances,  in  that  which  im- 
mediately succeeds.* 

A  grave  objection.  —  A  strong  forensic  objection  to  receiving 
the  conclusion  of  a  witness  lies  in  the  fact  that  it  is,  frequently, 
difficult  to  understand  precisely  upon  what  it  is  based.  In  case 
of  the  inference,  it  is  confessedly  deduced  from  direct  observation 
of  a  given  set  of  physical  or  psychological  facts.  Such  of  these  as 
can  be  detailed  furnish,  in  most  cases,  an  outline  of  a  sense-per- 
ception while  the  balance  appears  in  the  form  of  the  inference 
which  the  witness  makes  as  to  it.  Where  the  skilled  witness 
testifies  as  an  expert,  i.  e.,  as  to  his  judgment,  the  basis  of  the 
reasoning,  or  a  very  considerable  portion  of  it,  appears  in  the 
facts  enumerated  in  the  hypothetical  question..  Where,  however, 
the  reasoning  of  the  witness  is  offered  in  the  form  of  a  conclusion, 
much  of  this  is  absent.  While  the  element  of  specific  observation 
undoubtedly  exists,  there  is  much  of  past  observation,  general 
knowledge  or  even  partially  formed  hypothesis..  The  witness  may 
have  a  theory  to  which,  perhaps  unconsciously  to  himself,  he  has 
mentally  been  drawing  relevant  facts  or  supporting  reasoning. 
While  it  may  be  possible  to  ascertain  much  of  what  is  in  the  wit- 
ness' mind  in  his  preliminary  statements  or  upon  cross-examina- 

Electric    St.   R.    Co.    i'.    Cook,    (App.  Randall,     109     N.     W.     513     (1906) 

1909)    88  N.  E.  76    (how  an  accident  (purchased  property). 

happened).  Texas.  —  Willis     v.     Sims,      (Civ. 

Iowa.  —  Allen    v.    Urdangen,    119  App.  1900)    57  S.  W.  325. 

N.  W.   724    (1909).  Evidence  of  a  witness  in  a  proaecu- 

an.   —   Clarke   v.    Case,    144  tion  for  homicide  that  deceased   and 


Mich.  148,  107  N.  W.  893,  13  Detroit  certain  others,  apparently  by  ar- 
Leg.  N.  193  (1906)  (surveyor's  rangement,  all  rushed. onto  the  prop- 
monument),  erty  occupied  by  defendant  together, 

Tlew  York.  —  Campbell  v.  Wayne  was   incompetent   as  to   the  witness' 

Bldg.,    etc.,    Assoc,    51    N.    Y.    App.  deductions    from    the    appearance    of 

Div.     611,     64     N.     Y.     Suppl.     272  things.      Ball   v.   United   States,    147 

(1900).  Fed.  32,  78  C.  C.  A.  126   (1906). 

South      Dakota.  —  Buchanan      v.  5.  §§  2325  et  seq. 

Vol.  Ill— 195 
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tion,  judicial  administration  may  well' reject  at  times,  such  an 
act  of  reasoning  Ijecause  it  is  extremely  difficult  to  determine  pre- 
cisely upon  what  it  is  hased.  The  testimony,  for  example,  of  a 
witness  that  she  had  seen  nothing  in  the  conduct  of  a  female,  while 
the  latter  was  staying  at  her  house,  indicatiag  that  she  was  not  a 
virtuous  woman,  was  objectionable  as  being  a  conclusion  based  on 
facts  not  stated.®  In  like  manner,  a  person  cannot  be  permitted 
to  testify  that  he  and  his  wife  were  the  only  two  persons  who  knew 
that  there  was  money  in  the  house. '^  Such  a  declaration  will 
normally  be  rejected.*  The  high  content  of  reasoning  contained  in 
a  statement  may  take  the  form  of  an  argumentative  assertion. 
Here  the  marked  separation  from  the  element  of  fact  is  made  still 
further  objectionable,  from  an  administrative  point  of  view,  by 
the  warmth  and  color  which  tend  to  supplant  reason  and  mislead 
the  jury. 

Conclusions  from  the  evidence.  —  An  important  distinction  is, 
however,  to  be  observed  at  this  point.  Conclusions  from  Observa- 
tion are  to  be  distinguished  from  Conclusions  from  Evidence. 
While,  as  abundantly  appears  in  the  present  chapter,  the  former 
are  frequently  received  should  any  satisfactory  forensic  necessity 
for  doing  so  exist,  the  latter  are  much  more  sparingly  admitted. 
Thus,  the  mental  act  on  the  part  of  a  witness  of  deducing,  from 
the  statements  of  himself  or  others  or  the  assertions  by  the  writer 
of  a  document,  the  existence  of  a  particular  fact  stated  will,  unless 
some  special  necessity  be  shown  for  receiving  it,  be  rejected.^    In 

6.  Richmond  v.  State,  (Tex.  Cr.  Telephone  Co.  r.  Rogers,  (Ind.  App. 
App.   1910)    126  S.  W.   596.  1909)    87   X.  E.   165. 

7.  Winkler  v.  State,  ( Tex.  Cr.  App.  A  witness  will  not  be  permitted  to 
1910)    126  S.   W.  1134.  state  that  a  car  slowed  up  at  .i  par- 

8.  Ruby  V.  Chicago,  M.  &  St.  P.  ticular  place  "  because  there  was  a 
Ry.  Co.,  (Iowa  1911)    129  N.  W.  817.  factory  there."  Leonard  v.  Union  Ry. 

9.  Birmingham  Waterworks  Co.  i'.  Co.  of  New  York  City,  90  N.  Y. 
Ferguson,  (Ala.  1909)  51  So.  150;  Suppl.  574,  98  App.  Div.  204  (1904). 
U.  S.  Cast  Iron,  Pipe  &  Foundry  Co.  It  is  not  error  to  exclude  any 
V.  Granger,  (Ala.  1909)  50  So.  159;  statement  or  answer  which  is  merely 
Geiger  v.  Kiser,  47  Colo.  297,  107  a  supposed  conclusion  of  the  witness 
Pac.  267    (1910).  drawn   from   a   given   state  of   facts. 

The   danger  to  be   apprehended  by  Chicago.  R.  I.  &  P.  Ry.  Co.  v.  Stibbs, 

administration   that  where   the  basis  17   Okl.  97,  87  Pac.  293    (1900). 

of  an  act   of   reasoning  is   not  fully  Questions  propounded  to  a  witness 

disclosed  it  may  rest  partly  upon  ir-  for     the    purpose    of    obtaining    his 

relevant     or     otherwise     incompetent  opinion  upon  certain  facts  connected 

facts,   furnishes   a   strong  reason   for  with   the   case,   are   inadmissible  and 

rejecting     a     conclusion.       Majenica  should    be    excluded    as    impertinent, 
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general,  tibe  synthetical  method  of  reasoning  on  the  part  of  a 
witness  by  which  he  combines  simple  facts  embodied  in  the  evi- 
dence into  a  fact  more  complex  or  compounded  ^^  is  inadmissible. 
Especially  is  this  true  where  the  compounded  fact  is  one  directly 
constituent  of  the  right  or  liability  asserted  in  the  action.^^ 

It  is  to  be  borne  in  mind  that  this  is  the  original  sense  in  which 
the  term  "  opinion  "  seems  to  have  been  used  by  the  courts.  As 
so  employed,  it  indicates  the  administrative  necessity  for  exclud- 
ing conjecture,  guesswork  or  speculation,  the  reasoning  of  wit- 
nesses who  present  no  facts  gained  by  observation  or  in  any  other 
way.  The  later  stage  of  the  opinion  rule,  purporting  to  exclude 
inference  from  observation  under  the  jaunty  phrase  "  opinion  is 
not  evidence,"  apparently  came  into  existence  by  the  means  so 
common  in  the  law  of  evidence,  the  unappreciated  double  meaning 
of  a  single  term  or  phrase. 

Harmless  error.  —  It  by  no  means  necessarily  follows  that  the 
admission  of  a  conclusion  by  a  witness  who  has  already  stated  the 
constituting  facts  will  be  ground  for  reversal.^  ^  There  may  be  no 
prejudice. 

Independent  relevancy.  —  The  conclusion  of  a  witness  may  be 
a  relevant  fact  independent  of  its  truth  or  falsity.  It  is  important 
to  observe  that  the  declaration  is  not  used  to  establish  the  existence 
of  that  which  it  asserts.  Thus,  where  alleged  libelous  words  are 
susceptible  of  more  than  one  meaning,  or  where  the  words,  inno- 
cent in  themselves,  may  be  offensive  because  of  the  circumstances 
under  which  they  were  uttered,  the  testimony  of  witnesses  as  to 
what  they  understood  the  words  to  mean,  is  admissible. ^^ 

inasmuch  as  upon  the  jury  and  not  13.  Julian  v.  Kansas  City  Star  Co., 

upon  the  witness  rests  the  obligation  209  Mo.   35,   107   S.   W.  496    (1907). 

of    making    deductions    in   regard    to  On    the    other    hand,    it    has    been 

the  facts  established  before  it.     Peo-  held  that  a  witness  cannot  state  his 

pie  V.  Rivera  alias  Panchito,  9  Porto  inference  as  to   who  was   the  person 

Rico  Reports  455    (1905).  referred  to.     McCray  v.   State,    (6a. 

10.  §§  44,  49.  1910)   68  S.  E.  62. 

11.  Conclusions  and  judgments. —  But  in  another  case  where,  on  the 
Under  the  nomenclature  adopted  in  trial  of  an  action  for  libel,  witnesses 
the  present  treatise,  such  an  act  of  who  had  read  the  paper  in  which  it 
reasoning,  the  element  of  observation  was  published  were  allowed  to  state 
being  absent,  is  not  a  conclusion  at  to  whom  they  thought  it  referred,  it 
all  but  more  nearly  resembles  an  act  waa  decided  that  the  evidence  was 
of  judgment.  admissible.     Kirkpatrick  v.  Mills,  30 

12.  Sampson  v.   Hughes,    147   Cal.  Nova  Scotia  Rep.  426   (1898). 
62,  81  Pac.  292   (1905). 
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Without  considering  in  any  detail  at  this  time  the  distinction 
between  the  assertive  capacity  of  a  statement  and  its  independently 
relevant  force,  a  topic  elsewhere  considered,^*  it  may  be  sufficient, 
for  present  purposes,  to  note  that  the  existence  of  a  conclusion  may 
be  a  fact  of  the  highest  importance  entirely  apart  from  whether 
it  is  correct  or  not.  Thus,  on  a  trial  for  homicide,  where  it 
appears  that  the  deceased  has  made  threats  against  the  life  of  the 
accused  and  that  he  had  had  a  violent  altercation  with  the  deceased 
and  that  similar  acts  and  conduct  on  his  part  had  characterized 
the  interview  which  led  up  to  the  fatal  shooting,  it  is  obviously 
prejudicial  error  to  refuse  to  permit  the  accused  to  testify  as  to 
the  conclusion  to  which  he  had  himself  arrived  at  the  time  of  the 
killing  in  relation  to  the  intentions  of  the  deceased  toward  him.'^^ 
Such  evidence  would  obviously  have  no  tendency  to  prove  that 
the  conclusion  was  correct,  i.  e.,  that  the  deceased  actually  had  the 
intention  ascribed  to  him.  It  is  not  offered  for  that  purpose. 
The  defendant  tenders  it  as  a  psychological  fact  relevant  in  and  of 
itself,  as  part  of  the  basis  of  his  own  conduct.  So  regarded,  its 
relevancy  and  admissibility  seem  unquestionable.  Such  evidence 
has,  however,  been  rejected.^® 

§  2292.  (Conclusions  from  Observation);  A  Cluestion  of 
Degree.  —  In  dealing  with  conclusions,  the  work  is  largely  ad- 
ministrative. No  hard  and  fast  rule,  so  dear  to  the  heart  of  formal 
or  technical  procedure,  can  well  be  applied.  The  question  is  one 
as  to  the  degree  in  which  the  reasoning  is  simple  and  the  facts 
easily  understood.  The  border  line  between  reasoned  inference  -^ 
and  fairly  obvious  conclusion  is  one  hazy  and  difficult  to  draw. 
The  reasoning  is  less  closely  correlated  to  the  phenomena  observed, 
there  is  a  larger  basis  of  assumed  or  undisclosed  fact,  and  that  is 
the  most  which  can  be  said.  In  proportion,  however,  as  the  reason- 
ing bulks  more  largely  and  the  basis  of  assumed  or  undisclosed 
knowledge  or  experience  grows  wider  and  more  material,  does  the 
hesitancy  of  administration  become  more  acute  against  admitting 
statements  which  so  nearly  substitute  the  witness  for  the  jury. 
The  right  of  the  proponent  to  prove  his  case  ^  may,  indeed,  make 

14.  §§     2698  et  seq.  16.  Dowell  r.  State,  (Tex.  Cr.  App. 

15.  Price  r.  State,   (Okla   Cr.  App.      1910)   126  S.  W.  871. 
1908)    98  Pac.  447.  §  2292-1.  §   1734. 

2.   §  334. 
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it  indispensable  that  the  evidence  should  be  received.  Tbe  forensic 
necessity  for  doing  so,  especially  v^here  the  fact  inferred  is  one  in 
issue  or  material  thereto,  must  be  shown  to  be  adequate. 

§  2293.  (Conclusioas  from  Observation;  A  Question  of 
Degree) ;  Cautions  to  be  observed.  —  In  so  delicate  an  administra- 
tive situation  as  where  the  witness  is  adding  to  the  results  of  his 
observation,  general  knowledge,  past  experience  or  information 
gleaned  from  others,  the  trial  judge  will  naturally  be  alert  to 
protect  the  jury  from  the  misleading  influence  of  tbe  powerful 
personality  of  a  persuasive  witness.  Great  care  will,  for  example, 
be  employed  in  seeing  that  the  facts  at  the  basis  of  the  opinion  of 
the  witness  should  be  clearly  verified.  Few  observers  are  at  much 
pains  to  distinguish  between  what  they  see  and  what  they  infer 
from  it.  The  court  will  be  careful  to  see  that  the  distinction  is 
drawn,  so  far  as  practicable.-'  No  inference  upon  an  inference  ^ 
will  be  permitted.^  Nor  must  doubtful  inferences  be  allowed  to 
supply  the  place  of  proof.*  Likewise,  irrelevant  facts  should  not 
be  considered.^ 

§  2294,  (Conclusions  from  Observation) ;  Administrative  Re- 
quirements ;  Necessity.  —  That  which  judicial  administration  views 
with  alarm  and  is  slow  to  accept  is  reasoning.  Not  that  of  judges 
or  jurors;  upon  them  it  is  imposed.  Eeasoning  by  witnesses  is 
objectionable  because  it  tends  to  supplant  the  jury  to  whose  judg- 
ment the  parties  are  entitled.  Should  it  happen,  therefore,  that 
the  element  of  inference  or  reasoning  is  present  to  an  extent  not 
justified  by  any  administrative  necessity  the  mental  act  will  be 
rejected.^    This  important  qualification  is,  however,  to  be  noticed. 

§  2293-1.  §   1734.  Ala.   80,   34  So.    180    (1903);    White 

2.  §   1029.  V.    State,    136    Ala.    58,    34    So.    177 

3.  Gray  r.  Brooklyn  Heights  R.  (1903)  (how  long  dead);  Birming- 
Co.,  175  N.  Y.  448,  67  N.  E.  899  ham  R.,  etc.,  Co.  v.  Ellard,  135  Ala. 
(1903),  [reue»-sin(7  72  N.  Y.  App.  Div.  433,  33  So.  276  (1903)  (injurious 
424,  76  N.  Y.  Suppl.  20  (1902)].  tendency);   Baker  v.   State,   123  Ala. 

4.  Chicago,  etc.,  R.  Co.  v.  Holmes,  74,  26  So.  194  (1899);  Baker  v. 
(Nebr.   1903)    94   N.  W.   1007.  State,  122  Ala.  1,  26  So.  194  (1899)  ; 

5.  Arnold  v.  Cofer,  135  Ala.  364,  Alabama  Great  Southern  R.  Co.  v. 
33  So.  539    (1902).  Burgess,    114   Ala.    587,    22    So.    169 

§  2294r-l.  Alabama. — Hill  v.  State,  (1897)  (brake  applied);  Richardson 
137  Ala.  66,  34  So.  406  (1903)  v.  Stringfellow,  100  Ala.  416,  14  So. 
(tried  to  kill);  Holmes  v.  State,  136      283     (1893);    Jackson    v.    State,    94 
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Should  the  element  of  reasoning  or  any  considerable  portion  of  its 


Ala.  85,  10  So.  509  (1892)  (mis- 
take) ;  Montgomery,  etc.,  E.  Co.  v. 
Mallette,  92  Ala.  209,  9  So.  363 
(1891);  Bass  Furnace  Co.  v.  Glass- 
cock, 82  Ala.  452,  2  So.  315,  60  Am. 
Rep.  748  (1887)  (mismanaged); 
State  V.  Houston,  78  Ala.  576,  56 
Am.  Rep.  59  (1885)  (robbery  a  real 
one)  ;  Minnieee  v.  Jeter,  65  Ala.  222 
(1880)  (beneficial  nature  of  ser- 
vices); In  re  Carmichael,  36  Ala. 
514  (1860)  (control)  ;  Saltmarsh  v. 
Bower,  34  Ala.  613  (1859)  (loan); 
Eembert  v.  Brown,  14  Ala.  360 
(1848)     (take    advantage). 

Arkansas.  —  Joyce  v.  State,  62 
Ark.  510,  36  S.  W.  908  (1896) 
("cross  himself"). 

California.  —  Spreckels  v.  Butler, 
128  Cal.  645,  61  Pac.  378  (1900) 
(loan);  Berliner  v.  Travelers'  Ins. 
Co.,  121  Cal.  451,  53  Pac.  922  (1898) 
(payment  of  premium  "excused"); 
People  V.  Bidleman,  104  Cal.  608,  38 
Pac.  502  (1894)  (managed  busi- 
ness) ;  Whitmore  v.  Ainsworth,  38 
Pac.  196  (1894)  ;  Burlingame  t".  Row- 
land, 77  Cal.  315,  19  Pac.  526,  1  L. 
R.  A.  829    (1888). 

Colorado.  —  Charles  r.  Amos,  10 
Colo.  272,  15  Pac.  417    (1887). 

Connecticut.  —  Chatfield  v.  Bun- 
nell, 69  Conn.  511,  37  Atl.  1074 
(1897)  (two  conversations  similar); 
Lovell  V.  Hammond  Co.,  66  Conn. 
500,  34  Atl.  511  (1895)  (any 
ground) . 

Georgia.  —  Acme  Brewing  Co.  v. 
Central  R.,  etc.,  Co.,  115  Ga.  494, 
42  S.  E.  8  (1902)  (that  a  posses- 
sion was  notorious)  ;  Lowman  v. 
State,  109  Ga.  501,  34  S.  E.  1019 
(1900)  (time  had  come  to  run  or 
fight)  ;  Atlanta  St.  R.  Co.  v.  Walker, 
93  Ga.  462,  21  S.  E.  48  (1893)  (per- 
manence of  injuries)  ;  Dowdy  r.  Geor- 
gia E.  Co.,  88  Ga.  726,  16  S.  E. 
62  (1892)  ;  Travelers'  Ins.  Co.  v. 
Sheppard.  85  Ga.  751,  12  S.  E.  18 
(1890)    (death). 


Illinois.  —  Illinois  Steel  Co.  v. 
McXulty,  105  111.  App.  594  (1903); 
Hoehn  v.  Chicago,  etc.,  R.  Co.,  152 
111.  223,  38  N.  E.  549  (1894)  (cause 
of  conduct)  ;  Harrison  v.  Triekett, 
57  111.  App.  515  (1894)  ("object"); 
Parish  v.  Hendrickson,  50  111.  App. 
329  (1893)  ("lied");  Johnson  v. 
Glover,  121  111.  283,  12  N.  E.  257 
(1887)  (guaranty)  ;  Evans  v.  Dickey, 
117  111.  291,  7  N.  E.  263  (1886) 
( "  employed  " )  ;  German  P.  Ins.  Co. 
V.  Grunert,   112  111.  68,  1  N.  E.  113 

(1884)  (misrepresentation);  Fair- 
bury  i-.  Rogers,  98  111.  554  (1881) 
(sidewalk  safe). 

Indiana.  —  Dickey  v.  Shirk,  128 
Ind.  278,  27  X.  E.  733  (1891)  ;  Crim 
V.  Fleming,  123  Ind.  438,  24  N.  E. 
358  (1890)  (worthless);  Staaer  v. 
Hogan,  120  Ind.  207,  21  X.  E.  911, 
22  X.  E.  990   (1889). 

lovM.  —  Perry  v.  Clarke  County, 
120  Iowa  96,  94  N.  W.  454  (1903) 
("without  trouble");  State  r.  Pas- 
nau,  118  Iowa  501,  92  N.  W.  682 
(1902)  (acting  together);  Swanson 
V.  Keokuk,  etc.,  R.  Co.,  116  Iowa  304, 
89  X.  W.  1088  (1902);  Chew  l. 
O'Hara,  110  Iowa  81,  81  X.  W.  157 
(1899)  (whom  an  attorney  repre- 
sented) ;  State  v.  Heacock,  106  Iowa 
191,  76  X.  W.  654  (1898)  (libel 
true)  ;  Ward  r.  Dickson,  96  Iowa  708, 
65  X.  W.  997  (1896)  ("bought"); 
Oberholtzer  r.  Hazen,  92  Iowa  602, 
61  X.  W.  365  (1894)  (seemed  to  be 
manager)  ;  JlcCormick  Harvesting 
Mach.  Co.  r.  Brower,  88  Iowa  607, 
55  X.  W.  537  (1893)  ;  Spears  v.  ilt. 
Ayr,    66    Iowa    721,    24    X.    W.    504 

(1885)  (sidewalk  not  good);  Locke 
r.  Sioux  City,  etc.,  R.  Co.,  46  Iowa 
109  (1877);  Tisdale  c.  Connecticut 
Mut.  L.  Ins.  Co.,  28  Iowa  12   (1S69). 

Kansas.  —  Jloyer  r.  Knapp,  9 
Kan.  App.  226,  59  Pac.  674  (1900) 
(whose  money  paid  a  loan)  ;  State 
)'.  Asbell,  57  Kan.  398,  46  Pac.  770 
(1896)    (results  of  lawyer's  advice). 
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Uassaofmsetts.  —  Plunger  Elevator 
Co.  V.  Day,  184  Mass.  130,  68  N.  E. 
16  (1903)  (approved);  Com.  v.  Bur- 
ton, 183  Mass.  461,  67  N.  E.  419 
(1903)  (seriously  injured);  O'Don- 
nell  i;.  Pollock,  170  Mass.  441,  49  N. 
E.  745  (1898)  (kept  a  dog);  Eob- 
bins  V.  Atkins,  168  Mass.  45,  46  N. 
E.  425  (1897)  (control);  Robinson 
r.  Fitchburg,  etc.,  R.  Co.,  7  Gray  92 
(1856)    (only  way  to  do  something). 

Michigan.  —  Brown  v.  Kennedy, 
131  Mich.  464,  93  N.  W.  1073  (1903) 
(fair  appearing  paper)  ;  Dampier  v. 
Lewis,  131  Mich.  144,  91  N.  W.   152 

(1902)  (how  long  a,  hammer  had 
been  in  the  process  of  clipping)  ; 
Smaltz  V.  Boyce,  109  Mich.  382,  69 
X.  W.  21  (1896)  (that  one  fire 
started  from  another ) . 

Minnesota.  —  Veum  v.  Sheeran,  88 
Minn.  257,  92  N.  W.  965  (1903); 
Davis  V.  Hamilton,  88  Minn.  64,  92 
N.  W.  512  (1902)  (libel  true);  Mol- 
denhauer  v.  Minneapolis  St.  R.  Co., 
80  Minn.  426,  83  N.  W.  381  (1900) 
(better  light). 

Missou/ri.  —  State  v.  Terry,  172 
Mo.  213,  72  S.  W.  513  (1903)  (no 
fault)  ;  Shaefer  v.  Missouri  Pac.  R. 
Co.,  98  Mo.  App.  445,  72  S.  W.   154 

(1903)  (only  injury);  Stinde  v. 
Blesch,  42  Mo.  App.  578    (1890). 

Nebraska.  —  Bullard  v.  Laughlin, 
96  X.  W.  159  (1903)  ;  Orcutt  V.  Pols- 
ley,  59  Nebr.  575,  81  N.  W.  616 
(1900)  (what  is  covered  by  an  as- 
sessment) ;  Burkholder  v.  Fonner,  34 
Nebr.  1,  51  N.  W.  293  (1892)  (vrho 
sold). 

New  York  —  M.  S.  Huey  Co.  v. 
Rothfeld,  84  N.  Y.  Suppl.  883  (1903) 
(doing  business  in  the  state)  ; 
Woarms  r.  Becker,  84  N.  Y.  App. 
Div.  491,  82  N.  Y.  Suppl.  1086  (1903) 
(first-class  job)  ;  Smith  r.  Castle,  81 
X.  Y.  App.  Div.  638,  81  X.  Y.  Suppl. 
18  (1903)  (balance  of  account)  ; 
United  Press  v.  A.  S.  Abell  Co.,  79 
N.  Y.  App.  Div.  550,  80  N.  Y.  Suppl. 
454  (1903)  (contract  transferred) ; 
Vaughn   v.   Strong,   66   Hun   273,   21 


N.  Y.  Suppl.  550  (1892);  Dunn  v. 
Ultsch,  2  Misc.  211,  21  N.  Y.  Suppl. 
262  (1892)  (machine  accurate)  ; 
Sternberger  v.  Metropolitan  El.  li. 
Co.,  2  Misc.  113,  20  N.  Y.  Suppl.  857 
(1892)  (used  best  endeavors);  Gib- 
bons V.  Russell,  13  N.  Y.  Suppl.  87!' 
(1891);    Cole  v.   Roby,   58  Hun   601, 

11  N.  Y.  Suppl.  257  (1890)  (mis- 
take) ;  Dlabola  v.  Manhattan  E.  Co., 
15  Daly  (N.  Y.)  470,  8  N.  Y.  Suppl. 
334  (1890);  Ivory  v.  Deerpark,  116 
X.  Y.  476,  22  N.  E.  1080  (1889); 
Sawyer  v.  Thurber,  14  N.  Y.  Civ. 
Proc.  204  (1888)  ;  Xicolay  v.  Unger, 
80  N.  Y.  54    (1880)    (sold). 

Worth  Dakota.  —  Fisher  v.  Betts, 

12  X.  D.  197,  96  X.  W.  132  (1903) 
(absence  of  records)  ;  Red  River  Val- 
ley Xat.  Bank  v.  Monson,  11  N.  D. 
423,  92  N.  W.  807  (1902)  (exercise 
ownership ) . 

Pennsylvania.  —  Doener  v.  Dela- 
ware, etc..  Canal  Co.,  164  Pa.  St.  17, 
30    Atl.    269    (1894)     (instructions). 

South  Carolina. — Rapley  v.  Klugh, 
40  S.  C.  134,  18  S.  E.  680  (1893); 
Meade  v.  Carolina  Nat.  Bank,  26  S. 
C.  608,  1  S.  E.  419    (1887). 

Tennessee.  —  Brown  r.  Odill,  104 
Tenn.  250,  56  S.  W.  840,  78  Am.  St. 
Rep.  914,  52  L.  R.  A.  660  (1900)  (en- 
gagement broken  off)  ;  Girdner  v. 
Walker,  1  Heisk.  (Tenn.)  186  (1870). 

Texas.  —  Barnard  v.  State,  (Cr. 
App.  1903)  73  S.  W.  957  (shooting 
not  accidental)  ;  Houston,  etc.,  R. 
Co.  V.  Rippetoe,  (Civ.  App.  1901)  64 
S.  W.  1016  (cause  of  accident)  ; 
Curtis  V.  State,  (Cr.  App.  1900)  59 
S.  W.  263  (avoided  meeting  a  cer- 
tain person)  ;  Marshall  v.  McAllis- 
ter, 22  Tex.  Civ.  App.  214,  54  S.  W. 
1068  (1899)  (where  travelers  were 
"expected  "to  cross  abridge)  ;  Arndt 
V.  Boyd,  (Civ.  App.  1898)  48  S.  W. 
771  (managing  a  business)  ;  Ben- 
nett V.  State,  39  Tex.  Cr.  639,  48  S. 
W.  61  (1898)  (investigated  every- 
body) ;  Hintze  v.  Krabbenschmidt, 
(Civ.  App.  1897)  44  S.  W.  38 
(claimed  land)  ;  Philadelphia  F.  As- 
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manifestation  be  separable,  tbe  conclusion  may  be  received,^  using 
the  element  of  fact,  i.  e.,  of  intuition,  as  the  principal  one  in  the 
statement. 


§  2295.  (Conclusions  from  Observation;  Administrative  Re- 
quirements;  Necessity);  Protecting  Province  of  the  Jury.  —  Wit- 
nesses must  not  intrude,  by  their  conclusions,  upon  the  special  field 
of  the  jury.^  A  preliminary  or  collateral  fact  is  more  readily 
admitted  than  one  distinctly  within  the  field  of  the  jury's  action.^ 
A  cardinal  canon  of  judicial  administration  in  the  reception  of 
secondary  evidence  is  that  admissibility  must,  in  any  case,  be 
justified  by  a  commensurate  necessity.  This  follows  from  the  con- 
flicting rights  of  the  parties  between  which  it  is  the  office  of  ad- 
ministration to  strike  a  fair  balance.  The  proponent  has  the  right 
to  prove  his  case,  in  the  best  way  that  he  can.  Justice  demands, 
and  it  is  the  province  of  the  opponent  to  insist,  that  the  best,  the 
primary,  available  proof  be  produced.  The  right  of  the  proponent, 
is,  indeed,  paramount.  The  claims  of  the  opponent  yield,  how- 
ever, only  to  the  extent  that  the  just  deed  of  the  proponent  is 


soe.  V.  Jones,  (Civ.  App.  1897)  40 
S.  \V.  44  (connection  with  a  trans- 
action) ;  Berry  v.  State,  37  Tex.  Cr. 
44,  38  S.  W.  812  (1897)  (calf  recog- 
nizing cow)  ;  Petteway  v.  State,  36 
Tex.  Cr.  97,  35  S.  W.  646  (1896) 
(evasion  of  law)  ;  League  i\  Hcn- 
ecke,  (Civ.  App.  1894)  26  S.  W.  729 
(set  apart)  ;  Odom  v.  Woodward,  74 
Tex.  41,  11  S.  W.  925   (1889). 

Virginia.  —  Childress  i;.  Chesa- 
peake, etc.,  R.  Co.,  94  Va.  186,  26  S. 
E.  424    (1897). 

Washington.  —  Stossel  V.  Van  de 
Vanter,  16  Wash.  9,  47  Pac.  221 
(1896)  (to  what  reference  was 
made)  ;  State  r.  Coella,  8  Wash.  512, 
36  Pac.  474   (1894)    (scuffle). 

Wisconmn.  —  Sell  v.  Mississippi 
River  Logging  Co.,  88  Wis.  581,  60 
N.    W.    1065     (1894)     (instructions). 

England.  —  Ramadge  !'.  Ryan,  9 
Ring.  333,  2  Moore  &  S.  421,  2  L.  J. 
C.  P.  7,  23  E.  C.  L.  604  (1832)  (dis- 
charged his  professional  duty)  ;  Sills 
r.  Brown,  9  C.  &  P.  601,  38  B.  C.  L. 
351    (1840). 


"  You  can  show  all  the  facts,  and 
it  is  for  the  jury  to  draw  conclusions 
from  the  facts."  Dowdy  v.  Georgia 
R.  Co.,  88  Ga.  726,  16  S.  E.  62 
(1892). 

2.  Tilden  v.  Gordon,  34  Wash.  92, 
74  Pac.  1016   (lt)04). 

§  2295-1.  Scott  v.  Sovereign  Camp 
of  Woodmen  of  the  World,  (Iowa 
1910)  129  N.  W.  302  (inference  of 
suicide)  ;  Suddith  !'.  Incorporated 
City  of  Boone,  (Iowa  1903)  96  N. 
W.  853;  Deppe  v.  Atlantic  Coast 
Line  Co.,  154  N.  C.  523,  70  S.  E.  622 
(1911);    Wyckoff    r.    Kerr,     (S.    D. 

1909)  123  N.  W.  733  (what  induced 
a  purchase)  ;  Church  v.  Wilkeson- 
Tripp  Co.,  (Wash.  1910)  108  Pac. 
596  (efficiency  of  service)  ;  Pearson 
r.  Alaska  Pac.  S.  S.  Co.,  51  Wash. 
560,  99  Pac.  753  (1909). 

It  is  for  the  jury  alone  to  say 
whether  certain  acts  amount  to  a 
studied  attempt  at  concealment  by 
the    accused.      State  v.   Trapp,    (Or. 

1910)  109  Pac.  1094. 

2.  Lockard    v.    Van    Alstyne,    155 
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Placing  Facts  beiFoee  the  Jury. 


§  2295 


exhibited  to  the  court.  In  connection  with  conclusions  and  other 
forms  of  opinion,  the  legally  established  reasoning  to  which  parties 
are  to  submit  their  facts  is  that  of  the  jury.  From  this  province, 
so  far  as  practicable,  the  reasoning  of  witnesses  is  to  be  excluded. 
Thus,  an  inquiry  calling  for  the  conclusion  of  the  witness  as  to 
who' was  the  person  to  whom  credit  was  given  in  a  particular  case 
may  be  excluded ;  —  the  matter  being  one  within  the  special 
province  of  the  jury.^  The  same  ruling  has  been  applied  to  ques- 
tions regarding  other  conditions  which  involve  reasoning  upon 
extended  data,  only  partly  covered  by  specific  observation  or 
closely  related  to  the  jury's  field  of  action.*  Where,  on  the  other 
hand,  all  constituent  facts  can  fully  be  placed  before  the  jury,  the 
conclusion  of  the  witness  must  be  rejected,^  no  necessity  for 
receiving  it  having  been  shown. 


Mich.  507,  120  N.  W.  1,  15  Detroit 
Leg.  N.  1132  (1909)  ;  Levy  v.  Huwer, 
176  N.  Y.  612,  68  N.  E.  1119  (1903). 

3.  Danforth  v.  Carter,  4  Iowa  230 
(1856)  ;  Walker  v.  Moore,  125  Mass. 
352  (1878);  Drew  v.  Longwell,  81 
Hun  (N.  Y.)  144,  30  N.  Y.  Suppl. 
733,  1  N.  Y.  Amiot.  Cas.  67  (1894); 
Merritt  c.  Briggs,  57  N.  Y.  651 
(1874). 

4.  Alabama.  —  Hill  v.  State,  137 
Ala.  66,  34  So.  406    (1902). 

Arkansas.  —  Joyce  v.  State,  62 
Ark.  510,  36  S.  W.  908   (1896). 

California.  —  Spreckels  v.  Butler, 
128  Cal.  645,  61  Pac.  378   (1900). 

Colorado.  —  Charles  v.  Amos,  10 
Colo.  272,  15  Pac.  417   (1887). 

Connecticut.  —  Chatfield  v.  Bun- 
nell, 69  Conn.  511,  37  Atl.  1074 
(1897). 

Georgia.  —  Acme  Brewing  Co.  v. 
Central  R.,  etc.,  Co.,  115  Ga.  494,  42 
S.  E.  8   (1902). 

Illinois.  —  Hoehn  v.  Chicago,  etc., 
R.  Co.,  152  111.  223,  38  N.  E.  549 
(1894). 

Indiana.  —  Dickey  v.  Shirk,  126 
Ind.  278,  27  N.  E.  733   (1891). 

lovxi.  —  Perry  v.  Clarke  County, 
120  Iowa  96,  94  N.  W.  454   (1903). 

Kansas.  —  State  v.  Ashell,  57  Kan. 
398,  46  Pac.  770   (1896). 


Massachusetts.  —  Plunger  Elevator 
Co.  V.  Day,  184  Mass.  130,  68  N.  E. 
16   (1903). 

Michigan.  —  Brown  v.  Kennedy, 
131  Mich.  464,  93  N.  W.  1077  (1903). 

Minnesota.  —  Veim  v.  Sheeran,  88 
Minn.  257,  92  N.  W.  965   (1903). 

Missouri.  —  State  v.  Terry,  172 
Mo.  213,  72  S.  W.  513    (1903). 

Nebraska,  —  Bullard  v.  Laughlin, 
96  N.  W.   159    (1903). 

New  York.  —  Ivory  v.  Deerpark, 
116  N.  Y.  476,  22  N.  E.  1080  (1889). 

North  Dakota.  —  Fisher  v.  Betts, 
12  N.  D.  197,  96  N.  W.   132   (1903). 

Pennsylvania.  —  Dooner  v.  Dela- 
ware, etc..  Canal  Co.,  164  Pa.  St.  17, 
30  Atl.  269    (1894). 

South  Carolina. — Rapley  v.  Klugh, 
40  S.  C.  134,  18  S.  B.  680   (1893). 

Tennessee.  —  Brown  v.  Odill,  104 
Tenn.  250,  56  S.  W.  840,  78  Am.  St. 
Rep.  914,  52  L.  R.  A.  660   (1900). 

Texas.  —  Odom  v.  Woodward,  74 
Tex.  41,  11  S.  W.  925   (1889). 

Virginia.  —  Childress  v.  Chesa- 
peake, etc.,  R.  Co.,  94  Va.  186,  26  S. 
E.  424   (1897). 

Washington.  —  Stossel  v.  Van  de 
Vanter,  16  Wash.  9,  47  Pac.  221 
(1896). 

5.  City  of  Macon  v.  Humphries, 
122  Ga.  800,  50  S.  E.  986  (1905). 


§§  2296-2298     Coitclusions  feom  Observation;  Fact.     3114 

§  2296.  (Conclusions  from  Observation;  Administrative  Re- 
quirements); Relevancy;  Preliminary  Detail  of  Facts In  con- 
nection with  conclusions,  as  in  other  relations  which  involve  the 
use  of  the  reasoning  faculty  upon  physical  or  psychological  phe- 
nomena, the  trial  judge  may  well  require  from  the  witness  a  pre- 
liminary detail  of  the  constituting  facts  upon  which  he  grounds 
his  opinion.^  By  this  means,  a  ready  test  is  furnished  for  judg- 
ing of  the  opportunities  for  observation  enjoyed  by  him  and  re- 
garding his  mental  ability  to  coordinate  these  into  an  act  of 
reasoning  helpful  to  the  jury.  Under  the  administrative  canon 
which  secures  to  the  parties  the  use  of  reason,^  the  judge  will 
exclude  a  conclusion  where  it  appears  that  it  could  not  rationally 
be  reached  upon  the  facts  enumerated  by  the  witness.^ 

Cross-examination.  —  Should  the  presiding  judge  feel  justified 
in  assuming  that  the  witness  is  qualified  by  sufiicient  opportunities 
for  observation  and  the  mental  ability  to  coordinate  them  properly, 
the  task  of  actually  testing  the  competency  of  the  witness  devolves 
"upon  the  opponent.  He  may  exercise  his  rights  at  the  stage  of 
cross-examination.* 

§  2297.  (Conclusions  from  Observation;  Administrative 
Requirements;    Relevancy;    Preliminary    Detail    of    Facts); 

Propositions  in  Issue.  —  It  follows  from  what  has  been  said  that, 
unless  the  proponent  should  succeed  in  demonstrating  an  adequate 
necessity  for  submitting  the  conclusion  of  a  witness  upon  the 
precise  proposition  as  to  which  the  jury  are  to  pass,  it  will  be 
rejected.^ 

§  2298.  (Conclusions  from  Observation;  Administrative 
Requirements;  Relevancy;  Preliminary  Detail  of  Facts);  Res 

gestae.  —  With  somewhat  more  freedom  than  where  the  conclusion 
of  the  witness  covers  the  same  point  upon  which  the  jury  are  to 

§  2296-1.  Talladega  Ins.  Co.  v.  Pea-  Heights  E.  Co.,  175  N.  Y.  448,  67  N. 

cock,  67  Ala.  253    (1880)  ;   Tremalne  E.  899  [revcrsinff  72  N.  Y.  App.  Div. 

V.  Weatherby,  58  Iowa  615,  12  N.  W.  424,  76  N.  Y.  Suppl.  20]    (1903). 

609      (1882);     Jones     v.     Merrimack  4.  Parsons  ('.  Brown,  15  Barb.   (N. 

River    Lumber    Co.,    31    N.    H.    381  Y.)    590    (1853). 

(1855).  §  2297-1.  Alexander  v.  Mandeville, 

2.  §§  385  et  scg.  33    111.    App.    589     (1889);    Hitc    v. 

3.  Wintersinger  v.  Warder,  etc.,  Stimmell,  45  Kan.  469,  25  Pac.  852 
Co.,  1  Nebr.   (Unoflf.)   413,  414,  95  N.  (1891). 

W.    619    (1901);    Gray    v.    Brooklyn 
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pass,^  his  reasoning  may  be  allowed  to  assert  the  existence  or  non- 
existence of  a  fact  in  the  res  gestm.^  Still,  the  objection  to  receiv- 
ing such  statements  exists  and  must  be  overcome  by  the  proponent, 
through  the  exhibition  of  an  adequate  necessity  for  asking  his 
witness  to  step  into  the  province  of  the  jury. 

§  2299.  (Conclusions    from    Observation;    Administrative 

Requirements) ;  Objective  Eelevanoy The  objective  relevancy  ^ 

of  the  conclusion  of  a  witness  may  generally  be  assumed.  That 
the  statement,  if  credited,  should  have  a  logical  tendency  to  estab- 
lish the  existence  of  the  fact  which  it  covers  is  sufEcient  to  con- 
stitute such  relevancy.  Other  considerations  are  more  frequently 
contested  in  connection  with  the  admissibility  of  a  conclusion, 
whether  of  fact  or  of  law.  Prominent  among  these,  is  the  sub- 
jective relevancy  of  the  declaration. 

§  2300.  (Conclusions  from  Observation;  Administrative 
Requirements) ;  Subjective  Relevancy.  —  Where  a  conclusion  is 
as  to  the  existence  of  a  fact  not  shown  to  be  within  the  knowledge 
of  the  witness  it  will  not  support  a  verdict.-*  Adequate  knowledge 
must  be  affirmatively  proved.^ 

§  2301.  Conclusions  of  Fact ;  When  admitted.  —  As  is  abundantly 
illustrated  by  the  decisions,  the  fact  that  a  given  mental  act  as- 
sumes the  phraseology  appropriate  to  a  conclusion  is  by  no  means 
sufficient  to  insure  its  rejection.  Administration  looks  not  only 
at  the  appearance  but  penetrates  through  that  into  the  reality,  the 
essential  nature  of  that  which  it  is  proposed  to  submit  to  the  tri- 
bunal. It  will  scrutinize,  not  the  form  of  language,  but  the  nature 
of  the  subject  matter  with  which  the  reasoning  deals,  in  what 
ways  these  are  related  to  the  province  of  the  jury  or  of  the  court 
and  how  largely  a  matter  of  speculation  or  guess  work  the  so- 
called  opinion  quoted  is.  Should  the  facts  involved,  the  observa- 
tions made,  be  comparatively  few  and  simple  and  lead,  in  the 
judgment  of  all  reasonable  men,  to  but  one  necessary  inference,  the 
conclusion  will  be  received,^  whatever  may  be  the  language  in 

§  2298-1.  §  2297.  2.  Jones  v.  State,  44  Fla.  74,  32  So. 

2.  §§  6,  47,  2581,  2985,  3024.  793   (1902). 

5  2299-1.  §  55.  §    230X-1.    Alabama.  —  Henry    v. 

§     2300-1.     Traders'     Ins.     Co.    v.  Frohlichstein,    43    So.    126     (1907); 

Herber,  67  Minn.   106,  69  N.  W.  701  Driver    v.   King,   40   So.    315    (1906) 

(1897).  (purchaser);  Shrimpton  v.  Brue,  109 
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■which  it  is  couched.     It  is,  in  main,  a  matter  of  fact  and  will  be 
so  treated. 

Collateral  facts.  —  When  the  conclusion  or  act  of  inference  is 
neither  as  to  the  existence  of  a  probative  or  res  gestae  fact  with 


Ala.  640,  20  So.  10  (1896)  (account 
correct)  ;  Cofer  v.  Scroggins,  98  Ala. 
342,  13  So.  115,  39  Am.  St.  Eep.  54 
(1893)  (improvements  of  land)  ; 
Woodstock  Iron  Co.  v.  Roberts,  87 
Ala.  436,  6  So.  349  (1889)  ("con- 
trolled "  premises )  ;  Street  v.  Sin- 
clair, 71  Ala.  110  (1881)  (consented)  ; 
Grey  v.  Mobile  Trade  Co.,  55  Ala. 
387,  28  Am.  Rep.  729  (1876)  ("pro- 
tected"); Cole  V.  Varner,  •  31  Ala. 
244  (1857)  (made  a  loan);  Wright 
V.  Bolling,_  27  Ala.  259  (1855)  (ac- 
count correct). 

California.  —  Tate  v.  Fratt,  112 
Cal.  613,  44  Pac.  1061  (1896)  (prior- 
ity of  building)  ;  In  re  Taylor's 
Estate,  92  Cal.  564,  28  Pac.  603 
(1891)  (completed  work  according  to 
contract)  ;  Bunting  v.  Salz,  22  Pac. 
1132    (1889)    ( exercised  ownership ) . 

District  of  Columbia.  —  Waters  v. 
Anthony,  20  App.  Cas.  124  (1902) 
(who  requested  an  arrest). 

Georgia.  —  Reynolds  v.  Simpson, 
74  Ga.  454  (1885)  (to  whom  credit 
was  given). 

Illinois.  —  McCormick  Harvesting 
Mach.  Co.  V.  Burandt,  136  111.  170, 
26  N.  E.  588  (1891)  (interference); 
Illinois  River  Packet  Co.  v.  Peoria 
Bridge  Assoc,  38  111.  467  (1865)  (ob- 
struction to  navigation). 

Indiana.  —  Baltes  Land,  Stone  & 
Oil  Co.  V.  Sutton,  32  Ind.  App.  14,  69 
N.  E.  179  (1903)  (consideration); 
Golibart  v.  Sullivan,  30  Ind.  App. 
428,  66  N.  E.  188  (1903);  Indiana 
Ins.  Co.  V.  Glenn,  13  Ind.  App.  534, 
40  N.  E.  151    (1895)    (made  a  sale). 

Iowa.  —  Hunter  v.  Davis,  103  N. 
W.  373  (1905)  (aclaiowledged)  ; 
Coldren  v.  Le  Gore,  118  Iowa  212,  91 
N.  W.  1066  (1902)  (had  anything  to 
do  with  an  event)  ;  State  v.  Brun- 
dige,  118  Iowa  92,  91  N.  W.  920  (1902) 


(occupation)  ;  Roberts  v.  Roberts,  91 
Iowa  228,  59  N.  W.  25  (1894)  (agree- 
ment) ;  Jamison  v.  Weaver,  81  Iowa 
212,  46  jST.  W.  996  (1890)  (whether 
services  were  rendered  under  a  con- 
tract) ;  Smalley  v.  Iowa  Pac.  R.  Co., 
36  Iowa  571  (1873)  (effect  of  em- 
bankments ) . 

Kansas.  —  Locke  v.  Hedrick,  24 
Kan.  763  (1881)  (acted  as  if  in 
charge) . 

Louisiana.  —  State  v.  Williams, 
111  La.  205,  35  So.  521  (1903) 
(gambling  house). 

Michigan.  —  Pierson  v.  Illinois 
Cent.  R.  Co.,  149  Mich.  167,  112  N. 
W.  923,  14  Detroit  Leg.  N.  405 
(1907)  (resisted  as  long  as  he 
could)  ;  Clark  t.  Lake  St.  Clair,  etc.. 
Ice  Co.,  24  Mich.  508  (1872)  (ob- 
struction ) . 

Minnesota.  —  Derosia  v.  Winona, 
etc.,  R.  Co.,  18  Minn.  133  (1872) 
( why  goods  not  delivered ) . 

Missouri.  —  Eosenfeld  v.  Siegfried, 
91  Mo.  App.  169  (1901)  (result  of 
calculation) . 

Montana.  —  Yergy  v.  Helena  Light 
&  Ry.  Co.,  39  Mont.  213,  102  Pac.  310 
(1909)    (earning  capacity). 

New  Jersey.  —  Hendrickson  v. 
Dwyer,  57  Atl.  420  (1904)  (received 
rent). 

New  York.  —  Metropolitan  L.  Ins. 
Co.  V.  Schaefer,  16  Misc.  N.  Y.)  625, 
40  N.  Y.  Suppl.  984  (1896)  (turned 
over  all  money  collected)  ;  Van  Ingen 
I'.  Mail,  etc..  Pub.  Co.,  14  Misc.  326, 
35  N.  Y.  Suppl.  838  (1895);  Nord- 
linger  v.  Manhattan  R.  Co.,  77  Hun 
311,  28  N.  Y.  Suppl.  361  (1894) 
(cuts  off  light)  ;  Liscombe  v.  Agate, 
67  Hun  388,  22  N.  Y.  Suppl.  126 
(1893)  (gave  true  statement)  ; 
Thompson  r.  Vrooman,  66  Hun  245, 
21    N.   Y.    Suppl.    179    (1892)     (con- 
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Causation. 


§  2302 


which  the  jury  may  have  to  deal,  but  is  in  relation  to  a  pre- 
liminary or  collateral  matter,  e.  g.,  as  part  of  the  introduction  to 
the  significant  evidence  of  the  witness,^  the  administrative  objec- 
tion to  receiving  proof  of  a  conclusion  no  longer  applies. 


§  2302.  (Conclusions  of  Fact;  When  admitted);  Causation. 

—  A  witness  will  not  ordinarily  be  permitted  to  state  his  con- 
clusion as  to  the  cause  which  produced  a  given  effect  where  that 
question  is  the  precise  issue  on  which  the  jury  is  to  pass.^  In 
general,  any  necessary  relation  between  cause  and  effect,  as 
whether  a  given  result  could  have  taken  place  only  to  one  in  a 
given  position,^  or  what  antecedent  is  indicated  by  a  particular 


sen  ted)  ;  Duryea  v.  Vosburgh,  17  N. 
Y.  Suppl.  742  (1892)  (whom  witness 
acted  for)  ;  Applebee  v.  Albany  Brew- 
ing Co.,  12  N.  Y.  Suppl.  576  (1890) 
(A  was  "boss");  Whyland  v. 
Weaver,  67  Barb.  116  (1873)  (loca- 
tion of  a  lot). 

North  Carolina.  —  State  v.  Mace, 
118  N.  C.  1244,  24  S.  E.  798    (1896). 

Pennsylvania.  —  McNamara  v. 
Shorb,  2  Watts  288  (1834)  (im- 
provement "kept  up"). 

Texas.  —  Kincheloe  Irrigating  Co. 
V.  Hahn  Bros.  &  Co.,  (Civ.  App. 
1910)  132  S.  W.  78;  James  v.  San 
Antonio  &  A.  P.  Ey.  Co.,  (Civ.  App. 
1909)  116  S.  W.  642;  ^tna  Ins.  Co. 
V.  Brannon,  (Civ.  App.  1906)  91  S. 
W.  614  (policy  of  insurance  "was  all 
right");  Supreme  Council  A.  L.  of 
H.  V.  Landers,  23  Tex.  Civ.  App.  625, 
57  S.  W.  307  (1900)  (assessment 
regularly  made)  ;  Gonzales  f.  Adoue 
&  Lobit,  (Civ.  App.  1900)  56  S.  W. 
543  [reversed  on  other  grounds  in  94 
Tex.  120,  58  S.  W.  951  (1900)]  (in- 
solvency) ;  Sebastian  v.  State,  41  Tex. 
Or.  248,  53  S.  W.  875  (1899)  (out  of 
the  state)  ;  Western  Union  Tel.  Co. 
V.  Drake,  14  Tex.  Civ.  App.  601,  38 
S.  W.  632  (1896)  (well  known  by 
canvassing  for  an  office) . 

Vermont.  —  Blaisdell  v.  Davis,  72 
Vt.  295,  48  Atl.  14  (1900)  (financial 
condition)  ;  Tinkham  v.  Stockbridge, 
64  Vt.  480,  24  Atl.  761   (1892). 


United  States.  —  Farrell  v.  U.  S., 
110  Fed.  942,  49  C.  C.  A.  183  (1901) 
( exercised  control ) . 

The  expression  "Oh,  -Lord,  they 
have  murdered  me  for  nothing,"  is 
not  inadmissible  as  an  expression  of 
opinion  as  to  the  degree  of  the  homi- 
cide. State  v.  Mace,  118  N.  C.  1244, 
24  S.  E.  798   (1896). 

That  there  has  been  a  delivery  of 
certain  goods  may  be  so  necessary 
and  inevitable  an  inference  from  ob- 
served facts  as  to  eliminate,  almost 
entirely,  the  element  of  reasoning  and 
leave  the  statement  practically  one 
of  faet.  Sexton  Rice  &  Irrigation 
Co.  1-.  Sexton,  (Tex.  Civ.  App.  1908) 
106  S.  W.  728. 

2.  Vaughan's  Seed  Store  v.  String- 
fellow,  56  Fla.  708,  48  So.  410 
(1909). 

§  2302-1.  Wright  v.  Com.,  72  S.  W. 
340,  24  Ky.  L.  Rep.  1838  (1903)  (any 
cause)  ;  Wittman  v.  New  York,  80 
N.  Y.  App.  Div.  585,  80  N.  Y.  Suppl. 
1022  (1903);  Stanley  ;;.  State,  44 
Tex.  Cr.  606,  73  S.  W.  400  (1903) 
(abortion)  ;  Taylor  v.  State,  41  Tex. 
Cr.  148,  51  S.  W.  1106  (1899) 
(wounds  and  death)  ;  Nichols  v.  Ore- 
gon Short  Line  R.  Co.,  25  Utah  240, 
70   Pac.   996    (1902)     (sleeplessness). 

2.  Jones  v.  State,  44  Fla.  74,  32  So. 
793   (1902). 


§  2303        Conclusions  from  Obseevation;  Eaot. 
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consequent  ^  may  be  shown.  In  mucli  the  same  way,  a  witness 
will  be  permitted  to  state  a  conclusion  as  to  whether  an  observed 
result  could  have  been  produced  by  any  cause  other  than  that 
which  he  assigns  for  it.*  An  adequate  administrative  necessity, 
such  as  inability  to  place  the  constituent  facts  fully  before  the 
jury,^  must  be  shown. 


§  2303.  (Conclusions  of  Fact;  When  admitted);  Condition; 

Dangerous  or  safe The  conclusion  from  the  appearance  pre- 
sented by  certain  conditions  will  be  received  where  the  inference 
from  them  is  a  necessary  one.  Likewise,  when  only  one  deduction 
from  phenomena  is  rationally  possible,  evidence  of  it  will  be 
admitted.-*  Under  these  circumstances,  any  common  and  obvious 
standard  may  be  applied  in  the  conclusion  of  the  witness,  e.  g., 
that  of  danger  ^  or  safety.^ 

On  the  other  hand,  where  no  proposition  of  law  is  involved,* 
the  conclusions  as  to  whether  conditions  of  danger  ^  or  safety,® 


3.  State  !;.  Williams,  111  La.  205, 
35  So.  521  (1903)  {how  a  wounded 
man  must  have  fallen)  ;  Merritt  v. 
Kinloch  Telephone  Co.,  215  Mo.  299, 
115  S.  W.  19  (1908)  (depression 
caused  by  settling  of  the  ground); 
Masterson  v.  St.  Louis  Transit  Co., 
(ilo.  1906)  98  S.  W.  504  (fall)  ;  St. 
Louis  Southwestern  Ry.  Co.  of  Texas 
r.  Hall,  (Tex.  Civ.  App.  1907)  106 
S.  W.  194    (frightened  horse). 

A  witness  who  was  present  just 
before  a  building  fell,  and  who  had 
observed  indications  of  the  impend- 
ing collapse,  and  examined  it  imme- 
diately after  its  fall,  could  testify  as 
to  the  physical  cause  thereof.  The 
impression  made  upon  his  mind  at 
the  time  was  in  the  nature  of  a 
physical  fact,  he  being  obviously  un- 
able to  portray  to  the  jury  all  the 
facts  tending  to  produce  it.  Walker 
V.  Strosnider,  (W.  Va.  1910)  67  S. 
E.  1087. 

4.  Everett  v.  State,  62  Ga.  65 
(1878). 

5.  Pulver  i'.  Rochester  German  Ins. 
Co.,  35  111.  App.  24  (1889);  Caven- 
dish t'.  Troy,  41  Vt.  90   (1868). 


§  2303-1.  Rearden  v.  St.  Louis  & 
S.  F.  Ry.  Co.,  (Mo.  1908)  114  S.  W. 
964  (health);  Roberts  v.  Virginia- 
Carolina  Chemical  Co.,  84  S.  C.  283, 
66  S.  E.  298  (1909);  Houston  &  T. 
C.  R.  Co.  V.  Haberlin,  (Tex.  Civ.  App. 
1910)  125  S.  W.  107  (boiler  appeared 
safe ) . 

2.  Commerce  Cotton  Oil  Co.  v. 
Camp,  (Tex.'  Civ.  App.  1910)  129  S. 
W.  852   (work  in  house). 

3.  Gustafson  v.  A.  J.  West  Lumber 
Co.,  51  Wash.  25,  97  Pac.  1094 
(1908)  (kind  of  guard  required  in 
saw  mil] ) . 

See  also  Frink  v.  Potter,  17  111.  408 
(1856);  Baltimore  &  L.  T.  Co.  v. 
Cassell,  66  Md.  430,  7  Atl.  805 
(1886). 

4.  §  2354,  nn.   1  et  seq. 

5.  Langhammer  i:  Manchester,  99 
Iowa  295,  OS  N.  W.  688  (1896); 
Stat-  I.  Austin,  104  La,  409,  29  So. 
23  (IflOO):  Betts  r.  Gloversville,  8 
X.  Y.  Suppl.  79.5  (1890);  State  f. 
Rhoads,  29  Ohio  St.  171  (1876); 
Stillwater  Turnpike  Co.  r.  Coover,  26 
Ohio  St.  520   (1875). 

6.  Ahearn  v.  Boston  Elevated  Ry. 
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are  presented  by  the  phenomena  of  a  given  situation  may  properly 
be  rejected  by  a  presiding  judge.  This  may  occur,  as  for  example, 
where  the  amount  of  reasoning  is  large  or  there  is  some  other 
direct  invasion  of  the  province  of  the  jury. 

When  rejected.  —  Financial  condition  is,  as  it  were,  a  collective 
fact.'  It  is  preeminently  a  question  in  the  solution  of  which 
specific  observation  on  a  particular  occasion  is  apt  to  play  but  a 
minor  part.  More  often  the  necessary  data,  when  not  directly 
deduced  from  the  examination  of  a  set  of  books  of  account,  are 
to  be  gathered  only  from  extended  observation,  a  general  knowl- 
edge and  information  from  a  variety  of  sources.  The  diificulty 
of  ascertaining  what  these  are  and  a  large  proportion  of  reasoning 
usually  involved  justify  a  presiding  judge  in  requiring  that  an 
adequate  forensic  necessity  be  shown  for  receiving  such  evidence. 
Unless  this  is  furnished,  the  act  of  reasoning  may  properly  be 
rejected.* 

§  2304.  (Conclusions  of  Pact;  When  admitted;  Condition); 

Financial Should  the  inference   of   financial   condition   be    a 

simple  one,  the  conclusion  of  a  witness  as  to  it  may  be  received.-' 
This  condition  may  be  stated  absolutely  or  relatively. 

Absolute.  —  Absolutely,  it  may  be  said,  as  a  matter  of  inference 
from  appearance,  that  the  person  in  question  is  destitute,^  needy  ^ 
or  in  want  of  money.  It  may  be  asserted  that  a  particular  person 
is  in  receipt  of  a  given  professional  income.*  The  question  is  not 
one  of  scientific  skill  admitting  the  statement,  however,  of  "  ex- 
perts "  so  called.^ 

Relative.  — ■  The  qualified  witness  may  state  his  conclusion  as 
to  the  relative  financial  condition  of  a  person  observed  by  him. 

Co.,  (Mass.  1907)  80  N.  E.  217   (tele-  3.  Sloan  v.  New  York  Cent.  E.  Co., 

graph  pole).  45  N.  Y.  125   (1871). 

7.  Farmers'  Cotton  Oil  &  Trading  4.  State  v.  Cecil  County  Com'rs,  54 
Co.    V.    W.   L.    Ward   &   Sons,    (Ala.  Md.  426  (1880). 

1911)   54  Sq.  513.  5.  State    v.    Cecil    County    Com'rs, 

8.  Vi^olfson  V.  Allen  Bros.  Co.,   120       54  Md.  426   (1880). 

Iowa  455,  94  N.  W.  910  (1903).  Books  of  account.  —  Skilled  wit- 

§  2304-1.  Collins  v.  Chipman,  (Tex.  nesses  may  show  the  jury  by  the  aid 

Civ.  App.  1908)   95  S.  W.  666.  of  the  books  of  account  the  financial 

2.  Autanga    County    v.    Davis,    32  condition  of  a  manufacturing  estab- 

Ala.  703    (1858);   Bever  v.  Spangler,  lishment.      State  K.  Hoffman,  120  La. 

93  Iowa  576,  61  N.  W.  1072   (1895)  ;  949,  45  So.  951  (1908). 

Davis  ('.  Davis,  20  Tex.  Civ.  App.  310, 

49  S.  W.  726   (1899). 
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He  may  state,  for  example,  that  relatively  to  his  obligations  the 
one  about  whom  he  is  speaking  is  solvent  ®  or  insolvent.' 

Preliminary  detail.  — ■  It  may  properly  be  required,  as  an  ad- 
ministrative matter,  that  the  witness  give  a  preliminary  enumera- 
tion of  the  constituting  facts  observed  by  him  and  upon  which  his 
opinion  is  based.® 

§  2305.  (Conclusions  of  Fact;  When  admitted;  Condition); 

Physical  or  Psychological.  —  Where  the  conclusion  as  to  the  exist- 
ence of  a  fact  whether  it  be  a  physical  or  psychological  one  is  plain 
and  simple  the  act  of  reasoning  will  be  received.  The  fact  covered 
by  the  conclusion  may  be  a  physical  one,-"^  e.  g.,  that  of  pain  or 
suffering,^  which  may  be  so  palpable  to  an  observer  as  to  furnish 
but  little  of  the  element  of  reasoning.  Indeed,  it  may  closely 
approximate  to  an  intuitive  inference.^  The  same  may  be  as- 
serted, somewhat  less  confidently,  of  facts  which  are  psychological 
in  their  nature.  Thus,  a  witness  may  state  what  he  thought,  as 
that  every  function  of  his  body  was  out  of  order,*  or  as  to  the 
intention  ^  with  which  an  act  was  done. 


6  Watterson  r.  Fuellhart,  169  Pa. 
St.  612,  32  Atl.  597    (1895). 

7.  Alabama.  —  Royall  v.  MoKenzie, 
25  Ala.  363   (1854). 

Georgia.  —  Eiggins  v.  Brown,  12 
Ga.  271    (1852). 

"New  Jersey.  —  Brundred  v.  Pater- 
son  Maeh.  Co.,  4  X.  J.  Eq.  294 
(1843). 

Wew  York.  —  Thompson  v.  Hall,  45 
Barb.  214   (1866). 

Vermont.  —  Richardson  !'.  Hitch- 
cock, 28  Vt.  757    (1856). 

8.  Campbell  r  Park,  (Iowa  1904) 
101  N.  W.  861. 

§  2305-1.  Indiana. — U.  S.  Health 
&  Accident  Ins.  Co.  v.  Clark,  (App. 
1908)  83  N.  E.  760  (facial  expres- 
sion). 

loica.  —  Rietveld  r.  Wabash  R. 
Co.,  105  N.  W.  515  (1906)  (ob- 
structed view  of  track). 

Montana  —  Fearon  r.  Mullins,  98 
Pac.  650   (1908)    (health) 

Oklahoma.  —  Wells  r.  Territory, 
14  Okl.  436,  78  Pac.  124   (1904). 


Texas.  —  Roth  v.  Travelers'  Pro- 
tective Ass'n  of  America,  115  S.  W. 
31  (1909),  affirming  judgment  (Civ. 
App.  190S)  108  S.  W.  1039  (not  so 
talkative  as  he  had  been)  ;  St.  Louis 
Southwestern  Ry.  Co.  r.  Derasey, 
(Tex.  Civ.  App.  1905)    89  S.  W.  786. 

It  is  not  error  to  permit  a  witness 
who  is  not  an  expert  to  state  facts 
with  reference  to  an  examination  by 
him  of  the  body  and  of  the  wound, 
where  the  facts  are  not  such  as  re- 
quire the  opinion  of  an  expert.  Wells 
V.  Territory,  14  Okla.  436,  78  Pac. 
124    (1904). 

2.  Kimball  v.  Northern  Electric 
Co.,  (Cal.  1911)  113  Pac.  156;  State 
V.  Vanella,  40  :Mont.  326,  106  Pac. 
346  (1910)  (very  nervous)  ;  Gulf,  C. 
&  S.  F.  Ry.  Co.  r.  Wafer,  (Tex.  Civ. 
App.  1910)    130  S.  W.  712. 

3.  §  1840. 

4.  Chicago  City  Ry.  Co.  v.  Saxby, 
213  111.  274,  72  N.  E.  755,  68  L.  R. 
A.   164    (1904). 

5.  Arnd      v.     Aylesworth,      (Iowa 
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The  grounds  for  rejection  may  be  numerous.  Prominent  among 
them  is  the  circumstance  that  the  fact  inferred  may  be  one  in 
issue  or  otherwise  material  to  the  work  of  the  jury.  The  fact  in 
the  special  function  of  the  jury  may  be  one  as  to  physical  condition. 
If  so,  the  conclusion  of  a  witness  with  regard  to  its  existence  will 
not  be  received.®  On  the  other  hand,  the  fact  in  res  gestce  may  be 
one  as  to  a  mental  state,  i.  e.,  as  to  the  existence  of  knowledge,'' 
intention,  the  operation  of  a  certain  influence  ®  or  the  like.  In  a 
somewhat  similar  way,  the  question  may  arise  as  to  the  identity 
of  the  person  to  whom  credit  was  given.®  Under  such  circum- 
stances, the  fact  should  be  properly  proved  to  the  jury  and  not 
established  by  the  conclusion  of  the  witness. 

A  further  reason  for  rejecting  the  conclusion  is  presented  where 
the  extent  of  reasoning  is  high  and  the  witness  is,  in  reality,  being 
asked  to  discharge  the  function  of  the  jury.  In  this  connection, 
also,  it  is  not  deemed  material  whether  the  fact  covered  by  the 
inference  be  a  physical  or  mental  one,  except  so  far  as  the  char- 
acter of  reasoning  tends  to  become  higher  in  case  of  the  latter. 

Qualifications.  —  In  any  event,  if  the  conclusion  is  to  be  re- 
ceived, evidence  must  be  produced  that  the  witness  by  whom  the 
deduction  is  made  is  qualified  to  do  so.  So  far  as  intuition  is 
involved,  it  must  be  made  to  appear  that  the  person  testifying  has 
enjoyed  suitable  opportunities  for  observation.^**  The  time  to 
which  the  inference  relates  must  not  be  too  remote  to  be  probatively 
relevant.  ^^ 

Preliminary  detail.  —  It  may  properly  be  required,  as  an  ad- 
ministrative test  or  condition  of  admissibility  that  the  witness 
should  enumerate,  so  far  as  he  can,  the  constituting  facts  upon 
which  he  bases  his  conclusion.^^     Complete  success  in  such  an 

1909)      123     N.     W.     1000      ("good  31  W.  Va.  659,  8  S.  E.  493,  2  L.  R. 

faith");   Scott  v.  Union  &  Planters'  A.  668   (1888). 

Bank  &  Trust  Co.,   (Tenn.  1910)    130  9.  Walker  v.  Moors,  125  Mass.  352 

S.  W.   757    ("gave"   a  certificate  of  (1878);   Merritt  v.  Briggs,  57  N.  Y. 

deposit).  651     (1874);    Drew   v.   Longwell,    81 

6.  People  V.  Barker,  1  N.  Y.  App.  Hun  (N.  Y.)  144,  30  N.  Y.  Suppl. 
Div.  532,  37  N.  \.  Suppl.  555  (1896).  733,  1  N.  Y.  Annot.  Gas.  67   (1894)  ; 

7.  Roehl  V.  Baasen,  8  Minn.  26  Danforth  V.  Carter,  4  S.  C.  230 
(1862);    Allen   V.    Eodgers,    70   Hun  (1856). 

(N.   Y.)    48,   23   N.   Y.   Suppl.    1071  10.  Fearon     v.     Mulling,      (Mont. 

(1893).  1908)   98  Pae.  650. 

8.  Peck  V.  Small,  35  Minn.  465,  29  11.  Fearon  v.  Mullins,  (Mont. 
N.  W.  69   (1886)  ;  Kerr  v.  Lumsford,  1908)   98  Pac.  650. 

12.  St.  Louis  Southwestern  Ry.  Co. 

Vol.  Ill  — 196 
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effort  would  indicate,  from  an  administrative  point  of  view,  that 
no  adequate  necessity  had  existed  for  receiving  such  testimony. 
It  would,  accordingly,  be  rejected. 

§  2306.  (Conclusions  of  Fact;  When  admitted);  Necessity. 
—  The  inference  that  certain  things  are  necessary  may  be  a  simple 
and  inevitable  one.  If  so,  a  conclusion  of  a  qualified  witness  on 
the  subject  will  be  received.  Thus,  it  may  be  said  that  certain 
acts  were  required  by  the  circumstances  under  which  they  were 
done,^  as  that  an  insurer  was  obliged  to  rely  upon  the  statements 
of  the  insured ;  ^  or  that  a  wagon  wheel  geared  in  a  particular  way 
is  bound  to  revolve  under  given  circumstances.'  No  large  amount 
of  reasoning  is  required  to  estimate  that  certain  articles  *  may  be 
necessary  for  the  orderly  and  comfortable  regulation  or  mainte- 
nance of  individuals  or  corporations.  Nor  can  it  well  be  disputed 
that  professional  services,  as  those  of  a  doctor,^  or  other  trained 
assistants  ®  may  be  called  for  under  given  circumstances.  A  con- 
clusion upon  such  matters  may  be  stated  by  any  one  deemed  by 
the  trial  judge  competent  to  do  so.^ 

§  2307.  (Conclusions  of  Fact;    When  admitted);  Negative 

Facts Less  reasoning  is  implied  in  making  a  negative  than  a 

positive  statement.  Absence  of  anything,  its  non  existence,  usually 
presents  itself  as  a  single  obvious  fact.  A  corresponding  positive 
expression  is  constructive,  implies  the  adaptation  of  means  to  ends, 
the  use  of  inference.  A  negative  fact  is  rather  asserted  as  a 
spontaneous  reflex  mental  act,  i.  e.,  is  largely  the  result  of  in- 
tuition. As  usual,  administration  recognizes  that  herein  lies  a 
guaranty  for  truth.  Mental  action,  by  way  of  inference,  implies 
the  possibility  of  error;  intuitive  perception  with  the  reflecting 
mind  in  repose,  suggests  lack  of  invention,  the  reality  of  nature. 
In  other  words,  when  the  mental  faculties  start  forward,  many 

V   Demaey,  (Tex.  Civ.  App.  1905)   89  4.  Litton   v.  Wright  School  Tp.,   1 

S_  w.  786.  Ind.  App.  92,  27  N.  E.  329  (1891). 

§  2306-1.  Gulf,  etc.,  R.  Co.  v.  Rich-  5.  Martin  v.  Southern  Pac.  Co.,  130 

ards,    83    Tex.    203,    18    S.    W.    611  Cal.  285,  02  Pac.  515   (1900). 
(1892)    (taldng  land).  6.  Meigs  !).  Buflfalo,  7  N.  Y.  St.  855 

2.  SchefTer  v.  Anchor  Mut.  F.  Ins.  (1887)    (nursing). 

Co      113   Iowa   652,    85    N.    W.    985  7.  Jones    r.   State,   44   Fla.   74,   32 

(1901).  So.  793    (1902). 

3.  Miller  v.  Meade  Tp.,   128  Mich. 
08,  87  N.  W.  131   (1901). 
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paths  are  open  and  some  may  be  misleading.  There  is,  however, 
only  one  way  of  standing  still.  The  consequence  is,  that  conclu- 
sions as  to  negative  facts  are  readily  admitted  by  judicial  adminis- 
tration as  presumably  being  spontaneous  expressions  of  real  belief. 
Thus,  a  witness  may  declare  that  a  certain  thing  was  not  done,^  a 
fact  was  not  known,^  a  given  event  did  not  occur,*  that  there  was 
an  absence  of  consideration  *  or  the  like.  In  the  same  way,  a 
witness  may  state  that  he  has  not  done  a  particular  thing  ^  or  that 
no  unusual  event  occurred.^'  It  is  by  no  means  to  be  assumed, 
however,  that  the  mere  circumstance  that  a  statement  is  negative 
is  equivalent  to  saying  that  it  is  one  of  fact.  This  is  not  the 
case.''  A  woman,  for  example,  may  not  be  allowed  to  testify  that 
her  husband  "  never  let  her  have  a  cent."  ® 


§  2307-1.  Tutwiler  Coal,  Coke  & 
Iron  Oo.  V.  Farrington,  (Ala.  1906) 
39  So.  898  (could  not  see  car)  ; 
Brown  v.  State,  124  Ala.  76,  27  So. 
250  (1900)  (threat);  Freeman  v. 
Cleary,  (Tex.  Civ.  App.  1911)  136  S. 
W.  521  (wear  a  truss)  ;  Jowell  v. 
State,  44  Tex.  Cr.  328,  71  S.  W.  286 
(1902)  (attack);  Boston  v.  Mc- 
Menamy,  29  Tex.  Civ.  App.  272,  68 
S.  W.  201  (1902)  (claim);  Ash  v. 
Fidelity  Mut.  L.  Assoc,  26  Tex.  Civ. 
App.  501,  63  S.  W.  944  (1901)  (pay- 
ment) ;  Philadelphia  Fire  Assoc,  v. 
Jones,  (Tex.  Civ.  App.  1897)  40  S.  W. 
44  (had  nothing  to  do  with  a  given 
event)  ;  Galveston,  etc.,  R.  Co.  v. 
Garteiser,  9  Tex.  Civ.  App.  456,  29 
S.  W.  939   (1895)    (bell  not  rung). 

2.  State  V.  McDaniel,  39  Oreg.  161, 
65  Pac.  520   (1901). 

3.  Burleson  v.  Reading,  110  Mich. 
512,  68  N.  W.  294   (1896). 

4.  Mis.=iouri,  K.  &  T.  Co.  of  Texas 
V.  Rich,  (Tex.  Uiv.  App.  1908)  112 
S.  W.   114. 

5.  Paul  V.  Chenault,  (Tex.  Civ. 
App.  1900)  59  S.  W.  579  (made  an 
abstract) . 

G.  Freeman  v.  Cleary,  (Tex.  Civ. 
App.  1911)   136  S.  W.  521. 

7.  Galveston,  etc.,  R.  Co.  v.  Par- 
rish,  (Tex.  Civ.  App.  1897)  43  S.  W. 
536. 


8.  Stevens  v.  Leonard,  154  Ind.  67, 
56  N.  E.  27,  77  Am.  St.  Rep.  446 
(1900). 

Indirectness  of  negative  facts.  — 
"  We  cannot,  in  general,  disprove  a 
fact  directly,  though  we  may  be  able 
to  prove  some  other  positive  fact,  or 
series  of  positive  facts,  which  shall 
be  Inconsistent  with  it,  and  from 
which  its  absence  or  non-existence 
may  be  inferred.  It  is  true  that  we 
often  assert  to  each  other  our  knowl- 
edge of  the  absence  of  a  fact;  but 
if  we  examine  the  real  source  of  our 
knowledge  in  these  cases,  we  shall 
find  that  what  we  really  know  is,  not 
actually  and  directly  the  absence  of 
the  fact,  but  the  presence  of  some 
other  fact  or  facts,  which  are  incom- 
patible with  it.  .  .  .  Though  a 
negative  fact  may  frequently  be  es- 
tablished by  the  direct  testimony  of 
a,  witness,  yet  the  evidence,  though 
in  some  sense  direct,  is  not  obtained 
by  actual  perception.  In  such  cases 
if  the  inquirer  himself  does  not  infer, 
the  witness,  his  informant,  at  least 
must  have  inferred.  Negative  evi- 
dence, therefore,  is  always  in  some 
sort  circumstantial  or  indirect,  and 
the  difficulty  of  proving  the  negative 
lies  in  discovering  a,  fact  or  series 
of  facta  inconsistent  with  the  fact 
which    we    are    seeking    to    disprove, 
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A  reasoned  inference.  —  The  administrative  basis  upon  which 
conclusions  as  to  the  existence  of  negative  facts  are  received  in 
evidence  is  further  established  by  the  rule  that  where  such  a  con- 
clusion, though  negative  in  form,  is  a  reasoned  one,®  i.  e.,  bulks 
largely  in  the  element  of  inference,  it  will  be  rejected.^" 

When  rejected.  —  The  indulgence  accorded  by  administration 
to  negative  inferences  has,  however,  plain  limitations.  Even  in 
this  form,  trespassing  upon  the  province  of  the  jury  will  not  be 
permitted.  Thus,  a  witness  who  observed  an  accident  will  not  be 
allowed  to  testify  that  he  saw  nothing  in  the  conduct  or  position 
of  the  driver  of  one  of  the  vehicles  to  indicate  that  he  was  about 
to  lose  control  of  his  horses.^  ^ 

§  2308.  (Conclusions  of  Fact;  When  admitted);  Possibility. 

—  Should  it  appear  that  tlie  inference  is  a  comparatively  simple 
one  and  that  the  constituent  phenomena  cannot  satisfactorily  be 
placed  before  the  jury,  any  one  who  has  possessed  adequate 
opportunities  for  observing  the  facts  ^  and  who  possesses  the 
mental  qualifications  necessary  to  coordinate  them  ^  into  a  helpful 
inference  may  state  as  to  whether  certain  actions  were  possible.^ 

from  which  it  may  be  possible  to  in-  118    (1909)     (work  on  the  ground); 

fer  its  absence  with  anything  like  an  Central  of  Georgia  Ey.  Co.  c.  Hyatt, 

approach      to     certainty.''        Gulson,  43  So.  867   (1907)    (seeing);  Western 

■  Philosophy  of  Proof,  §§  213,  214.  Union  Telegraph  Co.  v.  Heatheoat,  43 

9.  §  1843.  So.   117    (1907)    (could  have  come  if 

10.  Spotts  V.  Spotts,  4  Pa.  Super.  telegram  had  been  received)  ;  Boland 
Ct.  448,  40  Wkly.  Notes  Cas.  (Pa.)  v.  Louisville,  etc.,  R.  Co.,  106  Ala. 
340    (1897)    (had  not  sold  land).  641,  18  So.  99   (1895)    (coupling  cars 

11.  Delfs  !■.  Dunshee,   (Iowa  1909)  without  instructions). 

122  N.  W.  236.  California.  —  Healy     l).     Visalia, 

§    2308-1.    One    who    has    not    ob-  etc.,  R.  Co.,  101  Cal.  585,  36  Pac.  125 

served   an   accident   is   scarcely   in   a  (1894)     (continuing  to   stand). 

position    to    illustrate    to    the    jury  Georgia.  —  Pride  r.  State,  133  Ga. 

what   he   had    told   the   crowd   as   to  438,  66  S.  E.  259  (1909)    (could  have 

how    it   might   have   occurred.       Chi-  seen  deceased). 

eago,  etc.,  R.  Co.  r.  Lee,  16  Ind.  App.  Illinois.  —  Chicago  City  Ry.  Co.  v. 

215,  46  N.  E.  543  (1897).  Rohe,  118  111.  App.  322    (1905)    (see 

8.  Lake  Erie,  etc.,  R.  Co.  v.  Juday,  wagon  at  distance)  ;  Welch  v.  Jliller, 

19    Ind.    App.    436,    49    N.    E.    843  ,'52    111.   App.    110    (1889)     (recognize 

(1897);    Aidt   r.   State,   2  Ohio   Cir.  sheep). 

Ct.  18,  1  Ohio  Cir.  Dec.  337   (1885)  :  In,Uana.   —  Southern   Indiana  Ry. 

Bluman   r.  State,  33  Tex.   Cr.  43,  21  Co.   r.  Oborn,    (App.   1906)    78  X.   E. 

S.  W.  1027,  26  S.  W.  75   (1893).  248    (seeing)  ;  La  Porte  Carriage  Co. 

3.  Alabama.  —  U.    S.    Cast    Iron  r.   Sullender,    (App.   1904)    71   X.  E. 

Pipe  &  Foundry  Co.  r.  Driver,  50  So.  922  (guard  could  have  been  erected). 
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Such  a  "witness  may  venture  further.  He  may,  for  instance,  testify 
as  to  whether  certain  consequences  could  have  followed  a  given 
happening,*  a  particular  event  have  occurred  ^  or  a  given  operation 
been  performed.*  Still  further  into  the  realm  of  speculation  the 
witness  may  apparently  go  in  testifying  whether  other  acts  than 
those  in  fact  done  would  have  been  possible  under  given  circum- 
stances ^  and,  if  so,  what  these  acts  would  be.* 

loica.  —  Gray  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  121  N.  W.  1097  (1909) 
(seeing  from  a  particular  window)  ; 
Funston  v.  Chicago,  etc.,  R.  Co.,  61 
Iowa  452,  16  N.  W.  518  (1883)  (turn 
horses  in  a  given  space) . 

Maryland.  —  McCalls  Ferry  Power 
Co.  V.  Price,  69  Atl.  832  (1908) 
(raise  bucket  without  engine). 

Massachusetts.  —  Beverley  v.  Bos- 
ton Elevated  Ry.  Co.,  80  N.  E.   507 

(1907)  (controlling  crowd). 
Michiffan.   —  Butterfield     v.     Gil- 
christ,  63   Mich.    155,  29   N.  W.  682 
(1886). 

NeiD  Jersey.  —  Dix  o.  Union  Ice 
Co.,  (N.  J.  Sup.  1908)  68  Atl.  1101 
(construction) . 

New  York.  —  Steinberg  v.  Schles- 
hinger,  84  N.  Y.  Suppl.  522  (1903) 
(dyeing  furs)  ;  Myer  v.  Broolclyn 
City  R.  Co.,  10  Misc.  11,  30  N.  Y. 
Suppl.  534  (1894)  (cross  track  with- 
out collision)  ;  McDermott  v.  Third 
Ave.  R.  Co.,  44  Hun  107  (1887) 
(pass  between)  ;  Brink  v.  Hanover 
F.  Ins.  Co.,  80  N.  Y.  108  (1880) 
(forwarded  proofs  of  loss  earlier). 

North  Carolina.  —  Britt  v.  Caro- 
lina  Northern   R.   Co.,   61   S.   E.   601 

(1908)  (prevent  fall  of  log). 
South  Carolina.  —  Nickles  v.  Sea- 
board Air  Line  Ey.,  74  S.  C.  102,  54 
S.  E.  255  (1906). 

Tesoas.  —  St.  Louis,  S.  F.  &  T.  Ry. 
Co.  V.  Knowles,  (Civ.  App.  1906)  99 
S.  W.  867  (heard  bell  and  whistle)  ; 
Texas  &  P.  Ry.  Co.  v.  Brannon,  (Civ. 
App.  1906)  96  S.  W.  1095  (see  trains 
stop). 

Vermont.  —  Cavendish  v.  Troy,  41 
Vt.  99  (1868)  (live  in  a  certain 
house). 


Virginia.  —  New  York,  P.  &  N.  R. 
Co.  V.  Wilson  Adm'r,  109  Va.  754,  64 
S.  E.  1060  (1909)    (seeing  red  light). 

4.  Alabama.  —  Alabama  Great 
Southern  R.  Co.  v.  Yarbrough,  83 
Ala.  238,  3  So.  447,  3  Am.  St.  Rep. 
715  (1888)  (machine  could  stop 
when  started). 

California.  —  Howland  v.  Oakland 
Consol.  St.  R.  Co.,  115  Cal.  487,  47 
Pac.  255    (1896)    (stop  car). 

Iowa.  —  Trott  v.  Chicago,  etc.,  R. 
Co.,  115  Iowa  80,  86  N.  W.  33,  87  N. 
W.  722  (1901)  (catching  foot  in 
guard  rail). 

Kentucky.  —  Vanarsdall  v.  Louis- 
ville, etc.,  R.  Co.,  65  S.  W.  858,  23 
Ky.  L.  Rep.  1666  (1901)  (stop  train 
in  given  time ) . 

Texas.  —  Martin  v.  State,  40  Tex. 
Cr.  660,  51  S.  W.  912   (1899). 

5.  Healy  v.  Visalia,  etc.,  R.  Co., 
101  Cal.  585,  36  Pac.  125  (1894) 
(keeping  seat  during  a  railroad  ac- 
cident). 

How  far  an  observer  could  see  a 
locomotive  headlight  may  be  stated 
by  a  competent  observer.  Southern 
Ry.  Co.  V.  Bonner,  (Ala.  1904)  37  So. 
702. 

6.  Baker  v.  Sherman,  71  Vt.  439, 
46  Atl.  57    (1899)    (cut  off  timber). 

7.  Tanner  v.  Louisville,  etc.,  R.  Co., 
60  Ala.  621  (1877)  ;  Little  Rock,  etc., 
R.  Co.  V.  Shoecraft,  56  Arlt.  465,  20 
S.  W.  272  (1892)  ;  Brink  v.  Hanover 
P.  Ins.  Co.,  80  N.  Y.  108  (1880) 
(forward  proofs  earlier)  ;  Haggerty 
V.  Brooklyn  City,  etc.,  R.  Co.,  61  N. 
Y.  624  (1874);  Kehler  v.  Schwenk, 
151  Pa,  St.  505,  25  Atl.  130,  31  Am. 
St.  Rep.  777   (1892). 

8.  O'Neil  V.  Dry  Dock,  etc.,  R.  Co., 
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Not  an  "  expert."  —  The  evidence  of  such  a  witness,  being 
based,  in  part  at  least,  on  observation  is  not,  strictly  speaking,  that 
of  an  expert.® 

Preliminary  detail.  —  As  an  administrative  precaution  against 
the  use  of  conjecture  or  otherwise  misleading  the  jury,  a  presiding 
judge  may  properly  require  of  one  who  offers  his  conclusion  in 
evidence  that  he  should,  as  a  preliminary  to  stating  it,  enumerate 
the  material  facts  upon  which  it  is  based.^° 

Province  of  the  jury.  ■ —  The  inertia  of  the  court  against  receiv- 
ing such  evidence  is  greatest  where  the  matter  covered  by  the 
conclusion  is  one  within  the  special  province  of  the  jury.^^  Should 
the  fact  be  one  which  the  jury  are  as  well  able  to  understand  in 
its  various  bearings  as  a  Avitness  would  be,^^  no  reason  for  receiv- 
ing the  inference  will  be  deemed  to  exist.^^ 

Rape.  —  The  possibility  of  committing  rape  upon  an  adult 
female  in  full  bodily  health  is  not  a  proper  subject  for  the  con- 
clusion of  even  a  skilled  witness.-'* 

§  2309.  (Conclusions  of  Fact;  When  admitted;  Possibility); 

Witness  must  be  Qualified.  —  It  must  be  affirmatively  shown  or 
reasonably  assumed  that  the  witness  is  qualified  by  nature  and 
experience  to  draw  the  conclusion  which  he  proposes  to  make.' 

129  X.  y.   125,  29  N.  E.  84,  26  Am.  14.  California.  —  People    r.    Bene, 

St.    Rep.    512    (1891)     (within   what  130  Cal.  159,  02  Pac.  404   (1900). 

distance  a  driver  could  stop  a  truck ) .  loica-.  —   State    r.    Peterson,    110 

9.  Baltimore,    etc.,    Co.    v.    Cassell,  Iowa  647,  82  N.  W.  329   (1900). 

66  jMd.  419,  7  Atl.  805,  59  Am.  Eep.  Massachusetts.  —  Lawlor  v.  WolfiF, 

175    (1886).  180  Mass.  448,  62  X.  E.  973   (1902). 

10.  Reid  V.  New  York  City  Ey.  Co.,  Minnesota,  —  State  r.  Teipner,  36 
93  N.  y.  Suppl.  533    (1905).  Minn.  535,  32  N.  W.  678   (1887). 

11.  Holmes   v.   State,   100  Ala.   80,  Missouri.  —  State    v.    Dusenberry, 
14    So.    864    (1894)     (serious    injury  112  Mo.  277,  20  S.  W.  461   (1892). 
from    a    hoe)  ;    Buxton    !'.    Somerset  Xeic  Jersey.  —  Cook   v.  State,  24 
Potters'      Works,      121      Mass.      446  N.  J.  L.  843  (1855). 

(1877).  I^^ew  York.  —  Woodin  r.  People,  1 

12.  Munger    v.   Waterloo,   83   Iowa      Park.  Cr.  464   (1854). 

559,   49  N.  W.   1028    (1891);   Nosier  See  also  People  !'.  Clark,  33  Mich. 

V.  Chicago,  etc.,  73  Iowa  268,  34  N.  112    (1876). 

W.  850   (1887);  Bluman  r.  State,  33  §  2309-1.  Lake  Erie,  etc.,  R.  Co.  i". 

Tex.  Cr.  43,  21  S.  W.  1027,  20  S.  W.  Juday,    19   Ind.   App.   436,   49   N.   E. 

75   (1893).  843    (1898);    Aidt    r.    State,   2   Ohio 

13.  State  r.  Punshon,  133  Mo.  44,  Cir.  Ct.  18,  1  Ohio  Cir.  Deo.  337 
34  S.  W.  25  (1890)  ;  Hardin  v.  State,  (1886)  ;  Bluman  r.  State,  33  Tex.  Cr. 
40  Tex.  Cr.  208,  49  S.  W.  607  (1899).  43,    21    S.    W.    1027,    26    S.    W.    75 

(1893). 
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For  example,  one  who  has  not  seen  an  accident  is  not  in  a  position 
to  tell  how  it  happened.^  The  circumstance  that  a  witness  would 
be  well  qualified  as  to  certain  aspects  of  a  matter  does  not  neces- 
sarily imply  that  he  is  entitled  to  be  heard  as  to  a  particular 
inference.  Thus,  while  a  railroad  engineer  is  entirely  competent 
to  state  an  inference  directly  relating  to  the  running  of  trains,  he 
cannot  properly  testify  that  injuries  found  on  a  body  discovered 
along  the  railroad  tracks  had  been  caused  in  a  particular  way.^ 

§  2310.  (Conclusions  of  Pact;  When  admitted);  Sufficiency. 

—  An  observer  who  has  had  satisfactory  opportunities  for  noticing 
given  phenomena  ^  and  establish  for  himself  a  capacity  to  blend 
them  into  a  helpful  inference,  may  be  permitted  to  state  his  con- 
clusion as  to  the  relation  of  sufficiency  which  may  exist  between 
two  things.  Unless  ability  and  opportunity  are  shown  to  combine 
in  the  witness,  his  conclusion  will  be  rejected.^  These  qualifica- 
tions being  assumed,  and  also  that  the  fact  inferred  is  neither 
within  the  province  of  the  jury  nor  of  such  a  nature  that  the  latter 
can  equally  well  ascertain  and  weigh  it  for  themselves,  the  evi- 
dence will  be  admitted.^ 

§  2311.  (Conclusions  of  Pact;  When  admitted;  Sufficiency); 

Light.  —  The  qualified  witness  who  has  observed  the  condition 
may  state  whether  there  was  sufficient  light  ^  for  a  specific  pur- 
pose.^ Thus,  he  may  express  an  opinion  upon  the  question  of  the 
adequacy  of  the  lighting  of  a  hallway  leading  to  an  elevator.^ 

Necessity.  —  As  in  other  cases  of  the  use  of  secondary  evidence, 
it  is  essential  that  a  forensic  necessity  for  receiving  the  conclusion 
must  be  affirmatively  shown.  Should  it  happen,  therefore,  that 
the  constituting  facts  can  fully  be  placed  before  the  jury  *  and 
that  the  latter  are  capable  of  coordinating  them  in  an  intelligent 

2.  Chicago,  etc.,  R.  Co.  v.  Lee,  17  §  2311-1.  Missouri,  K.  &  T.  Ey.  Co. 
Ind.  App.  215,  i6  N.  E.  543   (1897).      of  Texas   v.  Steele,    (Tex.   Civ.  App. 

3.  Aidt   V.    State,   2   Ohio   Cir.   Ct.       1908)   110  S.  W.  171   (lantern). 

18,  1  Ohio  Cir.  Dec.  337   (1886).  2.  Chamberlain   v.  Piatt,  68   Conn. 

§  2310-1.  Chamberlain  v.  Piatt,  68  126,  35  Atl.  780   (1896). 

Conn.  126,  35  Atl.  780   (1896).  3.  Colorado    Mortg.,    etc.,     Co.     v. 

2.  Chamberlain  v.  Piatt,  68  Conn.  Reea,  21  Colo.  435,  42  Pac.  42 
126,  35  Atl.  780   (1896).  (1895). 

3.  Porter  v.  Mfg.  Co.,  17  Conn.  255  4.  Missouri,  K.  &  T.  Ry.  Co.  of 
(1845)  (dam);  BuflFum  v.  Harris,  Texas  v.  Steele,  (Tex.  Civ.  App. 
5  R.  I.  250   (1858)    (drain).  1908)    110  S.  W.  171. 
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manner,  the  conclusion  will  be  rejected.  The  question  as  to 
■whether  a  dam  ^  or  other  structure,  designed  to  control  the  waters 
of  a  stream,  is  well  adapted  for  the  purpose  seems  to  stand  in  the 
same  position. 

§  2312.  (Conclusions  of  Fact;  Whea  admitted;  Sufficieacy); 

Means  to  End.  —  The  adequacy  of  certain  observed  means  to  a 
proposed  end  '■  or  efforts  for  a  desired  result  ^  may  be  stated  by  a 
qualified  witness.  For  example,  one  compc'tent  to  do  so  may  give 
his  opinion  upon  the  competency  of  the  crew  of  a  vessel  ^  or  any 
other  organized  body  of  men  to  do  certain  work.* 

§  2313.  (Conclusions  of  Fact;  When  admitted;  Sufficiency); 

Opportimity.  —  A  qualified  witness  may  state  whether  a  reason- 
ably sufficient  opportunity  was  afforded  for  doing  a  given  act,  as 
for  example,  alighting  from  a  railroad  train  at  a  station,^  for 
getting  off  a  bridge  ^  or  doing  some  similar  act. 

§  2314.  (Conclusions  of  Fact;  When  admitted;  Sufficiency); 

Space In  much  the  same  way,  a  qualified  witness  may  declare 

whether  sufficient  space  was  afforded  in  which  to  accomplish  a 
given  result.^  For  example,  such  a  witness  may  state  whether 
there  was  room  enough  furnished  for  a  man  to  walk  in,^  or  the 

5.  Porter  v.  Pequonnoc  Mfg.  Co.,  17  v.  Akers,   4  Kan.  453,   96  Am.   Dec. 

Conn.  249  (1845).  183   (1868). 

§  2312-1.   Cheek  v.   State,  38  Ala.  Minnesota.  —  Armstrong     v.     Chi- 

227    (1862)     (food   for   a   plantation  cago,  etc.,  R.  Co.,  45  Minn.  85,  47  N. 

slave);     Porter    v.    Pequonnoc    Mfg.  W.  459  (1890)    (stable). 

Co,    17    Conn.    249    (1845);    Ball   v.  3.  MeCreary   r.  Turic,   29  Ala.  244 

Malry,    91    Ga.    781,    18    S.    E.    64  (1856)    (steamer). 

(1893)      (force     to     throw     a     man  4.  North  Missouri  R.  Co.  v.  Akers, 

down);    Paducah   Water   Supply   Co.  4  Kan.  453,  96  Am.  Dec.  183   (1868) 

V.   Paducah   Lumber    Co.,    14  Ky.  L.  (drive  broken  mules). 

Rep.  141   (1892)    (pressure  of  water) .  §   2313-1.   Illinois   Cent.  R.   Co.   v. 

2.  Alahama.  —  MeCreary  v.  Turk,  Blye,  43  111.  App,  612  (1891). 

29  Ala.  244   (1856).  2.  Montague     r.     Chicago     Consol. 

Colorado.  —  Colorado  Mortg.,  etc..  Traction     Co.,     150     111.     App.     288 

Co.  r.  Rees,  21  Colo.  435,  42  Pac.  42  (1909). 

(1895).  §  2314-1.  Kansas  City,  etc.,  R.  Co. 

Connecticut.    —    Chamberlain      v.  v.  Lackey,  114  Ala.   152,  21   So.  444 

Piatt,    68    Conn.    120,    35    Atl.    780  (1896). 

(1896)  ;    Porter    r.    Pequonnoc    Mfg.  2.  Brunker    v.   Cummins,    133   Ind. 

Co.,  17  Conn.  249   (1845).  443,  32  N-  E.  732  (1892). 

Kansas.  —  North  Missouri  R.  Co. 
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hole  in  a  sidewalk  sufficient  to  admit  a  given  object/  or  a  sewer  * 
or  other  device  for  conducting  or  controlling  water  affords  space 
enough  for  the  purpose.  A  witness  may  also  assign  lack  of  space 
as  constituting  the  reason  for  certain  relevant  conduct.  Thus,  an 
injured  passenger  on  a  trolley  car  may  testify  that  the  reason  why 
he  did  not  enter  the  body  of  the  car  was  that  it  was  too  crowded 
to  permit  him  to  do  so.® 


§  2315.  (Conclusions  of  Fact;  When  admitted;  Sufficiency); 

Time A  frequent  question,  employed  in  relation  to  every  day 

acts,  is  as  to  whether  a  sufficiency  of  time  was  afforded  to  accom- 
plish a  given  result.^     In  practical  litigation,   a  conclusion  in 


3.  San  Antonio  v.  Talerico,  (Tex. 
Civ.  App.  1903)  78  S.  W.  28  (wit- 
ness's foot). 

4.  City  of  Richmond  v.  Wood,  (Va. 
1909)  63  S.  E.  449  (too  small  to  dis- 
charge water ) . 

5.  Beaumont  Traction  Co.  v.  Dill- 
worth,  (Tex.  Civ.  App.  1906)  94  S. 
W.  352.  See  also  Indianapolis  St. 
Ry.  Co.  V.  Haverstick,  (Ind.  App. 
1905)  74  N.  E.  34. 

§  2315-1.  Alaiama.  —  Reiter-Con- 
ley  Mfg.  Co.  v.  Hamlin,  144  Ala.  192, 
40  So.  280   (1906)    (to  get  away). 

California.  —  Howland  v.  Oakland 
Consol.  St.  R.  Co.,  115  Cal.  487,  47 
Pac.  255  (1896). 

Illinois.  —  Casey  v.  Kelly-Atkinson 
Const.  Co.,  240  111.  416,  88  N.  B.  982 
(1909)  (protect  temporary  work); 
Ohio,  etc.,  R.  Co.  v.  Brown,  49  111. 
App.  40   (1892). 

louxi.  —  Horan  v.  Chicago,  etc.,  R. 
Co.,  89  Iowa  328,  56  N.  W.  507 
(1893). 

Kentucky.  —  Vanarsdall  v.  Louis- 
ville, etc.,  R.  Co.,  65  S.  W.  858,  23 
Ky.  L.  Rep.  1666   (1901). 

MassacJmsetts,  —  McCrohan  v. 
Davison,  187  Mass.  466,  73  N.  E.  553 
(1905)    (cross  the  street). 

Missouri.  —  Straus  v.  Kansas  City, 
etc.,  R.  Co.,  86  Mo.  421   (1885). 

New  York.  —  O'Neil  v.  Dry  Dock, 
etc.,  R.  Co.,  59  N.  Y.  Super.  Ct.  123, 


15  N.  Y.  Suppl.  84  [affirmed  in  129 
N.  Y.  125,  29  N.  E.  84,  26  Am.  St. 
Rep.  512   (1891)]    (stop  team). 

Ohio.  —  Michigan  Cent.  R.  Co.  v. 
Waterworth,  21  Ohio  Cir.  Ct.  495,  11 
Ohio  Cir.  Dec.  621  (1901);  Stewart 
V.  State,  19  Ohio  302,  53  Am.  Dec.  426 
(1850). 

South  Carolina. — Ward  v.  Charles- 
ton City  R.  Co.,  19  S.  C.  521,  45  Am. 
Rep.  794  (1881). 

Texas.  —  Woods  v.  State,  (Cr. 
App.  1903)  75  S.  W.  37;  St.  Louis 
Southwestern  R.  Co.  v.  Byers,  (Civ. 
App.  1902)  70  S.  W.  558  (time  for 
alighting  from  train). 

Wisconsin.  —  Allen  v.  Murray,  87 
Wis.  41,  57  N.  W.  979   (1894). 

See  also  §  2323. 

Legal  papers.  —  The  length  of  time 
sufficient  for  making  up  a  master's 
report  may  be  determined  by  the  evi- 
dence of  lawyers  or  magistrates,  as- 
sisted by  the  experience  of  the  chan- 
cellor himself.  Fitchburg  Steam  En- 
gine Co.  V.  Potter,  211  111.  138,  71 
N.  E.  933  (1904),  reversing  110  111. 
App.  430    (1903). 

Mathematical  calculation.  —  The 
Conclusion  of  an  intelligent  observer 
may  be  more  helpful  to  a  jury  than 
a  complicated  mathematical  calcula- 
tion. Reiter-Conley  Mfg.  Co.  v.  Ham- 
lin, 144  Ala.  192,  40  So.  280   (1906). 

Telegraph  deliveries. — A  telegraph 
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regard  thereto  is  oftentimes  invoked  in  connection  with  actions 
for  personal  injuries  caused  by  locomotive  engines  or  trolley  cars. 
Where  the  facts  are  few  and  simple  and  the  inference  necessary,  a 
competent  observer  may  state  his  conclusion  as  to  whether  there 
was  time  enough  to  enable  the  engineer  to  stop  his  engine  or  for  a 
motorman  to  bring  his  car  to  a  standstill.^  In  like  manner,  such 
an  observer  may  give  his  opinion  as  to  whether  sufficient  time  was 
allowed  a  passenger  to  board  a  car  ^  or  to  alight  from  it.* 
Similarly,  of  the  operation  of  railroad  trains,  an  observer  may 
declare  as  to  the  sufficiency  of  the  time  allowed  for  leaving  the 
train  ^  or  for  entering  it.  In  short,  adequacy  of  time  under  any 
circumstances  may  be  estimated.®  Thus,  one  whose  inference  is 
valuable  may  announce  his  view  as  to  whether  a  person  assailed 
had  time  enough  in  which  to  avoid  an  attack.''  Should  it,  how- 
ever, affirmatively  appear  that  the  same  fact  can  be  proved  in  some 
other  way  *  or  the  constituent  details  be  fully  placed  before  the 
jury,  no  adequate  necessity  for  receiving  the  evidence  is  furnished 
and  the  conclusion  will  be  rejected. 

Province  of  the  jury.  —  In  connection  with  railroad  and  street 
railway  litigation,  it  will  frequently  be  found  to  happen  that  the 
question  whether  sufficient  time  were  given  to  an  actual  or  future 
passenger  for  boarding  the  car  or  alighting  from  it,  constitutes  the 
very  gist  of  the  action.     Where  sufficiency  is,  in  this  way,  a  fact 

messenger  may  be  permitted  to  state,  R.  Co.,  2  Abb.  Dec.   (N.  Y.)   480,  24 

as  a  matter  of  administration,  as  to  How.  Pr.  (N.  Y.)   172  (1861);  Ward 

■what    would    be    a    reasonably    quick  v.   Charleston   City  R.   Co.,   19   S.   G. 

delivery    of    a,    telegram.      Kirby    v.  521,  45  Am.  Rep.  794   (1881). 
Western  Union  Telegraph   Co.,  77   S.  6.    Maier    v.    Evansville,    151    Ind. 

C.  404,  58  S.  E.  10   (1907).  197,  51   N.  E.  233    (1898)     (perform 

2.  Howland  v.  Oalcland  Consol.  St.  a  contract)  ;  Horan  v.  Chicago,  etc., 
R.  Co.,  115  Cal.  487,  47  Pac.  255  R.  Co.,  89  Iowa  328,  56  N.  W.  507 
(1896).  (1893)      (inspection     of     road-bed); 

3.  Ohio,  etc.,  R.  Co.  v.  Brown,  49  Michigan  Cent.  R.  Co.  v.  Waterworth, 
111.  App,  40  (1892).  See  also  Mad-  21  Ohio  Cir.  Ct.  495,  11  Ohio  Cir. 
den  V.  Missouri  Pac.  R.  Co.,  50  Mo.  Dec.  621  (1901)  (examine  coup- 
App.  666    (1892).  lings);  Allen  v.  Murray,  87  Wis.  41, 

4.  Dillburn   v.   Louisville  &   N.   R.  57  N.  W.  979   (1894). 

Co.,    (Ala.   1908)    47   So.  210;   Hous-  7.   Stewart   v.   State,   19   Ohio   302, 

ton  &  T.  C.  R.  Co.  V.  Schuttee,   (Tex.  53  Am.  Dec.  426    (1850). 

Civ.  App.  1906)   91  S.  W.  806.  8.   Campbell   l'.   Russell,   139  Mass. 

5.  Madden  v.  Missouri  Pac.  R.  Co.,  278,  1  N.  E.  345  (1885).  See  aUo 
50  Mo.  App.  666  (1892)  ;  Straus  v.  Curl  v.  Chicago,  etc.,  R.  Co.,  63  Iowa 
Kansas  City,  etc.,  R.  Co.,  86  Mo.  421  417,  16  N.  W.  69,  19  N.  W.  308 
(1885);    Keller    v.   New   Yorlc   Cent.  (1884)    (buy  ticket). 
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Voluminous  Data. 


§§  2316,  2317 


in  issue,  directly  within  the  province  of  the  jury,  the  conclusion  of 
an  observer  on  the  point  may  well  be  rejected  as  an  intrusion.® 

§  2316.  (Conclusions  of  Fact;  When  admitted);  Utility.  —  A 

witness  of  sufficient  experience  and  observation  may  state  his 
conclusion  as  to  the  usefulness  of  certain  things  presented  to  his 
attention;  Thus,  he  may  give  his  opinion  as  to  whether  certain 
supplies  are  or  not  useful  to  a  township.^ 

§  2317.  (Conclusions  of  Fact;  Wlien  admitted);  Voluminous 
Data A  unique  forensic  situation  in  which  the  summary  or  con- 
clusion of  a  witness  customarily  is  received  is  where  a  very  large 
nvimber  of  entries,^  records  or  separate  documents  of  any  sort  or 


9.  San  Antonio  &  A.  P.  Ry.  Co.  v. 
Jaclcson,  (Tex.  Civ.  App.  1905)  85 
S.  W.  445. 

§  2316-1.  Litten  v.  Wright  School 
Tp.,  1  Ind.  App.  92,  27  N.  E.  329 
(1891)     (township  supplies). 

§  2317-1.  Alabama.  —  Willis  v. 
State,  134  Ala.  429,  33  So.  226 
(1902)    (embezzlement). 

Arkansas.  —  Ritter  v.  State,  70 
Ark.  472,  69  S.  W.  262  (1902) 
(shortage  shown  on  bank-books)  ; 
WoodruflF  c.  State,  01  Ark.  157,  170, 
32  S.  W.  102  (1895)  (balance  of  ac- 
counts ) . 

California.  —  San  Pedro  L.  Co.  v. 
Reynolds,  121  Cal.  74,  53  Pac.  410 
(1898)    (summary  of  account  books). 

Connecticut.  —  McCann  v.  Gould, 
71  Conn.  629,  42  Atl.  1002  (1899) 
(summary  of  accounts). 

Delaware.  —  Curry  v.  Charles 
Warner  Co.,  2  Marv.  Super.  98,  42 
Atl.  425  (1898)  (summary  of  ac- 
count books). 

Indiana.  —  Chicago  St.  L.  &  P.  R. 
Co.  V.  Wolcott,  141  Ind.  267,  39  N. 
E.  451  (1895)  (complicated  ac- 
count?) ;  Hollingsworth  r.  State,  111 
Ind.  289,  297,  12  N.  E.  490  (1887) 
(shortage  on  books  of  defaulting 
treasurer)  ;  Rogers  !'.  State,  99  Ind. 
218,  228   (1884). 

Iowa.  —  State  v.  Cadwell,  79  la. 
432,    441,    44    N.    W.    700    (1890); 


Sylvester  v.  Ammons,  (Iowa  1904) 
101  N.  W.  782  (difiference  between 
cost  prices  and  invoices  of  seller). 

Kentucky.  —  Louisville  Bridge  Co. 
V.  R.  Co.,  75  S.  W.  285  (1903) 
(statements  of  tolls). 

Louisiana.  —  State  v.  Mathis,  106 
La.  263,  30  So.  834    (1901). 

Maryland.  ■ —  Lynn  v.  Cumberland, 
77  Md.  449,  458,  26  Atl.  1001  (1893) 
(tax  lists). 

Massachusetts.  —  Bicknell  v.  Mel- 
lett,  160  Mass.  328,  35  N.  E.  1130 
1894)  (insolvent's  account  book)  ; 
Walker  v.  Curtis,  116  Mass.  98,  100 
(1874)  (summary  of  days'  work); 
Boston  &  W.  R.  Co.  v.  Dana,  1  Gray 
83,  89,  104  (1854)  (sales  of  tick- 
ets). 

Minnesota.  —  State  v.  Salverson, 
87  Minn.  40,  91  N.  W.  1  (1902); 
State  V.  Clements,  82  Minn.  434,  85 
N.  W.  229  (1901)  (summaries  of 
bank-books)  ;  Wolford  v.  Farnham, 
47  Minn.  95,  49  N.  W.  528  (1891) 
(summary  of  firm's  books). 

Mississippi.  —  Hauenstein  v.  Gil- 
lespie, 73  Miss.  742,  19  So.  673 
(1896). 

Missouri.  —  State  v.  Findley,  101 
Mo.' 217,  223,  14  S.  W.  185  (1890) 
(tax  receipts)  ;  Masonic  M.  B.  Soc'y 
V.  Lockland,  97  Mo.  137,  139,  10  S. 
W.  898    (1888). 

Nebraska. — Bee  Pub.  Co.  v.  World 
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kind  ^  are  submitted.  Under  such  circumstances,  a  competent 
witness  is  permitted  to  state,  from  his  observation  and  examina- 
tion, his  conclusion  as  to  what  the  papers  show.  The  necessity 
for  this  concession  lies  not,  as  in  case  of  ordinary  conclusions, 
in  the  difficulty  of  laying  original  facts  before  the  jury,  provided 
that  time  could  be  spared  for  the  purpose.  No  difficulty  attaches 
to  proving  the  individual  facts  of  these  separate  entries.     jSf^or  is 


Pub.  Co.,  59  Nebr.  713,  82  N.  W.  28 
(1900)  (complicated  accounts)  ;  Bart- 
ley  V.  State,  53  Nebr.  310,  73  N.  VV. 
744    (1898). 

New  York.  —  Von  Sachs  v.  Kretz, 
72  N.  Y.  548   (1878). 

Oregon.  —  Salem  L.  &  T.  Co.  v. 
Anson,  41  Or.  562,  67  Pac.  1015,  69 
Pac.  675  (1902);  State  v.  Reinhart, 
26  Or.  466,  38  Pac.  822  (1895)  (ac- 
count books ) . 

Tennessee.  —  Galbreath  v.  Knox- 
ville,  59  S.  W.  178   (1900). 

United  States.  —  Northern  P.  R. 
Co.  V.  Keyes,  91  Fed.  47  (1898)  ;  Rol- 
lins r.  Board,  33  C.  C.  A.  181,  90  Fed. 
575  ( 1898 )  ;  Burton  v.  Driggs,  20 
Wall.  125,  136   (1873). 

England.  —  Johnson  v.  Kershaw,  1 
DeG.  &  Sm.  260,  264  (1847)  (state 
of  an  account)  ;  Gardner  Peerage 
Case,  Le  Marchants  Rep.  61  (1825) 
(medical  cases  from  a  register)  ; 
Meyer  i.  Sefton,  2  Stark.  274,  276 
(1817)  (value  of  bankrupt  property). 

See,  lioioever,  Bartlett  v.  Wheeler, 
195  111.  445,  63  N.  E.  169  (1902); 
Equitable  Aco.  Ins.  Co.  v.  Stout,  135 
Ind.  444,  453,  33  N.  E.  623  (1893)  ; 
State  V.  Lewenthal,  55  Miss.  589 
(1878)  ;  Shepherd  v.  Hamilton  Co.,  8 
Helsk.    (Tenn.)    380    (1874). 

[The  conclusions  of  skilled  account- 
ants will  be  received  where  books  are] 
"  voluminous  and  multifarious,  and 
of  such  a  character  as  to  render  it 
diflBcult  for  the  jury  to  arrive  at  u, 
correct  conclusion  as  to  amounts." 
Hollingsworth  v.  State,  111  Ind.  289, 
297,  12  N.  E.  490    (1887). 

"  It  appears  to  us  that  questions 
of  this  sort  must  necessarily  be  left 


very  much  to  the  discretion  of  the 
judge  who  presides  at  the  trial.  It 
would  doubtless  be  expedient  in  most 
cases  to  permit  ex  parte  statements 
of  facts  or  figures  to  be  prepared  and 
submitted  to  the  jury.  It  should 
only  be  done  where  books  and  docu- 
ments are  multifarious  and  volumin- 
ous and  of  a  character  to  render  it 
difficult  for  the  jury  to  comprehend 
material  facts  without  the  aid  of 
such  statements.  ...  In  a  trial 
embracing  so  many  details  and  oc- 
cupying so  great  a  length  of  time  as 
the  case  at  bar,  during  which  a  great 
mass  of  books  and  documents  were 
put  in  evidence,  it  was  the  only  mode 
of  attaining  to  an  intelligible  view  of 
the  cause  before  the  jury."  Boston 
&  W.  R.  Co.  V.  Dana,  1  Gray  83,  89, 
104    (1854),  per  Bigelow,  J. 

"  When  it  is  necessary  to  prove  the 
results  of  voluminous  facts  or  of  the 
examination  of  many  books  and  pa- 
pers, and  the  examination  cannot 
conveniently  be  made  in  court,  the 
results  may  be  proved  by  the  person 
who  made  the  examination."  Burton 
V.  Driggs,  20  Wall.  (U.  S.)  125,  136 
(1873). 

"  Witnesses  so  testifying,  to  give 
their  evidence  weight,  should  be  pre- 
pared to  corroborate  every  statement 
by  references  to  the  records,  in  the 
presence  of  the  jury,  wherever  either 
party  desires  it,  in  either  the  exam- 
ination or  cross-examination."  Rog- 
ers )•.  State,  99  Ind.  218,  228 
(1884). 

2.  Boston  &  W.  R.  Co.  v.  Dana,  1 
Gray  83,  89,  104  (1854)  (sales  of 
tickets). 
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the  subject-matter  necessarily  one  of  technical  skill.  The  con- 
sumption of  time,  however,  might  well  be  unduly  large  concerning 
the  existence  of  matters  not  seriously  controverted.  For  the  ex- 
pediting of  trials  ^  a  presiding  judge  may  well  be  justified  in  econ- 
omizing the  court's  time  by  receiving  the  conclusion  of  the  wit- 
ness. The  rights  of  the  adverse  party  are  frequently  safeguarded 
by  requiring  the  production  of  the  original  books  of  account  or 
other  documents.  In  other  cases  all  that  may  be  required  is  their 
presence  in  court,*  if  demanded,''  or  even  their  introduction  into 
evidence,^  to  render  effective  the  extended  cross-examination  which 
will  usually  be  accorded. 

Criminal  cases.  —  As  is  abundantly  shown  in  the  foregoing  de- 
cisions, the  rule  is  equally  applicable  to  criminal  as  to  civil  cases. 

§  2318.  (Conclusions  of  Fact);  When  rejected;  Conduct.  —  In 

many,  perhaps  most,  instances  of  conclusions  of  fact,  the  reason- 
ing is  rejected  as  obnoxious  to  the  rule  excluding  opinion  evi- 
dence.^ More  specifically,  the  objection  may  be  that  the  basis  of 
the  reasoning  is  not  disclosed,  that  it  tends  to  substitute  the  wit- 
ness for  the  jury  ^  or  in  some  other  way  to  invade  the  province  of 

3.  §§   544  et  seq.  5.  McCann  v.  Gould,  71  Conn.  629, 

4.  Maryland.  —  Lynn  v.  Cumber-  42  Atl.  1002  (1899)  ;  State  v.  Mathis, 
land,  77  Md.  449,  458,  26  Atl.   1001  106  La.  263,  30  So.  834  (1901). 
(1893).  6.  Gant  v.  Carmichael,  31  Ga.  737, 

Massachusetts. — Walker    v.    Curtis,      741     (1861);    State    v.    Caldwell,    79 
116  Mass.  98,  100   (1874).  la.  432,  441,  44  N.  W.  700    (1890); 


yi.  —  State  v.  Lewenthal,  State  v.   Clements,  82  Minn.  434,  85 

55  Miss.  589    (1878).  N.  W.  229    (1901)  ;Wolford  v.  Yarn- 
Missouri.  —  State  V.  Findley,  101  .   ham,    47    Minn.    95,    49    N.    W.    528 

Mo.  217,  223,  14  S.  W.  185    (1890);  (1S91);    Johnson    v.   Kershaw,   1   De 

Masonic  M.  B.  Soc'y  v.  Lackland,  97  G.  &  Sm.  260,  264   (1847). 

Mo.  137,  139,  10  S.  W.  898    (1888);  §  2318-1.  §   1796. 

Ritchie   v.   Kinney,   46   Mo.   298,  299  2.  Alabama.   —  Alabama   City,   G. 

(1870).  &  A.  Ey.  Co.  v.  Sampley,  53  So.  142 

Nebraska. — Bee  Pub.  Co.  v.  World  (1910)     (tried  to  bulldoze);   Werten 

Pub.  Co.,  59  Nebr.  713,  82  N.  W.  28  v.   K.    B.    Koosa    &    Co.,    53    So.    98 

(1900);    Bartley  v.    State,   53   Nebr.  (1910);     Western    Union    Telegraph 

310,  73  N.  W.  744   (1898).  Co.    v.    Merrill,    39    So.    121     (1905) 

Oregon.  —   Salem  L.   &  T.   Co.  v.  (did   all  that   was   possible). 

Anson,  41  Or.  562,  67  Pac.  1015,  69  California.  —  Nolan  v.  Nolan,  101 

Pac.  675    (1902).  Pae.   520    (1909);    Cragg  v.  Los  An- 

Tennessee.  —  Galbreath    v.    Knox-  geles  Trust  Co.,  154  Cal.  663,  98  Pac. 

ville,  59  S.  W.  178   (1900).  1063   (1908)    (in  possession  of  faeul- 

United  States.  —  Rollins  v.  Board,  ties ) . 

33  C.  C.  A.  181,  90  Fed.  575  (1898).  Georgia.  —  Churchill   v.    Jackson, 
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the  latter.  Thus,  a  statement  by  a  witness  that  a  given  person  is 
professionally  skilful  may  be  one  which  the  judge  is  well  war- 
ranted in  withdrawing  from  the  consideration  of  the  jury.*  The 
conclusion  also  that  certain  conduct  is  "  prudent "  may  so  clearly 
invade  the  right  of  the  jury  to  reason  with  regard  to  facts  which 
they  are  capable  of  understanding  as  to  warrant  its  rejection.'* 


132  Ga.  666,  64  S.  E.  691  (1909) 
(proper  person  to  raise  a  child)  ; 
Central  of  Georgia  Ry.  Co.  v.  Bagley, 
121  Ga.  781,  49  S.  E.  780  (1905) 
(did  everything  in  his  power  to  stop 
the  train). 

Illinois.  —  Aurora,  E.  &  C.  Ry. 
Co.  V.  Gary,  123  111.  App.  163  (1905). 

Indiana.  —  Grand  Trunk  Western 
Ry.  Co.  V.  State,  40  Ind.  App.  695, 
82  N.  E.  1017  (1907)  (track  regu- 
larly used  for  switching)  ;  Blaneh- 
ard-Hamilton  Furniture  Co.  v.  Col- 
vin,  32  Ind.  App.  398,  69  N.  E.  1032 
(1904). 

Michigan.  —  Gerhard  v.  Ford  Mo- 
tor Co.,  155  Mich.  618,  119  N.  W. 
904,  15  Detroit  Leg.  N.  1147   (1909). 

North  Dakota.  —  Bristol  &  Sweet 
Co.  V.  Skappie,  115  N.  W.  841  (1908) 
(treat  claim  as  one  against  the  firm). 

Texas.  —  San  Antonio  Traction 
Co.  V.  Kumpf,  (Civ.  App.  1907)  99 
S.   W.   863    (tried  to   stop  the   car). 

Virginia.  —  House  v.  House,  46  S. 
E.  299  (1903)  (husband  live  with 
wife). 

United  States.  —  Chow  Chok  v.  U. 
S.,  163  Fed.  1021  (1908),  affirming 
order  Ex  parte  Chow  Chok,  161  Fed. 
627    ("took  charge"). 

A  witness  will  not  he  permitted  to 
state  an  inference  as  to  what  a  per- 
son did  during  a  period  when  he  was 
not  under  observation,  the  only  basis 
for  such  testimony  being  the  position 
in  which  he  was  found  when  first 
observed.  Southern  Coal  &  Coke  Co. 
V.  Swinney,   (Ala.  1907)    42  So.  808. 

3.  Hoener  v.  Koch,  84  111.  408 
(1877)  (malpractice);  Woeckner  v. 
Erie  Electric  Motor  Co.,  187  Vn.  St. 
206,  41  Atl.  28    (1898)    (motorman). 


4.  Alahama.  —  Warden  v.  Louis- 
ville, etc.,  R.  Co.,  94  Ala.  277,  10 
South.  276,  14  L.  R.  A.  552    (1891). 

Arkansas.  —  Fordyce  v.  Edwards, 
65  Ark.   98,  44   S.   W.   1034    (1898). 

California.  —  Redfield  v.  Oakland 
Consol.  St.  R.  Co.,  112  Cal.  220,  43 
Pac.  1117  (1896)  (electric  car  with 
one  man). 

Illinois.  —  Wabash,  etc.,  R.  Co.  v. 
Pratt,  15  111.  App.  177  (1884)  (ship- 
ping hogs). 

Iowa.  —  Duer  v.  Allen,  96  Iowa 
36,  64  N.  W.  682  (1895);  Campbell 
V.  Rusch,  9  Iowa  337   (1859). 

Massachusetts. — Higgins  v.  Dewey, 
107  Mass.  494,  9  Am.  Rep.  63  (1871). 

Missouri.  —  Greenwell  v.  Crow,  73 
Mo.  638   (1881). 

Pennsylvania.  —  Card  v.  Columbia 
Tp.,  191  Pa.  St.  254,  43  Atl.  217 
(1899). 

Tennessee.  —  Bruce  v.  Beall,  99 
Tenn.  303,  41  S.  W.  445  (1897)  (use 
of  elevator  cables  beyond  seven 
years)  ;  Lawrence  v.  Hudson,  12 
Heisk.  671  (1874)  (leaving  'bus  on 
slope  of  hill). 

Texas.  —  Sonnefield  v.  Mayton, 
(Civ.  App.  1897)   39  S.  W.  166. 

Vermont.  —  Bemis  v.  Central  Ver- 
mont R.  Co.,  58  Vt.  636,  3  Atl.  531 
(1886);  Stowe  v.  Bishop.  58  Vt.  498, 
3  Atl.  494,  56  Am.  Rep.  569  (1886) 
(leaving  horse  unhitched). 

Wisconsin.  —  Waupaca  Electric 
Light,  etc.,  R.  Co.  t'.  Milwaukee  Elec- 
tric R.,  etc.,  Co.,  112  Wis.  469,  88  N. 
W.  308   (1901). 

United  States.  —  Hinds  i'.  Keith, 
57  Fed.  10,  6  C.  C.  A.  231  (1893) 
(partnership  with  stranger). 

The   opinions    of    witnesses    as    to 
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§  2319 


Likewise,  a  witness  may  not  state  his  conclusion  whether  a  certain 
course  was  proper.^  In  the  same  way,  the  conclusion  that  a  cer- 
tain condition  of  affairs  or  particular  conduct  is  safe,®  or  that  cer- 
tain conduct  is  usual,''  unusual  *  or  voluntary  ®  may  properly  be 
excluded. 

Sleeping  expressions  of  opinion,  as  that  certain  conduct  consti- 
tuted good  management**'  or  omitted  nothing  which  should  have 
been  done,**  obviously  may  violate  the  rule  which  protects  the 
province  of  the  jury  from  intrusion  by  witnesses. 

§  2319.  (Conclusions  of  Fact;  When  rejected);  Inference  of 

Necessity.  —  Under  the  administrative  canon  which  protects  the 
province  of  the  jury  from  reasoning  by  witnesses,*  a  fact  in  issue 
or  one  material  thereto  does  not  constitute  the  proper  subject  of  a 
conclusion.  This  may  be  the  ease  where  the  inquiry  relates  to 
the  necessity  of  a  given  line  of  conduct  under  enumerated  circum- 
stances or  to  the  imperative  nature  of  the  demands  made  by  a 


what  a  prudent  man  would  do  under 
certain  circumstances  are  inadmissi- 
ble. Fordyce  v.  Edwards,  65  Ark.  98, 
44  S.  W.  1034  (1898). 

Custom.  —  The  existence  of  any 
custom  is  irrelevant  in  this  connec- 
tion. Practically,  its  proof  would 
amount  to  establishing  the  opinions 
which  certain  undefined  persons  had 
formed  on  the  subject.  Redficld  v. 
Oakland  Consol.  St.  R.  Co.,  112  Cal. 
220,  43  Pac.  1117   (1896). 

5.  Dallas  v.  Sellers,  17  Ind.  479,  79 
Am.  Dec.  489   (1861). 

6.  Pierce  v.  C.  H.  Bidwell  Thresher 
Co.,  153  Mich.  323,  116  N.  W.  1104, 
15  Detroit  Leg.  N.  477  (1908); 
Charlton  v.  St.  Louis  &  S.  F.  R.  Co., 
200  Mo.  413,  98  S.  W.  529  (1906); 
Kelpy  V.  Tnest,  76  N.  Y.  Siippl.  742 
(1902)  ;  Keller  v.  New  York  Cent.  R. 
Co.,  2  Abb.  Dec.  480,  24  How.  Pr. 
172  (1861);  International,  etc.,  R. 
Co.  V.  Kuehn,  2  Tex.  Civ.  App.  210, 
21  S.  W.  58    (1893). 

Use  of  animal. — The  inference  that 
the  use  of  an  animal  is  safe  may  be 


open  to  administrative  objection. 
Noble  V.  St.  Joseph,  Benton  Harbor 
E.  Co.,  98  Mich.  249,  57  N.  W.  126 
(1893)    (horse). 

7.  Fordyce  v.  Lowman,  62  Ark.  70, 
34  S.  W.  255   (1896). 

8.  Seese  v.  Northern  Pac.  R.  Co., 
39  Fed.  487    (1889). 

9.  Gabbey  v.  Forgeus,  38  Kan.  62, 
15  Pac.  866   (1887)    (forced  to  sign). 

10.  McNair  v.  Stewart,  24  N. 
Brunsw.  471    (1885). 

11.  Springfield  Consol.  R.  Co.  v. 
Puntenney,  101  111.  App.  95  (1901); 
Carpenter  v.  Eastern  Transfer  Co.,  71 
N.  Y.  574  (1878);  Jeffries  v.  Sea- 
board Air  Line  R.  Co.,  129  N.  C. 
236,  39  S.  E.  836  (1901).  But  see, 
to  the  contrary  effect,  Steinberg  v. 
Sehlesinger,  84  N.  Y.  Suppl.  522 
(1903). 

The  question  really  calls  for  an 
opinion  as  to  whether  due  care  has 
been  employed.  Springfield  Consol. 
R.  Co.  V.  Puntenney,  101  111.  App. 
95   (1901). 

§  2319-1.  5  1799. 


§  2320        CoNCLtrsioNS  feoji  Observation;  Fact. 
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given  person  or  situation."  If  this  be  a  constituent  fact  or  one 
in  the  res  gestae,  it  will  ordinarily  be  rejected.^  A  different  but 
entirely  sufficient  administrative  reason  for  rejecting  the  conclu- 
sion of  necessity  is  furnished  where  the  matter  is  one  which  the 
jury  is  entirely  competent  to  handle  for  themselves.*  Thus, 
whether  a  back  filling  is  required  to  retain  a  cement  sidewalk  with 
a  cinder  base  can  be  settled  as  a  matter  of  common  knowledge.^ 

When  admitted.  —  Should  the  facts  be  few  and  simple,  the  in- 
ference a  necessary  one,  especially  if  the  fact  covered  by  the  con- 
clusion is  collateral  to  the  issue,  the  act  of  reasoning  may  be 
admitted.^ 


§  2320.  (Conclusions  of  Fact;  When  rejected);  Inference  of 

Possibility.  —  In  like  manner,  the  question  of  possibility  may  in- 
volve an  element  of  reasoning  so  great,  so  extended  a  use  of  human 
experience  in  the  major  premise  of  the  connected  syllogisms  '  as 
to  make  it  a  proper  matter  for  the  exclusive  consideration  of  the 
jury.  The  court,  therefore,  will  properly  decline  to  allow  the 
witness  to  state  his  conclusion  on  the  subject.^     On  the  other  hand. 


2.  Illinois  Southern  Ey.  Co.  r. 
Hayner,  225  111.  613,  80  N.  E.  316 
(1907)     (conditions  at  crossing). 

3.  Alabama. — Birmingham  R.,  etc., 
Co.  V.  Jackson,  136  Ala.  279,  34  So. 
994  (1902);  Miller  v.  Mayer,  129 
Ala.  434,  26  So.  892  (1899)  (sale  of 
all  real  estate). 

Florida.  —  Jones  v.  State,  44  Fla. 
74,  32  So.  793   (1902)    (position). 

Michigan.  —  Berube  v.  Wheeler,  128 
Mich.  32,  87  N.  W.  50  (1901)  (build 
bridge). 

Missouri.  —  Gallagher  v.  City  of 
Tipton,  133  Mo.  App.  557,  113  S.  W. 
674  (1908). 

New  York.  —  New  York  Cent.  Iron 
Works  Co.  V.  U.  S.  Radiator  Co.,  174 
N.  Y.  331,  66  N.  E.  967,  affirming  74 
N.  Y.  Suppl.  1139  (1902);  Tollis  r. 
Wood,  99  N.  Y.  616,  1  N.  E.  251 
(1885);  Fleming  v.  Delaware,  etc.. 
Canal  Co.,  8  Hun  358    (1876). 

North  Carolina.  —  Raynor  v.  Wil- 
mington Seacoast  R.  Co.,  129  N.  C. 
195,  39  S.  E.  821   (1901). 


Tennessee.  —  Fry  v.  New  York 
Provident  Sav.  L.  Assur.  Soc,  (Ch. 
App.  1896)   38  S.  W.  116. 

Texas.  —  Mayton  v.  Sonnefield, 
(Ci%'.  App.  1898)   48  S.  W.  608. 

4.  JEtna,  Powder  Co.  v.  Earland- 
son,   (Ind.  App.  1904)   71  N.  E.  185. 

5.  People  V.  Klehm,  238  111.  89,  87 
N.  E.  119   (1909). 

6.  Baker  r.  Oughton,  (Iowa  1906) 
106  N.  W.  272  (clothing  is  necessary 
for  wife). 

§  2320-1.  §  1728a. 

2.  Alabama.  —  Western  R.  Co.  v. 
Arnett,  137  Ala.  414.  34  So.  997 
(1902);  Bessemer  Land,  etc.,  Co.  r. 
Campbell,  125  Ala.  50,  25  So.  793, 
77  Am;  St.  Rep.  17  (1898)  (do  any- 
thing more)  ;  Alabama  Great  South- 
ern R.  Co.  V.  Linn,  103  Ala.  134,  15 
So.  508  (1894)  (hearing);  Bennett 
V.  State,  52  Ala.  370  (1875)  (leave 
room  without  knowledge  of  witness). 

Illinois.  —  Chicago  City  Ry.  Co.  v. 
Lowitz,  218  111.  24,  75  N.  E.  755 
(1905),   affirming  judgment   119   111. 
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where  the  simple  conditions  present  point  to  an  inevitable  result, 
the  conclusion  of  a  witaess  as  to  the  possibility  that  something  will 
happen  may  amount  merely  to  the  statement  of  a  fact  and  be  re- 
ceived as  a  matter  of  course.^ 


§  2321.  (Conclusions  of  Fact;  When  rejected;  Inference  of 

Possibility) ;  Conditional  Possibility ■  An  additional  ground  for 

rejecting  a  conclusion  as  to  possibility  is  furnished  where  the 
witness  declares  that  the  facts  regarding  which  it  is  predicated  do 
not  in  reality  exist.  Thus,  one  cannot  be  properly  asked  as  to 
whether  it  would  be  possible  for  a  given  event,  which  the  witness 
says  did  not  occur,  to  have  happened  and  he  not  notice  it.^     The 


App.  360  (seeing  rear  platform)  ; 
Village  of  Upper  Alton  v.  Green,  112 
111.  App.  439  (1904);  Springfield 
Consol.  R.  Co.  V.  Puntenney,  200  111. 
9,  65  N".  E.  442  (1902)  (do  anything 
more)  ;  Chicago,  etc.,  R.  Co.  v.  O'Sul- 
livan,  143  111.  48,  32  N.  E.  398 
(1892)  (hearing);  Sahlinger  v.  Peo- 
ple, 102  111.  241  (1882)  (leave  house 
without  knowledge). 

Indiana.  —  Insurance  Co.  of  North 
America  v.  Osborn,  26  Ind.  App.  88, 
59  N.  E.  181  (1901)  (move  goods 
from  a  burning  building)  ;  Indiana, 
etc.,  R.  Co.  V.  Hale,  93  Ind.  79  (1883) 
(properly  fenced). 

Louisiana.  —  Poutz  v.  Jones,  21 
La.  Ann.  726    (1869). 

Massachusetts. — Crowley  v.  Apple- 
ton,  148  Mass.  98,  18  N.  E.  675 
(1888);  Com.  v.  Collier,  134  Mass. 
203  (1883)  (determine  percentage  of 
alcohol  by  taste). 

Montana.  —  Bramlett  v.  Flick,  23 
Mont.  95,  57  Pac.  869  (1899)  (locate 
survey  on  ground). 

iVero  York.  —  Peck  v.  New  York 
Cent,  etc.,  R.  Co.,  165  N.  Y.  347,  59 
N.  E.  206  (1901)  (set  fires  by 
sparks ) . 

Texas.  —  Northern  Texas  Traction 
Co.  V.  Caldwell,  (Civ.  App.  1907)  99 
S.  W.  869  (seeing)  ;  Bonn  v.  Galves- 
ton, H.  &  S.  A.  Ry.  Co.,  (Civ.  App. 
1904)   82  S.  W.  808. 

Vermont.  —  McGovern    v.    Hayes, 

Vol.  Ill  — 197 


75  Vt.  104,  53  Atl.  326  (1902)  (any- 
thing more). 

Acquiring  knowledge.  —  The  pos- 
sibility, by  working  around  railroad 
shops,  of  acquiring  knowledge  as  to 
the  proper  way  of  carrying  rails,  em- 
bodies too  much  of  the  element  of 
conjecture  to  be  received.  Bonn  v. 
Galveston,  H.  &  S.  A.  Ry.  Co.,  (Tex. 
Civ.  App.  1904)   82  S.  W.  808. 

Mental  state  of  third  person.  — 
Whether  one  could  possibly  have 
known  of  a  certain  fact  is  an  act  of 
Inference  to  be  drawn  by  the  jury 
and  not  by  the  witness.  Southern 
Cotton  Oil  Co.  V.  Skipper,  125  Ga. 
368,  54  S.  E.  110  (1906). 

Sweeping  expressions.  —  The  con- 
clusion of  a  witness  is  particularly 
objectionable,  from  an  administrative 
point  of  view,  when  couched  in  lan- 
guage calculated  to  cover,  in  a  sweep- 
ing and  comprehensive  sort  of  way, 
the  entire  field  of  the  jury's  action. 
Thus,  in  the  absence  of  some  special 
claim  for  indulgence,  it  is  not  per- 
missible to  declare  that  a  person 
whose  negligence  is  in  question  "  did 
all  he  could "  to  avert  an  accident, 
"  omitted  nothing,"  or  the  like.  Hoag- 
land  V.  Canfield,  160  Fed.  146  (1908). 

3.  Hoffman  v.  Metropolitan  St.  R. 
Co.,  51  Mo.  App.  273  (1892)  (see- 
ing). 

§  2321-1.  American  Express  Co.  v. 
Risley,  77  111.  App.  476  (1898)    (step 


§  2322         Conclusions  feom  Observation;  Fact. 
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administrative  objection  to  admitting  such  testimony  is  that  the 
element  of  conjecture  or  speculation  exists  in  too  large  a  degree  to 
render  it  safe.  Where  the  phenomena  involved  are  so  plain  and 
simple  in  their  relation  to  the  conclusion  that  the  latter  is  ohvious 
and  unavoidable,  it  may  be  received.^  Such  a  case  is  furnished 
where  the  reasoning  is  a  fairly  necessary  one,  dependent  upon  the 
operation  of  known  material  laws  rather  than  on  the  speculation 
as  to  the  voluntary  conduct  of  human  beings. 


§  2322.  (Conclusions  of  Fact;  When  rejected);  Inference  of 

Probability.  —  In  general,  a  witness  will  not  be  permitted  to  draw 
an  inference  as  to  whether  a  given  result  will  probably  follow  from 
particular  conduct  or  the  occurrence  of  a  specific  event.'     An  ad- 


over  something  without  noticing  it)  ; 
CoflFeen  v.  Lang,  67  111.  App.  359 
(1896);  Tuttle  v.  Lawrence,  119 
Mass.  276   (1876). 

2.  Colorado.  —  G.  B.  &  L.  R.  Co. 
V.  Eagles,  9  Colo.  544,  13  Pac.  696 
(1887)    (renting  a  house). 

Indiana. — Island  Coal  Co.  v.  Neal, 
15  Ind.  App.  12,  42  N.  E.  953,  43  N. 
E.  463  (1896)  (propping  the  roof  of 
a  coal  mine) . 

Minnesota.  —  Fonda  v.  St.  Paul 
City  R.  Co.,  77  Minn.  336,  79  N.  W. 
1043    (1899). 

Nebraska.  —  Barr  v.  Post,  56  Nebr. 
698,  77  N.  W.  123   (1898). 

Pennsylvania.  —  Pennsylvania  E. 
Co.  V.  Henderson,  51  Pa.  St.  315 
(1865). 

South  Carolina.  —  Gosa  v.  South- 
ern E.  Co,  67  S.  C.  347,  45  S.  E. 
810  (1903)  (would  have  heard  sig- 
nals). 

Texas.  —  Western  Union  Tel.  Co. 
V.  Mitchell,  91  Tex.  454,  44  S.  W. 
274,  66  Am.  St.  Eep.  906,  40  L.  R.  A. 
209    (1898). 

Wisconsin.  —  Finch  v.  Phillips,  41 
Wis.  387    (1877). 

§  2322-1.  California.  —  People  v. 
Worden,  113  Cal.  569,  45  Pac.  844 
(1896). 

Illinois.  —  Wrisley  Co.  v.  Burke, 
203   111.   250,   67    N.  E.   818    (1903); 


Coffeen  v.  Lang,  67  111.  App.  359 
( 1896 )  ( would  have  observed  a  de- 
fect) . 

Indiana.  —  Eains  v.  State,  152 
Ind.  69,  52  N.  E.  450  (1899)  (effect 
of  firearms). 

louya.  —  Sachra  v.  Manilla,  120 
Iowa  562,  95  N.  W.  198   (1903). 

Louisiana.  —  State  v.  Austin,  104 
La.  409,  29  So.  23  (1900)  (killing 
brother ) . 

Massachusetts.  —  Com.  v.  Cooley, 
6  Gray  350   (1856). 

JVeic  York.  —  May  v.  Breunig,  120 
N.  Y.  Suppl.  98  (1909)  (expected 
profits ) . 

Texas.  —  Houston  &  T.  C.  E.  Co, 
f.  Johnson,  (Civ.  App.  1909)  119  S, 
W.  899  (any  way  of  preventing  in 
jury)  ;  Pecos  &  N.  T.  Rv.  Co.  v. 
Evans-Snider-Buel  Co.,  (Civ.  App 
1906)  93  S.  W.  1024,  judgment  af- 
firmed 97  S.  W.  466. 

Mental  state  of  third  person. — 
The  probable  state  of  the  mind  of  a 
third  person  frequently  embodies  too 
much  of  the  element  of  reasoning  to 
be  given  as  the  result  of  a  direct  in- 
ference. Leland  v.  Chamberlin,  (Tex. 
Civ.  App.  1909)  120  S.  W.  1040. 
Thus,  the  conclusion  of  a  witness  in 
respect  to  what  another  party  under- 
stood as  to  the  nature  of  a  trans- 
action   is    subject    to    the    objection 


3139  Infeeence  of  Sufficiency.  §  2323 

ditional  administrative  ground  for  rejecting  the  testimony  is  fur- 
nished where  the  inference  is  one  relating  to  a  matter  of  art  or 
science  and  a  witness  is  not  shown  to  be  skilled  in  that  direction. 
For  example,  an  ordinary  observer  will  not  be  allowed  to  testify 
as  to  the  probable  future  developments  of  a  wound.^ 

When  received.  —  Should  the  facts  be  few  and  the  reasoning 
simple,  the  conclusion  being  a  necessary  one,  the  opinion  of  a  wit- 
ness as  to  future  probabilities  will  be  received.^  When  shown  to 
have  had  suitable  opportunities  for  observation  and  the  mental 
power  of  coordinating,  a  witness  may -state  the  effect  of  the  facts 
brought  to  his  attention  upon  the  probable  happening  of  a  given 
event,*  the  doing  of  a  particular  act  or  the  occurrence  of  a  definite 
result.^  He  may  even  state,  if  too  large  an  element  of  reasoning 
be  not  involved,  or  the  province  of  the  jury  is  not  invaded,  what 
effect  would  probably  follow  the  application  of  a  particular  force.* 

A  preliminary  detail  of  constituting  facts  may  properly  be  re- 
quired for  the  purpose  of  testing  the  qualification  of  the  witness  ^ 
and  the  consequent  admissibility  of  his  testimony. 

§  2323.  (Conclusions  of  Fact;  When  rejected);  Inference  of 

Sufficiency.  —  A  conclusion  in  which  the  percentage  of  reasoning 
is  high  is  regarded  by  judicial  administration  as  dangerous  to  the 
province  of  the  jury  and,  therefore,  unfair  to  the  parties.  This 
danger  is  especially  aggravated  should  it  chance  that  the  fact  to 
the  existence  of  which  the  conclusion  relates  is  one  in  the  res 
gestm  ^  or  is  otherwise  material  to  the  issue.  Examples  of  the 
operation  of  this  rule  are  numerous.  Thus,  the  sufficiency  of 
something,^    however    variable    this    may    be,    as    for    instance 

that  it  is  not  based  on  facts.     Flora  6.   Chicago,  etc.,  R.   Co.  v.   Truitt, 

t).  Mathwig,   (N.  D.  1909)   121  N.  W.  68    111.    App.     76     (1896)      (wind); 

63.  Bram  v.  U.  S.,  168  U.  S.  532,  18  S. 

2.  State  V.  Cross,  68  Iowa  180,  26  Ct.  183^  42  L.  ed.  568  (1897)  (spat- 
N.  W.  62   (1885).  tered  with  blood). 

3.  Cole  V.  Bean,  1  Ariz,  377  7.  May  v.  Breunig,  120  N.  Y. 
(1878).  Suppl.  98    (1909). 

4.  Seals  v  Edmondson,  71  Ala.  509  §  2323-1.  §§  6,  47,  2581,  2985, 
(1882)     (burning  of   cotton    and   ex-  3024. 

tinguishment     of     fire)  ;      Travelers'  2.    Alabama.  —  Miller    v.    Mayer, 

Ins.  Co.  V.  Sheppard,  85  Ga.  751,  12  124    Ala.    434,    26    So.    892     (1899) 

S.  E.  18  (1890)    (recovery  of  drowned  (property  to   pay  debts), 

body).  Illinois.  —  Illinois  Cent.  R.  Co.  v. 

5.  Louisville,  etc.,  R.  Co.  v.  Sand-  Blye,  43  111.  App.  612  (1892)  (op- 
lin,  125  Ala.  585,  28  So.  40   (1899).  portunity)  ;   Chicago,  etc.,  R.   Co.  v. 
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time  ^  for  the  full,  complete  and  successful  accomplishment  of  a 
given  result,  may  be  a  question  as  to  which  the  v^itness  can  offer  a 
solution  only  after  a  complicated  train  of  reasoning.  If  so,  the 
conclusion  will  be  rejected,  especially  if  the  fact  be  one  within 
the  distinctive  field  of  the  jury.  So,  whether  an  employee  was 
competent  to  do  the  work  committed  to  him  may  be  an  inquiry 
which,  however  simple  in  obvious  cases,  in  close  instances,  too 
nearly  concerns  the  judgment  of  the  jury  to  be  stated  by  a  witness.* 
Technical  inferences.  —  Should  the  inference  be  of  a  technical 


O'Brien,  34  111.  App.  155  (1889) 
(fence) . 

Indiana.  —  Bohr  i\  Neuenschwan- 
der,  120  Ind.  449,  22  N.  E.  416 
(1880)    (drain  land). 

loiva.  —  Collins  r.  Chicago,  M.  & 
St.  P.  By.  Co.,  97  N.  W.  1103  (1904) 
(gate  in  fence)  ;  Cahow  v.  Chicago, 
etc.,  K.  Co.,  113  Iowa  224,  84  N.  W. 
1056  (1901);  Winch  r.  Baldwin,  68 
Iowa  764,  28  N.  W.  62  (1886)  (pro- 
tection to  stock). 

Kansas.  —  Gabbey  r.  Forgeus,  38 
Kan.  62,  15  Pac.  866  (1887)  (forced 
to  sign ) . 

Michigan.  —  Cowley  r.  Colwell,  91 
Mich.  537,  52  N.  W.  73  (1892)  (fire 
apparatus)  ;  McNally  v.  Colwell,  91 
Mich.  527,  52  X.  W.  70,  30  Am.  St. 
Eep.  494  (1892);  Smead  v.  Lake 
Shore,  etc.,  R.  Co.,  58  Mich.  200,  24 
N.  W.  761    (1885)    (cattle  guard). 

Minnesota.  —  Sowers  v.  Dukes,  8 
Minn.  23    (1862)    (fence). 

Mississippi.  —  Kansas  City,  etc., 
R.  Co.  V.  Spencer,  72  Miss.  491,  17 
So.   168    (1895)    (cattle  guards). 

South  Carolina.  —  Easier  i;.  South- 
ern R.  Co.,  59  S.  C.  311,  37  S.  E. 
938  (1901)  (time  to  alight  from 
train) . 

A  skilled  observer  cannot  state 
whether  an  outlet  of  a  certain  width 
under  a  railway  bed  is  sufficient.  St. 
Louis,  etc.,  R.  Co.  v.  Wright,  57 
Ark.  .S27,  21  S.  W.  476   (1893). 

3.  Western  Ry.  of  Alabama  r. 
Stone,  (Ala.  1905)  39  So.  723;  Aetl- 
tis    r.    Spring    Valley    Coal    Co.,    150 


111.  App.  497  (1909)  (to  examine 
mine)  ;  Easier  v.  Southern  R.  Co.,  59 
S.  C.  311,  37  S.  E.  938  (1901)  (to 
alight  from  train)  ;  Texas,  etc.,  R. 
Co.  r.  Lee,  22  Tex.  Civ.  App.  174,  51 
S.  W.  351,  57  S.  W.  573  (1899)  (to 
alight  from  train ) . 

See  also  §  2315. 

4.  California.  — ■  Eowe  v.  Such,  134 
Cal.  573,  66  Pac.  862,  67  Pac.  760 
(1901)     (driver). 

Minnesota.  —  Wilson  v.  Reedy,  33 
Minn.  503,  24  N.  W.  191  (1885) 
(workman) . 

Missouri.  —  Langston  r.  Southern 
Electric  R.  Co.,  147  Mo.  457,  48  S. 
W.  835  (1898)  (motorman);  Boett- 
ger  r.  Scherpe,  etc..  Iron  Co.,  136 
Mo.  531,  38  S.  W.  298  (1896)  (work- 
man). 

South  Carolina.  —  Hicks  r.  South- 
ern R.  Co.,  38  S.  E.  725  (1901)  (en- 
gineer) . 

Utah.  —  Stoll  !■.  Daly  Min.  Co.,  19 
Utah  271,  57  Pac.  295  (1899)  (en- 
gineer ) . 

In  point  of  law.  —  It  is  still  less 
admissible  to  state  one's  conclusion 
as  to  a  sufficiency  in  point  of  law, 
as,  for  example,  with  regard  to  the 
adequacy  of  legal  process.  Faville  !". 
State  Trust  Co.,  (Iowa  1903)  96  X. 
W.  1109.  A  statement  of  this  na- 
ture is  objectionable  upon  additional 
grounds,  as  an  intrusion  upon  the 
province  of  the  court.  Faville  r. 
State  Trust  Co.,  (Iowa  1903)  96  \. 
W.  1109. 

See  also  §  2361. 
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nature,  e.  g.,  the  effect  of  a  certain  acceleration  in  the  speed  of  a 
moving  train,*  or  as  to  whether  a  given  cause  is  sufficient  to  pro- 
duce a  particular  effect,  the  only  witness  whose  conclusion  can  be 
received  is  one  skilled  on  the  subject. 


§  2324.  (Conclusions  of  Pact;  When  rejected);  Suppositions. 

—  The  propriety  of  rejecting  a  mere  supposition  is,  in  most 
cases,  obvious.  The  jury  can  never  safely  be  allowed  to  wander 
far  from  actuality,  true  existence  has  disclosed  in  the  realm  of 
matter  or  in  that  of  mind.  Speculation  or  conjecture  is,  there- 
fore, to  be  excluded  upon  detection.  As  a  rule,  a  witness  will  not 
be  allowed  to  state  his  conclusion  as  to  what  would  have  taken 
place  if  a  certain  thing  which  actually  occurred  had  not  happened,-^ 
or  what  he  supposes  would  have  been  the  result  if  an  event  had 
come  into  being  which,  in  fact,  failed  to.^ 


5.  Gulf,  B.  &  K.  C.  Ey.  Co.  v.  Har- 
rison, (Tex.  Civ.  App.  1907)  104  S. 
W.  399. 

§  2324r-l.  Florida.  —  Clemons  v. 
State,  37   So.  647    (1904). 

Maine.  —  Palmer  v.  Pinkham,  33 
Me.  32   (1851). 

Michigan.  —  Darling  v.  Thompson, 
108  Mich.  215,  65  N.  W.  754  (1896). 

New  York.  —  Kochmann  v.  Bau- 
mcister,  73  N.  Y.  App.  Div.  309,  76 
N.  Y.  Suppl.  769  (1902)  (how  many 
goods  a,  salesman  would  have  sold  if 
he  had  not  heen  discharged) . 

North  Carolina.  —  Cogdell  v.  Wil- 
mington, etc.,  R.  Co.,  130  N.  0.  313, 
41  S.  E.  541  (1902)  (persons  could 
have  stood  on  a  platform  if  it  had 
not  heen  unsound). 

Tennessee.  —  Cumberland  Tel,  etc., 
Co.  V.  JDooley,  (Sup.  1903)  72  S.  W. 
457. 

Texas.  —  Dupree  &  McCutchan  v. 
Texas  &  P.  By.  Co.,  (Civ.  App.  1906) 
96  S.  W.  647. 

Vermont.  —  Crane  v.  Northfield, 
33  Vt.  124    (1860). 

Washington.  —  Martin  v.  Sunset 
Telephone,  etc.,  Co.,  18  Wash.  260, 
51  Pac.  376  (1897)  (witness  been 
present). 

West  Virginia.  —  Taylor  v.  Balti- 


more, etc.,  E.  Co.,  33  W.  Va.  39,  10 
S.  E.  29   (1889). 

United  States.  —  L.  Bucki,  etc.. 
Lumber  Co.  v.  Atlantic  Lumber  Co., 
121  Fed.  233,  57  C.  C.  A.  469  (1903). 

2.  Alabama.  —  Louisville,  etc.,  E. 
Co.  V.  Banks,  132  Ala.  471,  31  So. 
573  (1902)  ;  Weed  v.  Martin,  89  Ala. 
587,  8  So.  132  (1890)  (credited  too 
large  an  amount)  ;  Garrett  v.  Tra- 
bue,  82  Ala.  227,  3  So.  149  (1887); 
Baker  v.  Trotter,  73  Ala.  277  (1882)  ; 
Herring  v.  Skaggs,  62  Ala.  180,  34 
Am.  Eep.  4  (1878)  ;  Gibson  v.  Hatch- 
ett,  24  Ala.  201  (1854)  (aperture 
closed)  ;  Otis  i'.  Thorn,  23  Ala.  469, 
58  Am.  Dec.  303  (1853)  (returned 
to  render  assistance)  ;  Mosely  v.  Wil- 
kinson, 14  Ala.  812  (1848)  (another 
physician  been  called) . 

Connecticut.  —  Butler  v.  Cornwall 
Iron  Co.,  22  Conn.  335  (1853)  (work 
been  done ) . 

Georgia.  —  Delegal  v.  State,  109 
Ga.  518,  35  S.  E.  105  (1900)  ;  Kend- 
rick  V.  Central  E.,  etc.,  Co.,  89  Ga. 
782,  15  S.  E.  685  (1892)  (engineer 
attended  to  signals). 

Illinois.  —  Phenix  Ins.  Co.  v. 
Mills,  89  111.  App.  58  (1899)  (opened 
a  door). 

Indiana.  —  Lake  Erie,  etc.,  E.  Co. 
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When  admitted.  —  Should  the  conclusion,  however,  be  a  simple 
and  necessary  one,  dependent  upon  well  known  physical  laws  or 
obvious  and  controlling  motives  of  human  conduct,  the  element  of 
conjecture  may  be  present  in  such  slight  proportions  as  to  warrant 
the  reception  of  the  act  of  reasoning.  Thus,  no  objection  may  be 
felt  to  permitting  a  witness  to  testify  that  if  he  had  received  a  tele- 
gram on  time  he  would  have  purchased  cattle.'  Permission  may 
also  be  given  to  a  witness  to  state  that,  had  the  driver  been  at  his 
post,*  or  a  person  thought  differently  about  a  matter^  a  signal 
would   have  been  observed    ®   or   something   else   happened.     A 


V.  Juday,  19  Ind.  App.  436,  49  N.  E. 
843  (1898);  Hinshaw  v.  State,  147 
Ind.  334,  47  N.  E.  157  (1897)  ;  Reese 
V.  Bolton,  6  Blaekf.  185    (1842). 

Kansas.  —  Kansas  Pac.  E.  Co.  v. 
Peavey,  29  Kan.  169,  44  Am.  Eep. 
630    (1883)    (proper  speed). 

Kentucky.  —  James  v.  Hayden,  10 
Ky.  L.  Eep.  534    (1888). 

Maine.  —  Bunker  v.  Gouldsboro, 
81  Me.  188,  16  Atl.  543   (1889). 

Maryland.  —  Tall  !'.  Baltimore 
Steam  Packet  Co.,  90  Md.  248,  44 
Atl.  1007,  47  L.  E.  A.  120  (1899) 
(captain  intervened  promptly)  ; 
Scraggs  V.  Baltimore,  etc.,  E.  Co.,  10 
Md.  268   (1856). 

Massachusetts.  —  Arnold  v.  East- 
man Freight  Car  Heater  Co.,  176 
Mass.  135,  57  N.  E.  209  (1900)  (in- 
spected staging). 

Minnesota.  —  Hathaway  v.  Brown, 
22  Minn.  214   (1875). 

New  York.  —  People  v.  Eodawald, 
177  N.  y.  408,  70  N.  E.  1  (1904) 
(known  that  a  person  had  been  in 
prison)  ;  Cosgrove  !;.  Metropolitan 
St.  E.  Co.,  173  N.  Y.  628,  66  N.  E. 
1106,  affirming  74  N.  Y.  App.  Div. 
166,  77  N.  Y.  Suppl.  624  (1903) 
(stopped  when  warned). 

Ohio.  —  Massachusetts  L.  Ins.  Co. 
V.  Eshelman,  30  Ohio  St.  647  (1876). 

Pennsylvania.  —  Murphy  v.  Pru- 
dential Ins.  Co.,  205  Pa.  St.  444,  55 
Atl.  19  (1903)  ;  U.  S.  Telegraph  Co. 
V.  Wenger,  55  Pa.  St.  262,  93  Am. 
Dec.  751    (1867). 

South  Carolina. — Carson  v.  South- 


ern E.  Co.,  68  S.  C.  55,  46  S.  E.  525 
(1903)  (defect  in  machinery  re- 
ported).; Welch  V.  Clifton  Mfg.  Co., 
55  S.  C.  568,  33  S.  E.  739   (1899). 

Texas.  —  Von  Diest  v.  San  Antonio 
Traction  Co.,  (Civ.  App.  1903)  77  S. 
W.  632;  Hilje  i:  Hettich,  95  Tex. 
321,  67  S.  W.  90  (1902)  (more 
light)  ;  Gulf,  etc.,  E.  Co.  v.  Colbert, 
(Civ.  App.  1895)  31  S.  W.  332;  Wil- 
lis  v.  McNeill,   57   Tex.  465    (1882). 

Virginia.  —  Norfolk,  etc.,  R.  Co. 
V.  Suffolk  Lumber  Co.,  92  Va.  413, 
23  S.  E.  737   (1896). 

Wisconsin.  —  Hill  v.  American 
Surety  Co.,  107  Wis.  19,  81  N.  W. 
1024, "82  N.  W.  691  (1900)  (applied 
for  insurance ) . 

It  is  not  material  to  inquire  what 
■would  probably  have  occurred  had 
the  conductor  stood  on  the  rear  plat- 
form of  the  motor  car  or  on  the  front 
platform  of  the  trailer.  Von  Diest 
r.  San  Antonio  Traction  Co.,  (Tex. 
Civ.  App.  1903)   77  S.  W.  632. 

3.  Western  Union  Tel.  Co.  r.  Car- 
ver, 15  Tex.  Civ.  App.  547,  39  S.  W. 
1021    (1897). 

4.  Howland  r.  Oakland  Consol.  St. 
R.  Co.,  115  Cal.  487,  47  Pac.  255 
(1896). 

5.  International,  etc.,  R.  Co.  v. 
Newburn,  (Tex.  Civ.  App.  1900)  58 
S.  W.  542.  affirmed  in  94  Tex.  310, 
60  S.  W.  429. 

6.  Galloway  r.  San  Antonio,  etc., 
R.  Co.,  (Tex.  Civ.  App.  1903)  78  S. 
W.  32. 
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female  defendant  suing  for  alienation  of  her  husband's  affections 
may  be  asked  whether  her  husband  could  not  have  lived  with  her 
if  she  had  been  willing  to  live  on  defendant's  (her  father-in-law's) 
farm.^ 

Independent  relevancy.  —  As  bearing  upon  the  question  of  neg- 
ligence, what  one  who  is  called  upon  to  act  supposes  was  the  actual 
state  of  the  case  may  be  material  as  an  independently  relevant 
fact.  In  other  words,  as  evidence  of  the  true  state  of  affairs  the 
mental  act  of  the  witness  is  worthless,  in  a  probative  sense.  In 
determining,  however,  the  propriety  of  certain  conduct,  the  mental 
state  of  the  person  in  question  may  be  of  the  highest  consequence.* 

7.  Derham    v.   Derham,    125    Mich  8.   Central   of  Georgia  Ry.    Co.  v. 

109,  83  N.  W.  1005  (1900).  Madden,   (Ga.  1910)    69  S.  E.  165. 
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CHAPTER   XXXm. 

CONCLUSIONS    FROM   OBSERVATION;    LAW. 

Conclusions  of  law,  2325. 
legal  reasoning,  2326. 

negative  facts,  2327. 
psychological  facts,  2328. 
when  admitted,  2329. 

agency  and  other  authority,  2330. 
damages,  2331. 

administrative  necessity,  2331. 
practical  convenience,  2332. 
talcing  for  public  purpose,  2333. 
other  diminution  in  value,  2334. 
indebtedness,  2335. 
ownership,  2336. 
possession,  2337. 
when  rejected,  2338. 

agency  and  other  authority,  2338. 
damages,  2339. 

elements  of  damage,  2340. 
eminent  domain,  2341. 
reinforcing  reasons,  2342. 
legal  reasoning,  2343. 
graver  objections,  2344. 
indebtedness,  2345. 
justification,  2346. 
legal  effect  of  transactions,  2347. 
legal  rights,  2348. 
liability,  2349. 

municipal  liability,  2350. 
personal  injuries,  2351. 

intent,  intention  or  other  corwtituent  menial  state, 
2352. 
negligence,  2353. 

action  of  appellate  courts,  2353a. 
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danger,  safety,  etc.,  2354. 

habitual  conduct,  2355. 

personal  injuries,  2356. 

reasonable  conduct,  2357. 

use  of  property,  2358. 
oivnership,  2359. 
possession,  2360. 
relations,  2360a. 
intrusion  upon  the  function  of  the  court,  2361. 
an  important  distinction,  2362. 
construction  of  documents,  2363. 
legal  effect  of  spoken  language,  2364. 

meaning  of  contracts,  2365. 

when  conclusion  is  received,  2366. 
understanding,  2367. 
meaning  of  words,  2368. 
meaning  of  figures,  2369. 
meaning  of  phrases,  2370. 

§  2325.  Conclusions  of  Law.  —  If  the  conclusion  of  fact,  consid- 
ered in  the  last  chapter,  be  obnoxious  to  judicial  administration 
as  inconsistent  with  the  right  of  a  party  to  have  the  reasoning  of  a 
jury  rather  than  that  of  a  witness  applied  to  the  facts  of  his  case,^ 
the  conclusion  of  law  is   still  more   objectionable.^     The  broad 

i  2325-1.  §   1796.  aa   the  facts   involved.      Williams  v. 

2.  Where   the  only  effect  of  teati-  Livingston,     (Tex.    Civ.    App.    1908) 

mony  sought  to  be  adduced  is  to  elicit  113  S.  W.  786. 

the  witness'  opinion  on  a  question  of  Conclusions    and    judgments.  — •  In 

law  and  not  of  fact,  it  should  be  ex-  certain    jurisdictions    in    the    United 

eluded.      Connor    v.    Hodges,    7    Ga.  States  a  strong  distinction  is  drawn 

App.  153,  66  S.  E.  546  (1909).  between   the    administrative   position 

That  a  witness  may  possess  greater  of  the  judgment  of  an  expert  and  his 
knowledge  as  to  the  existence  of  facts  conclusion.  The  former  being  con- 
entering  into  an  inquiry  than  the  fessedly  based  upon  assumed  facts, 
jury  would  be  supposed  to  have,  does  the  statement  of  which  discloses  their 
not  render  his  conclusion  admissible  nature,  is  regarded  as  practically 
where  the  latter  involves  a  mixed  helpful  and  freely  received.  Conclu- 
question  of  law  and  fact.  Houston  &  sions,  on  the  .other  hand,  which,  in 
T.  C.  R.  Co.  V.  Roberts,  (Tex.  1908)  the  view  of  these  courts,  have  no 
108  S.  W.  808.  necessary    conneetion    with    observa- 

A  witness  should  not  be  permitted  tion,  are  looked  upon  as  constituting 

to  give  an  opinion,  which,  if  the  jury  objectionable   invasions   of   the   prov- 

believes   it   to   be   correct,   would   de-  ince    of    the    jury    because    embbdy- 

termine  the  matters  of  law  as  well  ing  a  large  element  of  pure  reasoning 
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basis  of  generalization,  the  results  of  past  observation  and  experi- 
ence, tbe  presence  of  facts,  which  may  be  but  partially  ascertain- 
able by  the  tribunal,  are  equally  characteristic  both  of  the  conclu- 
sion of  fact  and  the  conclusion  of  law.  In  ease  of  the  latter,  the 
witness  is  asked  to  take  a  further  step,  far  into  the  center,  as  it 
were,  of  the  jury's  position.  He  is  called  upon  to  apply  the  rule 
of  law  to  the  facts  of  the  case.  More  than  this,  the  witness  takes 
it  upon  himself  to  determine  what  the  rule  of  law  actually  is. 
Here  is  an  invasion  of  the  province  of  the  presiding  judge.* 

For  these  sufficient  reasons,  that  it  usurps  the  functions  both 
of  the  jury  and  of  the  judge,  a  conclusion  of  law,  when  these  two 
considerations  are,  or  either  of  them  is,  operative,  should  be 
rejected.* 


conducted  upon  a  basis  only  in  part 
disclosed.  Rogers  v.  Rundell,  (Mo. 
App.   1908)    106  S.  W.  1096. 

Limitation  upon  field  of  the  expert. 
—  An  expert  may  aid  the  jury,  but 
he  cannot,  under  the  guise  of  given 
testimony,  state  a  legal  conclusion. 
Travelers'  Ins.  Co.  v.  Thornton,  119 
Ga.  455,  46  S.  E.  678   (1904). 

3.  §  69. 

4.  California.  —  Union  Sheet  Metal 
Works  V.  Dodge,  129  Cal.  390,  62  Pac. 
41  (1900)  (bond  common-law  or 
statutory). 

Georgia.  —  Travelers'  Ins.  Co.  v. 
Thornton,  119  Ga.  455,  46  S.  E.  678 
(1904);  Frink  v.  Southern  Express 
Co.,  82  Ga.  33,  8  S.  E.  862,  3  L.  E.  A. 
482   (1889)    (sufficient  evidence). 

Kansas.  —  Olmstead  v.  Koester,  14 
Kan.  463  (1875). 

Louisiana.  —  Zeringue  v.  White,  4 
La.  Ann.  301   (1849). 

Massachusetts.  —  Barts  v.  Morse, 
126  Mass.  226  (1879)    (justification). 

Nebraska.  —  Searles  v.  Oden,  13 
Nebr.  344,  14  N.  W.  420    (1882). 

New  Jersey  —  Ex  p.  Clark,  20  N. 
J.  L.  648,  45  Am.  Dec.  394  (1846) 
(unlawful  refusal). 

New  York.  —  Trenton  Potteries  Co. 
V.  Title  Guarantee,  etc.,  Co.,  176  N. 
y.  65,  68  N.  E.  732    (1903)    (what 


ought  to  have  been  done  in  issuing  an 
insurance  policy)  ;  Sentenne  v.  Kelly, 
59  Hun  512,  13  N.  Y.  Suppl.  529 
(1891)    ( reasonable  time ) . 

Pennsylvania.  —  Murray  v.  Ellis, 
112  Pa.  St.  485,  3  Atl.  845  (1886) 
(sufficiency  of  title)  ;  Com.  v.  Gil- 
tinan,  64  Pa.  St.  lOO  (1870)  (articles 
within  inspection  law). 

Texas.  —  Fulcher  v.  White,  (Civ. 
App.  1899)  48  S.  W.  881;  Bugbee 
Land,  etc.,  Co.  v.  Brents,  (Civ.  App. 
1895)  31  S.  W.  695  (conflict)  ;  Hous- 
ton, etc.,  R.  Co.  v.  McGehee,  49  Tex. 
481  (1878)  (patent  improperly  is- 
sued). 

Utah.  —  North  Point  Consol.  Irr. 
Co.  V.  Utah,  etc.,  Canal  Co.,  16  Utah 
246,  52  Pac.  168,  67  Am.  St.  Rep. 
607,  40  L.  R.  A.  851  (1898)  (powers 
of  corporation)  ;  Levy  v.  Salt  Lake 
City,  5  Utah  302,  16  Pac.  598  (1887) 
(public  ditch). 

Vermont.  —  Clough  V.  Patrick,  37 
Vt.  421   (1865)    (course  of  business). 

Wisconsin.  —  McKesson  v.  Sher- 
man, 51  Wis.  303,  8  N.  W.  200 
(1881)    (colorable  transfer). 

England.  —  Carter  v.  Boehm,  1  W. 
Bl.  593,  3  Burr.  1905,  1913  (1766) 
(whether  certain  letters  should  have 
been  disclosed  in  applying  for  insur- 
ance). 
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§  2326.  (Conclusions  of  Law) ;  Legal  Reasoning Whatever 

may  be  the  propriety,  in  a  juridical  sense  of  permitting,  and, 
indeed,  requiring,  the  jury  to  do  legal  reasoning,^  a  question  upon 
which  certain  observations  are  elsewhere  ^  made,  the  right  of  a 
party  litigant,  in  most  cases,  to  insist  that  the  jury  should  apply 
the  rule  of  law  to  the  constituent  facts  is  unquestionable.  Against 
this  principle  of  judicial  administration,  protecting  the  party  in 
his  right  to  a  jury  trial,*  the  conclusion  of  law  seriously  offends, 
in  proportion  to  the  amount  of  legal  reasoning  which  it  involves. 
This  may  be  slight,  the  statement,  in  essence,  being  merely  a  con- 
venient method  of  announcing  a  fact.  On  the  other  hand,  the 
right  of  a  proponent  to  prove  his  case  *  may  require  that  a  conclu- 
sion of  law  on  the  part  of  a  witness  be  received.  Where  such  is 
the  ease,  the  court,  alert  to  protect  the  rights  of  the  opponent  to 
the  reasoning  of  the  jury,  will  require  that  the  former  establish 
to  its  satisfaction  a  forensic  necessity  ^  which  shall  justify  the  re- 
ception of  evidence  so  fraught  with  possible  mischief  to  the  oppos- 
ing interest. 

§  2327.    (Conclusions  of  Law;  Legal  Reasoning);  Negative 

Facts As  a  rule,  the  statement  of  a  negative  fact,  so  called, 

embodies  less  of  legal  reasoning  than  a  positive  one.  More  ready 
acceptance,  therefore,  is  accorded  to  it  by  the  court.^  Thus,  on 
the  question  of  damages,  a  witness  may  be  received  to  state  that 
there  was  no  injury  ^  to  the  property  in  question  but,  on  the  other 
hand,  a  positive  benefit.*  So,  a  person  may  be  allowed  to  testify 
that  he  offered  no  inducement  *  to  bring  about  a  given  result. 

When  rejected.  —  Should  the  content  of  legal  reasoning  be  high 
and  the  fact  covered  be  one  material  to  the  judgment  of  the  jury, 
the  inference  may  properly  be  rejected.     A  witness,  for  example, 

§  2326-1.  §§  59,  63.  302    (1898);    Beck   v.    Pennsylvania, 

2.  §§  68  et  seq.  Poughkeepsie   &   Boston   R.   Co.,    148 

3.  §§  411  et  seq.  Pa.  St.  271,  23  Atl.  900,  33  Am.  St. 

4.  §§  334  et  seq.  Eep.  822    (1892);   Pittsburgh  South- 

5.  §  1809.  ern  E.  Co.  v.  Reed,  (Pa.  1886)   6  Atl. 
§    2327-1.    Peerless  Mach.    Co.    v.      838. 

Gates,  61  Minn.   124,   63  N.  W.  260  3.  Sexton    v.    North    Bridgewater, 

(1895);   May  v.   Crawford,    150   Mo.  116   Mass.    200    (1874);    Milwaukee, 

504,  51  S.  W.  693   (1899).  etc.,  R.  Co.  v.  Eble,  3   Finn.    (Wis.) 

Bee  also  §  50.  334,  4  Chandl.   (Wis.)   72   (1851). 

2.  Sewell     v.     Chicago     Terminal  4.  People  v.  Jackson,  138  Cal.  462, 

Transfer  E.  Co.,  177  111.  93,  52  N.  E.  71  Pac.  566  (1903). 
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will  not  be  permitted  to  testify  that  a  decedent  never  delivered  a 
particular  deed.^  It  is  to  be  observed,  in  this  connection,  that 
the  proportion  of  reasoning  is  apt  to  be  regarded  as  unduly  large 
where,  as  in  the  last  example,  the  basis  of  the  negative  inference 
cannot  be  covered  by  a  single  act  of  observation  but  is,  on  the  con- 
trary, general  and  indefinite  in  its  nature. 

§   2328.    (Conclusions  of  Law) ;  Psychological  Facts The 

practice  requiring  the  exhibition  by  the  proponent  of  a  suitable 
administrative  necessity  ^  in  order  to  admit  the  reasoning  of  a 
witness  as  secondary  evidence  of  the  primary  facts  observed  by 
him  is  applied  indifferently  whether  the  fact  to  be  stated  is  one 
which  is  physical  or  one  which  is  psychological  ^  in  its  nature. 
Where  a  fact  of  the  latter  class  is  a  material  element  in  the  right 
or  liability  asserted  or  denied,  it  cannot,  as  has  been  already  said,^ 
be  covered  by  the  direct  inference  of  an  outside  observer.  Still 
less  will  capacity  for  forming  a  specific  intent  *  or  understanding 
the  effect  of  a  particular  transaction  ^  be  treated  as  a  proper  sub- 
ject for  the  conclusion  of  a  w.itness. 

§  2329.  (Conclusions  of  Law) ;  When  admitted The  rules 

of  evidence  cannot  be  safely  extended  so  far  as  to  exclude  every 
question  to  which  the  answer  might  possibly  involve  a  matter  of 
law.     Conclusions  of  law  are  frequently  admitted.^     Administra- 

5.  Chew     V.  .Jackson,     (Tex.  Civ.      1907)    91    Pac.   348    ("without   con- 

App.  1907)   102  S.  W.  427.  sideration  ") . 

§  2328-1.  §   1809.  Connecticut.  —  Spencer     v.     New 

2.  §  43.  York,  etc.,  R.  Co.,  62  Conn.  242,  25 

3.  §   1741d.  Atl.  350    (1892)    (way  of  necessity). 

4.  Binkley     )'.     State,      (Tex.  Or.           Illinois.  —  Knight  r.  Knight,   178 
App.  1907)   100  S.  W.  780.  111.  553,  53  N".  E.  306   (1899)    ("con- 

5.  Koppe    V.     Koppe,     (Tex.  Civ.       trol");  Paul  v.  Conwell,  51  111.  App. 
App.  1909)   122  S.  W.  68.  582    (1893)     (was  superintendent). 

§  2329-1.  Alahama.  —  Donehoo  v.  Indiana.  —  Baltes  Land,  etc.,  Co.  v. 
Johnson,  120  Ala.  438,  24  So.  888  Sutton,  32  Ind.  App.  14,  69  N.  E.  179 
(1898)  (a  deed  does  not  include  the  (1903)  (consideration  of  an  assign- 
land  sued  for)  ;  Compton  v.  Smith,  ment)  ;  Pennsylvania  Co.  r.  Marion, 
120  Ala.  233,  25  So.  300  (1897)  123  Ind.  415,  23  N.  E.  973,  18  Am. 
(signed  note  as  surety)  ;  Avary  V.  St.  Rep.  330,  7  L.  R.  A.  687  (1890). 
Searcy,  50  Ala.  54  (1873)  (partition  Iowa.  —  Wimber  v.  Iowa  Cent.  R. 
fence);  Anderson  v.  Snow,  9  Ala.  Co.,  114  Iowa  551,  87' N.  W.  505 
247  (1846)  (that  an  agreement  was  (1901)  (authority), 
made).  Maryland.  —  Morris  V.  HJazlehurst, 

Oalifornia.  —  Yordi  v.  Yordi,  App.  30  Md.  362,  365   (1868). 
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tive  considerations  or  the  absence  of  administrative  objections  may 
warrant  their  reception.  Should  it  happen  that  the  rule  of  law 
involved  is  one  not  controlling  the  res  gestw,  the  advantages  in  re- 
ceiving the  conclusion  of  a  witness  by  way  of  expediting  business 
may  preponderate  over  those  favoring  rejection.  Again,  and  this 
is  the  more  frequent  ease,  the  facts  may  be  so  few  and  simple,  the 
reasoning  upon  them  so  obvious  and  necessary  that,  even  where  a 
rule  of  law  is  involved,  the  natural  result  is  an  instinctive  or  in- 
tuitive one  and  the  conclusion  a  mere  statement  of  fact.  Even 
should  error,  in  the  strict  sense,  be  committed,  it  is  by  no  means 
clear  that  prejudice  has  been  done  the  rights  of  a  party,  since  it 
may  be  harmless.  Thus,  should  the  bane  and  antidote  go  hand  in 
hand,  as  where  a  witness,  who  has  given  a  detailed  statement  of 
the  facts  observed  by  him,  summarizes  them  all  into  a  conclusion  of 
law,  little  damage  will  be  done,  and  no  reversal  will  take  place.^ 
The  jury  will  be  regarded  as  able  to  control,  so  far  as  necessary, 
the  reasoning  given  by  means  of  the  facts  stated.  If  no  correction 
is  needed  to  arrive  at  the  truth,  certainly  no  injury  has  been  done 
to  any  just  right. 

§  2330.  (Conclusions  of  Law;  When  admitted);  Agency  and 

other  Authority.  —  The  existence  of  an  agency  may  be,  not  so 
much  a  conclusion  of  law  as  a  mere  statement  of  fact  or  a  synopsis 
of  conduct  or  appearances.  If  so,  a  competent  witness  will  be 
allowed  to  state  it.''     The  same  may  be  true  of  any  other  delega- 

MicMgan.  —  Harrison  Granite  Co.  lates    to   a   matter   in   issue,   and   so 

v.    Pennsylvania    R.    Co.,    145    Mich.  within  the  distinctive  province  of  the 

712,  108  N.  W.  1081,  13  Detroit  Leg.  jury.      17  Cyc,  p.  223,  nn.  20,  21. 
N.    631     (1906)  ;    Bellows    v.    Crane  Correctness  of  copy.  —  A  witness 

Lumber  Co.,  119  Mich.  424,  78  N.  W.  who  has  seen  a  duly  certified  copy  of 

536   (1899)    (sort  logs  enumerated  in  a  deed  or  plan  may  properly  be  asked 

a  contract).  whether  it  is  a  true  one.      Perry   v. 

New    York.  —  Davis   v.    Peck,    54  Sheldon,  (E.  I.  1910)  75  Atl.  690. 
Barb.    425    (1867)     (loan   was    indi-  "Reasonable."  —  A   qualified   wit- 

vidual).  ness    may    state    his    opinion    as    to 

Texas.  —  Denison,   etc.,   E.   Co.  v.  whether  certain  toll  rates  were  "  rea- 

O'Malley,   18  Tex.  Civ.  App.  200,  45  sonable,"  although  the  element  of  in- 

S.  W.  225  (1898).  ference  is  evidently  large.     Covington 

The  exercise  of  the  judge's  discre-  v.   St.   Francis   County,    (Ark.   1905) 

tion  in   rejecting  such  conclusions  is  91  S.  W.  186. 

guided    by    two    main    considerations  2.  Hoadley   v.   Hammond,   63   Iowa 

which  may  be  stated  as  follows:     (1)  599,  19  N.  W.  794   (1884). 
To  what  extent   legal   inference    pre-  §    2330-1.    Alalama.  —  Talladega 

dominates    over    statement    of    fact;  Ins.    Co.    v.    Peacock,    67    Ala.    253 

and    (2)    how   far  the  conclusion  re-  (1880). 
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tion  of  authority.  Thus,  where  a  witness  upon  cross-examination 
was  asked  if  he  "  had  ever  authorized  any  one  .to  waive  his  dis- 
charge under  the  insolvent  laws,  or  the  bar  of  the  Statute  of  Limi- 
tations," the  evidence  was  admitted. 

Constituent  facts.  —  Where  the  constituent  facts  grounding  the 
relation  of  agency  are  not  stated,  as  they  well  may  be,^  upon  the 
direct  examination  of  the  witness,  they  may  be  elicited  by  the 
opponent  at  the  cross-examining  stage.^ 

Negative  facts.  —  The  so-called  negative  fact  is  admitted  with 
marked  readiness  by  judicial  administration  in  this  connection. 
Clearly,  it  implies  a  perceptibly  smaller  proportion  of  the  element 
of  reasoning.  Accordingly,  a  witness  will  be  permitted  to  testify 
that  he  gave  no  authority  to  a  particular  person  *  or  to  do  a  given 
act. 

§  2331.  (Conclusions  of  Law;  When  admitted);  Damages; 
Administrative  Necessity.  —  The  question  of  damages,  being  one 

South  Dakota.  —  H.  C.  Behrens 
Lumber  Co.  v.  Lager,  128  N.  W.  698 
(1910)  (whom  husband  is  "acting 
for"). 

Texas.  —  Kincheloe  Irrigating  Co. 
f.  Hahn  Bros.  &  Co.,  (Civ.  App.  1910) 
132  S.  W.  78   (collect  rent). 

Washington.  —  Service  r.  Deming 
Invest.  Co.,  20  Wash.  668,  56  Pac. 
837    (1899). 

The  conclusion  may  be  that  of  the 
agent  himself.  Baker  v.  Baker,  (Cal. 
1909)    100  Pac.  892. 

Special  knowledge.  —  No  objection 
exists  to  stating,  as  a  matter  of 
special  knowledge  or  of  fact,  that  the 
authority  of  a  traveling  salesman  of 
a  corporation  is  limited  to  his  taking 
orders  subject  to  the  approval  of  the 
corporation.  Gould  r.  Gates  Chair 
Co.,  (Ala.  1906)  41  So.  675, 

2,  Connor  r.  Hodges,  7  Ga.  App. 
153,  66  S.  E.  546  (1909). 

3,  Alabama  Security  Co.  r.  Dewey, 
(Ala.  1908)  47  So,  55;  Service  r. 
Dcminj;  Invent.  Co.,  20  Wash.  668,  56 
Pac.  S.S7    (1899). 

4,  Lazier  r.  Graves,  91  Iowa  482, 
59  X.  W.  285  (1894). 


California.  —  Baker  v.  Baker,  100 
Pac.  892   (1909). 

Florida.  —  Vaughan's  Seed  Store  v. 
Stringfellow,  56  Fla.  708,  48  So.  410 
(1909). 

Georgia.  —  Connor  v.  Hodges,  7 
Ga.  App.  153,  66  S.  E.  546   (1909). 

Illinois.  —  Clark  v.  Hoffman,  128 
111.  App.  422  (1906)  (concern  a  part- 
nership). 

Iowa.  —  De  Lavel  Separator  Co.  r. 
Sharpless,  120  N.  W.  657  (1909)  (ex- 
clusive) ;  Jloyers  v.  Fogarty,  119  N. 
W.  159  (1909)  ;  Kimball  Bros.  Co.  v. 
Citizens'  Gas  &  Electric  Co.,  118  N. 
W,  891  (1908)  (acted  as  manager); 
Fritz  ['.  Chicago  Grain  &  Elevator 
Co.,  114  X.  W.  193  (1907);  Wendel 
r.  !Mallory  Commission  Co.,  98  N,  W. 
612  (1904);  Heusinkveld  !;.  St,  Paul 
F.  &  M.  Ins.  Co.,  106  Iowa  229,  76 
N.  W.  696  (1898);  Gault  r.  Sickles, 
85  Iowa  266,  52  N.  W.  206   (1892). 

yeir  York.  —  Joseph  r.  Struller, 
25  :Misc.  (X.  Y.)  173  54  X.  Y.  Suppl. 
162  (1898);  Jennings  r.  Davies,  29 
X.  Y.  App.  Div.  227,  51  X,  Y.  Suppl. 
437  (1898);  Knapp  r.  Smith,  27  X. 
Y.  277    (1863). 
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§  2331 


within  the  special  province  of  the  jury,  is  covered  by  the  reason- 
ing of  a  witness  only  when  some  administrative  consideration,  suffi- 
ciently cogent,  intervenes  for  the  purpose,  in  which  ease  the  in- 
ference has  been  admitted.^  For  so  doing,  an  adequate  reason 
has,  indeed,  been  found,  under  exceptional  circumstances,  to  be 
considered  later,^  in  the  mere  fact  of  practical  convenience,  no 
intrusion  upon  the  jury's  function  being  involved.  In  general, 
however,  the  administrative  necessity  for  receiving  the  conclusion 
of  a  witness  as  to  damages  is  one  already  frequently  referred  to,* 
that  is,  the  inability  of  the  proponent  to  present  to  the  minds  of 
a  jury  a  large  number  of  minute  and  correlated  particulars  of  ob- 
servation in  such  a  manner  as  to  enable  the  tribunal  to  form  a  rea- 
sonable concept  with  regard  to  them.  Where  the  elements  of  dam- 
age are  so  numerous  and  complicated  that  primary  evidence  of  the 
facts  themselves  cannot  satisfactorily  be  laid  before  the  jury,  the 
proponent,  will  be  permitted,  under  the  administrative  canon 
which  protects  his  substantive  right  to  prove  his  case,*  to  introduce 
secondary  evidence  of  the  conclusion  of  a  witness  possessed  of  ade- 
quate knowledge  on  the  point.  ^ 


§  2331-1  Alabama.  —  Alabama 
Cent.  R.  Co.  v.  Muagrove,  53  So.  1009 
(1910)     (railroad). 

Arkansas.  —  St.  Louis,  I.  M.  &  S. 
Ey.  Co.  V.  Magness,  123  S.  W.  786 
(1909)    (raising  grade  of  street). 

Idaho.  —  Eoseborough  v.  Whitting- 
ton,  96  Pac.  437    (1908). 

Illinois.  —  Peoria  B.  &  C.  Traction 
Co.  V.  Vance,  234  III.  36,  84  N.  E.  607 
(1908)    (leasehold). 

loica.  —  Salinger  v.  Western  Union 
Telegraph  Co.,  126  N.  W.  362  (1910) 
(loss  of  time). 

Minnesota.  —  Mandery  v.  Missis- 
sippi &  Eum  Eiver  Boom  Co.,  116  N. 
W.  1027   (1908). 

Missouri.  —  Eourke  v.  Holmes  St. 
Ey.  Co.,  221  Mo.  46,  119  S.  W.  1094 
(1909). 

'North  GwroUna.  —  Whitfield  v. 
Eowland  Lumber  Co.,  152  N.  C.  211, 
67  S.  E.  512   (1910). 

2.  §  2332. 

3.  §  1814. 

4.  §§  334  et  seq. 


5.  Bee  Pub.  Co.  v.  World  Pub.  Co., 
59  Nebr.  713,  82  N.  W.  28  1900)  ; 
Lazarus  v.  Ludwig,  45  X.  Y.  App. 
Div.  486,  61  N.  Y.  Suppl.  365  (1899). 

Benefits. — The  same  administrative 
principles  are  applied  by  the  court  to 
proof,  in  mitigation  of  damages,  of 
benefits  received.  Should  the  minute 
and  complicated  phenomena  observed 
by  the  witness  evade  effective  state- 
ment in  detail,  they  may  be  given  by 
him  in  the  secondary  form  of  his 
conclusion  in  regard  to  them.  Hayes 
V.  Ottawa,  etc.,  E.  Co.,  54  111.  373 
(1870)    (depot  near  land). 

Causes  stated  in  terms  of  effect. — 
The  line  of  administrative  reasoning 
now  under  consideration  is  carefully 
to  be  distinguished  from  proof  of  the 
result  produced  upon  the  mind  of 
the  witness,  considered  as  an  inde- 
pendently relevant  fact.  It  frequently 
happens  that  any  connected  set  of 
phenomena  may  be  best  shown  by 
proving  their  effect,  which  is  simply 
a  fact  like  any  other;   it  is  not  rea- 
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Preliminary  detail  required.  —  The  presiding  judge,  as  an  ad- 
ministrative matter,  may  test  and  diminish  or  fortify,  as  the  ease 
may  be,  the  conclusion  of  the  witness  by  causing  him  to  state,  so 
far  as  practicable,  the  items  ®  or  other  details  upon  which  he  bases 
his  opinion.  It  must  appear,  directly  or  incidentally,  from  this 
enumeration  that  the  witness  has  enjoyed  suitable  opportunities 
for  observation.''     It  should  also  be  shown  that  no  improper  and 


soning  from  phenomena  to  something 
else.  Practically,  it  is  stating  the 
potency  of  a  damnifying  cause  by 
showing  the  effect  produced.  This  is 
quite  customary  and  invokes  the  op- 
eration of  no  specific  rule  of  forensic 
necessity.  Its  application  may  be 
made  in  the  case  of  injuries.  Jones 
v.  Fuller,  19  S.  C.  66,  45  Am.  Rep. 
761  (1883);  Gulf,  etc.,  R.  Co.  v. 
Vancil,  2  Tex.  Civ.  App.  427,  21  S. 
W.  303   (1893). 

Or,  on  the  other  hand,  the  illustra- 
tive instance  may  be  the  breach  of  a, 
contract,  e.  jr.,  that  of  a  promise  of 
marriage.  The  administrative  reason- 
ing upon  which  this  class  of  evidence 
is  allowed  is  well  stated  in  the  fol- 
lowing observations :  "  The  witnesses 
whose  testimony  was  objected  to, 
were  not  strangers  who  were  called 
upon  to  express  an  abstract  opinion 
as  to  the  amount  of  damages  which 
a  lady  would  sustain  by  the  breach 
of  promise  of  marriage,  but  they 
were  intimate  acquaintances,  who 
knew  well  the  social  position  of  the 
plaintiff,  her  temperament  and  dis- 
position, and  all  her  surroundings, 
and  from  the  knowledge  thus  ac- 
quired they  formed  their  estimate  of 
the  damages  which  she  had  sustained. 
It  is  difficult  to  conceive  how  it  would 
have  been  possible  for  these  witnesses 
to  state  all  the  various  facts,  or  re- 
produce in  language  the  condition  of 
things,  upon  which  they  based  their 
estimates,  so  as  to  make  the  same 
palpable  to  the  minds  of  the  jury. 
How  could  they  express  in  language 
the  degree  of  sensibility  of  the  lady, 
or    the    numerous    other    impalpable 


things  which  went  to  make  up  their 
estimate  of  the  amount  of  damages 
which  she  had  sustained? "  Jones 
r.  Fuller,  19  S.  C.  66,  70,  45  Am.  Rep. 
761    (1883). 

Interest.  —  It  is  not  required  that 
an  expert  accountant  should  be  called 
upon  to  compute  the  interest  due  on 
certain  pajonents  by  way  of  damages. 
The  jury  are  fully  competent  to  do 
this.  Clements  v.  Mutersbaugh,  27 
App.  D.  C.   165    (1906). 

Possibilities.  —  Though  the  conclu- 
sion be  one  embodying  a  large  ele- 
ment of  reasoning  by  the  witness,  he 
may  be  permitted  to  state  his  opin- 
ion as  to  whether  it  would  be  pos- 
sible to  award  compensation  in  money 
for  a  given  injury.  Gillman  v.  Florida 
Cent.,  etc.,  R.  Co.,  53  S.  C.  210,  31 
S.   E.  224   (1898). 

Protecting  province  of  jury.  — 
Should  it  appear  to  the  court  that 
the  proponent  is  able  to  lay  before 
the  jury  in  a,  satisfactory  way  all 
the  essential  constituting  facts  of 
his  case,  evidence  of  the  conclusion  of 
the  witness  will  be  rejected.  Van- 
dine  V.  Burpee,  13  Mete.  (Mass.)  288, 
46  Am.  Dec.  733  (1847)  ;  Cothran  v. 
Knight,  45  S.  C.  1.  22  S.  E.  596 
(1895);  Jones  V.  Fuller,  19  S.  C.  66, 
45  Am.  Rep.  761  (1883);  Bain  v. 
Cushman,  60  Vt.  343,  15  Atl.  171 
(1888)  ;  Murphy  r.  Fond  du  Lac,  23 
Wis.  365,  99  Am.  Dec.  181   (1868). 

G.  Bilhimer  v.  Metropolitan  St.  R}'. 
Co..  137  Mo.  App.  675,  119  S.  W.  502 
(1909). 

7.  Frederick  f.  Hale,  (Mont.  1910) 
112  Pac.  70. 
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unreliable  facts,  such  as  hearsay  statements  *  constitute  an  es- 
sential portion  of  the  basis  upon  which  the  reasoning  of  the  wit- 
ness has  been  conducted. 

Technical  inferences.  —  Should  the  inference  of  damage  be  a 
technical  one,  an  otherwise  admissible  conclusion  will  be  rejected  ^ 
unless  the  witness  shall  affirmatively  prove  that  he  is  sufficiently 
skilful  to  make  his  opinion  helpful  to  the  jury.  On  its  more 
affirmative  side,  it  may  be  said  that  where  damages,  as  for  ex- 
ample, those  for  personal  injury,^"  trespasses  to  property  or  other 
tortious  acts,^^  are  such  as  to  be  cognizable  only  by  those  who  are 
possessed  of  a  particular  knowledge,  the  field  of  the  jury  is  corre- 
spondingly restricted  by  their  inability  to  reason  correctly  and  the 
conclusion  of  the  witness  is  necessarily  received. 

§  2332.  (Conclusions  of  Law;  When  admitted;  Damages); 

Practical  Convenience.  —  Circumstances  may  readily  occur  under 
which  judicial  administration  may  feel  not  only  justified  but,  in  a 
sense,  required,  to  receive  the  conclusion  of  a  witness  as  to  the 
amount  of  damages  suffered.''  Should  it  happen  that  the  legal 
rule  for  assessing  damages  is  so  plain  and  simple  as  to  be  almost 
automatically  applied,  the  element  of  legal  reasoning  in  a  given 
conclusion  may  be  so  slight  as  to  present  no  administrative  danger. 

8.  Winnett  v.  Carnegie  Natural  age.  —  Damages,  regarded  as  a  com- 
Gas.  Co.,  37  Pa.  Super.  Ct.  204  putation  of  the  diflFerence  in  intrinsic 
(1908).  or  market  value  at  successive  periods, 

9.  Alabama  Consol.  Coal  &  Iron  may  be  stated  in  any  form  appro- 
Co.  V.  Heald,  (Ala.  1908)  45  So.  686  priate  to  a  declaration  of  diminution 
(smothered  to  death).  in    price.       Thus     the    announcement 

10.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  may  be  as  to  the  absolute  loss  in 
Brooksher,  86  Ark.  91,  109  S.  W.  value.  It  may  also  take  the  shape 
1169    (1908).  of  giving  the  proportionate  reduction 

11.  Ryan  r.  Oakland  Gas,  Light  &  from  earlier  figures.  Dallas,  etc.,  R. 
Heat  Co..  10  Cal.  App.  484,  102  Pac.  Co.  v.  Chenault,  (Civ.  App.  1890)  16 
558   (1909)    (civil  engineer).  S.   W.   173.      Finally,  the  form  may 

§  2332-1.  St.  Louis  &  S.  F.  R.  Co.  be  adopted  of  stating  the  percentage 

f.  Cash  Grain  Co.,  (Ala.  1909)  50  So.  of    depreciation.       St.    Louis    South- 

81    (cattle)  ;   Hall   v.   Biddle,    (S.   D.  western   Ry.    Co.   of   Texas   v.   Allen, 

1910)    128  N.  W.  121    (cattle);   Chi-  (Tex.  Civ.  App.  1909) -117  S.  W.  923 

cago,   R.    I.   &   G.   Ry.    Co.   v.   Jones,  (cattle);    St.  Louis,   S.   F.  &  T.  Ry. 

(Tex.  Civ.  App.  1909)   118  S.  W.  759;  Co.  v.  Payne,    (Tex.  Civ.  App.   1907) 

St.    Louis    Southwestern    Ry.    Co.    of  104  S.  W.  1077   (50  per  cent.) . 

Texas  v.  Allen,  (Tex.  Civ.  App.  1909)  This  is  properly  given  by  any  one 

117  S.  W.  923.  whose  acquaintance  with  the  value  of 

Percentages  or  proportion  of  dam-  the  property,  though  slight,  may  rea- 

VoL.  Ill  — 198 
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Under  these  circumstances,  the  court  is  well  warranted  in  deter- 
mining its  action  by  other  considerations.  A  desire  to  expedite 
the  trial  may  suggest  that  practical  convenience  in  the  despatch  of 
business  will  be  best  served  by  receiving  a  conclusion  which 
amounts  merely  to  a  statement  of  fact.  Thus,  where  the  measure 
of  damages  to  property  is  merely  the  difference  in  its  market  value 
before  and  after  the  doing  of  the  acts  complained  of,  a  witness 
competent  to  give  testimony  as  to  the  value  of  the  land  or  chattels 
at  each  of  these  periods  may  conveniently  be  permitted  to  testify 
directly  to  this  difference  by  stating  his  conclusion  as  to  the 
owner's  damage."  The  witness  is,  in  reality,  making  a  simple 
arithmetical  calculation  which  nobody  fails  to  understand.    Should 


eonably  be  regarded  as  helpful  Cut- 
ter V.  City  of  Boston,  200  ilass.  400, 
86  N.  E.  798   (1909). 

2.  Arkansas.  —  Fayetteville,  etc., 
R.  Co.  1.  Combs,  51  Ark.  324,  11  S. 
W.  418  (1889)  ;  Texas,  etc.,  R.  Co.  v. 
Kirby,   44  Ark.   103    (1884). 

California.  —  Siskiyou  County  i'. 
Gamlich,  110  Cal.  94,  42  Pac.  468 
(1895). 

Colorado.  —  Ft.  Collins  Develop- 
ment Ry.  Co.  i:  France,  92  Pac.  953 
(1907). 

Illinois.  —  Pike  r.  Chicago,  155  111. 
656,  40  N.  E.  567  (1895)  ;  Eberhart 
v.  Chicago,  etc.,  R.  Co.,  70  111.  347 
(1873)  ;  Rockford,  etc.,  R.  Co.  v.  ilc- 
Kinley,  64  III.  338  (1872)  ;  Cooper  i: 
Randall,  59  111.  317    (1871). 

Indiana.  —  Terre  Haute,  etc.,  R. 
Co.  r.  Walsh,  11  Ind.  App.  13,  38  N. 
E.  534  (1894);  Brandenburg  i:  Hit- 
tel,  (Sup.  1894)  37  N.  E.  329;  Chi- 
cago, etc.,  R.  Co.  r.  Kern,  9  Ind.  App. 
505,  30  X.  E.  381  (1894)  ;  Lafayette 
r.  Xagle,  113  Ind.  425,  15  N.  E.  1 
(1S8S);  Evansville,  etc..  Straight 
Line  R.  Co.  r.  Cochran,  10  Ind.  560, 
561   (1858). 

loua.  —  Parrott  i:  Chicago  Great 
Western  Ry.  Co.,  127  Iowa  419,  103 
N.  W.  352  (1905)  ;  Dalzell  r.  Daven- 
port. 12  Iowa  437   (1861). 

Kentucky.  —  il.  &  B.  S.  R.  Co.  v. 
Urban,  10  Ky.  L.  Rep.  1061    (1889). 


Maine.  —  Snow  i".  Boston,  etc.,  R. 
Co.,  65  ile.  230   (1875). 

Massachusetts.  —  Blaney  v.  Salem, 
160  ilass.  303,  35  X.  E.  858  (1894)  ; 
Patch  V.  Boston,  146  Mass.  52,  57,  14 
X.  E.  770  (1888);  Sexton  r.  Xorth 
Bridgewater,  116  ilass.  200  (1874); 
Swan  c.  iliddlesex  County,  101  ilass. 
173,  178  (1869);  Shattuck  r.  Stone- 
ham  Branch  R.  Co.,  6  Allen  115 
(1863)  ;  Vandine  l".  Burpee,  13  ilet<;. 
288,  46  Am.  Dec.  733   (1847). 

Minnesota.  —  Sigafoos  v.  Minne- 
apolis, etc.,  R.  Co.,  39  Minn.  8,  38  X. 
W.  627  (1888);  Cedar  Rapids,  etc., 
R.  Co.  r.  Ryan,  36  ilinn.  546,  33  X. 
W.  35  (1887)  ;  Sherwood  r.  St.  Paul, 
etc.,  R.  Co.,  21  ilinn.  127  (1875); 
Curtis  V.  St.  Paul,  etc.,  R.  Co.,  20 
ilinn.  28  (1873);  St.  Paul,  etc.,  R. 
Co.  V.  ilurphy,  19  ilinn.  500  (1873)  ; 
Lehmicke  r.  St.  Paul,  etc.,  R.  Co.,  19 
ilinn.  464  (1873);  Simmons  r.  St. 
Paul,  etc.,  R.  Co.,  18  ilinn.  1S4 
(1872):  Goodell  v.  Ward,  17  Minn. 
17   (1871). 

Missouri.  —  St.  Louis,  etc.,  R.  Co. 
r.  St.  Louis  Union  Stock  Yard  Co., 
120  ilo.  541,  25  S.  W.  399  (1894); 
Xevada,  etc..  R.  Co.  v.  De  Lissa,  103 
ilo.  125,  15  S.  W.  366  (1891);  ilis- 
souri  Fire  Clay  Works  r.  Ellison,  30 
ilo.  App.  fi7  (1888)  ;  Springfield,  etc., 
R.  Co.  r.  Calkins,  90  ilo.  538,  3  S.  W. 
82   (1887). 
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other  elements  of  damages  enter  into  the  legal  reasoning,  the  ob- 
server may  well  be  confined  to  stating  his  estimate  of  value  at  dif- 
ferent times  not  drawing  a  conclusion  as  to  damages  at  all.* 

Conjecture  excluded.  —  Conjecture,  in  any  event,  is  to  be  ex- 
cluded.* Short  of  this  the  best  evidence  will  be  received  of  which 
the  case  admits.^ 

Technical  conclusions.  —  Should  the  inference  of  damages, 
which  often  means  that  of  value,  be  a  technical  one,  the  testimony 
will  be  limited  to  witnesses  skilled  and  experienced  in  that  par- 
ticular calling,  science  or  trade.^     Thus,  a  shipper  of  cattle  may 


Neiv  York.  —  Witmark  v.  New 
York  El.  K.  Co.,  149  N.  Y.  393,  44  N. 
E.  78  (1896);  Nellis  v.  McCarn,  35 
Barb.  115  (1861);  Camp  v.  Pulver, 
5  Denio  48   (1847). 

Oklahoma.  —  Diebold  Safe,  etc.,  Co. 
V.  Holt,  4  Okla.  479,  46  Pac.  512 
(1896). 

Pennsylvania.  —  Michael  ;;.  Cres- 
cent Pipe  Line  Co.,  159  Pa.  St.  99,  28 
Atl.  204  (1893).  See  aUo  White 
Deer  Creek  Imp.  Co.  v.  Sassaman,  67 
Pa.  St.  415  (1871)  ;  Watson  v.  Pitta- 
burgh  K.  Co.,  37  Pa.  St.  469 
(1860). 

Texas.  —  Missouri,  etc.,  R.  Co.  v. 
Woods,  (Civ.  App.  1895)  31  S.  W. 
237;  Houston,  etc.,  E.  Co.  V.  Knapp, 
51  Tex.  592   (1879). 

Wiscotisin.  —  Snyder  v.  Western 
Union  R.  Co.,  25  Wis.  60  (1869). 
"  There  is  manifestly  a  difference  in 
stating  the  value  of  an  article  as  a 
fact,  and  giving  an  opinion  as  to  the 
amount  of  unliquidated  or  conse- 
quential damages."  Evansville,  etc.. 
Straight  Line  R.  Co.  v.  Cochran,  10 
Ind.  560,  561  (1858).  "The  wit- 
nesses, being  competent  to  testify  to 
the  value  of  the  land  affected  before 
and  after  the  alteration  of  the  high- 
way, might  testify  to  the  simple 
question  of  arithmetic  which  of  those 
two  values  was  the  greater,  in  other 
words,  whether  the  petitioners'  estate 
was  benefited  or  injured."  Swan  v. 
Middlesex  County,  101  Mass.  173,  178 
(1869). 


3.  California.  —  Abbott  v.  South- 
ern Pac.  R.  Co.,  109  Cal.  282,  41  Pac. 
1099   (1895). 

loica.  —  Harrison  v.  Iowa  Midland 
R.  Co.,  36  Iowa  623   (1873). 

Kansas.  —  Leroy,  etc.,  R.  Co.  v. 
Ross,  40  Kan.  598,  20  Pac.  197,  2  L. 
R.  A.  217   (1889). 

Nebraska.  —  Omaha  v.  Kramer,  25 
Nebr.  489,  41  X.  w.  295,  13  Am.  St. 
Rep.  504   (1889). 

New  Mexico.  —  New  Mexican  R. 
Co.  V.  Hendricks,  6  N.  M.  611,  30 
Pac.  901    (1892). 

New  York.  —  Richardson  v.  North- 
rup,  66  Barb.  85  (1867). 

Rhode  Island.  —  Tingley  v.  Provi- 
dence, 8  R.  I.  493   (1867). 

United  States.  —  Laflin  v.  Chicago, 
etc.,  R.  Co.,  33  Fed.  415  (1887). 
"  The  word  '  damages '  may  mean, 
in  an  action  of  tort,  much  more  than 
value,  even  when  the  value  of  prop- 
erty constitutes  the  principal  element 
of  damages."  Richardson  v.  Xorth- 
rup,  66  Barb.  85   (1867). 

4.  Wesson  v.  Washburn  Iron  Co., 
13  Allen  (Mass.)  95,  90  Am.  Dec. 
181  (1866);  Denchfield  v.  Minneap- 
olis, St.  P.  &  S,  S.  M.  Ry.  Co.,  (Minn. 
1911)  130  X.  W.  551  (future  dis- 
ability) ;  Frederick  i'.  Hale,  (Mont. 
1910)  112  Pac.  70;  Sachs  v.  Borden's 
Condensed  Jlilk  Co.,  125  N.  Y.  Suppl. 
482    (1910). 

5.  Cleveland,  etc.,  R.  Co.  v.  Wood, 
90  111.  App.  551    (1900). 

6.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
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estimate  the  damages  received  by  them  during  their  transpor- 
tation.'^ 

When  calculation  is  rejected.  —  On  the  contrary,  it  has  been 
held  that  this  cannot  be  done,  that  the  witness  is  strictly  to  be  eon- 
fined  to  statement  of  value  of  the  property  before  and  after  the 
doing  of  the  acts  complained  of,  leaving  to  the  jury  the  work  of 
fixing  the  damages,  that  being  their  special  province.* 


§  2333.  (Conclusions  of  Law;  When  admitted;  Damages); 

Taking  for  Public  Purpose ^The  application  of  the  principle 

under  consideration,  that  the  proponent  of  the  conclusion  of  law 
must  show  a  forensic  necessity  commensurate  with  the  amount  of 
legal  reasoning  involved,  is  well  illustrated  by  the  numerous  cases 
in  which  property,  real  or  personal,  is  taken  for  a  public  purpose. 
Of  this  nature  is  the  layout  and  erection  of  dams,-"^  the  making  of 
drains,"  pipe-lines  ^  or  sewers.*  Streets  and  other  highways  * 
give  rise,  in  their  layout,  widening,  or  maintenance,  to  questions 
of  this  class.     So  of  railroads,^  street  railway  lines,  elevated  rail- 


Brooksher,  86  Ark.  91,  109  S.  W.  1169 
(1908)    (efifeet  of  injuries). 

7.  St.  Louis  &  S.  F.  E.  Co.  v.  Cash 
Grain  Co.,   (Ala.  1909)    50  So.  81. 

8.  Tennessee  Coal,  Iron  &  E.  Co.  i;. 
McMillion,   (Ala.  1909)   49  So.  880. 

§  2333-1.  Chandler  v.  Jamaica 
Pond  Aqueduct  Corp.,  125  Mass.  544 
(18T8). 

2.  Yost  r.  Conroy,  92  Ind.  464,  47 
Am.  Eep.  156   (1883). 

3.  Swank  i'.  Carnegie  Natural  Gas 
Co.,  5  Pa.  Super.  Ct.  371,  40  Wkly. 
Xotes  Cas.  490    (1897). 

4.  Taft  V.  Com.,  158  Mass.  526,  33 
N.  E.  1046  (1893);  Wilson  v.  Scran- 
ton  City,  141  Pa.  St.  621,  21  Atl.  779 
(1891). 

5  California.  —  Suskiyou  County 
V.  Gamlich,  110  Cal.  94,  42  Pac.  468 
(1895). 

Indiana.  —  Brandenburg  v.  Hittel, 
(Sup.  1894)  37  N.  E.  329;  Goodwlne 
V.  Evans,  134  Ind.  262,  33  N.  E.  1031 
(1893);  Hire  v.  Kniseley,  130  Ind. 
295,  29  N.  E.  1132   (1892). 

Kansas.  —  Topeka    v.    Martineau, 


42  Kan.  387,  22  Pae.  419,  5  L.  R.  A. 
775    (1889). 

Massach/usetts.  —  Beale  i:  Boston, 
166  Mass.  53,  43  N.  E.  1029  (1896)  ; 
Sexton  V.  North  Bridgewater,  116 
Mass.  200  (1874);  Dwight  r.  Hamp- 
den County  Com'rs,  11  Cush.  201 
(1853). 

Missouri.  —  Taylor  v.  Jackson,  83 
Mo.  App.  641   (1900). 

Xorth  Carolina.  —  Harper  v.  Town 
of  Lenior,  152  N.  C.  723,  68  S.  E.  228 
(1910)    (raising  grade). 

6.  Arkansas.  —  Springfield,  etc., 
R.  Co.  i:  Rhea,  44  Ark.  258    (1884). 

District  of  Columbia.  —  Trook  v. 
Baltimore,  etc.,  R.  Co.,  3  MacArthur 
392    (1879). 

Illinois.  —  Keithsburg,  etc.,  R.  Co. 
V.  Henry,  79  111.  290  (1875)  ;  Galena, 
etc.,  R.  Co.  V.  Haslam,  73  111.  494 
(1874). 

Indiana. — Evansville,  etc.,  Straight 
Line  R.  Co.  v.  Cochran,  10  Ind.  560 
(1858). 

Iowa.  —  Esclich  v.  Mason  City, 
etc.,  R.  Co.,  75  Iowa  443,  39  N.  W. 
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roads,''  telegraph  and  telephone  lines  ®  and  the  like. 

Benefits.  —  A  question  preliminary  to  the  assessment  of  dam- 
ages in  connection  with  such  proceedings  frequently  is  as  to 
whether  the  complainant  has  suffered  any  injury  at  all.  Such 
benefits  may  directly  or  indirectly  have  accrued  to  him  by  reason 
of  the  acts  complained  of  as  to  offset,  to  a  certain  extent,  the  in- 
juries which  he  alleges  or  even  to  eliminate  his  damages  altogether. 
Whether  such  benefits  have  been  conferred  ®  and,  if  so,  what  is 
their  fair  value,  may  be  estimated  by  a  qualified  witness  either 
separately  or  in  the  form  of  net  damage. 

§  2334.  (Conclusions  of  Law;  When  admitted;  Damages) ; 

Other  Diminution  in  Value.  —  Conclusions  as  to  other  forms  of 


700  (1888)  ;  Smalley  V.  Iowa  Pac.  R. 
Co.,  36  Iowa  571   (1873). 

Massachusetts. — Shattuck  v.  Stone- 
ham  Branch  R.  Co.,  6  Allen  115 
(1863). 

Minnesota.  —  Emmons  v.  Minne- 
apolis, etc.,  R.  Co.,  41  Minn.  133,  42 
N.  W.  789  (1889)  (effect  of  lack  of 
fencing  on  rental  value)  ;  Sherman  v. 
St.  Paul,  etc.,  R.  Co.,  30  Minn.  227, 
15  N.  W.  239  (1883)  ;  Lehmlcke  v.  St. 
Paul,  etc.,  R.  Co.,  19  Minn.  464 
(1873);  Colvill  V.  St.  Paul,  etc.,  R. 
Co.,  19  Minn.  283  (1872);  Grannis 
r.  St.  Paul,  etc.,  R.  Co.,  18  Minn.  194 
(1872)  ;  Simmons  !'.  St.  Paul,  etc.,  R. 
Co.,  18  Minn.  184  (1872);  Winona, 
etc.,  R.  Co.  V.  Waldron,  11  Minn.  515, 
88  Am.  Dec.  100    (1866). 

Missouri.  —  Nevada,  etc.,  R.  Co.  v. 
De  Lissa,  103  Mo.  125,  15  S.  W.  366 
(1890). 

Neil-  Jersey.  —  Pennsylvania,  etc., 
R.  Co.  1-.  Root,  53  N.  J.  L.  253,  21 
Atl.  285   (1891). 

Vew  York.  —  Rochester,  etc.,  R. 
Co.  ».  Budlong,  10  How.  Pr.  289 
(1854). 

Pennsylvania.  —  Beck  v.  Pennsyl- 
vania, etc.,  R.  Co.,  148  Pa.  St.  271, 
23  Atl.  900,  33  Am.  St.  Rep.  822 
(1892);  Pittsburgh  Southern  R.  Co. 
V.  Reed,  6  Atl.  838  (1886)  ;  Brown  v. 
Corey,  43  Pa.  St.  495  (1862)  (under 
ground) . 


Washington.  —  Seattle,  etc.,  R.  Co. 
V.  Gilchrist,  4  Wash.  509,  30  Pac.  738 
(1892). 

Wisconsin.  —  Wolf  v.  Green  Bay, 
0.,  M.  &  S.  W.  Ry.  Co.,  140  Wis.  337, 
122  N.  W.  743    (1909). 

7.  Lewis  V.  Englewood  Elevated  R. 
Co.,  223  111.  223,  79  N.  E.  44  (1906). 

8.  Telegraph  lines.  —  Naturally, 
the  practice  relating  to  the  receipt 
of  the  opinions  of  witnesses  regarding 
damages  is  the  same  when  applied  to 
the  effect  of  the  talcing  of  a,  right  of 
way  by  a  telegraph  or  telephone  com- 
pany as  in  other  connections.. 

In  an  action  for  damages  to  land 
caused  by  the  erection  thereon  of  a 
line  of  telephone  poles  and  wires, 
while  it  would  be  better  form,  in  de- 
termining the  amount  of  damages,  to 
ask  a  witness  his  opinion  respecting 
the  value  of  the  land  before  the  poles 
were  erected  and  afterward,  it  is  not 
error  to  permit  a  question  allowing 
a  witness  to  give  his  opinion  of  the 
decrease  in  value  by  reason  of  the 
easement  imposed  by  the  poles  and 
wires,  since  the  value  of  land  and  the 
effect  thereon  of  improvements  or 
burdens  is  essentially  a  matter  of 
opinion.  Wade  v.  Carolina  Tele- 
phone &  Telegraph  Co.,  147  N.  C.  219, 
60  S.  E.  987   (1908). 

9.  Knapheide  v.  Jaclcson  County, 
(Mo.  1908)   114  S.  W.  960. 


§  2334         Conclusions  from  Obseevation;  Law. 
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damage  to  property,  resulting  in  the  diminution  of  its  value  and 
not  done  for  public  purposes  may  embody  a  large  portion  both  of 
logical  and  legal  reasoning.  Nevertheless,  should  administrative 
necessity  arise  for  doing  so,  the  conclusion  of  the  witness  must  be 
received.  Thus,  damages  in  case  of  a  nuisance,^  action  for  waste  ^ 
or  for  other  injuries  *  may  be  estimated  by  one  who  is  shown  to  be 
competent.  Similar  inquiries  may  present  themselves  as  to  the 
diminution  in  value  of  property  caused  by  the  presence  of  encum- 
brances.*    Injuries  to  animals,^  whether  of  special  value  or  not, 


§  2334-1.  Connecticut.  —  Kearney 
V.  Farrell,  28  Conn.  317,  73  Am.  Dec. 
677    (1859). 

Georgia.  —  Richmond  Cotton  Oil 
Co.  V.  Castellaw,  67  S.  E.  1126 
(1910). 

Illinois.  —  Crohen  v.  Ewers,  39  111. 
App.  34  (1890)  (drainage  of  surface 
water  on  land)  ;  Chicago,  etc.,  R.  Co. 
V.  SchafiFer,  26  111.  App.  280  (1887) 
(overflow). 

Indiana.  —  Louisville,  etc.,  R.  Co. 
V.  Sparks,  12  Ind.  App.  410,  40  N.  E. 
546   (1894)    (overflow). 

Massachusetts.  —  Hosmer  v.  War- 
ner, 15  Gray  46  (1860)  (back-water 
from  mill-dam)  ;  Vandine  c.  Burpee, 
13  Mete.  288,  46  Am.  Dec.  733 
(1847)  (injury  to  vegetation  caused 
by  smoke  from  brick-kilns). 

West  Virginia.  —  Hargreaves  v. 
Kimberly,  26  W.  Va.  787,  53  Am. 
Rep.  121    (1885)    (overflow). 

2.  Ferguson  i'.  Stafford,  33  Ind. 
162   (1870). 

3.  Arkansas.  —  St.  Louis,  etc.,  R. 
Co.  V.  Jones,  59  Ark.  105,  26  S.  W. 
595   (1894)    (flre). 

Illinois.  —  Cairo,  etc.,  R.  Co.  v. 
Woosley,  85  111.  370   (1877). 

Indiana.  —  Terre  Haute,  etc.,  R. 
Co.  V.  Walsh,  11  Ind.  App.  13,  38  N. 
E.  534  (1894);  Chicago,  etc.,  R.  Co. 
V.  Kern,  9  Ind.  App.  505,  36  N.  E. 
381  (1894)  (fire);  Chicago,  etc.,  R. 
Co.  i.  Smith,  6  Ind.  App.  262,  33  N. 
E.  241    (1893)    (fire). 

lovxi.  —  Brooks  v.  Chicago,  etc.,  R. 
Co.,  73  Iowa  179,  34  N.  W.  805 
(1887)    (fire). 


New  Hampshire. — Carter  i.  Thurs- 
ton, 58  y.  H.  104,  42  Am.  Rep.  584 
(1877)    (trespass). 

South  Carolina.  —  Dent  v.  South- 
Bound  R.  Co.,  61  S.  C.  329,  39  S.  E. 
527   (1901)    (fire). 

A  farmer  whose  land  has  been  in- 
jured by  fire  may  state  what  lay  out 
would  be  necessary  to  put  drainage 
into  condition.  Terre  Haute,  etc., 
R.  Co.  V.  Walsh,  11  Ind.  App.  13,  38 
N.  E.  534  (1894). 

4.  Wetherbee  r.  Bennett,  2  Allen 
(Mass.)   428   (1861). 

5.  Alabama.  —  Johnson  t'.  State, 
37  Ala.  457  (1861)  (shooting  a 
mule) . 

California.  —  Polk  r.  Coffin,  9  Cal. 
56    (1S58). 

Indiana.  —  Bowlus  v.  Brier,  87 
Ind.  391   (1882)    (liorses). 

Michigan.  —  Laird  c.  Snyder,  59 
Mich.  404,  26  X.  W.  654  (1886) 
( over  driving  a  horse ) . 

Oklahoma.  —  Coyle  r.  Baum,  3 
Okla.  695,  41  Pac.  389  (1895). 

Texas.  —  St.  Louis  Southwestern 
Ry.  Co.  of  Texas  c.  Allen,  (Civ.  App. 
1909)  117  S.  W.  923;  Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  (-.  Pettit,  (Civ. 
App.  1909)  117  S.  W.  894)  (effect  of 
jerks);  Chicago,  R.  I.  &  T.  Ry.  Co. 
V.  Carroll,  (Civ.  App.  1904)  81  S.  W. 
1020;  Galveston,  etc.,  R.  Co.  v.  Botts, 
(Civ.  App.  1902)  70  S.  W.  113;  Mis- 
souri Pac.  R.  Co.  ('.  Harmonson, 
(App.   1890)    16  S.  W.  539    (cattle). 

United  States.  —  Missouri,  etc.,  R. 
Co.  r.  Hall,  87  Fed.  170,  32  C.  C.  A. 
146   (1898)    (cattle). 
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§  2334 


crops  *  or  other  articles  of  per  sonal  property  ''  stand  in  the  same 
administrative  position. 

Admission  of  details.  —  As  an  administrative  matter,  the  pre- 
siding judge  may  be  fully  justified  in  testing  the  helpfulness  of 
the  conclusion  tendered  by  a  particular  witness  or  even  to  con- 
dition the  entire  admissibility  of  the  statement,  by  requiring  that 
he  detail  such  of  the  facts  at  the  basis  of  his  opinion  as  he  rea- 
sonably can.* 

Breach  of  contract.  —  Not  only  may  damages  for  injuries  to 
property  be  shown  by  the  conclusion  of  a  witness  but  under 
similar  circumstances,  those  arising  from  a  breach  of  contract  * 


On  a  technical  matter,  a  witness 
must  be  shown  to  be  competent. 

Thus,  a  stock  raiser  must  be  quali- 
fied to  testify  as  to  the  damages  re- 
sulting from  injuries  received  by  cat- 
tle in  transit.  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Golson,  (Tex.  Civ. 
App.  1911)   133  S.  W.  456. 

Such  a  witness  must  show  knowl- 
edge of  facts  beyond  that  which  the 
jury  would  be  able  to  derive  from 
testimony  as  to  physical  facts.  El- 
liot V.  Wallowa  County,  (Or.  1910) 
109  Pac.  130. 

6.  Watson  v.  Colusa-Parrot  Min- 
ing &  Smelting  Co.,  (Mont.  1905)  79 
Pac.  14  (effect  of  polluted  water)  ; 
Chicago,  R.  I.  &  G.  Ry.  Co.  v.  Long- 
bottom,  (Tex.  Civ.  App.  1904)  80  S. 
W.  542  (cotton);  Watry  v.  Hiltgen, 
16  Wis.  516   (1863). 

7.  New  York,  etc.,  R.  Co.  v.  Grand 
Rapids,  etc.,  R.  Co.,  116  Ind.  60,  18 
N.  E.  182  (1888)  (car);  Wells  v. 
Cone,  55  Barb.  (N.  Y.)  585  (1864) 
(boat)  ;  Diebold  Safe,  etc.,  Co.  v. 
Holt,  4  Okla.  479,  46  Pac.  512  1896) 
(fire-proof  safe). 

8.  Richmond  Cotton  Oil  Co.  v.  Cas- 
tellaw,  (Ga.  1910)   67  S.  E.  1126. 

Complete  success  in  doing  this  may, 
indeed,  ex  vi  hypothesi,  be  impossi- 
ble. The  precise  administrative  rea- 
son for  receiving  the  secondary  evi- 
dence may  be  that  all  the  constitut- 
ing phenomena  cannot  be  stated. 
The  obstacle  to  an  effective  presenta- 


tion of  facts  may  be  found  in  their 
minute  and  interblending  nature. 
This  consideration  accordingly  fur- 
nishes the  ground  for  admitting  the 
conclusion. 

California.  —  Woodbeck  v.  Wilders, 
18  Cal.  131   (1861). 

Illinois.  —  Ottawa  Gaslight,  etc., 
Co.  V.  Graham,  35  111.  346  (1864); 
Chicago,  etc.,  R.  Co.  v.  Schaifer,  26 
111.  App.  280  (1887). 

Iowa.  —  Knapp,  etc.,  Co.  v.  Bar- 
nard, 78  Iowa  347,  43  N.  W.  197 
(1889)  (carrying  over  stock  of  dry- 
goods  to  next  season)  ;  Chambers  v. 
Brown,  69  Iowa  213,  28  N.  W.  561 
(1886)     (profit  under  a   coal   lease). 

Minnesota.  — ■  Lommeland  v.  St. 
Paul,  etc.,  R.  Co.,  35  Minn.  412,  29 
N.  W.  119   (1886)    (crops). 

Pennsylvania.  —  White  Deer  Crook 
Imp.  Co.  V.  Sassaman,  67  Pa.  St.  415 
(1871)  ;  Kellogg  v.  Krauser,  14  Serg. 
&  R.  137,  16  Am.  Dec.  480   (1826). 

Vermont.  —  Clifford  v.  Richard- 
son, 18  Vt.  620   (1846). 

9.  Massachusetts.  —  Eldredge  v. 
Smith,  13  Allen  140  (1866)  (fishing 
voyage). 

Minnesota.  —  Marsh  v.  Webber,  16 
Minn.  418  (1871)  (sale  of  diseased 
animals ) . 

North  Carolina.  —  Wilkinson  v. 
Dunbar,  149  N.  0.  20,  62  S.  E.  748 
(1908)  (lumber)  ;  Sikes  v.  Paine,  32 
N.  C.  280,  51  Am.  Dec.  389  (1849) 
(contract  to  repair). 


§  2335        Conclusions  feom  Observatioit  :  Law. 
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may  be  established  in  the  same  way.  In  this  connection,  as  in 
others,  it  may  even  happen  that  the  element  of  reasoning,  whether 
legal  or  logical,  may  be  reduced  to  proportions  which  render  its 
presence  harmless  from  an  administrative  point  of  view.  Thus, 
where  the  damages  for  a  breach  of  contract  are  ascertained  by 
deducting  fixed  charges  from  the  liquidated  amount,  no  tenable 
objection  exists  to  receiving  the  reasoning  of  a  witness  as  to  the 
sum  due.'''' 

Personal  injuries.  —  Where,  for  any  reason,  the  proponent  is 
unable  to  lay  before  the  jury  the  details  of  damage  arising  from 
personal  injury  in  such  a  way  as  to  enable  them  to  form  a 
rational  estimate,  the  conclusion  of  a  qualified  witness  upon  the 
point  will  usually  be  admitted. ^^ 


§  2335.  (Conclusions  of  Law;  When  admitted) ;'hi^t\ittint5^. 

—  A  conclusion  as  to  the  fact  of  indebtedness,  though  involving 
at  times,  in  its  more  complicated  aspects,  intricate  questions  of 
law,  may,  nevertheless,  in  certain  cases,  be  received.'  The  result 
may  present  itself  to  a  tribunal  in  so  simple  a  guise  as  merely  to 


South  Carolina.  —  Jenkins  v. 
Charleston  St.  R.  Co.,  58  S.  C.  373, 
36  S.  E.  703  1900). 

Texas.  —  Stark  v.  Alford,  49  Tex. 
260  (1878). 

West  Virginia.  —  Hurxthal  v.  St. 
Lawrence  Boom  &  ilfg.  Co.,  64  S.  E. 
355   (1909). 

Wisconsin.  —  Salvo  r.  Duncan,  49 
Wis.  151,  4  N.  W.  1074   (1880). 

10.  Jenkins  v.  Charleston  St.  R. 
Co.,  58  S.  C.  373,  36  S.  E.  703 
(1900). 

Amount  of  work.  —  What  work  a 
manufacturing  establishment  would 
have  been  able  to  turn  out  had  the 
machinery  contracted  for  been  prop- 
erly installed  may  be  a  proper  sub- 
ject for  the  reasoning  of  a  witness. 
Clifford  r.  Richardson,  18  Vt.  620 
(1846). 

11  Oliver  r.  Columbia,  etc.,  R.  Co.. 
65  S.  C.  1,  43  S.  E.  307  (1902)  ;  Gill- 
man  !■.  Florida,  etc.,  R.  Co.,  53  S.  C. 
210,  31  S.  E.  224   (1898). 

The  length  of  time  during  which  a 


minor  child  will  probably  be  useful 
to  the  parents  is  a  proper  subject  for 
opinion  evidence.  Pennsylvania  R. 
Co.  r.  Henderson,  51  Pa.  St.  315 
(1865). 

§  2335-1.  Owen  v.  McDermott, 
(Ala.  1906)  41  So.  730;  Richards  v. 
Herald  Shoe  Co.,  (Ala.  1905)  39  So. 
615;  Harrison  Granite  Co.  r.  Penn- 
sylvania R.  Co.,  145  Mich.  712,  108 
N.  W.  1081,  13  Detroit  Leg.  N.  631 
(1006). 

It  may  be  a  necessary  and  obvious 
fact.  Shrimpton  r.  Brice,  109  Ala. 
640,  20  So.  10  (1896)  ;  Plank  v.  In- 
diana Mut.  Bldg.,  etc.,  Assoc,  28  Ind. 
App.  259,  02  N.  E.  652  (1902); 
Studebaker  Bros.  JIfg.  Co.  r.  Endon, 
50  La.  Ann.  674,  23  So.  872  (1898)  ; 
Greene  r.  Tally,  39  S.  C.  338,  17  S. 
E.  779  (1893);  Miller  i:  George,  30 
S.  C.  520,  9  S.  E.  659   (1889). 

Collective  facts.  —  That  a  given 
person  "  owed "  another  may  be 
merely  a  collective  fact.  Owen  v. 
McDermott,    (Ala.  1906)    41   So.  730. 
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constitute  a  fact.  A  conclusion  of  a  witness,  under  such  circum- 
stances, that  a  certain  individual  is  indebted,  may  not  be  open  to 
administrative  objection.     If  so,  it  will  be  received. 

§  2336.  (Conclusions  of  Law;  When  admitted);  Ownership. 

—  The  ownership  of  property  or  of  rights,  although  presenting 
at  times  a  pure  question  of  law,  may  be  of  so  plain  and  uncontro- 
verted  an  origin  and  constitution  as  to  make  it  merely  a  matter 
of  fact.  Under  these  circumstances,  the  conclusion  of  a  witness 
may  be  equivalent  to  a  short  hand  or  syncopated  statement  of  a 
number  of  details  from  which  the  inference  is  a  necessary  one. 
If  so,  the  conclusion  will  be  received.'  In  other  words,  it  may  be 
the  assertion  of  a  compound  fact  constituted  by  those  more  simple 
in  their  nature,  as  for  example  acts  of  ownership,  residence  and 
the  like.  No  administrative  objection  exists  to  the  reception  of 
such  a  fact.     Whether  the  assertion  is  made  by  the  witness  with 


§  2336-1.  Alabama.  —  Curtis  v. 
Hunt,  48  So.  598  (1909);  Easco  v. 
Jefferson,  38  So.  246  (1905);  Hunni- 
cut  V.  Higginbotham,  138  Ala.  472, 
35  So.  469  (1903). 

California.  —  Perkins  v.  Sunset 
Telephone  &  Telegraph  Co.,  155  Cal. 
712,  103  Pae.  190   (1909). 

Neic  Eampshire.  —  Union  Hosiery 
Co.  V.  Hodgson,  72  N.  H.  427,  57  Atl., 
384    (1904)    (coal). 

New-  York.  —  Bunke  v.  New  York 
Telephone  Co.,  188  N".  Y.  600,  81  N. 
E.  1161  (1907),  affiryiing  judgment 
97  N.  Y.  Suppl.  06,  110  App.  Div. 
241  (1905),  which  affirmed  judgment 
91  N.  Y.  Suppl.  390  (1904)  (wires)  ; 
Lipschitz  V.  Halperin,  53  Jlisc.  Hep. 
280,  103  N.  Y.  Suppl.  202  (1907); 
Levine  v.  Halperin,  53  Misc.  Rep. 
280,  103  N.  Y.  Suppl.  202   (1907). 

South  Dakota.  —  Hawley  v.  Bond, 
105  N.  W.  464   (1905). 

Texas.  —  O'Farrell  v.  O'Farrell, 
(Civ.  App.  1909)  119  S.  W.  899 
(note) . 

Ownership  of  personalty,  being 
ordinarily  a  simple  fact,  to  which  a 
witness   having   the   requisite   knowl- 


edge can  testify  directly,  an  infer- 
ence as  to  it,  involving  a  fact  clearly 
within  the  knowledge  of  the  wit- 
nesses, and  not  the  expression  of  an 
opinion  upon  facts  proved,  is  admis- 
sible. Jantzen  v.  Emanuel  German 
Baptist  Church,  27  Old.  473,  112  Pac. 
1127    (1910). 

Adequate  knowledge.  —  A  witness 
will  not  be  allowed  to  testify  as  to 
the  fact  of  ownership  unless  it  be 
affirmatively  proved  that  he  has  ade- 
quate knowledge  on  the  subject.  H. 
C.  Jaquith  Co.  v.  Shumway's  Estate, 
80  Vt.  556,  69  Atl.  157  (1908) 
(horse).  Learning  the  facts  from 
the  books  of  a  corporation  is  not  a 
sufficient  qualification.  H.  C.  Ja- 
quith Co.  V.  Shumway's  Estate,  80 
Vt.  556,  69  Atl.  157   (1908). 

Separate  estate.  —  A  witness  may 
properly  state,  where  the  inference 
is  a  necessary  one  from  uncontro- 
verted  facts,  that  certain  property 
was  a  wife's  separate  estate,  having 
been  bought  with  her  own  money. 
Texas  Brewing  Co.  v.  Bisso,  (Tex. 
Civ.  App.  1908)   109  S.  W.  270. 
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regard  to  himself  ^  or  some  other  person,^  or  relates  to  personal 
property  *  or  real  estate "  is  a  matter  of  no  consequence.  Nor  is 
it  important  that  the  ultimate  decision  as  to  ownership  may  rest 
with  the  jury."' 

No  title.  —  The  negative  fact  that  one  has  no  title  to  a  given 
piece  of  property  will,  as  embodying  less  of  inference  than  the 
corresponding  positive,  generally  be  received  in  evidence,"  as  a 
statement  of  fact. 


§  2337.  (Conclusions  of  Law;  When  admitted);  Possession. 

—  The  reasoning  of  a  witness  as  to  the  meaning  of  a  given  situa- 
tion, as  expressed  in  terms  of  possession,  may  properly  be  re- 
ceived.^    This  occurs  most  readily  where  the  facts  are  few  and 


2.  German-American  Ins.  Co.  v. 
Paul,  2  Indian  Terr.  625,  53  S.  W. 
442  (1899);  Murphy  r.  Olterding, 
107  Iowa  547,  78  N.  W.  205    (1899). 

3.  Hunnicut  i.  Higginbotham,  138 
Ala.  472,  35  So.  469,  100  Am.  St. 
Eep.  45  (1903);  Johnson  v.  State, 
100  Ala.  55,  14  So.  627  (1894)  (wife 
of  declarant)  ;  Nelson  v.  Iverson,  24 
Ala.  9,  60  Am.  Dec.  442  (1853); 
Catlin  V.  Frazier,  (Conn.  1888)  12 
Atl.  871;  Muller  v.  Abramson,  25 
Misc.  (N.  Y.)  520,  54  N.  Y.  Suppl. 
1027  (1898)  ;  Olson  v.  O'Connor,  9  N. 
D.  504,  84  N.  W.  359,  81  Am.  St. 
Rep.  595   (1900). 

4.  Steiner  r.  Tranum,  98  Ala.  315, 
13  So.  365  (1893)  ;  Daffron  v.  Crump, 
69  Ala.  77  (1881);  Cogley  v.  Gush- 
man,  16  Minn.  397  (1871);  Casper 
V.  O'Brien,  15  Abb.  Pr.  N.  S.  (N.  Y.) 
402   (1873). 

6.  Pichler  v.  Reese,  171  N.  Y.  577, 
64  N.  E.  441  (1902);  Townsend  v. 
Kennedy,  6  S.  D.  47,  60  N.  W.  164 
(1894). 

In  order  that  the  evidence  should 
be  received,  it  is  essential  that  the 
facts  upon  which  the  inference  of 
ownership  is  based  should  not  only 
lead  necessarily  to  the  conclusion 
reached,  but  that  they  should  be  per- 
sonally known  to  the  witnesses.  Un- 
der other  circumstances,  an  objection- 


able amount  of  inference  would  in- 
evitably be  present.  Olson  c.  O'Con- 
nar,  9  X.  D.  504,  84  X.  W.  359,  81 
Am.  St.  Rep.  595  (1900). 

6.  Pichler  v.  Riese,  171  N.  Y.  577, 
64  N.  E.  441   (1902). 

7.  Norton  r.  Linton,  18  Ala.  690 
(1851). 

§  2337-1.  Alabama.  —  Wright  v. 
State,  136  Ala.  139,  34  So.  233 
(1903);  Steed  v.  Knowles,  97  Ala. 
573,  12  So.  75  (1893);  Morningstar 
I'.  State,  59  Ala.  30  (1877). 

California.  —  Gray  v.  Walker,  108 
Pac.  278  (1910)  ;  Nathan  v.  Dierssen, 
79  Pac.  739  (1905). 

Georgia.  —  Sweeney  r.  Sweeney, 
121  Ga.  293,  48  S.  E."984   (1904). 

Illinois.  —  Knight  r.  Knight,  178 
111.  553,  53  X.  E.  306  (1899)  ;  Fisher 
V.  Bennehoflf,  121  111.  426,  13  X.  E. 
150  (1887). 

lon-a.  —  Boothby  r.  Brown,  40 
Iowa  104  (1874). 

New  Hampshire.  —  Jones  r.  Merri- 
mack River  Lumber  Co.,  31  N.  H. 
381   (1855). 

A'eic  York.  —  Wallace  v.  Nodine, 
57  Hun  (X.  Y.)  239,  10  N.  Y.  Suppl. 
919  (1890):  Hardenburgh  r.  Crary, 
50  Barb.   (X.  Y.)  32   (1858). 

Texas.  —  Rosenthal  i\  Middle- 
brook,  63  Tex.  333   (1885). 

Non-technical  inferences.  —  A  ques- 
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Rejecting  Conclusion  of  Agency. 


§  2338 


simple  and  the  inference  from  them  one  so  necessary  as  to  involve 
but  little  of  the  element  of  reasoning.  Thus,  a  tenant,  in  stating 
that  he  is  in  possession  of  certain  premises  may  merely  declare 
the  existence  of  a  fact.^ 


§  2338.  (Conclusions  of  Law);  When  rejected;  Agency  and 
other  Authority.  —  The  relation  of  agency  may  be  largely  a  matter 
of  law.  If  so,  the  conclusion  of  a  v^itness  in  regard  to  it  will  be 
rejected.^     The  same  is  true  with  regard  to  any  other  delegation 


tion  as  to  who  was  in  possession  of 
the  property  has  been  held  not  to  be 
objectionable  as  calling  for  a  conclu- 
sion, in  the  absence  of  anything  in 
the  form  of  the  inquiry  indicating 
that  the  word  was  used  in  its  tech- 
nical sense  as  synonymous  with 
"seisin."  Iller  v.  Miller,  (Neb. 
1907)   111  N".  W.  589. 

For  the  reverse  reason,  a  witness 
may  not  properly  declare  that  he  is 
in  possession  with  a  title.  McCreary 
V.  Jackson  Lumber  Co.,  (Ala.  1906) 
41  So.  822. 

2.  Gray  v.  Walker,  (Cal.  1910)  108 
Pac.  278. 

§  2338-1.  Alalama.  —  Mobile,  J.  & 
K.  C.  E.  Co.  !'.  Hawkins,  51  So.  37 
(1909)    (lack  of  authority). 

California.  —  Gage  v.  Billings,  12 
Oal.  App.  688,  108  Pac.  664  (1910) 
( "  employed  as  an  attorney  and  not 
as  a  broker  " ) . 

Idaho.  —  Keane  v.  Pittsburg  Lead 
Mining  Co.,  17  Idaho  179,  105  Pac. 
60  (1909). 

Illinois.  —  Martin  v.  Porter,  150 
111.  App.  411    (1910). 

Indiana.  —  American  Telephone  & 
Telegraph  Co.  f.  Green,  164  Ind.  349, 
73  N.  E.  707  (1905);  Hargrove  v. 
John,  120  Ind.  285,  22  N.  B.  132 
(1889). 

Iowa.  —  Baxter  v.  Rollins,  99  Iowa 
226,  68  N.  W.  721    (1896). 

Massachusetts.  —  Beaucage  v.  Mer- 
cer, 206  Mass.  492,  92  N.  E.  774 
(1910);  Rice  !'.  James,  193  Mass. 
458,  79  N.  E.  807   (1907)    (recognized 


and  authorized  agent)  ;  Providence 
Tool  Co.  V.  U.  S.  manufacturing  Co., 
120  Mass.  35   (1875). 

Missouri.  —  McGraw  v.  O'Neil,  123 
Mo.  App.  691,  101  S.  W.  132  (1907)  ; 
McCormack  v.  Herboth,  115  Mo.  App. 
193,  91  S.  W.  164  (1905). 

Nebraska.  —  Kimball  Bros.  Co.  v. 
Fitzgerald,   118   N.   W.   1076    (1908). 

New  York. — Sackett  Plaster  Board 
Co.  V.  Amsterdam  Bldg.  Co.,  66  Misc. 
Eep.  158,  121  N.  Y.  Suppl.  238 
(1910);  Jaton  r.  Brentwood  Hotel 
Co.,  11  Misc.  325,  32  N.  Y.  Suppl.  131 
(1895). 

Oregon.  —  Rumble  v.  Cummings, 
95  Pac.  1111  (1908). 

South  Dakota.  —  Chaplin  v.  Mu- 
tual Cash  Guaranty  Fire  Ins.  Co.,  129 
W.  W.  238   (1910). 

Texas.  —  Arnold  v.  Johnson,  (Civ. 
App.  1910)  128  S.  W.  1186;  Inter- 
national Harvester  Co.  of  America  1). 
Campbell,  (Civ.  App.  1906)  96  S.  W. 
93;  Southern  Home  Bldg.,  etc.,  As- 
soc. V.  Winans,  24  Tex.  Civ.  App.  544, 
60  S.  W.  825   (1900). 

Wisconsin.  —  Twentieth  Century 
Co.  V.  Quilling,  136  Wis.  481,  117  N. 
W.  1007  (1908)  (limitations);  Roche 
V.  Pennington,  90  Wis.  107,  62  N.  W. 
946   (1895). 

An  inference  which  a,  witness  drew 
from  an  act  which  he  saw  an  agent 
do  is  not  evidence  on  the  issue  of  the 
scope  of  the  agent's  authority.  Beau- 
cage  V.  Mercer,  206  Mass.  492,  92  N. 
B.  774   (1910). 
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of  authority.-  In  other  words,  a  conclusion  that  A  stands  to  B 
in  the  relation  of  an  agent  *  or  that  the  witness  has  so  considered 
him  *  will  be  excluded. 

§  2339    (Conclusions  of  Law;  When  rejected);  Damages. — 

In  pursuance  of  the  administrative  rule  that  special  care  is  to  be 
taken  not  to  admit,  without  sufficient  cause,  the  reasoning  of 
witnesses  as  to  facts  peculiarly  within  the  province  of  the  jury,  a 
conclusion  with  regard  to  the  amount  of  damages  which  has  re- 
sulted from  a  given  injury  will  not  be  received  when  the  statement 
invades  the  specific  field  of  the  jury  by  applying  a  rule  of  law  to 
constituent  facts.  Thus,  under  such  circumstances,  the  witness 
will  not  be  allowed  to  estimate  the  amount  ^  of  damages  caused 
by  the  taking  of  real  estate,^  whatever  may  be  its  situation  or 


2.  Stuart  v.  Asher,  15  Colo.  App. 
403,  62  Pac.  1051  (1900)  ;  Baxter  v. 
Rollins,  99  Iowa  226,  68  N.  W.  721 
(1896);  Michigan  Shoe  Co.  v.  Paul, 
149  Mich.  695,  113  N.  W.  310,  14  De- 
troit Leg.  N.  554  (1907)  (sign 
checks)  ;  Lipscomb  v.  Houston,  etc., 
R.  Co.,  95  Tex.  5,  64  S.  W.  923,  98 
Am.  St.  Rep.  804,  55  L.  R.  A.  869 
(1901). 

On  an  issue  as  to  whether  a  third 
person  is  a  partner  in  a  given  firm, 
a  witness  will  not  be  allowed  to  state 
his  own  conclusion  that  he  is.  Bran- 
don i\  Progress  Distilling  Co.,  (Ala. 
1910)    52  So.  640. 

3.  Alabama.  —  Goddard  v.  Garner, 
109  Ala.  98,  19  So.  513   (1895). 

Connecticut.  —  Young  c.  Newark 
F.  Ins.  Co.,  59  Conn.  41,  22  Atl.  32 
(1890). 

Indiana.  —  JacKson  v.  Todd,  56 
Ind.  406   (1877). 

Minnesota.  —  Larson  v.  Lombard 
Invest.  Co.,  51  Minn.  141,  53  N.  W. 
179   (1892). 

Missouri.  —  State  v.  Huff,  161  Mo. 
459,  61  S.  W.  900,  1104   (1901). 

'Nebraska.  —  Maurer  v.  Miday,  25 
Nebr.  575,  41  N.  W.  395   (1889). 

,Veio  York.  —  Harnickell  v.  Par- 
rott  Silver,  etc.,  Min.  Co.,  1  Silv.  Su- 
preme 75,  5  N.  Y.  Suppl.  112  (1889). 


United  States.  —  Farrell  v.  U.  S., 
110  Fed.  942,  49  C.  C.  A.  183  (1901). 

4.  Western  Union  Telegraph  Co.  v. 
Heathcoat,   (Ala.  1907)  43  So.  117. 

§  2339-1.  A  ioftoma.— Atlanta  &  B. 
Air  Line  Ry.  v.  Brown,  48  So.  73 
( 1908)  ;  Central  of  Georgia  Ry.  Co.  v. 
Keyton,  41  So.  918   (1906). 

Idaho.  —  Jenkins  v.  Commercial 
Nat.  Bank  of  St.  Anthony,  113  Pac. 
463   (1911). 

Kentucky.  —  Helton  r.  Asher,  123 
S.  W.  285  ( 1909 )  ;  Adkins  v.  Kend- 
rick,  115  S.  W.  814  (1909)  (aliena- 
tion of  aflfeetidns ) . 

Maryland.  —  Carter  v.  Maryland  & 
P.  R.  Co.,  112  Md.  599,  77  Atl.  301 
(1910). 

Nebraska.  — OAeW  r.  Story,  116  N. 
W.  269  (1908)  ;  Kendrick  V.  Furman, 
115  N.  W.  541    (1908). 

Texas.  —  Boyd  ('.  Schreiner,  ( Civ. 
App.  1909)   116  S.  W.  100. 

2.  Bragan  v.  Birmingham  Ry., 
Light  &  Power  Co.,  (Ala.  1909)  51 
So.  30  (consequential  damages)  ; 
Central  of  Georgia  Ry.  Co.  v.  Keyton, 
(Ala.  1906)  41  So.  918;  St.  Louis, 
etc.,  R.  Co.  r.  Hall,  71  Ark.  302,  74 
S.  W.  293  (1903)  (fire);  Parish  «. 
Baird,  160  N.  Y.  302,  54  N.  E.  724 
(1899);  Wilson  v.  Southern  R.  Co., 
65  S.  C.  421,  43  S.  B.  964  (1903) 
(fire). 
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quality,  or  that  of  personal  ^  property.  The  cause  of  the 
injury  may,  without  modifying  the  rule,  be  one  for  a  public  pur- 
pose, as  for  example,  where  the  appropriation  is  in  connection  with 
the  construction  or  operation  of  a  railroad  *  or  of  an  elevated 
railway.^  In  like  manner,  the  jury  will  frequently  be  regarded 
as  able  to  estimate  the  damages  to  property  caused  by  the  laying 
out  of  a  highway.* 

Damages  for  -personal  injuries  must,  as  a  rule,  be  ascertained 
by  the  jury." 


See  also  International  &  G.  N.  R. 
Co.  V.  Fickey,  (Tex.  Civ.  App.  1910) 
125  S.  W.  327. 

3.  St.  Louis,  etc.,  R.  Co.  v.  Jacobs, 
70  Ark.  401,  68  S.  W.  248  (1902); 
Tootle  V.  Kent,  12  Okla.  674,  73  Pac. 
310  (1903);  Ft.  Worth,  etc.,  R.  Co., 
V.  Ward,  2  Tex.  Civ.  App.  598,  21 
S.  W.  607  (1893)    (cattle). 

4.  Alahama,.  —  Montgomery,  etc., 
R.  Co.  V.  Varner,  19  Ala.  185  (1851). 

Georgia.  —  Brunswick,  etc.,  R.  Co. 
V.  McLaren,  47  Ga.  546   (1873). 

Indiana.  —  Baltimore,  etc.,  R.  Co. 
V.  Johnson,  59  Ind.  247  (1877); 
Evansville,  etc..  Straight  Line  R.  Co. 
V.  Fitzpatrick,  10  Ind.  120   (1858). 

Iowa. —  Britton  v.  Des  Moines,  etc., 
R.  Co.,  59  Iowa  540,  13  N.  W.  710 
(1882). 

Kansas.  —  Chicago,  etc.,  R.  Co.  v. 
Woodward,  48  Kan.  S99,  29  Pac.  1146 
(1892);  Chicago,  etc.,  R.  Co.  v.  Nei- 
man,  45  Kan.  533,  26  Pac.  22  (1891)  ; 
Ottawa,  etc.,  R.  Co.  v.  Adolph,  41 
Kan.  600,  21  Pac.  643   (1889). 

Missouri.  —  Union  Elevator  Co.  v. 
Kansas  City  Sub.  Belt  R.  Co.,  (Sup. 
1896)   33  S.  W.  926. 

'Nebraska.  —  Burlington,  etc.,  R. 
Co.  v.  White,  28  Nebr.  166,  44  N.  W. 
95  (1889);  Blakeley  v.  Chicago,  etc., 
R.  Co.,  25  Nebr.  207,  40  N.  W.  956 
(1888);  Northeastern  Nebraska  R. 
Co.  V.  Frazier,  25  Nebr.  53,  40  N.  W. 
609  (1888);  Republican  Valley  R. 
Co.  V.  Arnold,  13  Nebr.  485,  14  N.  W. 
478  (1882);  Fremont,  etc.,  R.  Co.  v. 
Ward,  11  Nebr.  597,  10  N.  W.  524 
(1881). 

New  Jersey. — Laing  V.  United  New 


Jersey  R.  &  C.  Co.,  54  N.  J.  L.  576, 
25  Atl.  409,  33  Am.  St.  Rep.  682 
(1892);  Thompson  v.  Pennsylvania 
R.  Co.,  51  N.  J.  L.  42,  15  Atl.  833 
(1888)    (smoke,  stench,  etc.). 

New  York.  —  Pratt  v.  New  York 
Cent.,  etc.,  R.  Co.,  77  Hun  139,  28  N. 
Y.  Suppl.  463  (1894);  McGean  v. 
Manhattan  R.  Co.,  117  N.  Y.  219,  22 
N.  E.  957    (1889)    (rental  value). 

Ohio.  —  Cleveland,  etc.,  R.  Co.  v. 
Ball,  5  Ohio  St.  568  (1856);  Atlan- 
tic, etc.,  R.  Co.  'v.  Campbell,  4  Ohio 
St,  583,  64  Am.  Dec.  607   (1855). 

Pennsylvania.  —  Watson  v.  Pitts- 
burgh, etc.,  R.  Co.,  37  Pa.  St.  469 
(1860). 

Texas.  —  Boyer  v.  St.  Louis,  etc., 
R.  Co.,  (Civ.  App.  1903)  72  S.  W. 
1038. 

5.  Metropolitan  West  Side  El.  R. 
Co.  V.  Dickinson,  161  111.  22,  43  N. 
E.  706  (1896);  Flynn  v.  Kings 
County  El.  R.  Co.,  3  N.  Y.  App.  Div. 
254,  38  N.  Y.  Suppl.  204  (1896). 

6.  Hagaman  v.  Moore,  84  Ind.  496 
(1882);  Logansport  v.  McMillen,  49 
Ind.  493  ( 1875 ) ;  Roberts  v.  Com'rs 
of  Brown  County,  21  Kan.  247 
(1878). 

Certainly  he  cannot  state  the 
amount  of  the  damage  without  first 
enumerating  the  separate  elements 
constituting  the  loss.  Power  &  Bros. 
V.  Turner,  37  Mont.  521,  97  Pac.  950 
(1908). 

7.  Muldraughs  Hill,  etc.,  Co.  v. 
Maupin,  1  Ky.  L.  Rep.  404  (1870); 
Whipple  V.  Rich,  180  Mass.  477,  63 
N.  E.  5  (1902);  Tenney  v.  Rapid 
City,   (S.  D.  1903)   96  N.  W.  96;  De 
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Breach  of  contract.  —  The  question  as  to  the  amount  of  money 
to  which  a  litigant  may  be  entitled  in  order  to  reimburse  him  in 
case  of  a  breach  of  contract  is  one  for  the  jury  to  determine. 
Under  similar  conditions,*  it  may  well  stand  in  the  same  position. 
In  these  cases  thei  general  rule  applies  that  an  estimate  or  con- 
clusion on  the  matter  will  not  be  received  where  the  result  would 
constitute  an  unnecessary  invasion  of  the  opponent's  right  to  a 
jury  trial.* 


Wald  r.  Ingle,  31  Wash.  616,  72  Pao. 
469,  96  Am.  St.  Rep.  927   (1903). 

8.  Alabama.  —  Young  v.  Cureton, 
87  Ala.  727,  6  South.  352  (1889). 

Arkansas.  —  Pierson  !'.  Wallace,  7 
Ark.  282   (1847). 

Georgia.  —  Foote,  etc.,  Co.  v.  Ma- 
lony,  115  Ga.  985,  42  S.  E.  413 
(1902);  Gilbert  r.  Cherry,  57  Ga. 
128    (1876). 

/«)nois.  — Keith  v.  Bliss,  10  111. 
App.  424  (1881);  Linn  r.  Sigsbee,  67 
111.75  (1873)  ( practice  of  medicine ) . 
Indiana.  —  Bissell  r.  Wert,  35  Ind. 
54  (1871);  Mitchell  v.  Allison,  29 
Ind.  43   (1867). 

loica.  —  Barron  r.  Collenbaugh,  114 
lOAva  71,  86  N.  W.  53  (1901)  (not  to 
reengage  in  livery  business). 

Minnesota.  —  Steinbauer  v.  Stone, 
85  Minn.  274,  88  N.  W.  754  (1902). 

Missouri.  —  Birney  r.  Wabash,  etc., 
R.  Co.,  20  Mo.  App.  470   (1886). 

New  Toi-l-.  —  Francis  r.  Campbell, 
68  N.  Y.  App.  Div.  287,  74  N.  Y. 
Suppl.  246  (1902);  Whiteside  v. 
Connolly,  21  Misc.  19,  46  X.  Y.  Suppl. 
940  (1897),  afjirming  20  Misc.  711, 
44  N.  Y.  Suppl.  1134  (1897);  Man- 
ning 1-.  Maas,  2  Misc.  266,  21  N.  Y. 
Suppl.  959  (1893);  Avery  r.  New 
York  Cent.,  etc.,  R.  Co.,  121  N.  Y. 
31,  24  N.  E.  20  (1890);  Ellsler  v. 
Brooks,  54  N.  Y.  Super.  Ct.  73 
(1886)  (employment  as  actress); 
Thompson  r.  Dickhart,  66  Barb.  604 
(1873);  Whitney  r.  Taylor,  54  Barb. 
536  (1868);  Decker  r.  Myers,  31 
How.  Pr.  .S7-2  (ISfifi);  storehouse  r. 
Mathews,  2  N.  Y.  514   (1849). 


Oftio.— Shepherd  v.  Willis,  19  Ohio 
142  (1850). 

Oregon.  —  U.  S.  v.  McCann,  40 
Oreg.  13,  66  Pae.  274  (1901). 

^Viscons^n.  —  Churchill  v.  Price,  44 
Wis.  540   (1878). 

Utah.  —  Larkin  r.  Chamberlin,  5 
Utah  140,  13  Pac.  361    (1887). 

United  States. — ilemphis  r.  Brown, 
20  Wall.  289,  22  L.  ed.  264   (1873). 

Profits.  —  A  witness  should  not  be 
permitted  to  testify  as  to  what  would 
have  been  plaintiffs'  profits  if  they 
had  been  allowed  to  perform  a  con- 
tract. This  is  a  mere  conclusion.  He 
should  be  confined  to  a  statement  of 
fact  showing  what  it  ^Aould  cost  to 
do  the  work.  Hardaway  Wright  Co. 
V.  Bradley  Bros.,  (Ala.  1909)  51  So. 
21. 

9.  Alabama.  —  Trammell  ;;.  Ram- 
age,  97  Ala.  666,  11  South.  916 
(1892);  Hames  v.  Brownlee,  63  Ala. 
277  (1879)  ;  Donnell  v.  Jones,  13  Ala. 
490,  48  Am.  Dec.  59    (1848). 

Arkansas.  —  St.  Louis,  etc.,  R.  Co. 
V.  Law,  68  Ark.  218,  223,  57  S.  W. 
258  (1900)  ;  Little  Rock,  etc.,  R.  Co. 
V.  Haynes,  47  Ark.  497,  1  S.  W.  774 
(1886). 

Colorado.  —  Old  c.  Keener,  22  Colo. 
6,  43  Pac.  127   (1895). 

Georgia.  —  Woodward  r.  Gates,  38 
Ga.  205   (1868). 

Illinois.  —  Birmingham  F.  Ins.  Co. 
r.  Pulver,  126  111.  329,  18  X.  E.  804, 
9  Am.  St.  Rep.  598    (1888). 

Indiana.  —  Louisville,  etc.,  R.  Co. 
!■.  Sparks,  12  Ind.  App.  410,  40  K.  E. 
546    (1895);    Toledo,  etc.,   R.   Co.   V. 
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Benefits.  —  The    rule    likewise    applies    where    benefits    are 


Jackson,  5  Ind.  App.  547,  32  N.  E. 
793  (1892);  Pittsburgh,  etc.,  R.  Co. 
V.  Hixon,  79  Ind.  Ill  (1881);  Noah 
V.  Angle,  63  Ind.  425  (1878)  ;  Bissell 
f.  AYert,  35  Ind.  54  (1871)  ;  New  Al- 
bany, etc.,  R.  Co.  V.  Huff,  19  Ind.  315 
(1862);  Evansville,  etc..  Straight 
Line  R.  Co.  v.  Cochran,  10  Ind.  560 
(1858). 

loioa.  —  Harrison  v.  Iowa  Midland 
R.  Co.,  36  Iowa  323  ( 1873 )  ;  Cannon 
V.  Iowa  City,  34  Iowa  203  (1872); 
Russell  r.  Burlington,  30  Iowa  262 
(1870);  Grinnell  v.  Mississippi,  etc., 
E.  Co.,  18  Iowa  570  (1864);  Whit- 
more  v.  Bowman,  4  Greene  148 
(1853);  Thomas  v.  Isett,  1  Greene 
470  (1848). 

Kansas.  —  Atchison,  etc.,  R.  Co.  v. 
Snedeger,  5  Kan.  App.  700,  49  Pac. 
103  (1897);  Atchison,  etc.,  R.  Co.  v. 
Wilkinson,  55  Kan.  83,  39  Pac.  1043 
(1895)  ;  Sharon  Town  Co.  v.  Morris, 
39  Kan.  377,  18  Pac.  230  (1888). 

Louisiana.  —  Bonner  v.  Copley,  15 
La.  Ann.  504    (1860). 

Minnesota.  —  Sowers  v.  Dukes,  8 
Minn.  23    (1862). 

Missouri.  —  Watkins  v.  St.  Louis, 
etc.,  E.  Co.,  44  Mo.  App.  245  (1891)  ; 
Kennedy  v.  Holladay,  25  Mo.  App. 
503  (1887)  ;  White  v.  Stoner,  18  Mo. 
App.  540    (1885). 

tiehraska.  —  Read  v.  Valley  Land, 
etc.,  Co.,  66  Nebr.  423,  92  X.  W.  622 
( 1902 )  ;  Piper  v.  Woolman,  43  Nebr. 
280,  61  N.  W.  588  (1895);  Burling- 
ton, etc.,  R.  Co.  V.  Schluntz,  14  Nebr. 
421,  16  N.  W.  439  (1883). 

Xeic  Tork.  —  Charman  v.  Hibbler, 
31  N.  Y.  App.  Div.  477,  52  X.  Y. 
Suppl.  212  (1898);  Beardsley  v.  Le- 
high Valley  R.  Co.,  142  N.  Y.  173, 
36  N.  E.  877  ( 1894 )  ;  Burditt  v.  New 
York  Cent.,  etc.,  E.  Co.,  71  Hun  361, 
24  N.  Y.  Suppl.  1137  (1893)  ;  Roberts 
V.  New  York  El.  R.  Co.,  128  N.  Y. 
455,  28  N.  E.  486,  13  L.  E.  A.  499 
(1891)  ;  Ranch  v.  New  York,  etc.,  R. 
Co..  ?  X.  Y.  Suppl.  108  (1888)  ;  New- 


ton V.  Fordham,  7  Hun  58  (1876); 
Hudson  V.  Caryl,  2  Thomps.  &  C.  245 
(1873);  Green  v.  Plank,  48  N.  Y. 
669  (1872)  ;  Marcly  v.  Shults,  29  N. 
Y.  346  (1864)  ;  Van  Deusen  v.  Young, 
29  N.  Y.  9  (1864)  ;  Simons  v.  Monier, 
29  Barb.  419  (1859)  ;  Duff  v.  Lyon,  1 
E.  D.  Smith  536  (1852);  Dolittle  v. 
Eddy,  7  Barb.  74  (1849);  Harger  r. 
Edmonds,  4  Barb.  256  (1848);  Lin- 
coln V.  Saratoga,  etc.,  R.  Co.,  23 
Wend.  425   (1840)    (services). 

Ohio.  —  Columbus,  etc.,  R.  Co.  v. 
Gardner,  45  Ohio  St.  309,  13  N.  E. 
69  (1887);  Alexander  v.  Jaeoby,  23 
Ohio  St.  358   (1872). 

Oregon.  —  Burton  -v.  Severance,  22 
Greg.  91,  29  Pac.  200   (1892). 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Bur- 
roughs, 27  Tex.  Civ.  App.  422,  66  S. 
W.  83  ( 1901 )  ;  Gulf,  etc.,  R.  Co.  v. 
White,  (Civ.  App.  1895)  32  S.  W. 
322;  Galveston,  etc.,  R.  Co.  v.  Wesch, 
85  Tex.  593,  22  S.  W.  957  (1893), 
reversing  (Civ.  App.  1893)  21  S.  W. 
62;  Ft.  Worth,  etc.,  R.  Co.  v.  Ward, 
2  Tex.  Civ.  App.  598,  21  S.  W.  607 
(1893);  Taylor  v.  Long,  (Sup.  1891) 
16  S.  W.  1084;  Houston,  etc.,  R.  Co. 
V.  Burke,  55  Tex.  323,  40  Am.  Rep. 
808  (1881);  Thompson  v.  Miller,  1 
Tex.  App.  Civ.  Cas.  §  1109  (1881); 
Lee  V.  Wilkins,  1  Tex.  Unrep.  Cas. 
287  (1880)  ;  Clardy  v.  Callicoate,  24 
Tex.  170   (1859). 

Washington.  —  Ferguson  ■!;.  Tobey, 
1  Wash.  Terr.  275    (1869). 

Wisconsin.  —  Blair  v.  Milwaukee, 
etc.,  E.  Co.,  20  Wis.  262  (1866). 

"  It  is  not,  as  a  general  rule,  per- 
missible for  a  witness  to  estimate  the 
damages  a  party  has  sustained  by  the 
doing  or  omitting  to  do  a  particular 
act.  That  is  not  a  fact,  but  a  matter 
of  opinion,  to  be  deduced  from  com- 
petent evidence  by  the  court  or  jury 
trying  the  issues  of  fact."  St.  Louis, 
etc.,  E.  Co.  V.  Law,  68  Ark.  218,  223, 
57  S.  W.  258    (1900). 
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claimed  by  way  of  recoupment  or  in.  mitigation^"  or  cancella- 
tion ^^  of  damages. 

Administrative  details.  —  The  rule  is  the  same  even  where  a 
party  himself  appears  as  a  witness.^  ^  Nor  is  it  varied  by  the  fact 
that  a  judge,  sitting  without  a  jury,  asks  the  question.^^ 


10  Hagaman  v.  Moore,  84  Ind.  496 
( 1882 )  ;  Shaw  v.  Charlestown,  2  Gray 
(Mass.)  107  (1854);  Purdy  i:.  Man- 
hattan R.  Co.,  3  Misc.  (N.  Y.)  50,  22 
N.  Y.  Suppl.  943    (1893). 

11.  Mobile  Furniture  Commission 
Co.  r.  Little,  108  Ala.  399,  19  South. 
443  (1896);  McGregor  v.  Brown,  10 
N.  Y.  114  (1854). 

12.  Alabama. — -Trammell  r.  Ram- 
age,  97  Ala.  666,  11  South.  916 
(1892). 

Arkansas.  —  St.  Louis  &  S.  F.  Ry. 
Co.  V.  Jones,  59  Ark.  105,  26  S.  W. 
595  (1894)  ;  Little  Rock,  etc.,  R.  Co. 
■1!.  Haynes,  47  Ark.  497,  1  S.  W.  774 
(1886). 

California.  —  Razzo  v.  Varni,  21 
Pac    762   (1889). 

Georgia.  —  Central  R.  Co.  v.  Senn, 
73  Ga.  705  (1884);  Central  R.,  etc., 
Co.  v.  Kelly,  58  Ga.  107  (1877)  ;  Gil- 
bert V.  Cherry,  57  Ga.  128  (1876) 
(contract) . 

Idaho.  —  Axtell  r.  Northern  Pac. 
R.  Co.,  74  Pac.  1075   (1903). 

Illinois.  —  Chicago,  etc.,  R.  Co.  v. 
Roberts,  35  111.  App.  137  (1889) 
(wife's  services)  ;  Keith  v.  Bliss,  10 
111.  App.  424   (1881)    (contract). 

Indiana.  —  Ross  v.  Stockwell,  19 
Ind.  App.  86,  49  N.  E.  50  (1898) 
(breach  of  covenant  in  lease)  ;  Ohio, 
etc.,  R.  Co.  V.  Nickless,  71  Ind.  271 
(1880);  Baltimore,  etc.,  R.  Co.  v. 
Stoner,  59  Ind.  579   (1877). 

loioa. — -Lewis  v.  Burlington  Ins. 
Co.,  71  Iowa  97,  32  N.  W.  190  (1887) 
(tornadoes) . 

Kansas.  —  Atchison,  etc.,  R.  Co.  v. 
Wilkinson,  55  Kan.  83,  39  Pac.  1043 
(1895);  Upcher  r.  Oberlender,  50 
Kan.  315,  31  Pac.  1080  (1893)  ;  Tefft 
1-.  Wilcox,  6  Kan.  46    (1870). 

Eentucky.  —  Cincinnati,    N.    0.*  & 


T.    P.   Ry.    Co.   V.    Brandenburg,    142 
Ky.  814,  135  S.  W.  296   (1911). 

Massachusetts.  —  Whipple  r.  Rich, 
180  Mass.  477,  63  X.  E.  5  (1902). 

Michigan.  —  Howell  r.  Medler,  41 
Mich.  641,  2  N.  W.  911   (1879). 

Missouri.  —  Hurt  r.  St.  Louis,  etc., 
R.  Co.,  94  Mo.  255,  7  S.  W.  1,  4  Am. 
St.  Rep.  374  (1888)  (loss  of  child's 
services)  ;  Williams  v.  Dent  Iron  Co., 
30  Mo.  App.  662  ( 1888 )  ;  Smith  v. 
Young,  26  Mo.  App.  575  (1887)  (se- 
duction) ;  Birney  v.  Wabash,  etc.,  R. 
Co.,  20  Mo.  App.  470  (1886)  (con- 
tract) . 

Nebraska.  —  Lincoln,  etc.,  R.  Co.  v. 
Sutherland,  44  Nebr.  526,  62  N.  W. 
859  (1895)  ;  Wellington  v.  Moore,  37 
Nebr.  560,  56  N.  W.  200  (1893); 
Burlington,  etc.,  R.  Co.  r.  Beebe,  14 
Nebr.  463,  16  N.  W.  747   (1883). 

New  York.  —  Avery  v.  New  York 
Cent.,  etc.,  R.  Co.,  121  N.  Y.  31,  24 
N.  E.  20  (1890)  (contract);  Green 
t:  Plank,  48  N.  Y.  669  (1872). 

Oklahoma.  —  Tootle  r.  Kent,  12 
Okla.  674,  73  Pac.  310  (1903). 

Oregon. — U.  S.  r.  McCann,  40  Oreg. 
13,  66  Pac.  274  (1901)  (breach  of 
contract ) . 

South  Dakota.  —  Tenney  l\  Rapid 
City,  96  N.  W.  96  (1903);  Webster 
V.  White,  8  S.  D.  479,  66  N.  W.  1145 
(1896). 

Texas.  —  Landrum  )■.  Wells,  7  Tex. 
Civ.  App.  625,  26  S.  W.  1001  (1894) 
(mental  suffering). 

Vermont.  —  Bain  v.  Cushman,  60 
Vt.  343,  15  Atl.  171   (1888). 

Washington. — Kirk  r.  Seattle  Elec- 
tric Co.,  108  Pac.  604  (1910);  De 
Wald  r.  Ingle,  31  Wash.  616,  72  Pac. 
469,  96  Am.  St.  Rep.  927   (1903). 

Wisconsin.  —  Churchill  v.  Price,  44 
Wis.  540   (1878)    (contract). 

13.  Manning  v.  Maas,  2  Misc.    (N. 
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§  2340.  (Conclusions  of  Law;  When  rejected;  Damages); 

Elements  of  Damage.  —  Even  where  the  witness  is  forbidden  to 
state  his  estimates  as  to  the  amount  of  damage  suffered,  he  may 
be  permitted  to  give,  in  reasonable  detail,  the  separate  elements 
which  go  to  make  up  the  complainant's  loss.^  Nor  is  it  im- 
portant that  in  testifying  he  sees  fit  to  add  to  his  narration  certain 
obvious  deductions  of  common  sense.^  Where,  however,  an  ele- 
ment of  damage  cannot  be  separated  by  the  witness  he  is  not  per- 
mitted to  state  it.^  So  the  injury  caused  to  adjacent  land  by  a 
taking,  as  in  the  ease  of  that  which  has  been  condemned  for  rail- 
road purposes,  cannot  be  given  in  its  separate  elements.*  The 
same  principle  applies  where  it  happens  that  two  independent 
causes  have  contributed  to  a  given  injury,  as  where  there  has  been 
long  exposure  to  the  weather  and  rough  -handling  by  a  railroad 
company,^  in  which  event  a  witness  will  not  be  permitted  to  state 
his  conclusion  as  to  the  relative  amount  of  damage  caused  by  each. 
Value.  —  There  is  authority  to  the  effect  that  individual  ele- 
ments of  value  which  the  property  in  question  is  said  to  possess 
cannot  be  stated  to  the  jury.® 

§  2341.  (Conclusions  of  Law;  When  rejected;  Damages;) 
Eminent  Domain.  —  A  proponent  acquires  no  additional  rights  to 
submit  to  the  jury  a  conclusion  by  his  witness  as  to  damage  on 
account  of  the  fact  that  the  injury  was  caused  by  acts  of  a  public 

Y.)  266,  21  N.  Y.  Suppl.  959  (1893)  ;  etc.,  R.   Co.  i.   Eble,  3  Finn.    (Wis.) 

Norman  v.  Wells,  17  Wend.    (N.  Y.)  334,  4  Chandl.   (Wis.)   72   (1851). 

136   (1837)    (covenant).  Cross-examination.  —  A    detail   of 

§    2340-1.    Georgia.  — ■  Stewart    v.  the  separate  elements  of  damage  rec- 

Lanier  House  Co.,  75  Ga.  582  ( 1885 ) .  ognized  by  the  witness  may  be  sought 

Illinois.  —  Danville  &  I.  H.  R.  Co.  upon    cross-examination.      Matter    of 

V.  Fidriek,  137  111.  App.  553    (1907).  Bloomfield,  etc..  Gaslight  Co.  v.  Cal- 

lowa.  — Dougherty  v.    Stewart,   43  kins,   1    Thomps.   &   C.    (N.   Y.)    549 

Iowa  648   (1876).  (1873). 

Nebraska.  —  Republican   Valley   E.  '     3.  Chicago,  etc.,  R.  Co.  v.  Hall,   8 

Co.  V.  Linn,  15  Nebr.  234,  18  N.  W.  111.  App.  621   (1881). 

35    (1883).  4.  In  re  New  York,  etc.,  R.  Co.,  29 

New  Yorfc.  — Matter  of  Bloomfield,  Hun  (N.  Y.)  609   (1883). 

etc.,     Gas-light     Co.     v.     Calkins,     1  5.  Bath    v.    Houston,    etc.,    R.    Co., 

Thomps.   &   C.    (N.   Y.)    549    (1873)  (Tex.  Civ.  App.  1904)    78  S.  W.  993 

(sinking    and    maintaining    drain);  (cotton). 

Seamans     v.    Smith,     46    Barb.     320  6.  Packard  f.  Bergen  Neck  R.  Co., 

(1866).  54  N.  J.  L.  553,  25  Atl.  506    (1892) 

2.  Stertz  v.   Stewart,   74  Wis.   160,  (uses  to  which  land  is  adapted). 
42   N.    W.    214    (1889);    Milwaukee, 
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nature.  As  has  just  been  seen/  the  fact  that  injury  resulted  from 
a  taking  under  the  right  of  eminent  domain  for  highway  purposes 
or  to  facilitate  the  construction  of  a  railroad  is  a  matter  of  no 
consequence.  Evidence  of  an  estimate  of  damages  has,  indeed, 
frequently  been  received  ^  in  cases  where  such  an  exercise  of  pub- 
lic right  has  occurred.  Admissibility,  however,  is  determined 
under  such  circumstances  by  a  variety  of  administrative  considera- 
tions, among  which  the  public  nature  of  the  taking  has  no  place. 
Xor  is  it  at  all  essential  that  the  witness  as  to  value  should  also 
be  familiar  with  the  future  purposes  to  which  the  condemned  land 
is  to  be  devoted.^ 

§  2342.  (Conclusions  of  Law;  When  rejected;  Damages); 

Reinforcing  Reasons.  —  The  fact  that  an  estimate  by  a  witness  as 
to  damages  is  an  invasion  of  the  province  of  the  jury  may  not  be 
the  sole  ground  for  rejecting  his  conclusion.  Other  administrative 
considerations,  or  procedural  rules  may  influence  the  court  to 
adopt  the  same  course.  Thus  the  result  of  the  witness'  reasoning 
may  have  been  founded  in  part  at  least,  upon  unsworn  statements 
of  others.-'  The  question  calling  for  his  conclusion  may  also  be 
so  asked  as  to  admit  of  no  single  answer.  This  is  bewildering 
and  may  rationally  be  rejected  ^  as  tending  to  mislead  the  jury.^ 

§  2343.  (Conclusions  of  Law;  When  rejected;  Damages; 
Reinforcing  Reasons) ;  Legal  Reasoning.  —  Practically  the  same 
objection  applies  to  receiving  an  answer  which  carries  with  it  a 
large  element  of  conjecture. -"^  It  may  even  be  that  no  adequate 
necessity  has  been  shown  for  receiving  the  secondary  evidence  of 
a  conclusion.^     Possibly  the  proponent  could  produce  more  pri- 

§  2341-1.  §  2339.  §    2343-1.    Friedeuwald     r.     Balti- 

2.  §  2333.  more,  74  ild.  116,  21  Atl.  555  (1S91) 

3.  In  a  like  manner,  those  speak-  (ladies  using  street)  ;  Chesapeake, 
ing  as  to  damages  by  a  railroad  lay-  etc.,  Telephone  Co.  t".  Mackenzie,  74 
out,  need  not  be  familiar  with  use  of  ild.  36,  21  Atl.  690,  28  Am.  St.  Rep. 
railroads  or  their  practical  operation.  219  (1891);  Feldman  r.  Detroit 
City  of  Paris  i:  Cairo,  V.  &  C.  Ry.  United  Ry.,  102  Jlich.  486,  127  N.  W, 
Co.,  248  111.  213,  93  N.  E.  72!)  (1911).  687.   17  Detroit  Leg.  N.  891    (1910)  ; 

§  2342-1.  Johnson  v.  Beeney,  9  111.  Devlin    r.    JIayor,   4   Misc.     (N.    Y.) 

App.  64    (1881).  106,    23    N.    Y.    Suppl.    888     (1893) 

2.  Michigan  Southern,  etc.,  R.  Co.  (profit  under  a  contract)  ;  Harpend- 
r.  McDonough,  21  Mich.  165,  4  Am.  ing  v.  Shoemaker,  37  Barb.  (N.  Y.) 
Rep.  466  (1870).  270(1860)    (amount  of  a  crop). 

3.  §  386.  2-  §  1809. 
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mary  evidence  on  the  point  and  in  fact,  he  may  already  have  done 
so.  Upon  ordinary  principles,  therefore,  the  act  of  reasoning  will 
be  excluded.^  Naturally  a  separation  of  reasoning  from  obser- 
vation may  be  in  part  accomplished  by  the  detail  of  facts  which 
it  is  in  the  power  of  the  court  to  require  and  for  the  other  side  to 
obtain  upon  cross-examination.* 

§  2344.  (Conclusions  of  Law;  When  rejected;  Damages; 
Reinforcing  Reasons);  Graver  Objections The  graver  objec- 
tion, however,  as  has  been  said,  lies  in  the  consideration  that  the 
point  concerning  which  the  witness  offers  to  testify  is  precisely 
that  which  the  opponent  has  a  right  to  insist  that  the  jury  shall 
decide.^  The  principle  is  even  clearer,  if  such  a  thing  were  pos- 
sible, that  the  awarding  of  punitive  damages  is  within  the 
special  field  of  the  jury's  action.^  It  is  at  once  obvious,  more- 
over, that  the  witness,  in  giving  his  conclusion  as  to  damages  is 
not  only  declaring  what  constituent  facts  ^  on  this  issue  he  finds 
to  be  true,  but  is  also,  in  reality,  applying  the  law  to  them.*  In 
other  words,  he  is,  in  effect,  ruling  upon  liability,  as  presented  in 
a    civil  °    the    controverted    rights    and    duties    of    individuals, 

3.  Lewis  v.  Burlington  Ins.  Co.,  71  New  York.  —  Schermerhorn  v.  Ty- 
lowa  97,  32  N.  W.  190   (1887).                  ler,  11  Hun  549    (1877)  ;  Richardson 

4.  Springfield  &  N.  E.  Traction  Co.       v.  Northrup,  66  Barb.  85   (1867). 

V.  Warrick,  249  111.  470,  94  N.  E.  933  Texas.—  Gulf,  etc.,  R.  Co.  v.  White, 

(1911).  (Civ.  App.  1895)   32  S.  W.  322;  Gulf, 

§  2344-1.  Illinois.  —  Chicago,    etc.,  etc.,   R.   Co.   v.   Wright,    1   Tex.   Civ. 

R.  Co.  V.  Springfield,  etc.,  R.  Co.,  67  App.  402,  21  S.  W.  80    (1892). 

111.   142    (1873).  Utah.  —  Anderson  v.   Ogden  Union 

Iowa.  —  Hartley  v.  Keokuk,  etc.,  R.  R.,  etc.,  Co.,  8  Utah  128,  30  Pac.  305 

Co.,    85    Iowa    455,    52    N.    W.    352  (1892). 

(1892).  2.  Chandler  v.   Bush,   84  Ala.   102, 

7i  o nsas.  —  Chicago,   etc.,   R.   Co.   v.  4  South.  207   (1887). 

Muller,    45    Kan.    85,    25    Pac.    210  3.  §§  47,  49. 

(1890)  ;  Wichita,  etc.,  R.  Co.  v.  Kuhn,  4.  Louisville,  etc.,  R.  Co.  v.  Sparks, 

38  Kan.  675,  17  Pac.  322  (1888).  12    Ind.    App.    410,    40    N.    E.    546 

Michigan.  —  Matter    of    First    St.,  (1895)     (crops);    De   Witt  v.   Barly, 

58  Mich.  641,  26  N.  W.  159    (1886).  17  N.  Y.  340    (1858);   Morehouse  v. 

A"  efirosfea.  —  Fremont,   etc.,   R.   Co.  Mathews,  2  N.  Y.  514    (1849);   Nor- 

r.   Marley,   25   Nebr.    138,   40   N.   W.  man  v.  Wells,  17  Wend.   (N.  Y.)   136 

948,    13    Am.    St.    Rep.    482     (1888)  (1837). 

(crops);     Fremont,    etc.,    R.    Co.    v.  5.  Pagan  v.  City  of  Highland,  152 

Lamb,   11   Nebr.  592,    10   N.   W.   493  111.    App.    607    (1910);    Quincy   Gas, 

(1881);     Fremont,    etc.,    R.    Co.    v.  etc.,  Co.  t;.  Bauman,  104  111.  App.  600' 

Whalen,  11  Nebr.  585,  10  N.  W.  491  (1902),  affirmed,  203  111.  295,  67  N. 

(1881).  E.   807    (1903);    Sheldon  v.  Bigelow, 


Conclusions  from  Obseevation;  Law. 


3172 


or  criminal  ^  proceeding.  In  finding  tlie  existence,  however,  of 
the  vitally  constituent  facts,  a  witness,  asked  to  give  his  conclu- 
sion as  to  damages,  can  be  by  no  means  confined  to  those  which 
are  physical.^  Where  the  existence  of  a  psychological  fact  is  in- 
volved, such  as  intent,  knowledge,^  motive,  purpose,®  or  the  like. 


118  Iowa  586,  92  N.  W.  701  (1902)  ; 
Sisson  1-.  Yost,  12  N.  Y.  Suppl. 
373  (1890);  Berryhill  v.  McKee,  1 
Humphr.    (Tenn.)   31    (1839). 

6.  Arkansas.  —  Jones  v.  State,  58 
Ark.  390,  24  S.  W.  1073    (1894). 

California.  —  People  v.  Storlce,  128 
Cal.  486,  60  Pae.  1090  (1900). 

Georgia.  —  Owensby  v.  State,  96 
Ga.  433,  23  S.  E.  422  (1895)  ;  Allen 
V.  State,  9  Ga.  492   (1851). 

Louisiana.  —  State  T.  Robertson, 
111  La.  35,  35  South.  375   (1903). 

Michigan.  —  People  r.  Row,  98  N. 
W.  13   (1904). 

Missouri.  —  Garret  v.  State,  6  Mo. 
1   (1839). 

NeiD  York.  —  People  v.  McLaugh- 
lin, 13  Misc.  287,  35  N.  Y.  Suppl.  73 
(1895). 

South  Dakota.  —  State  v.  Wilson, 
4  S.  D.  535,  57  N.  W.  '338   (1894). 

Texas.  —  Thompson  v.  State,  42 
Tex.  Cr.  140,  57  S.  W.  805  (1903); 
Prince  r.  State,  (App.  1892)  20  S. 
W.  582;  Campbell  v.  State, '  30  Tex. 
App.  645,  18  S.  W.  409  (1892); 
Jones  V.  State,  30  Tex.  App.  426,  17 
S.  W.  1080  (1891);  Tillery  r.  State, 
24  Tex.  App.  251,  5  S.  W.  842,  5  Am. 
St.  Rep.  882  (1887)  ;  Debbs  ■!).  State, 
43  Tex.  650  (1875). 

Washington.  —  State  v.  Coella,  3 
Wash.  99,  28  Pac.  28   (1891). 

Implication  of  guilt.  —  Acts  other- 
wise relevant  do  not  become  inadmis- 
sible merely  by  reason  of  the  fact 
that  they  would  probably  not  have 
been  done  except  the  accused  was  be- 
lieved to  be  guilty.  People  v.  Ward, 
105  Cal.  335,  38  Pac.  945  (1894); 
Hill  r.  State,  37  Tex.  Cr.  415,  35  S. 
W.  660  (1896);  Kirlc  v.  State,  (Tex. 
Cr.  App.  1896)  37  S.  W.  440;  Camp- 
bell V.  State,  30  Tex.  App.  645,  18  S. 


W.  409  (1892).  Where  the  only  pro- 
bative relevancy  is  that  of  the  im- 
plication itself,  rejection  follows  as 
a  matter  of  course.  §  2706.  Thomp- 
son r.  State,  42  Tex.  Cr.  140,  57  S. 
W.  805  (1900).  Should  it  become 
probable,  however,  that  the  implied 
assertion  of  guilt  coming  from  such 
conduct  may  unduly  influence  the 
minds  of  the  jury,  administration 
may  reject  the  evidence  though  logic 
be  entirely  satisfied. 

7.  §  43. 

8.  Bailey  r.  State,  107  Ala.  151, 
18  South.  234  (1895)  ;  Bank  of  Com- 
merce V.  Selden,  1  Minn.  340  (1856)  ; 
Union  Pac.  R.  Co.  v.  O'Brien,  161 
U.  S.  451,  16  S.  Ct.  618,  40  L.  ed. 
766  (1895),  affirming  49  Fed.  538,  1 
C.  C.  A.  354  (1892). 

9.  Alabama.  —  Mobile  Furniture 
Com.  Co.  ■«.  Little,  108  Ala.  399,  19 
South.  443  (1896);  Garrett  r.  Tra- 
bue,  Davis  &  Co.,  82  Ala.  227,  3 
South.  149  (1887);  McCormick  t'. 
Joseph,  77  Ala.  236  (1884);  Baker 
V.  Trotter,  73  Ala.  277  (1882);  Her- 
ring r.  Skaggs,  62  Ala.  180,  34  Am. 
Rep.  4  (1878);  Cox  r.  Whitfield,  18 
Ala.  738  (1851);  Peake  r.  Stout,  In- 
goldsby  &  Co.,  8  Ala.  647   (1845). 

California.  — Tait  v.  Hall,  71  Cal. 
149,  12  Pac.  391   (1886). 

Connecticut.  —  Lowell  r.  Hammond 
Co.,  66  Conn.  500,  34  Atl.  511  (1895). 

Illinois.  —  Ryan  v.  Potwin,  60  111. 
App.  637  (1895);  Hoehn  r.  Chicago, 
etc.,  R.  Co.,  152  111.  223,  38  N.  E. 
549  (1894);  Ciliak  v.  Klekr,  117  111. 
643,  7  N.  E.  Ill  (1886),  reversing 
17  111.  App.  124  (1885);  Ames  r. 
Snider,  69  111.  376  (1873). 

loiva.  —  Starr  v.  Stevenson,  91 
Iowa  684,  60  N.  W.  217  (1894); 
Carey  r.   Gunnison,  51    Iowa   202,   1 
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he  is  asked  to  determine  their  presence  or  absence  in  order  to  reach 
his  conclusion.^"  In  a  similar  manner,  he  may  also  be  called 
upon,  as  it  were,  to  decide  whether  a  contract  has  been  fully  per- 
formed."    He  may  even  be  required,  if  such  a  question  were 


N.  W.  510  (1879);  Locke  v.  Sioux 
City,  etc.,  R.  Co.,  46  Iowa  109  (1877). 

Massachusetts.  —  Goodale  v.  Wor- 
cester Agricultural  Soc,  102  Mass. 
401  (1869)  ;  Lee  v.  Wheeler,  11  Gray 
236   (18.58). 

Minnesota.  —  Lowry  v.  Harris,  12 
Minn.  255  (1867). 

Missouri. —  Rimel  v.  Hayes,  83  Mo. 
200   (1884). 

Nebraska.  —  Lacey  v.  Central  Nat. 
Bank,  4  Nebr.  179  (1875).  See  also 
Cressler  v.  Rees,  27  Nebr.  515,  43  N. 
W.  363,  20  Am.  St.  Rep.  691   (1889). 

XeiD  York.  —  Everitt  v.  New  York 
Engraving,  etc.,  Co.,  14  Misc.  580,  35 
N.  Y.  Suppl.  1097  (1895);  Western 
Nat.  Bank  v.  Flannagan,  14  Misc.  317, 
35  N.  Y.  Suppl.  848  (1895);  Doug- 
lass V.  Leonard,  17  N.  Y.  Suppl.  591 
(1892),  reversing  14  N.  Y.  Suppl. 
274  (1891);  Dwight  v.  Badgley,  60 
Hun  144,14  N.  Y.  Suppl.  498  (1891); 
Manufacturers',  etc.,  Bank  v.  Koch, 
105  N.  Y.  630,  12  N.  E.  9  (1887); 
Bayliss  v.  Cockcroft,  81  N.  Y.  363 
(1880);  Filkins  v.  Baker,  6  Lana. 
516  (1872);  Clussman  v.  Merkel,  3 
Bosw.  402   (1858). 

North  Carolina.  —  Wolf  v.  Arthur, 
112  N.  C.  691,  16  S.  E.  843  (1893). 

Pennsylvania.  —  Heath  v.  Slocum, 
115  Pa.  St.  549,  9  Atl.  259   (1887). 

South  Carolina.  —  Simmons  Hard- 
ware Co.  V.  Bank  of  Greenwood,  41 
S.  C.  177,  19  S.  E.  502,  44  Am.  St. 
Rep.  700   (1894). 

Tennessee.  —  Girdner  v.  Walker,  1 
Heisk.  186   (1870). 

Texas.  —  Hurlbut  v.  Boaz,-  4  Tex. 
Civ.  App.  371,  23  S.  W.  446  (1893); 
Gabel  v.  Weisensee,  49  Tex.  131 
(1878). 

Utah. —  Watson  v.  Butterfield  Min. 
Co.,  24  Utah  222,  66  Pac.  1067 
(1901). 


Wisconsin. — McKesson  v.  Sherman, 
51  Wis.  303,  8  N.  W.  200  (1881); 
Flanders  v.  Cottrell,  36  Wis.  564 
(1875);  Central  Bank  v.  St.  John, 
17  Wis.  157   (1863). 

10.  Chicago,  etc.,  R.  Co.  v.  Kuck- 
kuck,  197  111.  304,  64  N.  E.  358 
(1902)  ("any  reason  to  suppose"); 
Wabash  R.  Co.  v.  Smillie,  97  111.  App. 
7    (1901)    (reliance). 

Malicious  prosecution.  —  On  such 
an  action,  a  defendant  may  properly 
testify  that  in  doing  as  he  did  he  was 
not  actuated  by  malice.  Autry  v. 
Floyd,  127  N.  C.  186,  37  S.  E.  208 
(1900). 

11.  La  Fayette  R.  Co.  v.  Tucker, 
124  Ala.  514,  27  South.  447  (1900); 
Githens  v.  McDonnell,  24  Ind.  App. 
395,  56  N.  E.  855  (1900);  Phillips 
t'.  Menomonie  Hydraulic-Press  Brick 
Co.,  (Minn.  1909)  122  N.  W.  874; 
Taylor  v.  McFatter,  (Tex.  Civ.  App. 
1908)  109  S.  W.  395  (done  everything 
required)  ;  Anderson  Electric  Co.  v. 
Cleburne  Water,  etc.,  Co.,  23  Tex. 
Civ.  App.  328,  57  S.  W.  575  (1900) 
( electric  light  plant )  ;  German  Ins. 
Co.  V.  Pearlstone,  18  Tex.  Civ.  App. 
706,  45  S.  W.  832  (1898). 

A  shorthand  form  of  statement. — 
Even  here,  should  the  conclusion  as 
to  the  performance  of  a  contract  be 
merely  a  shorthand  method  of  stating 
the  obvious  result  of  unambiguous 
facts,  it  may  be  received.  Phillips  v. 
Menomonie  Hydraulic-Press  Brick 
Co.,   (Minn.  1909)   122  N.  W.  874. 

Little  objection  would  probably  be 
felt  to  allowing  a,  witness  to  testify 
that  a  building  had  been  constructed 
in  accordance  with  certain  specifica- 
tions. J.  T.  Stark  Grain  Co.  v.  Harry 
Bros.  Co.,  (Tex.  Civ.  App.  1909)  122 
S.  W.  947. 
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allowed,  to  state  his  inferences  as  to  whether  the  provisions  of  a 
will  had  been  carried  into  effeet.^^  Evidently,  such  an  act  of 
reasoning  goes  very  far  toward  substituting  the  witness  for  the 
jury  and  can  be  justified,  from  an  administrative  point  of  view, 
only  upon  the  exhibition  to  the  court  of  a  highly  cogent  forensic 
necessity. 

Mental  state  of  third  persons.  —  The  high  proportion  of  reason- 
ing involved  has  also  the  effect,  noted  in  other  places,''^  of  ex- 
cluding a  direct  inference  or  conclusion  as  to  the  mental  state  of 
a  third  person.^*  Thus,  a  witness  will  not  be  allowed  to  express 
his  opinion  as  to  what  a  given  individual  actually  knew.''^ 
Should  it  chance,  however,  that  the  facts  are  few  and  the  infer- 
ence a  necessary  one,  the  conclusion  will  be  received.^  ^ 

§  2345.  (Conclusions  of  Law;  When  rejected);  Indebtedness. 

—  Whether  A  is  indebted  to  B  is  primarily  a  question  of  law.  A 
witness,  therefore,  may  not  be  allowed  to  invade  the  province  of 
the  jury  as  well  as  that  of  the  judge  by  stating  his  conclusion  in 
regard  thereto.-'  Thus,  the  mere  inference  of  a  creditor  that  a 
certain  person  is  indebted  to  him  has  been  held  not  to  support  a 
verdict  against  the  latter.^ 

§  2346.  (Conclusions  of  Law;  When  rejected);  Justification. 

—  The  legal  conclusion  of  a  witness  as  to  whether  any  excuse  ^ 
or  justification  for  conduct  exists  is  not  ordinarily  admissible. 

12.  McFarland  v.  McFarland,  177  48  (1896);  Springfield  Consol.  R.  Co. 
111.  208,  52  N.  E.  281   (1898).  v.  Welch,  155  111.  511,  40  N.  E.  1034 

13.  §§  1741d,  1891,  11.  5,  1939.  (1895);   McGtoeth  v.  Hooker,   11   111. 

14.  Dorn    &    McGinity    ;.    Cooper,  App.  649    (1882). 

(Iowa  1908)  118  N.  W.  35.  If eirosfco.  —  Frederick    v.    Ballard, 

15.  Louisville  &  X.   R.  Co.  v.  Per-  16  Nebr.  559,  20  N.  VV.  870  (1884). 
kins,   (Ala.  1910)   51  So.  870.  Tennessee.  —  Berryhill  v.  McKee,  1 

16.  Iron  Clad  Mfg.  Co.  i'.  Thomas  Humphr.  31   (1839). 

B.  Stanfield  &  Son,   112  Md.  360,  76  Canada.  —  Courser  v.  Kirkbride,  23 

Atl.  854  (1910).  N.    Brunsw.    404    (1883).      See    also 

§    2345-1.    A'labama.  —  Miller     v.  Greene  r.  Tally,  39   S.  C.  338,  17  S. 

Mayer,    124    Ala.    434,    26    So.    892  E.  779    (1892);  Miller  r.  George,  30 

(1899)  S.  C.  526,  9  S.  E.  659    (1888). 
California.  —  Parker    v.    Otis,    130  2,  Campbell,  etc.,  Co.  r.  Ross,   187 

Cal.   322,   62   Pac.   571,  927,   92   Am.  111.  553,  58  N.  E.  596   (1900)  ;  Hollst 

St.  Rep.  56  (1900).  v.  Bruse,  69  111.  App.  48   (1896). 

Illinois.  —  Campbell,    etc.,    Co.    v.  §  2346-1.  State  r.   Babcock,  25  R. 

Ross,    187    111.    553,    58    N.    E.    596  I.  224,  55  Atl.  685    (1903). 

( 1900 )  ;  Hollst  V.  Bruse,  69  111.  App. 
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When  admitted.  —  Under  certain  dreumstances,  however,  the 
giving  of  an  excuse  or  other  justification  by  a  witness  for  past 
conduct  may  involve  so  little  of  the  element  of  reasoning  and  in- 
trude so  slightly  into  the  province  of  the  jury  or  the  function  of 
the  court  that,  even  though  it  assume  the  form  of  a  conclusion  of 
law,  no  valid  objection  exists  to  receiving  it. 


§  2347.  (Conclusions  of  Law;  When  rejected);  legal  Effect 

of  Transactions.  —  What  a  transaction  means  in  terms  of  law  is 
evidently  a  matter  for  the  judge  if  the  facts  are  undisputed,  or 
for  the  jury  if  they  are  controverted.  In  either  event,  the  con- 
clusion of  a  witness  on  the  matter  is  an  intrusion,  provided  the 
reasoning  be  technical.     In  such  a  case,  it  will  be  rejected.'' 


§  2347-1.  Alabama.  —  Le  Croix  v. 
Malone,  47  So.  725  (1908)  (acquired 
property)  ;  Wall  v.  Williams,  11  Ala. 
826    (1847)    (acquired  citizenship). 

California.  —  Pattkamp  v.  Buss,  46 
Pae.  169   (1896). 

Colorado.  —  Moffatt  v.  Corning,  14 
Colo.  104,  24  Pae.  7  (1889)  (judg- 
ment paid). 

Florida.  —  Watrous  v.  Morrison,  33 
Fla.  261,  14  So.  805,  39  Am.  St.  Rep. 
139    (1894). 

Georgia.  —  Tiller  v.  State,  96  Ga. 
430,  23  S.  E.  825   (1895). 

Illinois. —  Alexander  v.  Mandeville, 
33  111.  App.  589  (1889)  (hiring  for 
another)  ;  Pittsburg,  etc.,  R.  Co.  v. 
Reich,  101  111.  157  (1881)  (public 
highway). 

Iowa.  —  Hicks  v.  Williams,  112 
Iowa  691,  84  N.  W.  935  (1901) 
(payment)  ;  Mead  r.  Hogue,  49  Iowa 
703  (1878)  (exchange);  Smyth  v. 
Ward,  46  Iowa  339  (1877). 

Kentucky.  —  Thompson  «'.  Brannin, 
94  Ky.  490,  21  S.  W.  1057,  15  Ky.  L. 
Rep.  36   (1893). 

Maryland.  —  Jacobs  r.  Disharoon, 
77  Atl.  258  (1910)  ;  Wheeler  v.  State, 
42  Md.  563  (1875)  (keeping  gaming 
table). 

Massachusetts.  —  Brewer  v.  Housa- 
tonic  R.  Co.,  107  Mass.  277  (1871) 
(accepted  certain  goods). 


Minnesota.  —  Robbins  v.  Legg,  80 
Minn.  419,  83  N.  W.  379  (1900) 
(bonus). 

Nebraska.  —  George  Adams  & 
Burke  Co.  v.  Cook,  118  N.  W.  662 
(1908). 

New  York.  —  Boyd  v.  New  York 
Security,  etc.,  Co.,  176  N.  Y.  556,  613, 
68  N.  E.  1114  (1903)  ("know  of 
any  lien  given  by  you  to  any  body " 
on  a  certain  fund ) ;  Boyd  v.  Daily, 
85  N.  Y.  App.  Div.  581,  83  N.  Y. 
Supp.  539  (1903)  (give  lien);  Bray- 
ton  V.  Sherman,  119  N.  Y.  623,  23 
N.  E.  471   (1890)    (transfer). 

Oregon.  —  State  v.  Hinton,  109 
Pae.  24  (1910)  (indorsement  of 
cheque ) . 

Pennsylvania.  —  Caldwell  v.  Keat- 
ing, 18  Pa.  Super.  Ct.  297  (1901); 
Smith  V.  Cohn,  170  Pa.  St.  132,  32 
Atl.  565  (1895)  (full  payment); 
Hassett  v.  Hassett,  5  Pa.  Dist.  604, 
18  Pa.  Co.  Ct.  269  (1894)  ("de- 
serted" libellant). 

South  Carolina.  —  Foster  v.  Foster, 
81  S.  C.  307,  62  S.  E.  320  (1908). 

South  Dakota.  —  Morris  'V.  Equi- 
table Fire  Ass'n,  102  N.  W.  306 
(1905)  (settled  amount  of  insurance 
loss)  ;  Henry  v.  Taylor,  16  S.  D.  424, 
93  N.  W.  641   (1903)    (marriage). 

Texas.  —  Snodgrass  v.  State,  ( Cr. 
App.  1911)   136  S.  W.  57   (disturbed 
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Abandonment.  —  The  question  of  abandonment  is  largely  one 
of  law.  Where  the  inference  is  a  technical  one,  therefore,  it 
cannot  properly  be  stated  in  the  conclusion  of  the  witness.^ 

Gifts.  —  Whether  certain  acts  resulted  in  the  making  of  a  gift, 
may,  where  the  inference  is  a  technical  one,  raise  a  question  of 
law.  If  so,  it  cannot  properly  be  covered  by  the  conclusion  of  a 
witness.*  He  should  state  the  constituent  facts  observed  by  him 
and  leave  the  determination  of  their  legal  effect  to  the  proper 
branch  of  the  mixed  tribunal.* 

On  the  other  hand,  the  question  whether  a  gift  was  made  may 
be  merely  one  of  fact.^  In  those  eases  where  the  circumstances 
are  few  and  simple  and  the  reasoning  necessary  the  conclusion  will 
be  received.® 


§  2348.  (Conclusions  of  Law;  When  rejected);  legal  Rights. 

—  Nothing  could  well  be  more  distinctly  a  matter  of  law  than  the 
existence  of  legal  rights.  These  are  for  the  judge  to  announce, 
their  application  being  for  the  jury,  having  in  view  the  circum- 
stances of  the  particular  case.     For  a  witness  to  decide  for  him- 


proseeutrix)  ;  Pope  v.  Ansley  Realty 
Co.,  (Civ.  App.  1911)  135  S.  W.  1103 
(sold  certain  land;)  Loekhart  v. 
State,  (Cr.  App.  1910)  126  S.  W.  575 
( sales )  ;  Chancey  v.  State,  ( Cr.  App. 
1910)  124  S.  W.  426;  Rea  v.  P.  E. 
Schow  &  Bros.,  (Civ.  App.  1906)  93 
S.  W.  706  ( sold  goods )  ;  RatliflF  r. 
State,  (Cr.  App.  1899)  49  S.  W.  583 
(liquor  sold)  ;  McGlasson  v.  State,  38 
Tex.  Cr.  351,  43  S.  W.  93  (1897) 
(always  repudiated)  ;  League  v.  He- 
neeke,  (Civ.  App.  1894)  26  S.  W.  729 
(set  apart). 

United  States.  —  Walker  v.  Mc- 
Loud,  204  U.  S.  302,  27  S.  Ct.  293, 
51  L.  ed.  495    (1907). 

Culpability  of  accused. — Peculiarly 
within  the  province  of  a  presiding 
judge  is  the  question  of  punishment 
for  crime.  As  in  other  cases  where 
the  court  is  preparing  itself  to  dis- 
charge an  administrative  function, 
the  judge  may  seek  advice  from  any 
quarter  which  he  deems  helpful.  He 
cannot,  however,  be  required  to  listen 
to  the  conclusions  of  witnesses,  how- 


ever eminent.  Thus,  an  alienist  can- 
not be  asked  whether  the  accused  was 
a  fit  subject  for  excessive  punish- 
ment such  as  the  death  penaltj',  or 
long  continued  confinement.  Duke  tv 
State,  (Tex.  Cr.  App.  1911)  134  S. 
W.  705. 

Emancipation.  —  Th*  conclusion  of 
a  witness  that  he  had  been  emanci- 
pated by  his  parents  is  insufficient  to 
establish  such  fact.  George  Adams 
&  Burke  Co.  v.  Cook,  (Neb.  1908)  118 
N.  W.  662. 

2.  Lathrop  v.  Central  Iowa  R.  Co., 
69  Iowa,  105,  28  N.  W.  465  (1886) 
( street ) . 

3.  Carter  r.  Buchannon,  3  Ga.  513 
(1847). 

4.  The  testimony  of  a  husband  that 
he  had  not  given  property  to  his  wife 
is  objectionable  as  being  his  conclu- 
sion. Fanning  v.  Green,  (Cal.  1909) 
104  Pac.  308. 

5.  Davis  V.  Zimmermann,  40  Mich. 
24  (1879). 

6.  Davis  V.  Zimmermann,  40  Mich. 
24  (1879). 
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self  as  to  the  truth  of  the  facts,  including  many  which  he  does  not 
and  perhaps  cannot  relate,  for  the  purpose  of  applying  to  them  a 
rule  of  law  invades  the  judicial  functions  of  both  judge  and  jury. 
He  will,  therefore,  not  be  permitted  thus  to  state  a  conclusion  as 
to  the  existence  of  such  rights,  whether  those  of  the  public  ^  of  an 
individual  -  or  of  an  association.^ 

Status.  —  The  standing  at  law  of  a  given  person  or  thing,  the 
existence  of  a  legal  status,  may  be  so  far  a  matter  of  law  as  to  be 
inconsistent,  from  an  administrative  point  of  view,  with  enter- 
taining the  conclusion  of  a  witness.  Thus,  whether  a  room  at  a 
hotel  is  a  private  one  *  or  a  road  is  a  public  highway  ^  may  prop- 
erly be  determined  only  by  the  coxirt  or  jury. 

When  admitted.  —  Should  the  conclusion  be  a  necessary  one, 
the  statement  of  it  amounts  merely  to  a  fact  and  is  readily  ad- 
mitted, although  it  takes  the  phraseology  of  a  conclusion  of  law.® 

The  negative  fact  that  one  has  no  legal  right  or  interest  '^  in  a 
particular  subject-matter,  ■  will  be  received  in  evidence  with  a 
marked  increase  of  readiness  as  compared  to  the  corresponding 
positive.     It  embodies  less  of  the  element  of  reasoning. 

§  2349.  (Conclusions  of  Law;  When  rejected);  Liability, — 
The  question  of  liability  is  primarily  determined  by  a  rule  of 
law.  The  appropriate  action  of  judge  and  jury  in  the  matter 
cannot,  as  a  general  rule,  be  forestalled  by  the  reasoning  of  a  wit- 
ness.    The  latter  will  not,  for  example,  be  allowed  to  declare  who 

§   2348-1.   Chicago,  etc.,  R.   Co.   v.  Pae.  246   (1909)    (amounted  to  a  sub- 

Kuckkuck,  197  111.  304,  64  N.  E.  358  leaae). 

(1902)    (enter  railroad  premises).  Pennsylvania. — Steffy  v.  Carpenter, 

2.   Illinois.  —  Alexander  v.   Mande-  37   Pa.    St.   41    (1860)     (rights   in   a 

ville,    33    111.   App.    589    (1889)     (no  way), 

control).  3.  Swing  v.  Rose,  75  Ohio  St.  355, 

7«(ii"ano.-rlndianapolis  &  M.  Rapid  79  N.  E.  757   (1906). 

Transit    Co.   v.   Walsh,    (App.    1909)  4.  McCalman  v.   State,  96  Ala.  98, 

90  N.  E.  138  (entitled  to  ride  on  car).  11  So.  408  (1892). 

Jowa.  —  Smyth  v.   Ward,   46   Iowa  5.  Big  Lake  Special  Drainage  Dist. 

339   (1877).  V-  Sand  Ridge  Highway  Com'rs,   199 

Massachusetts.  — TaTTott   v.   Mexi-  111.  132,  64  N.  E.  1094   (1902). 

can  Cent.  Ry.  Co.,  207  Mass.  184,  93  6.  A  witness  may  testify  that  the 

N.  E.  599  (1911).  only   available  right  of   way  is  over 

Montana  —  Hamilton    v.    Monidah  "  private  property."     Denison,  etc.,  R. 

Trust,    39    Mont.    269,    102   Pac.    335  Co.    v.   O'Malley,    18    Tex.   Civ.   App. 

(1909).  200,  45  S.  W.  225   (1898). 

Nevada.  —  Burns    v.    Loftus,     104  7.  Florence  Land,  etc.,  Co.  v.  War- 
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■was  responsible  ^  for  a  given  result.  Nor  can  an  adequate  neces- 
sity often  be  shown  for  asking  a  witness  whether  the  plaintiff 
in  a  civil  action  is  entitled  to  recover  ^  or  as  to  the  guilt  or  inno- 
cence of  one  accused  of  crime.^ 

^Y]len  admitted.  —  Should  the  question  of  liability  rest  upon  a 
few  facts  which  admit  of  but  a  single  interpretation  the  inference 
may  be  received.  Thus,  a  train  conductor  of  long  experience  may 
be  permitted  to  testify  that  he  is  in  no  way  responsible  for  the 
care  of  the  Pullman  cars  hauled  on  his  train,  but  that  such  duty 
devolves  upon  the  Pullman  car  conductor.* 


§   2350.  (Conclusions  of  Law;  When  rejected;  Liability); 

Municipal  Liability.  —  In  like  manner,  should  it  be  claimed  that  a 


ren,  91  Ala.  533,  9  So.  384  (1891); 
Ware  v.  Margan,  67  Ala.  461   (1880). 

§  2349-1.  Alabama.  —  Western 
Union  Telegraph  Co.  r.  Merrill,  39 
So.  121  (1905)  ;  Garey  v.  Meagher,  33 
Ala.  630   (1859). 

Georgia.  —  Central  R.  Co.  v.  De 
Bray,  71  Ga.  406  (1883)  ("own 
risk"). 

Illinois  —  Horner  v.  Kaok,  84  111. 
408  (1877);  Chicago,  etc.,  E.  Co.  v. 
Springfield,  etc.,  E.  Co.,  67  111.  142 
(1873)    (duty  to  repair). 

Iowa. — ■  Shamburg  v.  Current,  111 
Iowa  121,  82  N.  W.  497   (1900). 

Michigan.  —  Lake  Superior  Iron 
Co.  V.  Erickson,  39  Mich.  492,  33  Am. 
Rep.  423    (1878)    (of  witness). 

Rhode  Island.  —  Carr  •!;.  American 
Locomotive  Co.,  70  Atl.  196    (1908). 

South  Carolina.  —  McCoy  v.  Atlan- 
tic Coast  Line  R.  Co.,  84  S.  C.  62,  65 
S.  E.  939   (1909). 

Washitigton  —  Peacock  v.  Ratliff, 
114  Pac.  507   (1911). 

Responsibility  for  consequences  can- 
not be  established  by  means  of  an  in- 
ference. Carr  r  American  Locomo- 
tive Co.,  (R.  I.  1908)  70  Atl.  196. 

Life  insurance  policy.  —  An  officer 
of  a  life  insurance  company  will  not 
be  allowed  to  state  whether  his  com- 
pany held  a  policy  upon  the  life  of  a 
given  individual  after  a  certain  date. 


Mutual  Life  Ins.  Co.  v.  Allen,  212 
111.  134,  72  N.  E.  200  (1904),  affirm- 
ing judgment  113  111.  App.  89. 

2.  Quincy  Gas,  etc.,  Co.  r.  Bauman, 
104  111.  App.  600,  affirmed  in  203  111. 
295,  67  N.  E.  807  (1902)  ;  Sheldon  i: 
Bigelow,  118  Iowa  586,  92  N.  W.  701 
( 1902 )  ;  Sisson  V.  Yost,  12  N.  Y. 
Suppl.  373  (1890);  Berryhill  v.  Mc- 
Kee,  1  Humphr.    (Tenn.)   31    (1839). 

3.  Arkansas.  —  Jones  v.  State,  58 
Ark.  390,  24  S.  W.  1073   (1894). 

California.  —  People  r.  Storke,  128 
Cal.  4S6,  60  Pac.  1090   (1900). 

Georgia.  —  Owensby  r.  State,  96  Ga. 
433,  23  S.  E.  422   (1895). 

Louisiana. — State  r.  Robertson,  111 
La.  35,  35  So.  375   (1903). 

Michigan.  —  People  r.  Row,  98  N. 
W.  13    (1904). 

Missouri.  —  Garrett  v.  State,  6  Mo. 
1   (1839). 

A'ew  York.  —  People  r.  McLaugh- 
lin, 13  Misc.  287,  35  N.  Y.  Suppl.  73 
(1895). 

South  Dakota.  —  State  r.  Wilson, 
4  S.  D.  535,  57  N.  W.  338  (1894). 

Texas.  — TieMba  v.  State,  43  Tex. 
650   (1875). 

Vi'ashington.  —  State  r.  Coella,  3 
Wash.  99,  28  Pac.  28   (1891). 

4.  Pullman  Co.  v.  Norton,  (Tex. 
Civ.  App.  1906)  91  S.  W.  841. 
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municipality  is  responsible  to  the  plaintiff  by  reason  of  some  de- 
fect in  an  alley,  bridge,^  sidewalk,^  street,^  or  other  highway,*  the 
conclusion  of  a  witness  in  regard  to  such  contention  will  not  be 
admitted. 


§   2351.  (Conclusions  of  Law;   When  rejected;  Liability); 

Personal  Injuries.  —  In  much  the  same  way,  should  an  action  be 
brought  on  the  ground  that  a  railroad  company  is  liable  for  per- 
sonal injuries  by  reason  of  some  negligence  as  to  the  condition 
of  its  cars,'  docks,  tracks,^  or  other  fixed  or  operating  property, 
or  where  it  is  asserted  that  any  person,  firm  or  corporation  should 
pay  damages  on  account  of  an  unreasonable  lack  of  care  in  the 
conduct  of  a  business  or  use  of  appliances,  the  nature  and  char- 
acter of  the  defect  is  a  fact  so  material  to  the  issue  as  to  exclude, 
unless  absolutely  necessary,  the  use  of  reasoning  by  witnesses.^ 
In  general,  it  is  deemed  to  be  intruding  upon  the  province  of  the 
court  to  call  upon  a  witness  to  testify  whether  a  given  person  is 
responsible  under  a  particular  set  of  observed  facts.* 


§  2350-1.  Bliss  !;.  Wilbraham,  8 
Allen  (Mass.)  564  (1864);  McDonald 
V.  State,  127  N.  Y.  18,  27  N.  E.  358 
(1891);  Shelley  v.  Austin,  74  Tex. 
608,  12  S.  W.  753  (1889). 

2.  Iowa.  —  Barnes  v.  Newton,  46 
Iowa  567  (1877). 

Kansas.  —  Topeka  v.  Sherwood,  39 
Kan.  690,  18  Pac.  933  (1888). 

Michigan.  —  Detzur  r.  Stroh  Brew- 
ing Co.,  119  Mich.  282,  77  N.  W.  948, 
44  L.  R.  A.  500  (1899). 

Missouri.  —  Eubank  v.  Edina,  88 
Mo.  650  (1886). 

Texas.  —  Lentz  v.  Dallas,  96  Tex. 
258,  72  S.  W.  59   (1903). 

Wisconsin.  —  Gordon  v.  Sullivan, 
116  Wis.  543,  93  N.  W.  457  (1903). 

3.  Baker  v  Madison,  62  Wis.  137,  22 
N.  W.  141,  583   (1885). 

4.  Massachusetts.  —  Edwards  v. 
Worcester,  172  Mass.  104,  51  N.  E. 
44  (1898). 

ZVew  York.  —  Ivory  v.  Deerpark, 
116  N.  Y.  476,  22  N.  E.  1080   (1889). 

Ohio.  —  Stillwater  Turnpike  Co.  v. 
Coover,  26  Ohio  St.  520  (1875). 


Rhode  Island.  —  Yeaw  v.  Williams, 
15  R.  I.  20,  23  Atl.  33   (1885). 

Vermont.  —  Lester  v.  Pittsford,  7 
Vt.  158  (1835). 

Wisconsin.  —  GrifBn  v.  Willow,  43 
Wis.  509  (1878). 

The  comparative  safety  of  two 
parts  of  a  road  is  not  a,  proper  sub- 
ject for  testimony.  Ivory  v.  Deer- 
park,  116  N.  Y.  476,  22  N.  E.  1080 
(1889). 

§  2351-1.  Dooner  v.  Delaware,  etc., 
Canal  Co.,  164  Pa.  St.  17,  30  Atl.  269 
(1894). 

2.  Louisville,  etc.,  R.  Co.  v.  Tegner, 
125  Ala.  593,  28  So.  510  (1899); 
Roberts  v.  Chicago,  etc.,  R.  Co.,  78 
111.  App.  526  (1898). 

3.  Marcy  r.  Sun  Mut.  Ins.  Co.,  11 
La.  Ann.  748  (1856)  (dock)  ;  ilusick 
V.  Latrobe,  184  Pa.  St.  375,  39  Atl. 
226  (1898);  Balbridge,  etc..  Bridge 
Co.  V.  Cartrett,  75  Tex.  628,  13  S.  W. 
8  (1890)    (bridge). 

4.  AlMbama.  —  Garey  v.  Meagher, 
33  Ala.  630  (1859). 

Georgia.  —  Central  R.  Co.  v.  De 
Bray,  71  Ga.  406  (1883). 
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§   2352.  (Conclusions  of  Law;   When  rejected;  Liability); 

Intent,  Intention  or  other  constitnent  mental  State The  psy- 
chological fact  of  a  mental  state  may  be  a  constituent  element  of 
legal  liability.  As  such,  its  existence  may  be  either  a  question  of 
law  foT  the  court  or  a  matter  of  fact  to  be  determined  by  the  jury, 
according  to  whether  the  circumstances  tending  to  establish  it  are 
unambiguous  or  controverted.  In  either  event,  the  conclusions 
of  witnesses  regarding  it  will  be  rejected. 

The  relations  in  which  the  constituent  nature  of  a  mental  state 
is  exhibited,  are  extremely  numerous.  In  general,  wherever  in- 
tent or  intention  is  an  essential  element  of  liability,  the  existence 
of  the  appropriate  mental  state  will,  so  far  as  practicable,  be  left 
to  the  jury  without  the  aid  of  inference  on  the  part  of  witnesses. 

Acceptance.  —  Intention  may  constitute  a  component  fact  or 
constituent  element  in  a  legal  acceptance.' 

Capacity  to  form  intention-  —  The  question  as  to  capacity  to 
form  a  definite  intention  may  lie  very  close  in  a  criminal  case,  to 
the  issue  to  be  passed  upon  by  the  jury.  Under  such  circum- 
stances, the  conclusion  of  a  witness  on  the  point  is  distinctly  an 
intrusion.  Thus,  a  deduction  that  by  reason  of  intoxication,^  or 
other  adequate  cause,  a  person  was  incapable  of  forming  an  in- 
tention cannot  be  stated  by  a  witness. 

Consent.  —  The  mental  element  of  intention  may  constitute  an 
essential  part  of  a  legally  valid  consent.^ 

Fraud.  —  The  intent  or  mental  purpose  to  deceive  or  defraud 
a  person  may  be  so  fundamental  a  constituent  of  an  alleged  cheat 
as  to  make  it  improper  to  receive  tlie  conclusions  of  a  witness  on 
the  svibject.'* 

Good  faith.  —  The  existence  of  good  faith,  hona  fides,  may  be 
an  essential  element  of  a  legally  valid  result.  If  so,  its  existence 
cannot  be  properly  stated  in  the  form  of  a  conclusion.^ 

Illinois.  —  Hoener  v.  Koch,  84   111.  2.    Armor    r.    State,    63    Ala.    173 

408   (1877).  (1897). 

/oMjd.  —  Shambaugh  v.  Current,  111  3.  Hopkinaon  v.  Jones,  28  111.  App. 

Iowa  121,  82  N.  W.  497    (1900).  409   (1888). 

Michigan. — Lake  Superior  Iron  Co.  4.  Half  r.  Curtis,  68  Tex.  640,  5  S. 

V.   Eriokson,    38   Mich.    492,    33    Am.  W.  451   (1887);  Burnham  v.  Walker, 

Rep.  423   (1878).  1   Tex.   App.   Civ.   Cas.   899    (1880); 

§    2352-1.    Cogshall    V.    Pittsburgh  Zautzinger    v.    Weightman,    30    Fed. 

Roller  Mill  Co.,  48  Kan.  480,  29  Pac.  Cas.  No.  18,202,  2  Craneh  C.  C.  478 

591   (1892).  (1824). 

5.  Wolf  V.  Arthur,  112  N.  C.  691, 
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Malice.  —  The  mental  state  of  malice  may  be  necessary  in  order 
to  create  a  legal  liability.  Under  such  circumstances  the  ex- 
istence of  so  constituent  a  fact  cannot  properly  be  established  in 
this  manner.® 

Relevancy  required.  —  Occasionally,  the  conclusion  of  a  wit- 
ness is  rejected  as  an  intrusion  upon  the  function  of  the  court  in 
matter  of  law  or  on  the  province  of  the  jury  in  point  of  fact,  when 
the  real  objection  is  that  the  state  of  mind  to  which  the  witness 
proposes  to  testify  is  not  relevant  upon  any  issue  raised  in  the 
case.  Thtis,  whether  a  person,  in  doing  certain  acts,  considered 
himself  "  liable  "  will  be  rejeeted.''^ 

Waiver.  —  On  ordinary  procedural  principles,  the  conclusion  of 
law  as  to  the  existence  of  a  physical  or  psychological  fact  will  be 
received  if  objection  be  waived.^  Should  the  fact  tendered,  how- 
ever, be  irrelevant,  especially  one  calculated  to  mislead  the  jui-y, 
the  judge  may  properly  reject  the  statement,  notwithstanding  the 
waiver.^ 

§  2353.  (Conclusions  of  Law;  When  rejected);  Negligence. 

—  The  issue  of  negligence  stands,  in  connection  with  the  reasoning 
of  witnesses,  in  a  unique  position.  The  standard  of  liability  is 
the  conduct  of  a  reasonable  man.  Such  a  rule  the  jury  are  well 
able  to  apply  to  the  constituting  facts  when  they  are  fully  placed 
before  them.  In  such  a  case  no  reason  exists  for  receiving  the 
conclusions  of  a  witness  on  the  subject  and  it  is  accordingly  re- 
jected.'    The  same  administrative  rule  is  applied  even  when  the 

16   S.   E.   843    (1893);    Chelsea  Nat.  Harity  of  the  judicial  mind  in  what 

Bank  v.  Isham,  48  Vt.   590    (1876);  might  be  called  "  assigning  the  second 

Hinds  V.  Keith,  57  Fed.  10,  6.  C.  C.  reason  first."     Were  the  opinion  ten- 

A.  231   (1893).  dered   by   the   witness    otherwise   ad- 

6.  Bishop  V,  Bishop,  30  Pa.  St.  412  missible,  the  presiding  judge  undoutat- 
(1858)  (maliciously  deserted);  Gim-  edly  might  properly  reject  it  on  the 
ble  r.  Gompreolit,  (Tex.  Civ.  App.  ground  which  he  has  assigned,  that 
1896)  36  S.  W.  781;  Gabel  v.  Weisen-  is  as  being  a  conclusion  of  law.  The 
see,  49  Tex.  131   (1878).  primary  and  suflScient  ground  of  ex- 

7.  Sturgis  First  Nat.  Bank  ■!-.  Reed,  elusion  however  is  that  the  declara- 
36  Mich.  263   (1877).  tion  of  a  witness  asserts  the  existence 

"Assigning  second  reason  first." —  of  an  immaterial  psychological  fact. 

The  ground  for  so  doing  assigned  by  8.    Sterne    v.    State,    20    Ala.    43 

the  court  may  well  be  that  the  state-  (1852). 

ment  of  the  witness  involves  a  con-  9.  §  541,  n.  22. 

elusion  of  law.     Such  a  ruling,  how-  §    2353-1.    Alabama.  —  Staples    v. 

ever,  would  be  an  instance  of  a  pecu-  Steed,  52  So.  929    (1910)    (throwing 
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order  of  the  interrogating  parties  is  precisely  reversed  and  the 


horses  by  hobbling  them) ;  Alabama 
Steel  &  Wire  Co.  c.  Thompson,  52  So. 
75  (1910)  ( duty  of  engineer );  Amer- 
ican Bolt  Co.  V.  Fennell,  48  So.  97 
(1908)    (striking  a,  mule). 

Arkansas.  ^-  Fordyce  v.  Edwards, 
65  Ark.  98,  44  S.  W.  1034   (1898). 

California.  —  Redfield  v.  Oakland 
Consol.  St.  R.  Co.,  112  Cal.  220,  43 
Pac.  1117  (1896)  ;  Fogel  v.  San  Fran- 
cisco, etc.,  R.  Co.,  42  Pac.  565 
(1895);  Sappenfield  v.  Main  St.  etc., 
R.  Co.,  91  Cal.  48,  27  Pac.  590 
(1891)  ;  Shafter  v.  Evans,  53  Cal.  32 
(1878);  Gambert  v.  Hart,  44  Cal. 
542   (1872). 

Connecticut.  —  State  v.  Campbell, 
82  Conn.  671,  74  Atl.  927  (1910); 
Morris  v.  East  Haven,  41  Conn.  252 
(1874). 

Florida.  —  Camp  v.  Hall,  39  Fla. 
535,  22  South.  792   (1897). 

Georgia.  —  Dowdy  v.  Georgia  R. 
Co.,  88  Ga.  726,  16  S.  E.  62  (1892); 
Parker  v.  Georgia  Pac.  R.  Co.,  83  Ga. 
539,  10  S.  E.  233  (1889)  ;  East  Ten- 
nessee, etc.,  R.  Co.  V.  Wright,  76  Ga. 
532  (1886);  Central  R.  Co.  v.  De 
Bray,  71  Ga.  406   (1883). 

Illinois.  —  McMahan  v.  Swain,  106 
111.  App.  392  (1902)  ;  Hopkins  v.  In- 
dianapolis, etc.,  R.  Co.,  78  111.  32 
(1875). 

Indiana.  —  Louisville,  etc.,  R.  Co. 
r.  Berry,  9  Ind.  App.  63,  35  N.  E.  565 
(1893)",  30  N.  E.  646  (1894); 
Brunker  i:  Cummins,  133  Ind.  443, 
32  N.  E  732  (1892)  ;  Albion  v.  Het- 
rick,  90  Ind.  545,  46  Am.  Rep.  230 
(1883). 

loa-ri.  —  Metropolitan  Nat.  Bank  v. 
Commercial  State  Bank,  104  Iowa 
682,  74  N.  W.  26  (1898);  Duer  v. 
Allen,  96  Iowa  36,  64  N.  W.  682 
(1895);  McKean  r.  Burlington,  etc., 
R.  Co.,  55  Iowa  192,  7  N.  W.  505 
(1880). 

Kansas.  —  Chicago,  etc.,  R.  Co.  v. 
Clench,  2  Kan  App.  728,  43  Pac.  1140 
(1896)  ;  Insley  v  Shire,  54  Kan.  793, 
39  Pac.  713,  45  Am.  St.  Rep.  308 
(1895). 


Kentucky.  —  Title  Guaranty  &  Sur- 
ety Co.  of  Scranton,  Pa.,  v.  Com.,  141 
Ky.  570,  133  S.  W.  577  (1911)  ;  Rus- 
sell's Adm'r  v.  Louisville  &  N.  R.  Co., 
124  S.  W.  841  (1910)  ;  Ford's  Adm'r 
V.  Paducah  City  Ry.,  30  Ky.  Law 
Rep.  644,  99  S.  W.  355  (1907)  (rea- 
sonable rate  of  speed)  ;  Pepper  v. 
Planters  Nat.  Bank,  5  Ky.  L.  Rep.  85 
(1883). 

Maine.  —  Pulsifer  v.  Berry,  87  Me. 
405,  32  Atl.  986  (1895)  ;  Hill  r.  Port- 
land, etc.,  R.  Co.,  55  Me.  438,  92  Am. 
Dec.  601   (1868). 

Massachusetts.  —  Whitman  v.  Bos- 
ton El.  R.  Co.,  181  Mass.  138,  63  N. 
E.  334  (1902)  ;  Gilbert  v.  Mittineague 
Paper  Co.,  169  Mass.  471,  48  N.  E. 
623  (1897);  Twomey  v.  Swift,  163 
Mass.  273,  39  N.  E.  1018  (1895); 
McGuerty  v.  Hale,  161  Mass.  51,  36 
N.  E.  682  (1894);  Simmons  v.  New 
Bedford,  etc.,  Steamboat  Co.,  97  Mass. 
361,  93  Am.  Dec.  99   (1867). 

Michigan.  —  Clinton  v.  Root,  58 
Mich.  182,  24  N.  W.  667,  55  Am.  Rep. 
671  (1885). 

Minnesota.  —  Bergquist  -v.  Chandler 
Iron  Co.,  49  Minn.  511,  52  N.  W.  136 
(1892);  Mantel  v.  Chicago,  etc.,  R. 
Co.,  33  Minn.  62,  21  N.  W.  853 
(1885). 

Missouri.  —  Teepen  v.  Taylor,  141 
Mo.  App.  282,  124  S.  W.  1062  (1910)  ; 
Madden  r.  Missouri  Pac.  R.  Co.,  50 
Mo.  App.  666  (1S92);  Koons  ).  St. 
Louis,  etc.,  R.  Co.,  65  Mo.  592  (1877)  ; 
Gavisk  v.  Pacific  R.  Co.,  49  Mo.  274, 
277  (1872). 

Nebraska.  —  Morse  r.  Chicago,  B. 
&  Q.  Ry.  Co.,  116  N.  W.  859  (1908) 
(railroad  bed). 

Ncio  York.  —  Prime  v.  City  of 
Yonkers,  115  N.  Y.  Suppl.  305,  131 
App.  Div.  110  (1909)  (placing  the 
expert  in  the  seat  of  the  court)  ;  Ger- 
big  r.  New  York,  etc.,  E.  Co.,  22  N. 
Y.  Suppl.  21  (1893);  Davis  r.  New 
York,  etc.,  R.  Co.,  69  Hun  174,  23  N. 
Y.  Suppl.  358  (1893);  Schneider  ■!/. 
Second  Ave.  R.  Co.,  133  N.  Vf.  583,  30 
N.  E.  752   (1892)    (insufficient);  Me- 
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question  is  asked  upon  cross-examination.^ 


Donald  v.  State,  127  N.  Y.  18,  27  N. 
E.  358  (1891);  McLean  v.  Schuyler 
Steam  Tow-Boat  Line,  52  Hun  43,  4 
N.  Y.  Suppl.  790  (1889);  Murtaugh 
f.  New  York  Cent.,  etc.,  R.  Co.,  49 
Hun  456,  3  N.  Y.  Suppl.  483  (1888)  ; 
Schwander  v.  Birge,  46  Hun  66 
(1887);  Pratt  V.  Mosetter,  9  N.  Y. 
Civ.  Proc.  351  (1886);  Crofut  v. 
Brooklyn  Ferry  Co.,  36  Barb.  201 
(1862);    Taylor   v.   Monnot,   4   Duer 

116  (1854);  Rogers  v.  Rhodeback,  5 
N.  Y.  Leg.  Obs.  334  (1847). 

North  Carolina.  —  Tillett  v.  Nor- 
folk, etc.,  R.  Co.,  118  N.  C.  1031,  24 
S.  E.  Ill   (1896). 

Ohio.  —  National  Malleable  Castirg 
Co.  V.  Luseombe,  9  Ohio  Cir.  Ct.  680, 
6  Ohio  Cir.  Dec.  801   (1895). 

Oregon.  —  Chan  Sing  v.  Portland, 
37  Oreg.  68,  60  Pac.  718  (1900); 
Johnston  v.  Oregon  Short  Line  R.  Co., 
23  Oreg.  94,  31  Pac.  283  (1892); 
Fisher  v.  Oregon  Short  Line,  etc.,  R. 
Co.,  22  Oreg.  533,  30  Pac.  425,  16  L. 
R.  A.  519   (1892). 

Pennsylvania.  —  Livingston  v.  Cox, 
8  Watts  &  S.  61    (1844)    (attorney). 

Texas.  —  Texas  &  P.  Ry.  Co.  f. 
Jones,  (Civ.  App.  1909)  124  S.  W. 
194;  Southern  Kansas  Ry.  Co.  of 
Texas  v.  McSwain,  (Civ.  App.  1909) 
118  S.  W.  874;  International  &  G.  N. 
R.    Co.   V.   Garcia,    (Civ.  App.   1909) 

117  S.  W.  206;  St.  Louis,  etc.,  R.  Co. 
V.  Nelson,  20  Tex.  Civ.  App.  536,  49 
S.  W.  710  (1899)  ;  Sonnefleld  v.  May- 
ton,  (Civ.  App.  1897)  39  S.  W.  166. 

Vermont.  —  Stowe  ■;;.  Bishop,  58  Vt. 
498,  3  Atl.  494,  56  Am.  Rep.  569 
(1886)  (leaving  horse  without  hitch- 
ing) ;  Eraser  v.  Tupper,  29  Vt.  409 
(1857). 

Wisconsin.  —  Johnson  v.  Town  of 
Highland,  124  Wis.  597,  102  N.  W. 
1085  (1905)  ;  Seliger  f.  Bastian,  66 
Wis.  521,  29  N.  W.  244  (1886)  ;  Wood 
V.  Chicago,  etc.,  R.  Co.,  51  Wis.  196, 
8  N.  W.  214  (1881)  (leaving  lamp 
burning)  ;    Mellor   v.   Utica,   48   Wis. 


457,  4  N.  W.  655  (1880);  Oleson  v. 
Tolford,  37  Wis.  327    (1875). 

United  States. — Inland,  etc..  Coast- 
ing Co.  V.  Tolson,  139  U.  S.  551,  11  S. 
Ct.  653,  35  L.  ed.  270  (1891),  affirm- 
ing 6  Mackey  (D.  C.)  39  (1887) 
( safe  place  to  land ) . 

A  further  reason  is  furnished  where 
the  witness  is  not  shown  to  have  had 
suitable  knowledge.  Gilmore  v.  Mit- 
tineague  Paper  Co.,  169  Mass.  471, 
48  N.  E.  623  (1897).  "To  have  per- 
mitted this  question  would  have  been 
to  take  the  case  from  the  jury  and 
submit  it  to  the  witness."  Gavisk  ». 
Pacific  R.  Co.,  49  Mo.  274,  277  (1872). 

Personal  conduct.  —  A  witness  is 
not  entitled  to  state  as  a  standard  for 
conduct  what  he  himself  would  have 
done  under  the  circumstances  de- 
veloped in  the  evidence.  Sonnefleld 
V.  Mayton,  (Tex.  Civ.  App.  1897)  39 
S.  W.  166. 

Experts.  —  While  the  lack  of  ade- 
quate knowledge  is  thus  seen  to  ex- 
clude an  inference  as  to  negligence, 
the  possession  of  it  by  no  means  im- 
plies the  right  to  draw  an  inference. 
Under  ordinary  circumstances,  a 
skilled  witness  or  expert  will  not  be 
allowed  to  occupy  in  this  way  the 
seat  of  the  court.  Prime  v.  City  of 
Yonkers,  115  N.  Y.  Suppl.  305,  131 
App.  Div.  110  (1909),  judgment  af- 
firmed 199  N.  Y.  542,  93  N.  E.  1129 
(1910). 

2.  Hamilton  v.  Rich  Hill  Coal  Min. 
Co.,  108  Mo.  364,  18  S.  W.  977  (1891). 

Customary  conduct.  —  While  the 
existence  of  a  habit  is  by  no  means 
devoid  of  probative  effect,  and,  in- 
deed, evidence  thereof  may  well  be  re- 
ceived under  certain  circumstances, 
the  fact  that  a,  given  person  is  cus- 
tomarily negligent  (Mosnat  v.  Chi- 
cago, etc.,  R.  Co.,  114  Iowa  151,  86  N. 
W.  297  (1901)  (careful,  prudent,  and 
cautious  engineer )  ;  Hicks  v.  South- 
ern R.  Co.,  (S.  C.  1901)  38  S.  E.  725, 
866),  or  testimony  as  to  what  is  his 
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Contributory  negligence.  —  For  like  reasons,  no  witness,^  not 
even  the  person  whose  conduct  is  involved  in  the  action  *  can  state 
his  inference  as  to  contributory  negligence. 


"  customary  way  of  doing  "  ( Cleve- 
land, C,  C.  &  St.  L.  Ey.  Co.  v.  Os- 
good, (Ind.  App.  1905)  73  N.  E.  285) 
may  properly  be  rejected  as  tending 
to  show  what  was  his  conduct  on  a 
particular  occasion.  The  evidence  is 
regarded  as  irrelevant. 

See  also  Sehermer  r.  McMahon,  108 
Mo.  App.  36,  82  S.  W.  535    (1904). 

In  many  instances,  such  conduct 
amounts  nearly  to  an  implied  declara- 
tion, objectionable  as  hearsay,  (§ 
2706)  that  the  witnesses  consider 
their  course  that  of  reasonable  men. 
Whether  it  actually  be  so,  raises, 
however,  a  question  for  the  jury. 

3.  Alabama.  —  Louisville,  etc.,  R. 
Co.  r.  Bouldin,  110  Ala.  185,  20  South. 
325  (1895);  Warden  v.  Louisville, 
etc.,  R.  Co.,  94  Ala.  277,  10  South. 
276,  14  L.  R.  A.  552   (1891). 

Florida.  —  Camp  r.  Hall,  39  Fla. 
535,  22  South.  792  (1897). 

Georgia.  —  Mayfield  v.  Savannah, 
etc.,  R.  Co.,  87  Ga.  374,  13  S.  E.  459 
(1891);  Hudson  •;;.  Georgia  Pac.  R. 
Co.,  85  Ga.  203,  11  S.  E.  605  (1890)  ; 
Parker  v.  Georgia  Pac.  R.  Co.,  83  Ga. 
539,  10  S.  E.  233  (1889)  ;  Central  R. 
Co.  V.  Be  Bray,  71  Ga.  406  (1883). 

/ffinois.  —  Cleveland,  C,  C.  &  St. 
L.  Ry.  Co.  V.  Curtis,  134  111.  App.  565 
(1907);  Pennsylvania  Co.  v.  Conlan, 
101  111.  93  (1881);  Sterling  Bridge 
Co.  V.  Pearl   80  HI.  251   (1875). 

Indiana.  —  Albion  v.  Hetrick,  90 
Ind.  545,  46  Am.  Rep.  230   (1883). 

loioa.  —  Whitsett  r.  Chicago,  etc., 
R.  Co.,  67  Iowa  150,  25  N.  W.  104 
(1885);  Allen  r.  Burlington,  etc.,  R. 
Co.,  57  Iowa  623,  11  N.  W.  614 
(1882). 

Kansas.  —  Monroe  r.  Lattin,  25 
Kan.  351   (1881). 

Maine  —  Bunker  v.  Gouldsboro,  81 
Me.  188,  16  Atl.  543   (1889). 

Missouri.  —  Madden  v.  Missouri 
Pac.  R.  Co.,  50  Mo.  App.  666  (1892). 


Xeic  York.  —  McCarragher  v.  Rog- 
ers, 120  N.  Y.  526,  24  N.  E.  812 
(1890)  ;  Murtaugh  v.  New  York,  etc., 
R.  Co.,  49  Hun  456,  3  N.  Y.  Suppl. 
483  (1888);  Radmau  v.  Haberstro,  1 
N.  Y.  Suppl.  561    (1888). 

Ohio.  —  National  Malleable  Cast- 
ings Co.  V.  Luscombe,  9  Ohio  Cir.  Ct. 
680,  6  Ohio  Cir.  Dec.  801   (1895). 

Oregon.  —  Johnston  v.  Oregon,  etc., 
R.  Co.,  23  Oreg.  94,  31  Pac.  283 
(1892). 

Texas.  —  Walker  r.  Texas  &  N.  0. 
R.  Co.,  (Civ.  App.  1908)  112  S.  W. 
430;  Receivers  of  International,  etc., 
R.  Co.  r.  Armstrong,  4  Tex.  Civ.  App. 
146,  23  S.  W.  236  (1893);  Schmick 
V.  Noel,  72  Tex.  1,  4,  8  S.  W.  83 
(1888). 

Utah.  —  Black  v.  Rocky  Mountain 
Bell  Telephone  Co.,  26  Utah  451,  73 
Pac.  514  (1903). 

Wisconsin. — -Lawson  v.  Chicago, 
etc.,  R.  Co.,  64  Wis.  447,  24  N.  W. 
618,  54  Am.  Rep.  634  (1885)  ;  Mellor 
V.  Utica,  48  Wis.  457,  4  N.  W.  655 
(1880). 

United  States. — Bradford  Glycerine 
Co.  V.  Kizer,  113  Fed.  894,  51  C.  C. 
A.  524  (1902). 

"  This  is  an  assumption  by  the  wit- 
ness to  pass  upon  the  very  questions 
submitted  with  proper  instructions 
to  the  jury."  Schmick  r.  Noel,  72 
Tex.  1,  4,  8  S.  W.  83   (1888). 

4.  Georgia.  —  Mayfield  r.  Savannah, 
etc.,  R.  Co.,  87  Ga.  374,  13  S.  E.  459 
(1891);  Hudson  v.  Georgia  Pac.  R. 
Co.,  85  Ga.  203,  11  S.  E.  605   (1890). 

Illinois.  —  Litchfield  v.  Anglim,  83 
111.  App.  55  (1898);  Springfield  v. 
Coe,  166  111.  22,  46  N.  E.  709  (1897)  ; 
Sterling  Bridge  Co.  v.  Pearl,  80  111. 
251   (1875). 

A'ew  York.  —  Hankins  r.  Watkins, 
77  Hun  360,  28  N.  Y.  Suppl.  867 
(1894). 

North  Carolina.  —  Phifer  v.   Caro- 
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Due  care.  —  Neither  the  exercise  of  due  care  by  the  injured 
party,"  nor  even  what  would  constitute  such  care  under  the  cir- 
cumstances as  they  appeared  to  the  person  who  was  called  upon  to 
act  ®  can  properly,  under  most  administrative  conditions,  be  es- 
tablished by  the  conclusion  of  a  witness.  The  question  is  one  for 
the  jury.'' 

Proper  conduct.  —  In  like  manner,  the  inference  that  certain 
observed  conduct  was  "  proper  "  may  be  the  precise  point  upon 
which  the  jury  are  called  upon  to  pass.     If  so,  and  in  any  case 


lina,  etc.,  R.  Co.,  122  N.  C.  940,  29  S. 
B.  578  (1898). 

Ohio.  —  Circleville  v.  Sohn,  20  Ohio 
Cir.  Ct.  368,  11  Ohio  Cir.  Dec.  193 
(1900). 

Texas.  —  Missouri,  etc.,  R.  Co.  v. 
Miller,  8  Tex.  Civ.App.  241,  27  S.  W. 
905  (1894)  ;  Schmick  v.  Noel,  72  Tex. 
1,  8  S.  W.  83  (1888). 

5.  Alabama.  —  Louisville,  etc.,  R. 
Co.  V.  Bouldin,  110  Ala.  185,  20  South. 
325   (1895). 

Arkansas.  —  Fordyce  v.  Lowman,  62 
Ark.  70,  34  S.  W.  255   (1896). 

Georgia.  —  Central  R.  Co.  v.  De 
Bray,  71  Ga.  406  (1883). 

Illinois.  —  Chicago,  etc.,  R.  Co.  v, 
Morando,  108  111.  576  (1884);  Hop- 
kins V.  Indianapolis,  etc.,  R.  Co.,  78 
111.  32  (1875). 

Massachusetts.  —  Simmons  v.  New 
Bedford,  etc..  Steamboat  Co.,  97  Mass. 
361,  93  Am.  Dee.  99   (1867). 

Minnesota. — Bergquist  v.  Chandler 
Iron  Co.,  49  Minn.  511,  52  N.  W.  136 
(1892)  ;  Goodsell  v.  Taylor,  41  Minn. 
207,  42  N.  W.  873,  16  Am.  St.  Rep. 
700,  4  L.  R.  A.  673  (1899)  (appear- 
ance of  dangerous  machinery)  ;  Man- 
tel V.  Chicago,  etc.,  R.  Co.,  33  Minn. 
62,  21  N.  W.  853  (1885). 

Missouri.  —  Gutridge  V.  Missouri 
Pac.  R.  Co.,  94  Mo.  468,  7  S.  W.  476, 
4  Am.  St.  Rep.  392  (1887). 

North  Carolina.  —  Phifer  v.  Caro- 
lina Cent.  R.  Co.,  122  N.  C.  940,  29  S. 
E.  578  (1898). 

Pennsylvania.  —  Beardslee    v.     Co- 

VoL.  Ill  — 200 


lumbia  Tp.,  188  Pa.  St.  496,  41  Atl. 
617,  68  Am.  St.  Rep.  883  (1898). 

rexas.  —  Houston,  E.  &  W.  T.  Ry. 
Co.  V.  McHale,  (Civ.  App.  1907)  105 
S.  W.  1149. 

Wisconsin.  —  Seliger  v.  Bastian,  66 
Wis.  521,  29  N.  W.  244  (1886). 

Whether  an  event  would  have  oc- 
curred if  due  care'  had  been  exercised, 
is  merely  putting  the  objectionable 
inquiry  in  a  different  form.  It  is  to 
be  rejected.  Pacheco  v.  Judson  Mfg. 
Co.,  113  Cal.  541,  45  Pac.  833  (1896) 
( crack  in  iron  machinery  discovered ) . 

6.  Ashley  Wire  Co.  v.  Mercier,  61 
111.  App.  485   (1895). 

7.  Boisvert  v.  Ward,  199  Mass.  594, 
85  N.  E.  849  (1908). 

When  admitted.  —  Where  the  infer- 
ence of  due  care  is  one  based  upon 
such  obvious  and  uncontroverted  con- 
siderations as  to  make  the  statement 
practically  one  of  fact,  it  may  be  re- 
ceived. Thus,  where  it  is  claimed 
that  a,  section  foreman,  injured  on 
the  defendant's  road  on  a  certain 
curve,  was  guilty  of  contributory  neg- 
ligence in  failing  to  send  a  man  ahead 
to  flag  the  train,  it  is  proper  to  allow 
a  witness  who  has  knowledge  of  the 
situation  to  testify  that  the  curve 
where  the  accident  occurred  was  not 
such  as  required  a  section  foreman, 
in  the  exercise  of  ordinary  care,  to  so 
act.  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Minter,  (Tex.  Civ.  App.  1905)  85  S. 
W.  477. 
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where  the  basis  of  fact  is  complex  or  controverted,  the  conclusion 
may  properly  be  rejected.* 

§  2353a.  (Conclusions  of  Law;  When  rejected;  Negligence); 

Action  of  appellate  Courts Should  the  reason  of  the  rule  appear 

to  an  appellate  tribunal  to  have  been  violated  in  any  particular 
instance,  the  actual  prejudice,  if  any,  will  consist  in  a  conceal- 
ment of  the  facts  upon  which  the  witness  is  basing  his  opinion. 
This  element  of  a  conclusion  may  well  make  such  a  form  of  rea- 
soning more  intrusive  upon  the  functions  of  a  jury  than  would  be 
the  judgment  of  an  expert.  In  case  of  the  latter,  the  facts  upon 
which  he  grounds  his  inference  are  detailed  in  the  hypothetical 


8.  Alabama. — Alabama  Great  South- 
ern R.  Co.  V.  Tapia,  94  Ala.  226,  10 
South.  236   (1891). 

California.  —  Fogel  v.  San  Fran- 
cisco, etc.,  R.  Co.,  42  Pac.  565  (1895). 

Georgia.  —  Brush  Electric  Light, 
etc.,  Co.  V.  Wells,  103  Ga.  512,  30  S. 
E.  533  ( 1898 )  ;  Printup  v.  Patton,  91 
Ga.  422,  18  S.  E.  311  (1893);  Hud- 
son V.  Georgia  Pac.  R.  Co.,  85  Ga. 
203,  11  S.  E.  605  (1890). 

Illinois.  —  Springfield  v.  Coe,  166 
111.  22,  46  N.  E.  709  ( 1897 ) ;  Hopkins 
V.  Indianapolis,  etc.,  R.  Co.,  78  111.  32 
(1875). 

Indiana.  —  Dallas  v.  Sellers,  17  Ind. 
479,  79  Am.  Dec.  489   (1861). 

lotixi.  —  Metropolitan  Nat.  Bank  v. 
Commercial  State  Bank,  104  Iowa 
682,  74  N.  W.  26  (1898);  Duer  v. 
Allen,    96    Iowa    36,    64   N.    W.    682 

(1895)  ;  Scott  V.  Hogan,  72  Iowa  614, 
34  N.  W.  444  (1887)  (good  caution)  ; 
Burns  v.  Chicago,  etc.,  R.  Co.,  69  Iowa 
450,  30  N.  W.  25,  58  Am.  Rep.  227 
(1886)  ;  Baldwin  v.  St.  Louis,  etc.,  R. 
Co.,  68  Iowa  37,  25  N.  W.  918  (1885) 
(piling  of  lumber);  Jeffrey  v.  Keo- 
kuk, etc.,  R.  Co.,  56  Iowa  546,  9  N.  W. 
884  (1881). 

Kansas.  —  Atchison,  etc.,  R.  Co.  «. 
Chance,    57    Kan.     40,    45    Pac.    60 

(1896)  (distance  between  hand-cars). 
Kentucky.  —  Louisville,  etc.,  R.  Co. 

V.  Milliken,  51  S.  W.  796,  21  Ky.  L. 
Rep.  489  (1899). 


Massachusetts. — McGuerty  v.  Hale, 
161  Mass.  51,  36  N.  E.  682  (1894); 
Whiter.  Ballou,  8  Allen  (Mass.)  408 
(1864). 

Nev}  York.  —  Winters  v.  Naughton, 
91  N.  Y.  App.  Div.  80,  86  N.  Y. 
Suppl.  439  (1904)  (construction); 
Tibbits  V.  Phipps,  30  N.  Y.  App.  Div. 
274,  51  N.  Y.  Suppl.  954  (1898); 
Hankins  v.  Watkins,  77  Hun  360,  28 
N.  Y.  Suppl.  867  (1894);  Regner  v. 
Glens  Falls,  etc.,  R.  Co.,  74  Hun  202, 
26  N.  Y.  Suppl.  625  (1893)  (no  un- 
necessary force)  ;  Schneider  v.  Second 
Ave.,  etc.,  R.  Co.,  133  N.  Y.  583,  30 
N.  E.  752  (1892);  Mauer  v.  Fergu- 
son, 17  N.  Y.  Suppl.  349  (1892)  (put 
up  right)  ;  Rawls  v.  American  Mut. 
L.  Ins.  Co.,  27  N.  Y.  282,  84  Am. 
Dec.  280  (1863);  Merritt  v.  Seamon, 
6  N.  Y.  168  (1852). 

Oregon.  —  Johnston  )-.  Oregon  Short 
Line  R.  Co.,  23  Oreg.  94,  31  Pac. 
283   (1892). 

Pennsylvania.  —  North  Pennsylva- 
nia Co.  V.  Kirk,  90  Pa.  St.  15  (1879) 
(nothing  possible  omitted). 

Texas.  —  Missouri,  etc.,  R.  Co.  v. 
Miller,  8  Tex.  Civ.  App.  241,  27  S.  W. 
905  (1894)  ;  St.  Louis,  etc.,  R.  Co.  v. 
Jones,   (Sup.  1890)    14  S.  W.  309. 

Utah.  —  Black  r.  Rocky  Mountain 
Bell  Telephone  Co.,  26  Utah  451,  73 
Pac.  514  (1903). 

Wisconsin.  —  Eaton  v.  Woolly,  28 
\Yis.  628  (1871). 
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question  addressed  to  him.  The  jury  are  thus  enabled  to  correct 
any  error  which  they  may  perceive  in  his  reasoning.  In  case  of  a 
conclusion,  this  administrative  safeguard  may  not  appear  to  have 
been  present.  Should  it  happen,  however,  that  the  witness,  at  the 
time  of  stating  his  inference,  has  also  detailed  the  observed  phe- 
nomena or  other  facts  upon  which  he  is  basing  it,  no  prejudice 
may  arise  from  any  error  of  the  trial  court  in  admitting  the  con- 
clusion itself.  The  jury,  it  will  be  felt,  were  in  a  position  to 
apply  any  needed  corrective.  In  other  words,  where  a  witness, 
by  way  of  preliminary  to  a  detailed  statement  of  facts  or  in  sum- 
marizing them,  announces  the  conclusion  to  which  they  have 
brought  his  own  mind,  no  reversal  will  follow,  even  should  an  ap- 
pellate court  feel  that  the  jury  would  have  been  better  off  without 
the  opinion.*  If  they  do  not  agree  with  it,  they  have  had  the 
material  from  which  to  form  a  better  one.     The  administrative 


§  2353a-l.  Alabama.  —  Evans  v. 
State,  120  Ala.  269,  25  South.  175 
(1899). 

California.  —  Williams  v.  Long,  139 
Cal.  186,  72  Pac.  911  (1903)  ;  Town- 
send  V.  Briggs,  32  Pac.  307  ( 1893 ) . 

Georgia.  —  Wise  v.  State,  100  Ga. 
68,  25  S.  E.  846  (1896)  ;  Gress  Lum- 
ber Co.  V.  Coody,  99  Ga.  775,  27  S.  E. 
169   (1896)    (knowledge). 

Illinois.  —  Mead  v.  Altgeld,  136  111. 
298,  26  N.  E.  388  (1891). 

Indiana.  —  Pennsylvania  Co.  v. 
Frund,  4  Ind.  App.  469,  30  N.  E.  1116 
(1892). 

Iowa.  —  Wendel  v.  Mallory  Com. 
Co.,  122  Iowa  712,  98  N.  W.  612 
(1904)  (authorized  certain  acts); 
Miller  Brewing  Co.  v.  De  France,  90 
Iowa  395,  57  N.  W.  959  (1894); 
Hoadley  v.  Hammond,  63  Iowa  599, 
19  N.  W.  794  (1884)  ;  State  v.  Stick- 
ley,  41  Iowa  232   (1875). 

Kansas. — Hutchinson  v.  Van  Cleve, 
7  Kan.  App.  676,  53  Pac.  888  (1898)  ; 
Topeka  v.  Sherwood,  39  Kan.  690,  18 
Pac.  933  (1888). 

Michigan.  —  Detroit  v.  Brennan,  93 
Mich.  338,  53  N.  W.  525  (1892); 
Langworthy  v.  Green  Tp.,  88  Mich. 
207,  215,  50  N.  W.  130   (1891). 

Minnesota. — Finley  v.  Chicago,  etc., 


E.  Co.,  71  Minn.  471,  74  N.  W.  174 
(1898)    (driving  carefully). 

Missouri.  —  Hoffman  v.  Metropoli- 
tan St.  R.  Co.,  51  Mo.  App.  273 
(1892);  State  v.  Williamson,  106 
Mo.  162,  17  S.  W.  172  (1891). 

New  York.  —  Levy  v.  Huwer,  80 
N.  Y.  App.  Div.  499,  81  N.  Y.  Suppl. 
191  (1903)  ;  La  Rue  v.  Smith,  153  N. 
Y.  428,  47  N.  E.  796  (1897)  (map 
shows  certain  points) ;  Lazarus  v. 
Metropolitan  El.  R.  Co.,  69  Hun  190, 
23  N.  Y.  Suppl.  515  (1893)  ;  Dolittle 
V.  Eddy,  7  Barb.  74  ( 1849 ) . 

Pennsylvania.  —  Miller  v.  Windsor 
Water  Co.,  148  Pa.  St.  429,  23  Atl. 
1132    (1892). 

Rhode  Island.  —  McGarrity  v.  New 
York,  etc.,  R.  Co.,  25  R.  I.  269,  55 
Atl.  718    (1903). 

Texas.  —  Hartgraves  v.  State,  ( Cr. 
App.  1897)  39  S.  W.  661;  Saji  An- 
tonio, etc.,  R.  Co.  V.  MacGregor,  2 
Tex.  Civ.  App.  586,  22  S.  W.  269 
(1893);  Smith  v.  Eckford,  (Sup. 
1891)  18  S.  W.  210;  Glass  v.  Wiles, 
(Sup.  1890)  14  S.  W.  225;  Navarro 
V.  State,  24  Tex.  App.  378,  6  S.  W. 
542   (1887). 

Vermont.  —  Brown  v.  Swanton,   69 
Vt.  53,  37  Atl.  280   (1896). 
.    Where     a     witness,     after     stating 
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situation  is  substantially  the  same  should  the  witness  have  stated 
an  opinion  invasive  of  the  province  of  the  jury,  and  the  facts  upon 
which  it  is  based  are  subsequently  placed  before  them,^  by  the 
same  ^  or  some  other  *  witness.^  It  is  equally  clear  that  no  preju- 
dice has  been  suffered  by  the  reception  of  a  conclusion  within  the 
proper  field  of  the  jury  which  is  favorable  to  the  excepting  party,® 
relates  to  a  matter  of  law,'^  or  where  the  jurors,  upon  the  uncon- 
troverted  facts,  must  have  reached  the  same  result  as  that  an- 
nounced by  the  witness.®  Unless  litigation  is  to  be  regarded  as  a 
game,  no  prejudice  can  properly  be  predicated  where  the  jury 
have  reached  the  correct  determination.^ 

"  fully  and  succinctly,  the  facts  upon 
which  he  bases  the  conclusion,"  testi- 
fies that  he  was  driving  "  as  care- 
fully as  a  man  could,"  there  is  "no 
presumption  of  prejudice."  Lang- 
worthy  V.  Green  Tp.,  88  Mich.  207, 
215,  50  N.  W.  130   (1891). 

2.  Olson  V.  O'Connor,  9  N.  D.  504, 
84  N.  W.  359,  81  Am.  St.  Kep.  595 
(1900). 

A  question  as  to  the  judgment  of 
an  expert  upon  the  testimony  of  a 
certain  witness  which  states  also 
hypothetically  all  the  facts  testified 
to  by  the  latter  may  be  answered 
without  prejudicial  error.  Gates  v. 
Fleischer,  67  Wis.  504,  30  N.  W.  674 
(1886). 

Irrelevant  facts.  —  One  who  has 
stated  a  conclusion  which  should  have 
been  rejected,  is  by  no  means  entitled 
to  enumerate  the  immaterial  facts 
upon  which  he  bases  it.  Thus,  one 
who  has  testified  that  when  he  saw 
the  driver  of  a  wagon  whip  up  his 
horses  and  noticed  the  proximity  of 
the  car  he  knew  that  there  was 
bound  to  be  a  collision,  cannot  insist 
on  stating  why  he  says  that.  Price 
f.  Charles  Warner  Co.,  1  Pennew. 
(Del.)   462,  42  Atl.   699    (1899). 

3.  Monahan  v.  Kansas  City  Clay, 
etc.,  Co.,  58  Mo.  App.  68  (1894). 

4.  Hoffman  v.  Metropolitan  St.  R. 
Co.,  51  Mo.  App.  273    (1892). 

5.  Burrell  i:  Gates,  112  Mich.  307, 
70  N.  W.  574  (1897). 

6.  Massachusetts. — Lucas   v.    New 


Bedford,  etc.,  R.  Co.,  6  Gray  64,  66 
Am.  Dec.  406   (1856). 

Missouri.  —  McGowen  v.  West,  7 
Mo.  569,  38  Am.  Dec.  468  (1842). 

New  York.  —  People  r.  Call,  1  Den. 
120,  43  Am.  Dec.  655   (1845). 

Pennsylvania. —  Brown  v.  Caldwell, 
10  Serg.  &  R.  114,  13  Am.  Dec.  660 
(1823). 

Vermont.  —  Foster  r.  Dickerson,  64 
Vt.  233,  24  Atl.  253  ( 1892 )  ;  State 
V.  Kibling,  63  Vt.  636,  22  Atl.  613 
(1891);  Sampson  v.  Warner,  48  Vt. 
247  (1876)  ;  Wheelock  v.  Moulton,  13 
Vt.  430    (1841). 

7.  Southern  R.  Co.  v.  Posey,  124 
Ala.  486,  26  South.  914  (1899)  (duty 
of  certain  persons ) . 

8.  Alabama.  —  Miller  v.  State,  107 
Ala.  40,  19  South.  37   (1895). 

Illinois.  —  Central  R.  Co.  v.  All- 
mon,  147  111.471,35  N.  E.  725  (1893). 

Michigan.  —  Hanish  v.  Kennedy, 
106  Mich.  455,  64  N.  W.  459    (1895). 

Minnesota.  —  Larson  v.  Lombard 
Invest.  Co.,  51  Minn.  141,  53  N.  W. 
179    (1892). 

Mississippi.  —  Rogers  r.  Kline,  56 
Miss.  808,  31  Am.  Rep.  389   (1879). 

Tennessee.  —  Young  v.  Cowden,  98 
Tenn.  577,  40  S.  W.  1088    (1897). 

9.  People  V.  Durrant,  116  Cal.  179, 
48  Pac.  75  (1897);  Fisher  r.  Oregon 
Short  Line,  etc.,  R.  Co.,  22  Oreg.  533, 
30  Pac.  425,  16  L.  R.  A.  519  (1892)  ; 
State  r.  Norris,  27  Wash.  453,  67 
Pac.  983    (1902). 


3189  Dangeb,  Safety,  eitc.  §  2354 

Cross-examination.  —  No  administrative  objection  exists  to 
calling  for  such  a  conclusion  upon  cross-examination.^" 

Lach  of  qualification.  —  For  obvious  reasons,  no  error  is  com- 
mitted where  a  witness  is  allowed  to  testify  before  he  is  shown  to 
be  qualified  to  do  so  and,  at  a  later  stage,  is  proved  to  possess  suit- 
able qualifications  and  thereupon  repeats  his  testimony.^  ^  A  sim- 
ilar lack  of  prejudice  appears  where  objection  is  made  that  an 
unskilled  witness  has  been  allowed  to  testify,  if  the  subject-matter 
involved  be  one  not  calling  for  any  special  knowledge.'^  It  is 
equally  true  that  no  harm  is  done  where  a  skilled  witness  is  not 
permitted  to  testify  as  to  a  matter  of  common  knowledge.  Thus, 
no  prejudice  is  inflicted  where  a  civil  engineer  cannot  give  his 
opinion  as  to  the  condition  of  a  sidewalk.^* 

Prejudicial  error.  —  On  the  other  hand,  should  the  witness 
have  stated  his  conclusion  upon  the  precise  point  covered  by  the 
judgment  of  the  jury,  an  appellate  court  may  be  justified  in  re- 
versing the  judgment,'*  assuming  that  there  is  reason  to  believe 
that  the  effect  was  to  mislead  them.'^  The  result  is  the  same 
should  a  proper  question  calling  for  the  conclusion  of  the  witness, 
made  upon  a  full  statement  of  constituent  facts,  have  been  re- 
jected by  the  trial  court.'®  Where  the  witness  testifies  contrary 
to  general  experience  and  carries  the  jury  with  him  the  "  injury 
is  apparent."  ''' 

§  2354.  (Conclusions  of  Law;  When  rejected;  Negligence); 

Danger,   Safety,   etc.  —  The  same  adminisitrative  practice  which 

10.  Levy  v.  Huwer,  176  N.  Y.  612,  Atchison,  etc.,  R.  Co.  v.  Brassfield,  51 
68  N.  E.  1119  (1903).  Kan.  167,  32  Pac.  814  (1893)  ;  Fonda 

11.  State  V.  Foster,  136  Mo.  653,  38  v.  St.  Paul  City  R.  Co.,  77  Minn.  336, 
S.  W.  721    (1897).  79  N.   W.   1043    (1899)     (no   dispute 

12.  Gulf,  etc.,  R.  Co.  v.  Steele,  29  as  to  facts)  ;  Sallee  v.  St.  Louis,  152 
Tex.    Civ.    App.    328,    69    S.   W.    171  Mo.  615,  54  S.  W.  463   (1899). 
(1902).  16.  Amsden  v.  Parrtielee,  177  Mass. 

13.  Benedict  v.  Fond  du  Lac,  44  522,  59  N.  E.  113  (1901);  Gardner 
Wis.  495   (1878).  v.  Friederich,  25  N.  Y.  App.  Div.  521, 

14.  Seifred  v.  Pennsylvania  R.  Co.,  49  N.  Y.  Suppl.  1077  (1898);  In  re 
206  Pa.  St.  399,  55  Atl.  1061   (1903).  MeArthur,     12     N.     Y.     Suppl.     822 

15.  Should  no  reason  exist  for  be-  (1891)  ;  Chicago,  etc.,  R.  Co.  v.  Long, 
lieving  that  the  jury  have  been  mis-  26  Tex.  Civ.  App.  601,  65  S.  W.  882 
led,    the    judgment    will    not    be    re-  (1901). 

versed.     Cushman  v.  Carbondale  Fuel  17.  People    v.    Durrant,    116    Cal. 

Co.,    116   Iowa    618,    88    N.   W.    817       179,  48  Pac.  75  (1897). 
(1902)  (corrected  by  other  evidence) ; 
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forbids  the  use  of  reasoning  by  witnesses  on  the  issue  as  to  the 
existence  or  absence  of  negligence  continues  to  operate  when  the 
inquiry,  in  regard  thereto  is  extended  into  business  matters.  A 
witness  cannot  be  asked  as  to  negligence  by  indirection.  Where, 
for  example,  the  law  imposes  upon  a  municipality  the  duty  of 
keeping  its  highways  in  a  safe  condition  for  public  travel,  an  in- 
quiry is  not  permissible  as  to  whether  a  certain  bridge,^  sidewalk  ^ 
or  highway  *  was  safe  or  dangerous.  In  a  similar  manner  where 
a  corporation,  natural  person  or  collection  of  such  persons,  is 
under  legal  obligation  to  provide  suitable  machinery  or  other  ap- 
pliances for  the  work,  and  a  proper  place  in  which  to  carry  it  on 
in  a  safe  manner,  a  witness  will  not,  in  case  of  matters  covered  by 
common  knowledge,*  be  permitted  to  state  whether  the  machinery 
was   adequate,*"    or   the   appliances   intended   for   the   operations 


§  2364-1.  Murray  v.  Woodson 
County,  58  Kan.  1,  48  Pac.  554 
(1897);  Central  City  v.  Morquis, 
(Neb.  1905)  106  N.  W.  221;  Shelley 
V.  Austin,  74  Tex.  608,  12  S.  W.  753 
(1889). 

2.  Arkansas.  —  TifBn  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.,  93  S.  W.  564 
(1906)    (street  crossing). 

District  of  Columbia.  —  District  of 
Columbia  v.  Haller,  4  App.  Cas.  (D. 
C.)  405   (1894). 

Illinois.  —  Wicker  v.  City  of  Alton, 
140  111.  App.  135  (1908);  Chicago  v. 
McGiven,  78  111.  347   (1875). 

Michigan.  —  Lindley  v.  Detroit,  131 
Mich.  8,  90  N.  W.  665  (1902)  ;  Ather- 
ton  r.  Bancroft,  114  Mich.  241,  72  N. 
W.  208   (1897). 

Montana.  —  Metz  v.  Butte,  27 
Mont.  506,  71  Pac.  761   (1903). 

3.  District  of  Golumhia.  —  District 
of  Columbia  r.  Haller,  4  App.  Cas. 
(D.  C.)   405    (1894). 

Maryland.  —  Rowe  v.  Baltimore, 
etc.,  R.  Co.,  82  Md.  493,  33  Atl.  761 
(1896) 

Michigan.  —  Harris  v.  Clinton  Tp., 
64  Mich.  447,  31  N.  W.  425,  8  Am. 
St.  Rep.  842   (1887). 

Missouri.  —  Brown  v.  Cape  Girar- 
deau Macadamized,  etc.,  Road  Co.,  89 
Mo.  152,  1  S.  W.  129   (1886). 


Rhode  Island.  —  Yeaw  v.  Williams, 
15  R.  I.  20,  23  Atl.  33   (1885). 

Railroad  tracks.  —  In  like  manner, 
where  the  issue  on  trial  is  as  to  the 
safe  or  dangerous  condition  of  rail- 
road tracks,  the  witness  will  not  be 
allowed  to  state  his  conclusion  as  to 
the  truth  of  the  respective  conten- 
tions. 

Delaware.  —  Evans  v.  Philadelphia, 
B.  &  W.  R.  Co.,  77  Atl.  831  (1910) 
(crossing). 

Ohio. —  Street  R.  Co.  v.  Nolthenius, 
40  Ohio  St.  376  (1883)  (street  rail- 
way). 

South  Carolina.  —  Couch  v.  Char- 
lotte, etc.,  Co.,  22  S.  C.  557  (1885). 

Texas.  —  Southern  Kansas  R.  Ca 
Co.  V.  Cooper,  (Civ.  App.  1903)  75 
S.  W.  328. 

Virginia. — Childress  v.  Chesapeake, 
etc.,  R.  Co.,  94  Va.  186,  26  S.  E.  424 
(1897). 

4.  §  691  et  seq. 

5.  Indiana.  —  Indiana  Bituminous 
Coal  Co.  V.  Buffey,  28  Ind.  App.  108, 
62  N.  E.  279    (1901)    (pulley). 

Iowa.  —  Sprague  r.  Atlee,  81  Iowa 
1,  46  N.  W.  756   (1890). 

Massachusetts.  —  Gleason  r.  Smith, 
172  Mass.  50,  51  N.  E.  460   (1898). 

New  Jersey. —  Bergen  County  Trac- 
tion Co.  •!).  Bliss,  62  N.  J.  L.  410,  41 
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safe "  and  in  good  order.     So,  it  will  be  readily  observed  that 
wbether  a  given  situation ''  or  any  arrangement  or  combination  of 


Atl.  837  (1898)  (block  system  of  sig- 
nals). 

New  York.  —  Harley  v.  Buffalo  Car 
Mfg.  Co.,  142  N.  Y.  31,  36  N.  E.  813 
(1894),  reversing  20  N.  Y.  Suppl. 
354   (1892)    (belt  fasteners). 

Texas.  —  Ft.  Worth,  etc.,  R.  Co.  v. 
Thompson,  2  Tex.  Civ.  App.  170,  21 
S.  W.  137    (1893). 

Vermont.  —  Houston  v.  Brush,  66 
Vt.  331,  29  AtL  380  (1894)  (der- 
rick) . 

6.  Alabama. —  Birmingham  R.,  etc., 
Co.  V.  Baylor,  101  Ala.  488,  13  South. 
793    (1893)    (switch). 

California.  —  Luman  i).  Golden  An- 
cient Channel  Min.  Co.,  140  Cal.  700, 
74  Pac.  307   (1903). 

Colorado.  —  Colorado  Coal,  etc.,  Co. 
V.  Lamb,  6  Colo.  App.  255,  40  Pao. 
251   (1895)    (switch). 

Connecticut. — Chamberlain  V.  Piatt, 
68  Conn.  126,  35  Atl.  780  (1896) 
(railroad  station). 

Georgia.  —  Holland  v.  McRae  Oil 
&  Fertilizer  Co.,  68  S.  B.  555  (1910). 

Illinois.  —  Meyer  v.  Meyer,  86  111. 
App.  417  (1899)  (set  screw  on  a  col- 
lar on  shaft)  ;  Kolb  v.  Sandwich  En- 
terprise Co.,  36  111.  App.  419  (1890) 
(trap-door). 

Indiana.  —  Cleveland,  etc.,  R.  Co. 
V.  De  Bolt,  10  Ind.  App.  174,  37  N. 
E.   737    (1894)    (cattle  guard). 

Kansas.  —  Murray  v.  Woodson 
County  Com'rs,  58  Kan.  1,  48  Pac. 
554  (1897)  ;  Junction  City  v.  Blades, 
1  Kan.  App.  85,  41  Pac.  677    (1895). 

Massachusetts.  —  Walker  v.  Wil- 
liamson, 205  Mass.  514,  91  N.  E.  885 
(1910). 

Michigan.  —  Girard  v.  Kalamazoo, 
92  Mich.  610,  52  N.  W.  1021  (1892) 
(road). 

Minnesota.  —  Freeberg  v.  St.  Paul 
Plow-Works,  48  Minn.  99,  50  N.  W. 
1026  (1892). 

Rhode  Island.  —  Yeaw  v.  Williams, 


15  R.  I.  20,  23  Atl.  33  (1885) 
( switch ) . 

Wisconsin.  —  Anderson  v.  Chicago 
Brass  Co.,  127  Wis.  273,  106  N.  W. 
1077   (1906). 

United  States.  —  Hunt  v.  Kile,  98 
Fed.  49,  38  C.  C.  A.  641  (1899) 
(rope). 

7.  Iowa.  —  Langhammer  v.  Man- 
chester, 99  Iowa  295,  68  N.  W.  688 

(1896)  (sidewalk). 
Massachusetts. —  Chick  v.  Gilchrist 

Co.,  208  Mass.  183,  94  N.  E.  276 
(1911)  (safety  of  ordinary  stairs 
well  lighted). 

Michigan.  —  Detzur  v.  B.  Stroh 
Brewing  Co.,  119  Mich.  282,  77  N. 
W.  948,  44  L.  R.  A.  500   (1899). 

Pennsylvania.  —  Platz  v.  McKean 
Tp.,    178    Pa.    St.    601,    36   Atl.    136 

(1897)  (sluice  in  a  highway). 
Texas. — May  ton  v.  Sonnefield,  ( Civ. 

App.  1898)  48  S.  W.  608. 

Wisconsin.  —  Miles  v.  Stanke,  114 
Wis.  94,  89  N.  W.  833   (1902). 

Places  in  general.  —  The  elements 
of  danger  or  safety  presented  by  the 
condition  of  any  place,  public  or  pri- 
vate, may,  whenever  relevant,  be  de- 
tailed by  a  competent  observer.  The 
latter  will  not,  without  presentation 
of  an  adequate  forensic  necessity,  be 
allowed  to  give  his  inference  or  con- 
clusion as  to  whether  the  place  it- 
self was  safe  or  dangerous.  Smug- 
gler Union  Min.  Co.  v.  Broderick,  25 
Colo.  16,  53  Pac.  169,  71  Am.  St. 
Rep.  106  (1898)  (slope  of  a  mine); 
Segru  V.  Penwell  Coal  Mining  Co., 
149  111.  App.  555  (1909);  Hart  V. 
Penwell  Coal  Mining  Co.,  146  111. 
App.  155  (1908)  ;  Winters  v.  Naugh- 
ton,  91  N.  Y.  App.  Div.  80,  86  N.  Y. 
Suppl.  439  (1904)  (trench);  Sulli- 
van V.  Rome,  86  N.  Y.  App.  Div.  107, 
83  N.  Y.  Suppl.  554  (1903);  Siegler 
V.  Mellinger,  203  Pa.  St.  256,  52  Atl. 
175,  93  Am.  St.  Rep.  767  (1902). 


§  2354        Conclusions  prom  Observation;  Law. 


3192 


things  or  circumstances  ®  affords  an  unnecessary  element  of  dan- 
ger, may  be,  in  effect,  though  perhaps  not  formally,  the  precise 
proposition  as  to  negligence  upon  which  the  jury  are  to  pass. 
The  conclusion  of  the  witness  will,  therefore,  be  excluded. 

Conduct.  —  The  same  standard  of  danger  or  safety  may  arise 
in  connection  with  conduct.  The  witness  will  not  be  permitted 
to  state  his  conclusion  as  to  whether  a  particular  action  was  or  was 
not  that  of  a  reasonable  man  because  it  was  safe,®  i.  e.,  in  accord- 


8.  Illinois.  —  Meyer  v.  Meyer,  86 
111.  App.  417   (1899). 

Iowa.  —  Sprague  v.  Atlee,  81  Iowa 
1,  46  N.  W.  756  (1890)  (gauge  of 
saw). 

Massachusetts.  —  Gleason  v.  Smith, 
172  Mass.  50,  51  N.  E.  460  (1898). 

Michigan.  —  Comstock  v.  George- 
town Tp.,  11  Detroit  Leg.  N.  379,  100 
N.  W.  788   (1904). 

Missouri. — Koons  v.  St.  Louis,  etc., 
R.  Co.,  65  Mo.  592   (1877). 

New  York.  —  Carson  v.  Standard 
Refrigerator  Co.,  106  N.  Y.  Suppl. 
723,  122  App.  Div.  296  (1907)  ;  Win- 
ters V.  Naughton,  91  N.  Y.  App.  Div. 
80,  86  N.  Y.  Suppl.  439  (1904). 

South  Carolina.  —  Couch  v.  Char- 
lotte, etc.,  R.  Co.,  22  S.  C.  557  (1885). 

Texas.  —  Southern  Kansas  R.  Co. 
V.  Cooper,  ( Civ.  App.  1903 )  75  S.  W. 
328;  Mayton  v.  Sonnefield,  (Civ.  App. 
1898)  48  S.  W.  608;  Shelley  v.  Aus- 
tin, 74  Tex.  608,  12  S.  W.  753  (1889). 

Wisconsin.  —  Miles  v.  Stanke,  114 
Wis.  94,  89  N.  W.  833  (1902)  (dan- 
ger to  plate  glass  under  an  awning 
to  leave  the  awning  down  in  a  storm) ' 

9.  Mayfield  v.  Savannah,  etc.,  R. 
Co.,  87  Ga.  374,  13  S.  E.  459  (1891) 
(cautious)  ;  Noble  v.  St.  Joseph,  etc., 
R.  Co.,  98  Mich.  249,  57  N.  W.  126 
(1893)  (horse);  Kelpy  v.  Triest,  76 
N.  Y.  Suppl.  742  (1902);  Motey  v. 
Pickle,  Marble,  etc.,  Co.,  74  Fed.  155, 
20  C.  C.  A.  366  (1896)  (reasonably 
safe). 

Careful  conduct.— The  phraseology 
in  which  the  question  is  put  does  not 
alter  the  ruling  so  far  as  its  effect  re- 
mains as  an  inquiry  into  the  existence 


of  negligence.  Thus  a  witness  will 
not  be  permitted  to  characterize  cer- 
tain conduct  as  "  careful." 

Alabama. —  Birmingham  Ry.,  Light 
&  Power  Co.  v.  Martin,  42  So.  618 
(1906)  (locomotive  fire)  ;  Louisville, 
etc.,  R.  Co.  v.  Bouldin,  110  Ala.  185, 
20  South.  325  (1896)  (ordinary  care). 
Georgia.  —  Printup  V.  Patton,  91 
Ga.  422,  18  S.  E.  311  (1893) ;  Central 
R.,  etc.,  Co.  V.  Ryles,  84  Ga.  420,  II 
S.  E.  499  (1890)    (backing  cars) . 

Iowa.  —  Fitch  v.  Mason  City,  etc.' 
Traction  Co.,  116  Iowa  716,  89  N.  W. 
33  (1902);  Duer  v.  Allen,  96  Iowa 
36,  64  N.  W.  682  (1895)  (all  pos- 
sible care ) ;  Whitsett  v.  Chicago,  etc., 
R.  Co.,  67  Iowa  150,  25  N.  W.  104 
(1885);  Hatfield  v.  Chicago,  etc.,  R. 
Co.,  61  Iowa  434,  16  N.  W.  336 
(1883). 

Kansas.  —  Dow  v.  Julien,  32  Kan. 
576,  4  Pac.  1000  (1884). 

New  York.  —  Pike  v.  Bosworth,  7 
N.  Y.  St.  665  (1887);  Rogers  v. 
Rhodeback,  5  N.  Y.  Leg.  Obs.  334 
(1847)    (ordinary  care). 

Texas.  —  Bryan  Press  Co.  v.  Hous- 
ton &  T.  C.  Ry.  Co.,  (Civ.  App.  1908) 
110  S.  W.  99;  De  Walt  v.  Houston, 
etc.,  R.  Co.,  22  Tex.  Civ.  App.  403, 
55  S.  W.  534  (1900)  ;  Ft.  Worth,  etc., 
R.  Co.  V.  Thompson,  2  Tex.  Civ.  App. 
170,  21  S.  W.  137  (1893)  (ordinary 
care ) . 

It  is  equally  objectionable  to  ask 
whether  doing  a  certain  act  carefully 
would  not  have  avoided  an  occurrence 
for  which  damages  are  claimed.  Fitch 
V.  Mason  City,  etc..  Traction  Co.,  116 
Iowa  716,  89  N.  W.  33   (1902). 
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anee  ■with  proper  prudence,  or  was,  on  the  contrary,  dangerous.^" 

Speed.  —  Upon  the  sound  administrative  principle  invoked  in 
this  connection,  a  witness  may  not  properly  be  asked  to  state  his 
conclusion  as  to  whether  a  given  rate  of  speed  "  presents  con- 
ditions of  danger  or  of  safety. 


§  2355.  (Conclusions  of  Law;  When  rejected;  Negligence); 

Habitual  Conduct.  —  While  habitual  conduct  is  not  without  evi- 
dentiary value  as  tending  to  establish  the  proposition  that  action 


Conversely,  the  witness  will  not  be 
permitted  to  state  that,  in  his  opin- 
ion, a  particular  act  was  "  carelessly  " 
performed.  Louisville,  etc.,  Consol  R. 
Co-  V.  Berry,  9  Ind.  App.  63  35  N.  E. 
565  (1893)  36  N.  E.  646  (1894); 
Seese  v.  Northern  Pac.  R.  Co.,  39  Fed. 
487    (1889). 

On  the  other  hand,  where  the  in- 
ference is  necessary,  the  facts  being 
simple  and  unambiguous,  the  state- 
ment that  certain  conduct  is  careful 
has  been  received.  Southern  Ry.  Co. 
V.  Stollenwerek,  (Ala.  1910)  52  So. 
204. 

The  constituting  facts  must  be  de- 
tailed. Bryan  Press  Co.  v.  Houston 
&  T.  C.  Ry.  Co.,  (Tex.  Civ.  App.  1908) 
110  S.  W.  99. 

Duty.  —  A  witness  will  not  be  per- 
mitted to  state  an  inference  that  a 
certain  act  was  done  in  discharge  of 
the  duty  of  the  person  who  did  it. 
Grand  Rapids,  etc.,  R.  Co.  v.  Ellison, 
117  Ind.  234,  20  N.  E.  135  (1889); 
Allen  V.  Burlington,  etc.,  R.  Co.,  57 
Iowa  623,  11  N.  W.  614  (1882); 
Louisville,  etc.,  R.  Co.  -v.  Bowen,  39 
S.  W.  31,  18  Ky.  L.  Rep.  1099  (1897). 

Necessary  conduct.  —  To  permit  a 
witness  to  state  his  conclusion  that 
certain  conduct  was  necessary  would 
be,  in  effect,  to  admit  his  opinion  as 
to  the  existence  of  negligence.  Such 
a  statement  is  accordingly  rejected. 

Indiana.  —  Chicago,  etc.,  R.  Co.  v. 
Cummings,  24  Ind.  App.  192,  53  N. 
E.  1026   (1899)    (blowing  whistle). 

Massachusetts. —  Nowell  v.  Wright, 


3  Allen  166,  80  Am.  Dec.  62  (1861) 
( handling   of   drawbridge ) . 

Michigan.  —  Clark  v.  Detroit  Loco- 
motive Works,  32  Mich.  348  (1875) 
( examining  steamer ) . 

'New  York.  —  Lane  v.  New  York 
Cent.,  etc.,  R.  Co.,  93  N.  Y.  App.  Div. 
40,  86  N.  Y.  Suppl.  947  (1904)  (  es- 
tablishing rules  to  prevent  a  particu- 
lar accident ) . 

Texas. —  Receivers  of  International, 
etc.,  R.  Co.  V.  Armstrong,  4  Tex.  Civ. 
App.  146,  23  S.  W.  236  (1893)  ;  Mis- 
souri Pac.  R.  Co.  V.  Burnett,  3  Tex. 
App.  Civ.  Cas.  §  236   (1887). 

United  States.  —  New  York  Elec- 
tric Equipment  Co.  v.  Blair,  79  Fed. 
896,  25  C.  C.  A.  216  (1897)  (pre- 
cautions in  hoisting  pipe). 

10.  Colorado.  —  Denver  &  R.  G.  R. 
Co.  ■;;.  Reiter,  47  Colo.  417,  107  Pac. 
1100  (1910). 

New  York.  —  Teall  v.  Barton,  40 
Barb.   (N.  Y.)   137   (1863). 

South  Carolina.  —  Bridger  ■«.  Ashe- 
ville,  etc.,  R.  Co.,  25  S.  C.  24   (1886). 

Wisconsin.  —  Lawson  v.  Chicago, 
etc.,  R.  Co.,  64  Wis.  447,  24  N.  W. 
618,  54  Am.  Rep.  634  (1885)  (dan- 
gerous ) . 

United  States.  —  Atchison,  etc.,  R. 
Co.  V.  Myers,  63  Fed.  793,  11  C.  C.  A. 
439  (1894)  (coupling  cars);  Seese 
V.  Northern  Pac.  R.  Co.,  39  Fed.  487 
(1887). 

11.  Alabama  Great  Southern  R.  Co. 
V.  Hall,  105  Ala.  599,  17  South.  176 
(1895);  Eckington,  etc.,  R.  Co.  v. 
Hunter,    6    App.    Cas.    (D.    C.)    287 


§§  2356,  2357    Conclttsions  feom  Observation;  Law.    8194 

in  accordance  with  it  took  place  on  a  particular  occasion,'  the 
administrative  situations  in  which  it  will  be  received  in  evidence 
are  comparatively  few.  Should  the  fact  covered  by  the  inference 
be  one  in  issue  or  directly  within  the  province  of  the  jury,  the 
conclusion  will  be  rejected.  Thus,  a  witness  will  not  be  allowed, 
on  an  issue  of  negligence,  to  state  whether  a  given  employee  was 
competent  for  his  work  ^  or  was,  on  the  other  hand,  habitually 
careless.^  He  must  be  content  with  stating  the  facts  and  allowing 
the  jury  to  draw  the  inference  for  themselves. 

§  2356.  (Conclusions  of  Law;  When  rejected;  Negligence); 

Personal  Injuries.  —  In  the  numerous  connections  where  the  neg- 
ligence of  some  person,  real  or  artificial,  is  the  ground  assigned  for 
the  alleged  right  to  recover  damages  for  personal  injuries,  it  has 
been  found  necessary  or  expedient  to  exclude  the  conclusion  of 
witnesses  regarding  the  existence  of  liability  as  an  invasion  of  the 
province  of  the  jury.  Thus,  a  conclusion  will  not  be  received  as 
to  the  unreasonable  conduct  involved  in  providing  the  slope  of  a 
mine  '  or  establishing  the  situation  at  some  other  place  ^  in  which 
the  work  in  question  must  necessarily  be  carried  on.  So,  where 
the  effort  is  to  recover  against  a  railroad  company  for  personal  in- 
juries, a  witness  will  not  be  allowed  to  declare  his  conclusion  as 
to  whether  its  tracks  ^  were  maintained  in  a  proper  manner. 

§  2357.  (Conclusions  of  Law;  When  rejected;  Negligence); 

Reasonable  Conduct.  —  A  statement  as  to  how  a  witness  would 

(1895);    Louisville,    etc.,    R.    Co.    V.  Utah.  —  StoU  «.  Daly  Min.  Co.,  19 

Gobln,    52     III.    App.     565     (1894);  Utah  271,  57  Pac.  295    (1899). 

Fisher  v.  Oregon  Short  Line,  etc.,  E.  3.  Mosnat  v.  Chicago,  etc.,  R.  Co., 

Co.,  22  Oreg.  533,  30  Pac.  425,  16  L.  114  Iowa  151,  86  N.  W.  297   (1901)  ; 

R.  A.  519   (1892).  Hicks  v.   Southern  R.   Co.,   63   S.   C. 

5  2355-1.  §  1855.  559,  41  S.  E.  753. 

2.  California.  —  Rowe  v.   Such,  134  §  2356-1.    Smuggler     Union     Min. 

Cal.   573,   66   Pac.   862,   67   Pac.   760  Co.  v.  Broderick.  25  Colo.  16,  53  Pac. 

(1901)    (driver).  169,  71  Am.  St.  Rep.  106  (1898). 

Minnesota.  —  Wilson   v.   Reedy,    33  2.  Winters  r.  Naughton,  91   N.  Y. 

Minn.  503,  24  N.  W.  191   (1885).  App.   Div.   80,   86   N.   Y,   Suppl.   439 

Missouri.  —  Langston    f.    Southern  (1904);  Siegler  t'.  Mellinger,  203  Pa. 

Electric  R.  Co.,  147  Mo.  457,  48  S.  W.  St.  256,  52  Atl.  175,  93  Am.  St.  Rep. 

835   (1898)  ;  Boettger  f.  Scherpe,  etc..  767   (1902). 

Iron  Co.,   136  Mo.  631,  38  S.  W.  298  3.  Street  R.   Co.  v.  Noltheniua,  40 

(1896).  Ohio  St.  376   (1883);  Couch  r.  Char- 

South  Carolina.  — 'H.icka  v.   South-  lotte,  etc.,  Co.,  22  S.  C.  557   (1884); 

ern  R.  Co.,  38  S.  E.  725   (1901).  Southern   Kansas   R.   Co.  v.   Cooper, 
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have  acted  had  he  been  in  another's  place/  or  what  a  man  of  ordi- 
nary prudence  would  have  done,  is  objectionable  as  being  a  con- 
clusion. Thus,  the  inference  that  certain  conduct  is  or  is  not  rea- 
sonable, may  properly  be  excluded. 

Where  reasonableness  is  a  matter  of  law,*  a  conclusion  as  to  its 
existence  may  be  objectionable  as  invading  at  once  the  function  of 
the  judge  and  the  province  of  the  jury.* 

Concrete  instances  of  conduct.  —  The  invasion  of  the  jury's 
province  becomes  still  more  marked  where  the  witness  is  asked  to 
characterize  a  concrete  instance  of  a  person's  conduct  by  the 
application  of  some  standard  of  reasonableness.  In  such  cases 
the  witness  should  be  confined  to  a  statement  of  the  facts,  as  it  is 
the  appropriate  function  of  the  jury  to  judge  as  to  their  effect 
upon  the  proposition  in  issue.  For  this  reason,  as  has  been  else- 
where said,  a  witness  will  not  be  permitted  to  apply  to  the  facts 
observed  by  him  the  standard  of  due  care,  by  asserting  a  conclusion 
as  to  whether  a  given  act  or  series  of  acts  constitutes  careful  *  or 


(Tex.  Civ.  App.  1903)  75  S.  W.  328; 
Childress  v.  Chesapeake,  etc.,  E.  Co., 
94  Va.  186,  26  S.  E.  424   (1897). 

§  2357-1.  Gulf,  W.  T.  &  P.  Ry.  Co. 
V.  Wittnebert,  (Sup.  1908)  108  S.  W. 
150,  reversing  judgment  (Tex.  Civ. 
App.  1907)  104  S.  W.  424;  Quinn  v. 
Galveston,  H.  &  S.  A.  Ry.  Co.,  (Tex. 
Civ.  App.  1905)   84  S.  W.  395. 

2.  §§  118,  385-407. 

3.  Alabama.  —  Eureka  Co.  v.  Bass, 
81  Ala.  200,  8  South.  216,  6  Am.  Rep. 
152    (1886). 

Maine.  —  Hill  v.  Portland,  etc.,  R. 
Co.,  55  Me.  438,  92  Am.  Dec.  301 
(1867)     (blovping  steam  whistleK 

"New  York.  —  Cramer  v.  Slade,  66 
N.  Y.  App.  Div.  59,  73  N.  Y.  Suppl. 
125   (1901). 

Texas.  —  Gulf,  W.  T.  &  P.  Ry.  Co. 
V.  Wittenbert,  (Sup.  1908)  108  S.  W. 
150,  reversing  judgment  (Civ.  App. 
1907)    104  S.  W.  424. 

Vermont.  —  Oakes  v.  Weston,  45 
Vt.  430    (1873). 

Canada.  —  Smith  v.  Mason,  1  Ont. 
L.  Rep.  594  (1901). 

"  Honestly  and  reasonably."  —  The 
provisions  of  62  Vict.  (2)  ch.  15,  see. 


1  (o),  relieving  trustees  who  have 
acted  "  honestly  and  reasonably " 
from  the  consequences  of  technical 
breaches  of  trust  do  not  render  compe- 
tent as  evidence  the  opinion  of  bankers 
or  other  financial  men  as  to  whether 
the  trustee  has  so  acted  in  the  course 
he  has  taken  or  omitted  to  take  in  re- 
spect to  collecting  a  debt  due  to  the 
estate.  The  general  rule  of  evidence 
still  applies  that  mere  personal  belief 
or  opinion  is  not  evidence,  and  the 
test  of  reasonableness  is  that  exhib- 
ited by  the  ordinary  business  man  or 
man  of  ordinary  sense,  knowledge 
and  prudence  in  the  conduct  of  his 
own  affairs.  Smith  v.  Mason,  1  On- 
tario Law  Reports  594  ( 1901 ) . 

4.  Alabama.  —  Louisville,  etc.,  R. 
Co.  V.  Bouldin,  110  Ala.  185,  20  So. 
325    (1895). 

Georgia.  —  Printup  v.  Patton,  91 
Ga.  422,  18  S.  E.  311   (1893). 

loioa.  —  Fitch  v.  Mason  City,  etc.. 
Traction  Co.,  116  Iowa  716,  89  N. 
W.  33   (1902). 

Kansas.  —  Dow  v.  Julien,  32  Kan. 
576,  4  Pac.  1000  (1884). 
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reasonable  ^  conduct  or  the  reverse.® 

Statement  iy  indirection.  —  Notwithstanding  the  ingenuity 
and  enterprise  of  counsel,  administration  will  prevent  a  witness 
from  stating  indirectly  that  which  he  is  forbidden  to  assert 
directly.  Thus,  he  will  not  be  allowed  to  declare,  in  effect,  his 
conclusion  as  to  the  reasonableness  of  conduct  by  announcing  that 
he  regards  it  as  necessary,^  proper,^   under  the  circumstances, 


New  York.  —  Pike  v.  Bosworth,  7 
N.  Y.  St.  665   (1887). 

Texas.  —  De  Walt  v.  Houston,  etc., 
R.  Co.,  22  Tex.  Civ.  App.  403,  55  S. 
W.  534   (1900). 

5.  Alaiama.  — Eureka,  Co.  v.  Bass, 
81  Ala.  200,  8  So.  216,  6  Am.  Eep. 
152    (1886). 

Maine.  —  Hill  v.  Portland,  etc.,  R. 
Co.,  55  Me.  438,  92  Am.  Dec.  601 
(1867). 

New  York.  —  Cramer  v.  Slade,  66 
N.  Y.  App.  Div.  59,  73  N.  Y.  Suppl. 
125    (1901). 

Vermont.  —  Oakes  v.  Weston,  45 
Vt.  430    (1873). 

Canada.  —  Smith  v.  Mason,  1  Ont. 
L.  Rep.  594  (1901). 

6.  Georgia.  —  Dowdy  v.  Georgia  R. 
Co.,  88  Ga.  726,  16  S.  E.  62  (1891). 

Indiana.  —  Louisville,  etc.,  Consol. 
R.  Co.  V.  Berry,  9  Ind.  App.  63,  35 
N.  E.  565,  36  N.  E.  646   (1893). 

Iowa. — Metropolitan  Nat.  Bank  v. 
Commercial  State  Bank,  104  Iowa 
682,  74  N.  W.  26  (1898). 

Kentucky.  —  Pepper  v.  Planters 
Nat.  Bank,  5  Ky.  L.  Eep.  85   (1883). 

Maine.  —  Pulsifer  v.  Berry,  87  Me. 
405,  32  Atl.  986    (1895). 

Massachusetts.  —  Gilmore  i'.  Mitti- 
neague  Paper  Co.,  169  Mass.  471,  48 
N.  E.  623    (1897). 

.Missouri. —  Koons  !'.  St.  Louis,  etc., 
R.  Co.,  65  Mo.  592   (1877). 

NeiD  York.  —  Schneider  v.  Second 
Ave.  R.  Co.,  133  N.  Y.  583,  30  N.  E. 
752    (1892). 

Pennsylvania.  —  Livingston  v.  Cox, 
8  Watts  &  S.  61    (1844). 

Wisconsin. —  Wood  i'.  Chicago,  etc., 
R.  Co.,  51  Wis.  196,  8  N.  W.  214 
(1881). 


United  States. — Inland,  etc.,  Coast- 
ing Co.  V.  Tolson,  139  U.  S.  551,  11 
S.  Ct.  653,  35  L.  ed.  270  [affirming 
6  Mackey  (D.  C.  39]  (1891);  Seese 
■V.  Northern  Pao.  R.  Co.,  39  Fed.  487 
(1889). 

7.  Indiana.  —  Chicago,  etc.,  R.  Co. 
V.  Cummings,  24  Ind.  App.  192,  53 
N.  E.  1026  (1899);  Grand  Rapids, 
etc.,  R.  Co.  V.  Ellison,  117  Ind.  234, 
20  N.  E.  135    (1888)    (line  of  duty). 

Iowa.  —  Allen  v.  Burlington,  etc., 
R.  Co.,  57  Iowa  623,  11  N.  W.  614 
(1882)    (line  of  duty). 

Kentucky.  —  Louisville,  etc.,  R.  Co. 
V.  Bowen,  39  S.  W.  31,  18  Ky.  L.  Rep. 
1099    (1897)    (line  of  duty). 

Massachusetts. — Nowell  v.  Wright, 
3  Allen  166,  80  Am.  Dec.  62   (1861). 

Michigan.  —  Clark  v.  Detroit  Loco- 
motive Works,  32  Mich.  348   (1875). 

New  York.  —  Lane  v.  New  York 
Cent.,  etc.,  R.  Co.,  93  N.  Y.  App.  Div. 
40,  86  N.  Y.  Suppl.  947   (1904). 

Texas.  —  International,  etc.,  R.  Co. 
V.  Armstrong,  4  Tex.  Civ.  App.  146, 
23  S.  W.  236    (1893). 

United  States.  —  New  York  Elec- 
tric Equipment  Co.  v.  Blair,  79  Fed. 
896,  25  C.  C.  A.  216    (1897). 

8.  Alabama.  —  Alabama  Great 
Southern  R.  Co.  r.  Tapia,  94  Ala. 
226,  10  So.  236   (1891). 

California.  —  Fogel  v.  San  Fran- 
cisco, etc.,  R.  Co.,  42  Pac.  565  (1895). 

Georgia.  —  Brush  Electric  Light, 
etc.,  Co.  r.  Wells,  103  Ga.  512,  30  S. 
E.  533    (1898). 

Illinois.  —  Springfield  r.  Coe,  166 
111.  22,  46  N.  E.  709   (1897). 

Kansas.  —  Atchison,  etc.,  R.  Co. 
V.  Chance,  57  Kan.  40,  45  Pac.  60 
(1890). 
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prudent  ^  or  the  like.  He  cannot,  under  the  rules  already 
stated,  testify  as  to  whether  given  conduct  was  skilful  or  unskil- 
ful,^" usual  ^*  or  unusual.^^  Wor  will  he  he  permitted  to  say  that 
certain  conduct  was  good  management  ^^  or,  on  the  other  hand, 
omitted  something  ^*  which  should  have  been  done. 


§  2358.  (Conclusions  of  Law;  When  rejected;  Negligence); 

Use  of  Property.  —  Further  illustrations  of  the  exclusion  of  the 
witness  from  encroaching  upon  the  function  of  the  jury  may  be 


Kentucky.  —  Louisville,  etc.,  R.  Co. 
V.  Milliken,  51  S.  W.  796,  21  Ky.  L. 
Rep.  489    (1899). 

Massachusetts. — MoGuerty  v.  Hale, 
161  Mass.  51,  36  N.  E.  682  (1894). 

Neio  York.  —  Schneider  v.  Second 
Ave.,  etc.,  R.  Co.,  133  N.  Y.  583,  30 
N.  E.  752    (1892). 

Oregon. — Johnston  -v.  Oregon  Short 
Line  R.  Co.,  23  Oreg.  94,  31  Pae.  283 
(1892). 

Pennsylvania.  —  North  Pennsyl- 
vania Co.  V.  Kirk,  90  Pa.  St.  15 
(1879). 

Texas.  —  St.  Louis,  etc.,  R.  Co.  v. 
Jones,   (Sup.  1890)    14  S.  W.  309. 

Utah.  —  Black  v.  Rocky  Mountain 
Bell  Telephone  Co.,  26  Utah  451,  73 
Pac.  514   (1903). 

MHsconsin.  —  Lawson  v.  Chicago, 
etc.,  R.  Co.,  64  Wis.  447,  24  N.  W. 
618,  54  Am.  Rep.  634  (1885). 

United  States.  —  Motey  v.  Pickle 
Marble,  etc.,  Co.,  74  Fed.  155,  20  C. 
C.  A.  366    (1896). 

9.  Alabama.  —  Warden  f.  Louis- 
ville, etc.,  R.  Co.,  94  Ala.  277,  10  So. 
276,  14  L.  R.  A.  552   (1891). 

Arkansas.  —  Fordyce  v.  Edwards, 
65  Ark.  98,  44  S.  W.  1034   (1898). 

California.  —  Redfield  v.  Oakland 
Consol.  St.  R.  Co.,  112  Cal.  220,  43 
Pae.  1117   (1896). 

Illinois.  — 'Wa.ha.sh,  etc.,  R.  Co.  v., 
Pratt,  15  111.  App.  177    (1884). 

Iowa.  —  Duer  v.  Allen,  96  Iowa  36, 
64  N.  W.  682   (1895). 

Massachusetts. —  Higgins  v.  Dewey, 
107  Mass.  494,  9  Am.  Rep.  63  (1871). 


Missouri.  —  Grenwell  v.  Crow,  73 
Mo.   638    (1881). 

Neiv  York.  —  Keller  v.  New  York 
Cent.  R.  Co.,  2  Abb.  Dec.  480,  24  How. 
Pr.  172    (1861). 

Pennsylvania.  —  Card  v.  Columbia 
Tp.,  191  Pa.  St.  254,  43  Atl.  217 
(1899). 

Tennessee.  —  Bruce  v.  Beall,  99 
Tenn.  303,  41  S.  W.  445   (1897). 

Texas.  —  Sonnefield  v.  Mayton, 
(Civ.  App.  1897)  39  S.  W.  166. 

Vermont.  —  Bemis  v.  Central  Ver- 
mont R.  Co.,  58  Vt.  636,  3  Atl.  531 
(1886). 

Wisconsin.  —  Waupaca  Electric 
Light,  etc.,  R.  Co.  v.  Milwaukee  Elec- 
tric R.,  etc.,  Co.,  112  Wis.  469,  88  N. 
W.  308   (1901). 

United  States.  —  Hinds  v.  Keith, 
57  Fed.  10,  6  C.  C.  A.  231   (1893). 

10.  Hoener  v.  Koch,  84  111.  408 
( 1877 )  ;  Woeckner  v.  Erie  Electric 
Motor  Co.,  187  Pa.  St.  206,  41  Atl. 
28   (1898). 

11.  Fordyce  v.  Lowman,  62  Ark. 
70,  34  S.  W.  255  (1896);  Redfield  v. 
Oakland  Consol.  St.  R.  Co.,  112  Cal. 
220,  43  Pac.  1117  (1896)  (custom- 
ary). 

12.  Seese  v.  Northern  Pae.  R.  Co., 
39  Fed.  487    (1889). 

13.  McNair  v.  Stewart,  24  N. 
Brunsw.  471    (1884). 

14.  Springfield  Consol.  R.  Co.  v. 
Puntenney,  101  111.  App.  95  (1901); 
Steinberg  r.  Schlesinger,  84  N.  Y. 
Suppl.  522  (1903);  Carpenter  v. 
Eastern  Transfer  Co.,   71   N.  Y.   574 
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afforded  in  connection  "with  the  everyday  use  of  property.  The 
duty  of  each  owner  is  so  to  use  his  own  as  not  to  injure  another. 
Whether,  in  any  particular  case,  this  obligation  has  been  met, 
raises  a  question  for  the  judgment  of  the  jury,  not  for  the  conclu- 
sion of  a  witness.  Thus,  whether  a  certain  rate  of  speed  is  un- 
reasonable ^  cannot  be  covered  by  the  inferential  statement  of  the 
observer. 


§  2359.  (Conclusions  of  Law;  When  rejected);  Ownership.  — 

The  ownership  of  real  or  personal  property  may  well  be  a  ques- 
tion of  law.  Where  this  is  true,  and  it  frequently  is,  the  conclu- 
sion of  a  witness  on  the  subject  may  properly  be  deemed  by  ad- 
ministration as  an  impertinence  and  an  intrusion.  Accordingly, 
it  will  not  be  received.^     Thus,  in  case  of  real  estate,  a  witness 


(1878);  Jeffries  v.  Seaboard  Air 
Line  R.  Co.,  129  N.  C.  236,  39  S.  E. 
836   (1901). 

§  2358-1.  Alabama  Great  Southern 
R.  Co.  V.  Hall,  105  Ala.  599,  17  So. 
176  (1894);  Eckington,  etc.,  R.  Co. 
V.  Hunter,  6  App.  Cas.  (D.  C.)  287 
( 1895 )  ;  Louisville,  etc.,  R.  Co.  v. 
Gobin,  52  111.  App.  565  (1893); 
Fisber  v.  Oregon  Short  Line,  etc.,  R. 
Co.,  22  Oreg.  533,  30  Pac.  425,  16  L. 
R.  A.  519    (1892). 

§  2359-1.  Alabama.  —  Wildman  v. 
State,  139  Ala.  125,  35  So.  995 
(1903);  Marrisett  v.  Carr,  118  Ala. 
585,  23  So.  795    (1897). 

Arkansas.  —  Benson  v.  Files,  70 
Ark.  423,  68  S.  W.  493   (1902). 

Connecticut.  —  Hamilton  v.  Smith, 
74  Conn.  374,  50  Atl.  884  (1902) 
( boundaries ) . 

Georgia.  —  Tillman  v.  Bomar,  68 
S.  E.  504  (1910)  (equitable  title); 
Strickland  v.  Angler,  99  Ga.  272,  25 
S.  E.  632    (1896). 

Illinois.  —  Perkins  v.  Knisley,  102 
111.  App.  562  (1902)  ;  Bahe  v.  Baker, 
44  111.  App.  578  (1891);  Hawkins  v. 
Harding,  37  111.  App.  564    (1890). 

Iowa.  —  Corn  Exch.  Bank  v.  Shut- 
tleworth,  99  Iowa  536,  68  N.  W.  827 
(1896). 

Kansas.  —  Brovfri  v.  Cloud  County 


Bank,  2  Kan.  App.  352,  42  Pac.  593 
(1895);  Hite  v.  Stimmell,  45  Kan. 
469,  25  Pac.  852  (1891)  ;  Simpson  v. 
Smith,  27  Kan.  565   (1882). 

Michigan.  —  Mains  v.  Webber,  131 
Mich.  213,  91  N.  W.  172  (1902)  (cer- 
tificates of  deposit)  ;  Montgomery  v. 
Martin,  104  Mich.  390,  62  N.  W.  578 
( 1895 )  ;  Webster  v.  Sibley,  72  Mich. 
630,  40  N.  W.  772   (1888). 

Mississippi.  —  Dunlap  v.  Hearn,  37 
Miss.  471  (1859);  Wells  v.  Shipp, 
Walk.  353   (1829). 

Nebraska.  —  Cropsey  v.  Averill,  8 
Nebr.  151   (1879)    (securities). 

New  York. —  Richmond  v.  Brenstir, 
2  N.  Y.  Suppl.  400  (1888);  Coats  v. 
Dickenson,  5  Alb.  L.  J.  333  (1872). 

South  Carolina. — Burnett  v.  Craw- 
ford, 50  S.  C.  161,  27  S.  E.  645 
(1897). 

Texas.  —  Continental  Ins.  Co.  v. 
Cummings,  (Civ.  App.  1906)  95  S. 
W.  48;  Cullers  v.  Gray,  (Civ.  App. 
1900)  57  S.  W.  305;  Scott  v.  Witt, 
(Civ.  App.  1897)  41  S.  W.  401;  West- 
ern Union  Tel.  Co.  v.  Hearne,  7  Tex. 
Civ.  App.  67,  26  S.  W.  478  (1894); 
Johnston  v.  Martin,  81  Tex.  18,  16 
S.  W.  550,   (1891). 

Impression. — Where  the  evidence  is 
of  such  a  character  that  it  can  prop- 
erly be  characterized  only  as  a  men- 
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"will  not  be  allowed  to  give  his  conclusion  as  to  whether  one  of  the 
parties  has  a  legal  or  "  good  "  title  to  it.^  This  is  a  point  upon 
•which  not  even  a  skilled  witness,  as  for  instance  a  conveyancer,^ 
"will  be  permitted  to  testify.  ISTor  is  the  conclusion  of  the  owner  * 
admissible  on  the  subject.  In  the  same  way,  where  the  issue  be- 
fore the  jury  is  as  to  the  ownership  of  a  chattel  ^  or  chose  in 
action  ®  or  the  right  to  a  fund,''  a  witness  will  not  be  allowed  to 
give  his  conclusion  on  the  subject. 

Abandonment.  —  By  a  parity  of  reasoning,  a  witness  cannot 
properly  say  that  the  ownership  in  property  *  or  the  use  of  an 
easement  ^  has  been  abandoned.  So  the  lessor  of  a  mine  cannot 
with  propriety  be  asked  whether  the  lessee  has  done  anything  to 
surrender  the  lease.^"  In  any  event,  the  judge  may  reasonably 
require  from  the  witness  a  detail  of  the  constituting  facts  upon 
which  he  bases  his  opinion.^^ 


tal  "  impression,"  an  additional  ad- 
ministrative reason  for  rejecting  it  is 
supplied.  Continental  Ins.  Co.  v. 
Cummings,  (Tex.  Civ.  App.  1906)  95 
S.  W.  48. 

2.  California.  —  In  re  Pepper's  Es- 
tate, 112  Pac.  62  (1910)  (community 
property)  ;  Wintert  v.  Stock,  29  Cal. 
407,  89  Am.  Dec.  57  (1866)  (satis- 
factory title ) . 

Georgia.  —  Phillips  v.  Collinsville 
Granite  Co.,  123  Ga.  830,  51.  S.  E. 
666  (1905)  (granite  quarry);  Bleck- 
ley V.  White,  98  Ga.  594,  25  S.  E.  592 
( 1896 )    ( passing  of  title ) . 

Illinois.  —  Evans  v.  Gerry,  174  111. 
595,  51  N.  E.  615  (1898);  Mead  v. 
Altgeld,  33  111.  App.  373  (1889),  af- 
firmed in  136  111.  298,  26  N.  E.  388 
(1891);  Kirkpatriek  v.  Clark,  132 
111.  342,  24  N.  E.  71,  22  Am.  St.  Eep. 
531,  8  L.  R.  A.  511  (1890)  (legal 
title )  ;  Leahy  v.  Hair,  33  111.  App. 
461    (1889). 

Kansas.  —  Stiles  v.  Stiles,  37  Kan. 
552,  15  Pac.  561   (1887)    (good  title). 

New  York.  —  Hess  v.  Eggers,  38 
Misc..  726,  78  N.  Y.  Suppl.  1119 
(1902)    (no  title). 

Texas.  —  Gonzales  v.  Adone,  ( Civ. 
App.  1900)  56  S.  W.  543,  reversed 
in  94  Tex.  120,  58  S.  W.  951  (1900) ; 


Scott  V.   Witt,    (Civ.  App.   1897)    41 
S.  W.  401    (money). 

West  Virginia.  —  Parks  v.  Morris, 
Layfield  &  Co.,  59  S.  E.  753   (1907). 

3.  Evans  v.  Gerry,  174  111.  595,  51 
N.  E.  615    (1898). 

An  attorney  who  has  examined  the 
title  cannot  state  his  conclusion  as  to 
whether  certain  acts  were  necessary 
to  perfect  it.  Interstate  Coal  &  Iron 
Co.  V.  Clintwood  Coal  &  Timber  Co., 
(Va.  1906)   54  S.  E.  593. 

4.  Kjolseth  V.  Kjolseth,  (S.  D. 
1911)   129  N.  W.  752. 

5.  Chase  v.  New  York  Cent.  E.  Co., 
208  Mass.  137,  94  N.  E.  377  (1911) 
(automobile)  ;  Gate  v.  Fife  &  Child, 
80  Vt.  404,  68  Atl.  1   (1907)    (wood). 

6.  Hendley  v.  Globe  Refinery  Co., 
106  Mo.  App.  20,  79  S.  W.  1163 
(1904)    (bank  owner  of  a  draft). 

7.  Farley  v.  Colver,  (Md.  1910)  77 
Atl.  589. 

8.  Lathrop  v.  Central  Iowa  R.  Co., 
69  Iowa  105,  28  N.  W.  465   (1886). 

9.  Gaston  v.  Gainesville  &  D.  Elec- 
tric Ry.  Co.,  120  Ga.  516,  48  S.  E. 
188    (1904). 

10.  Wilson  V.  Big  Joe  Block  Coal 
Co.,  134  Iowa  594,  112  N.  W.  89 
(1907). 

11.  Gaston  v.  Gainesville  &  D.  Elec- 
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§  2360.  (Conclusions  of  Law;  When  rejected);  Possession. — 

Conclusions  as  to  the  possession  of  property,  real  or  personal,  must 
in  many  instances  be  rejected.^  Tlie  question  is  one  to  be  deter- 
mined by  a  rule  of  law  which  it  is  the  duty  of  the  court  to  an- 
nounce and  of  the  jury  to  follow.  For  a  witness  to  state  his  con- 
clusion as  to  the  existence  of  possession  would  be  an  intrusion 
upon  the  functions  of  both.  Should  such  a  question  constitute  a 
material  portion  of  the  issue  in  the  ease,  a  witness  will  seldom  be 
permitted  to  testify  as  to  his  inference  regarding  its  existence.^ 

This  administrative  aspect  of  the  matter  is  an  important  one. 
l^ot  only  may  the  content  of  reasoning  be  high,  but  it  may  be 
replete  with  legal  technicality. 

Few  legal  questions  have  been  productive  of  more  hair-splitting 
controversy  than  those  relating  to  this  subject  From  the  point 
of  view  of  judicial  reasoning,  what  shall  be  deemed  to  constitute 
actual  or  constructive  possession  has  been  the  subject  of  much 
subtle  discrimination.  Wo  witness,  except  in  case  of  absolute 
forensic  necessity,  would  probably  be  permitted  to  testify  as  to  his 
conclusion  regarding  the  legal  effect  of  a  situation  where  the  facts 
are  controverted  or  confused.  Yet  a  state  of  affairs  may  readily 
arise  which  is  so  unambiguous  that  the  inference  as  to  whether  a 
person  was  or  was  not  in  possession  of  land  or  chattels  is  obviously 
a  question  of  fact  and  not  at  all  a  conclusion  of  law. 

Adverse  possession.  —  Greatly  is  the  element  of  reasoning  in- 
creased should  the  witness  offer  to  testify  not  only  that  a  given 
person  was  in  possession  of  real  or  personal  property,  but  also  that 
his  holding  was  peaceable,  open  and  adverse  to  all  the  world,  in- 
cluding the  true  owner.  Such  a  statement  is  evidently  a  conclu- 
sion of  law  and,  unless  its  reception  be  justified  by  the  forensic 
needs  of  the  proponent,  is  almost  automatically  rejected.^ 

trie  Ry.   Co.,   120  Ga.  516,  48   S.  E.  Missouri.  —  Kindall  Boot,  etc.,  Co. 

188    (1904).  V.  Bain,  46  Mo.  App.  581   (1891). 

§  2360-1.  GaUfornia.  —  Morgan    v.  New  York. —  Arents  v.  Long  Island 

Meyers,  113  Pac.  153   (1911).  R.   Co.,   156  N.   Y.   1,  50  N.   E.   422 

Florida. — Watrous  i\  Morrison,  33  (1898);    Boyle  v.   Williams,   1   Misc. 

Pla.  261,  14  So.  805,  39  Am.  St.  Rep.  112,   20    N.    Y.    Suppl.    727    (1892); 

139   (1894).  Parsons    v.    Brown,     15     Barb.     590 

/iHnois.  —  Huftalin   v.    Misner,    70  (1853). 

111.  55  (1873).  2.  Thistle    i'.    Frostburg   Coal    Co., 

Maryland.  —  Jacobs    v.    Disharoon,  10   Md.    129     (1856);    Kendall   Boot, 

77  Atl.  258   (1910);  Thistle  v.  Frost-  etc.,   Co.   v.   Bain,  46   Mo.   App.   581 

burg  Coal  Co.,  10  Md.  129  (1856).  (1891). 

3.  Driver  v.  King,   (Ala.  1906)   40 
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§  2360a.  (Conclusions  of  Law;  When  rejected);  Relations 

That  a  given  person  stands  in  a  particular  relation  to  a  corpora- 
tion, firm  or  individual,  may  be  purely  a  matter  of  law.  The 
mental  result  that  it  exists  may  require,  for  its  formation,  an  ex- 
tended amount  of  reasoning.  In  stating  his  inference  as  to  it,  a 
witness  announces  a  conclusion  of  law  and  it  is  rejected.^  He 
will  not  be  allowed  to  testify  that  A  is  a  member  of  an  associa- 
tion,^ that  he  himself  is  a  partner  with  B  ^  or  the  like.*  In  those 
cases  where  a  fair  question  of  law  arises  with  regard  to  the  exist- 
ence of  such  a  relationship,  for  the  witness  to  state  his  conclusion 
on  the  subject  would  be  distinctly  an  impertinence.  Thus,  in  a 
doubtful  case,  whether  A  actually  was,  in  point  of  law,  a  partner 
of  B  or  even  has  held  himself  out  as  being  a  partner,^  is  a  con- 
clusion which  administration  will  generally  decline  to  accept. 
Where  the  fact  is  one  material  to  the  issue  ®  an  additional  reason 
for  rejection  is  furnished. 

When  admitted.  —  In  all  these  cases,  however,  no  definite  rule 
is  possible.  Should  other  administrative  considerations  present 
themselves,  or  the  "  state  of  the  case  "  '^  be  different,  the  evidence 
may  no  longer  be  rejected.  Usually,  this  will  happen  where  the 
facts  are  simple  and  admit  of  but  one  rational  interpretation. 
Thus,  where  the  relation  between  two  persons  is  obviously  that  of 
partnership  ^  the  result  may  be  so  stated  by  a  competent  witness. 

So.  315    (in  open  and  notorious  pos-  lovxi.  —  Williams    v.     Soutter,    7 

session);    Watrous   v.    Morrison,    33  Iowa  435   (1858). 

Fla.  261,  14  So.  805,  39  Am.  St.  Rep.  Mississippi.  —  Atwood  v.  Meridith, 

139    (1894);  Priester  v.  Melton,  135  37  Miss.  635   (1859). 

Ga.  694,  70  S.  E.  646  (1911).  New  Torfc.  —  Reynolds  v.  Lawton, 

§    2360a-l.    Aughey    v.    Windrem,  62   Hun   596,    17   N.   Y.   Suppl.   432 

(Iowa  1908)   114  N.  W.  1047.  (1892). 

2.  United     Order     of     the     Golden  4.  Parker  v.  Haggerty,  1  Ala.  632 
Cross  V.  Hooser,    (Ala.  1909)    49  So.  (1840)    (tenant). 

354;  Wagner  v.  Supreme  Lodge  K.  &  5.  Reynolds  v.  Lawton,  62  Hun  (N. 

L.  of  H.,  128  Mich.  660,  87  N.  W.  903  Y.)  596,  17  N.  Y.  Suppl.  432   (1892). 

(1901).  6.  Boye    v.    Andrews,     (Cal.    App. 

3.  Alabama.  —  Alexander  v.  Hand-  1909)     102    Pac.    551     ("confidential 
ley,  96  Ala.  220,  11   So.  390   (1892).  relation"). 

Colorado.  —  Hubbard    v.    Mulligan,  7.  §  1742. 

82  Pao.  783   ( 1905 )  ;  Omaha,  etc.,  Co.  8.  McGraw  v.  Walker,  17  Ala.  824 

V.  Rucker,  6  Colo.  App.  334,  40  Pac.  (1850);  Hardenburgh  v.  Fish,  61  N. 

853    (1895).  Y.   App.   Div.   333,   70   N.   Y.   Suppl. 

Illinois.  —  Bragg  v.  Geddes,  93  111.  415    ( 1901 ) . 

39   (1879).  Who  are  members  of  the  partner- 

VoL.  Ill  — 201 
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In  all  such  instances,  the  circumstance  that  the  fact  covered  by 
the  conclusion  is  collaterally  relevant  to  the  issue  rather  than  one 
constituently  and  directly  material,  is  an  important  consideration. 
The  negative  fact  that  no  connection  or  relation  exists  between 
two  persons  will  be  received  by  judicial  administration,®  prac- 
tically as  a  matter  of  course,  embodying  little  of  the  element  of 
inference. 

§  2361.  (Conclusions  of  Law);  Intrusion  upon  the  Function  of 
the  Court.  —  A  witness  will  not  be  permitted  to  intrude  his  con- 
clusion into  the  province  of  the  court.^  A  judicial  trial  involves, 
in  its  very  nature,  the  unimpaired  performance  by  the  presiding 
judge  of  the  functions  of  his  office.  Anything  which  interferes 
with  this  tends  to  lessen  the  salutary  results  of  sound  administra- 
tion. The  rights  of  every  litigant  demand  that  he  should  receive 
the  benefit  of  the  full  action  of  each  branch  of  the  court  within 
its  appropriate  limits.^  His  right  to  this  is  as  plain  as  that  which 
entitles  him  to  the  reasoning  of  the  jury  upon  the  facts  of  his  case.' 
The  witness  is  forbidden  to  state  any  conclusion  or  inference  which 
encroaches  upon  the  appropriate  field  of  either.  He  cannot, 
therefore,  announce  his  opinion  as  to  what  the  rules  of  law  really 
are.*  This  is  reserved  for  the  judge.  For  the  same  reason,  it  is 
not  within  the  function  of  a  witness  to  decide  as  to  whether  legal 
process  is  valid  or  well  adapted  to  attain  the  end  which  it  is  sought 

ship  may  properly  be  stated  in  the  3.  §§  411  et  seq. 
conclusion.  Rosenbaum  v.  Howard,  4.  Shirley  v.  Walker,  31  Me.  541 
69  Minn.  41,  71  N.  W.  823  (1897);  (1850)  (pension  money);  The  Clem- 
Gates  v.  Manny,  14  Minn.  21  (1869);  ent,  5  Fed.  Cas.  No.  2,879,  2  Curt. 
Walsh  V.  Kelly,  42  Barb.  (N.  Y.)  98  363,  affirming  5  Fed.  Cas.  No.  2,880, 
(1864).  1     Sprague    257     (1854)      (maritime 

9   Marcotte   v.   Beaupre,    15   Minn.  law). 

152  (1870)  ;  San  Antonio,  etc.,  R.  Co.  A  witness  will  not  be  permitted  to 

V.   Brooking,    (Tex.   Civ.   App.    1899)  testify    what,    as    a,    matter    of    law, 

51  S.  W.  537.  ought  to  have  been  done  under  cer- 

§  2361-1.  Lightman  Bros.  &  Gold-  tain  circumstances.     Allison  r.  Wall, 

stein  V.  Epstein,    (Ala.  1909)    51  So.  121  Ga.  822,  49  S.  E.  831   (1905). 

164     (reasonable    price);    People    v.  Voluntary  nature  of  confession. — 

Newton,   11   Cal.  App.   762,   106  Pao.  A  witness   will  not   be   permitted  to 

247    (1909)     (officer's    opinion   as   fS  testify  to  his  conclusion  that  a  cer- 

his   duty)  ;    Hirch   &   Co.   r.   Beverly,  tain  confession  was  voluntary.    Jones 

125    Ga.    657,   54   S.    E.    678    (1906)  v.    State,     (Ala.    1908)     47    So.    100. 

(lien).  This  is  a  preliminary  fact  to  be  de- 

2.  §§  408  et  seq.  termined  by  the  trial  judge. 
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to  reach  by  it*  Nor  can  he  properly  decide  as  to  the  practice.® 
In  short,  a  witness  will  not  ordinarily  be  permitted  to  apply  a  legal 
standard  or  rule  of  law  or  practice  to  the  facts  which  he  details 
and  then  state  the  conclusion  to  which  he  arrives.'^  Such  a  process 
is  administratively  objectionable,  because  it  covers  a  double  danger. 

(1)  The  witness  may  be  employing  facts  as  part  of  his  reasoning 
which  are  known  only  to  himself  and  not  even  consciously  to  him. 

(2)  The  rule  of  law  is  to  be  announced  by  the  judge  and  applied 
by  him  or  by  the  jury  according  to  the  situation  of  the  case.  To 
this  orderly  exercise  of  functions,  the  parties  litigant  are  entitled. 

Dus  diligence.  —  According  to  the  forensic  situation  presented 
in  a  given  case  and  the  rule  of  law  or  practice  established  in  the 
jurisdiction,  the  issue  of  due  diligence  is  one  for  the  determination 
of  the  judge  or  of  the  jury.*  It  follows  that,  whichever  may 
be  ground  for  rejection,  the  conclusion  of  the  witness  on  the  sub- 
ject cannot  be  received.^ 

Reasonable  time.  —  Where  the  facts  are  undisputed,  reasonable 
time  is  a  matter  of  law.^*  The  inference,  moreover,  may  be  one 
within  the  special  province  of  the  jury.^*  From  either  aspect, 
the  conclusion  of  the  witness  is  properly  rejected.^^ 

Regularity  of  proceedings.  —  For  like  reasons,  a  witness  will 

5.  Favillet;.  State  Trust  Co.,  (Iowa  R.  Co.,  79  S.  C.  250,  60  S.  E.  692 
1903)   96  N.  W.  1109.  (1908). 

6.  Gaylor's  Appeal,  43  Conn.  82  See  also  Houston  &  T.  C.  E.  Co.  v. 
(1875);  Roberts  v.  Cooper,  20  How.  Davis,  (Tex.  Civ.  App.  1908)  109  S. 
(U.   S.)    467,   15   L.   ed.   969    (1857)  W.  422. 

(land  office).  10.  §  122. 

7.  Illinois.  —  Evans  v.  Dickey,  117  11.  Guggenheim  v.  Hoffman,  151 
111.  291,  7  N.  E.  263  (1886)  (employ-  111.  App.  457  (1909)  (inspect  goods)  ; 
ment).  St.  Louis,  I.  M.  &  S.  Ry.  Co.lJ.  Smith, 

Iowa.  — Gall  V.  Dicky,  91  Iowa  126,  (Tex.  Civ.  App.  1911)   135  S.  W.  597 

58  N.   W.   1075    (1894)    (forfeiture).  (shipment  of  cattle);  St.  Louis  &  S. 

New    York.  —  Western    Nat.    Bank  F.  Ry.  Co.  v.  May,    ( Tex.   Civ.  App. 

V.  Flannagan,  14  Misc.  317,  35  N.  Y.  1909)    115  S.  W.  900. 

Suppl.      848      (1895)       (authority);  12  Sinsabaugh  v.   Cleveland,  C,  C. 

Johnson   v.    Cratty,   3   Misc.   270,   22  &   St.  L.  Ry.  Co.,   149  111.  App.  430 

N.  Y.   Suppl.   753    (1893);    Spicer  v.  (1909);   Pinnell  v.   Cleveland,  C,  C. 

Snyder,  21  N.  Y.  Suppl.  157    (1892).  &  St.  L.  Ry.  Co.,   146  111.  App.   150 

Pennsylvania.  —  Dean  v.  Fuller,  40  ( 1908 )  ;   Hennigh  v.  Cleveland,  C,  C. 

Pa.  St.  474  (1861)    ( undue  influence ) .  &  St.  L.  Ry.   Co.,   143  III.  App.  283 

Tennessee.  —  Elrod  v.  Alexander,  4  (1908)    (shipment  of  cattle);   Texas 

Heisk.  342    (1871)    (contraband).  &  P.  Ry.  Co.  v.  Goldsmith  &  Garrett, 

8.  Moody  v.  Southern  Ry.  Co.,  79  (Tex.  Civ.  App.  1909)  118  S.  W. 
S.  C.  297,  60  S.  E.  711    (1908).  1146;  Pecos  &  N.  T.  Ry.  Co.  v.  Evans- 

9.  Burress  v.  Atlantic   Coast   Line  Snider-Buel     Co.,     (Tex.     Civ.     App. 
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not  be  allowed  to  state  his  conclusion  as  to  whether  certain  judicial 
proceedings  were  regular  ^^  or  particular  papers  properly  drawn 
or  filed.^*     This  is  a  conclusion  of  law. 

§  2362.  (Conclusions  of  Law;  Intrusion  upon  the  Function 

of  the  Court) ;  An  important  Distinction In  connection  with 

the  rejection  of  conclusions,  this  important  point  must  he  con- 
stantly borne  in  mind.  A  presiding  judge  will  protect  the  prov- 
ince of  the  jury  from  intrusion  by  the  inferences  of  the  witnesses. 
It  is  one  of  the  primary  rights  of  the  parties,  that  they  are  en- 
titled to  the  reasoning  of  the  jury.^  In  proportion,  therefore,  as 
a  fact  is  material  to  the  vital  issue  in  the  case,  its  effect,  in  the 
absence  of  a  countervailing  necessity,  must  be  determined  by  the 
jurors. 

Action  of  appellate  courts.  —  With  this  feeling  on  the  part  of 
a  presiding  judge,  an  appellate  court  is  apt  to  concur.  It  may 
well  be  slow  to  assume  that  a  party  is  prejudiced  because  the 
judge  at  the  trial  received  the  inference  of  a  witness  which  he 
might  more  properly  have  drawn  for  himself  without  such 
assistance. 

Province  of  the  judge.  —  Much  of  this  careful  effort  to  safe- 
guard the  field  of  the  jury  is  undoubtedly  due  to  the  emotional 

1906)  93  S.  W.  1024,  judgment  af-  When  admitted.  —  Yet  the  infer- 
firmed  (Sup.)  97  S.  W.  466  (ship-  ence  of  usual  or  reasonable  time 
ment  of  cattle).  stands  in  no  different  administrative 
In  an  action  for  delay  in  the  trans-  position  from  that  occupied  by  other 
portation  of  livestock,  testimony  as  conclusions  within  the  province  of 
to  what  a  witness  from  his  experience  the  jury.  Where  the  facts  are  com- 
as a  cattleman  considered  a  reason-  paratively  few  and  simple  and  have 
able  time  within  which  to  transport  been  detailed  to  the  jury  by  compe- 
the  animals  in  question,  if  done  with  tent  witnesses  so  that  the  court  may 
ordinary  care  and  diligence,  is  in-  see  that  the  inference  reached  is  a 
admissible  as  the  opinion  of  the  wit-  necessary  one,  the  opinions  of  the 
ness  on  a  mixed  question  of  law  and  skilled  observers  may  well  be  re- 
fact.  The  expert  must  have  first  de-  ceived.  St.  Louis,  I.  il.  &  S.  Ey.  Co. 
termined  for  himself  what  would  con-  v.  Boshear,  (Tex.  Civ.  App.  1908)  108 
stitute  ordinary  care,  and  then  have  S.  W.  1032,  judgment  affirmed  (Sup.) 
deduced,  from  a  consideration  of  all  113  S.  W.  6. 

the  elements  that  would  in  his  opin-  13.  Mobley    v.    Breed,    48    Ga.    44 

ion  enter  into  the  question  of  reason-  (1873)     (condemnation);   Massure  f. 

able   time,   a   conclusion   as   to   what  Noble,  11  III.  531   (1850)    (partition), 

that  time  should  be.  Houston  &  T.  C.  14.  Massure   v.   Noble,    11    111.   531 

E.  Co.  V.  Eoberts,   (Tex.  1908)  108  S.  (1850). 

W.  808.  §  2362-1.  §§  411  et  seq. 
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and  suggestible  nature  of  the  jurymen  themselves.  Easily  guided 
where  their  sympathies  are  enlisted,  prone  to  place  their  belief 
rather  in  polished  brass  than  in  dull  gold,  the  danger  that  an 
average  jury  may  be  plausibly  misled  is  seldom  far  from  the 
thoughts  of  the  sound  administrator.  On  the  contrary,  where  a 
witness,  instead  of  invading  the  field  of  the  jury,  trespasses  on 
the  province  of  the  court,  the  thoughts  of  the  presiding  judge  may 
be  entirely  different.  He  may  well  be  warranted  in  feeling  that 
while  the  conclusion  of  a  witness  may  do  considerable  harm  in 
connection  with  the  jury,  the  possibility  that  it  will  sweep  himself 
out  of  the  line  of  legal  reasoning  is  comparatively  remote.  Will- 
ing to  receive  light  from  any  source,  and  secure  in  the  steadiness 
of  his  own  position,  it  may  readily  happen  that  he  will  regard  with 
indifference  an  invasion  of  his  own  province,  while  he  would  look 
upon  a  similar  trespass  into  the  field  of  the  jury  as  something 
likely  to  be  attended  with  serious  consequences. 

§  2363.  (Conclusions  of  Law;  Intrusion  upon  the  Function 
of  the  Court) ;  Construction  of  Documents.  — ■  The  construction  of 
a  written  instrument  is  a  function  of  the  judge.^  A  witness, 
therefore,  will  not  be  allowed  to  intrude  upon  the  province  of  the 
court  by  stating  his  conclusion  as  to  its  significance,  in  terms  of 
what  he  understood  by  it,^  what  it,  as  he  diagnoses  the  matter, 

§  2363-1.  §§  128  et  seq.  363   (1906)  ( regulations  of  railroad ) ; 

Tax  deed.  —  Whether  a  given  tax  Wiggins  v.  Holley,  11  Ind.  2  (1858). 
deed  followed  the  terms  of  an  order  Iowa.  —  Faville  v.  State  Trust  Co., 

of  court  is  a  question  of  law.   Thomp-  96  N.  W.  1109   (1903)    (regularity  of 

son  V.  Tasker,    (Ga.   1910)    67  S.  E.  writ);  Centerville  Independent  School 

446.  Dist.  V.  Swearingin,  119  Iowa  702,  94 

2.  Alabama. —  Matthews  v.  Farrell,  N.  W.  206    (1903)    (contract). 
140  Ala.  298,  37  So.  325  (1904)    (con-    .      MassachMsetts.  —  BTunelle   v.   Low- 
tract),  ell  Electric  Light  Corp.,  80  N.  E.  466 

Connecticut.  —  Fuller  v.  Metropoli-  (1907)    (ordinance);  Luce  «.  Parsons, 

tan  L.  Ins.  Co.,  70  Conn.  647,  41  Atl.  77  N.  E.  1032  (1906)    (good  title). 
4   (1898).  Nevada.  —  State  v.  Justice   Court 

District  of  Columbia. —  Narmentt).  of    Carson   Tp.,    87    Pae.    24    (1906) 

Fastnaght,   1  MacArthur  515    (1874)  (documentary  evidence  as  to  title), 
(conveyance).  New   York.  —  Kasower   v.    Sandler, 

Illinois.  —  Eankin  v.  Sharpies,  206  96   N.   Y.    Suppl.   734    (1905),   judg- 

111.   301,    69   N.   E.   9    (1903)     (suffi-  ment  reversed  49  Misc.  Rep.  443,  98 

ciency  of  a  patent  license ) .  N.    Y.    Suppl.    65     (1906)     (lease); 

Indiana.  —  Chicago  &  E.  R.  Co.  v.  Trenton  Potteries  Co.  v.  Title  Guar- 
Lawrence,  169  Ind.  319,  82  N.  E.  768  antee  &  Trust  Co.,  176  N.  Y.  65,  68 
(1907)    denying  rehearing  79   N.   E.  N.    E.    132    (1903)     (affirming   judg- 
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covers  *  or  the  like.* 

In  much  the  same  way,  he  will  not  be  permitted  to  state  the 
effect  of  a  document.^     The  administrative  difficulty  of  receiving 


ment  74  N.  Y.  Suppl.  170  (Sup. 
1902)  (title  insurance  policy)  ;  Milla 
V.  New  York  Cent.,  etc.,  R.  Co.,  5  N. 
Y.  App.  Div.  11,  39  N.  Y.  Suppl.  280 
(1896)  (certificate);  Brendon  -v. 
Warley,  8  Misc.  253,  28  N.  Y.  Suppl. 
557    (1894)    (by  laws). 

Pennsylvania.  —  Com.  v.  Mellet,  27 
Pa.  Super.  Ct.  41  (1905)  (statute); 
Carroll  v.  Miner,  1  Pa.  Super.  Ct. 
439,38  Wkly.  Notes  Cas.  194  (1896)  ; 
Fox  y.  Foster,  4  Pa.  St.  119    (1846). 

South  Carolina.  —  State  v.  Gibson, 
83  S.  C.  34,  64  S.  E.  607  (1909),  re- 
hearing denied  83  S.  C.  34,  64  S.  E. 
916;  Kibler  v.  Southern  R.  Co.,  62 
S.  C.  252,  40  S.  E.  556  (1902)  (con- 
struction of  statute ) . 

Texas.  —  Williams  v.  Livingston, 
(Civ.  App.  1908)  113  S.  W.  786 
(deed)  ;  National  Fraternity  v. 
Karnes,  24  Tex.  Civ.  App.  607,  60 
S.  W.  576  (1901)  (article  in  defend- 
ant's constitution)  ;  International, 
etc.,  R.  Co.  v.  Startz,  (Civ.  App. 
1894)   27  S.  W.  759   (contract). 

Virginia.  —  City  of  Richmond  v. 
Jones,  68  S.  E.  181  (1910)  (land 
patent ) . 

United  States.  —  U.  S.  v.  Green, 
146  Fed.  801  (1906)  (contract); 
Day  V.  Stellman,  7  Fed.  Cas.  No. 
3,690,  1  Fish.  Pat.  Cas.  487  (1859); 
Winans  •;;.  New  York,  etc.,  R.  Co.,  21 
How.  88,  16  L.  ed.  68  (1858)  ;  Corn- 
ing V.  Burden,  15  How.  252,  14  L.  ed. 
683  (1853)    (patent). 

3.  Ball  r.  Loughridge,  (Ky.  1907) 
30  Ky.  Law  Rep.  1123,  100  S.  W. 
275;  Thurman  i\  State,  (Tex.  Cr. 
App.  1904)  78  S.  W.  937  (what 
period  record  of  entries  of  internal 
revenue   collector   covered). 

A  witness  cannot  state  what  land 
a  deed  covers.  Ballow  v.  Loughridge, 
(Ky.  1907)  30  Ky.  Law  Rep.  1123, 
100  S.  W.  275. 


4.  For  stronger  reasons,  the  opin- 
ions of  persons  not  called  as  witnesses 
as  to  the  validity  of  a  legal  instru- 
ment are  incompetent.  Perry  v.  Pore, 
(Ky.  1906)  28  Ky.  Law  Rep.  897,  90 
S.  W.  952. 

5.  Alabama.  —  Stuart  v.  Mitehum, 
135  Ala.  546,  33  So.  670  (1903); 
Bland  f.  Putnam,  132  Ala.  613,  32 
So.  616  (1902)  (deed);  Ward  v. 
Shirley,  131  Ala.  568,  32  So.  489 
(1902)    (bill  of  sale). 

Connecticut.  —  Hamilton  v.  Smith, 
74  Conn.  374,  50  Atl.  884  (1902) 
(deed). 

Illinois.  —  Rankan  v.  Sharpies,  206 
111.  301,  69  N.  E.  9  (1903)  (legal 
sufficiency  of  a  patent  license ) . 

Iowa.  —  Kelso  v.  Fitzgerald,  67 
Iowa  266,  25  N.  W.  157   (1885). 

Michigan.  —  Althouse  r.  McMillan, 
132  Mich.  145,  92  N.  W.  941   (1903). 

Nebraska.  —  Union  State  Bank  v. 
Button,  1  Nebr.  (Unoff.)  795,  95  N. 
W.  1061  (1901)  (as  containing  con- 
versation ) . 

South  Carolina.  —  Burwell,  etc., 
Co.  V.  Chapman,  59  S.  C.  581,  38  S. 
E.  222  (1901)  (not  a  contract  but 
an  order)  ;  Stepp  r.  National  L., 
etc.,  Assoc,  37  S.  C.  417,  16  S.  E. 
134  (1892)    (validity  of  instrument). 

Tennessee.  —  Page  r,  K.  &  L.  of  A., 
(Ch.  App.  1900)  61  S.  W.  1068  (con- 
stitution and  by  laws ) . 

Texas.  —  Hamilton  r.  McAuley,  27 
Tex.  Civ.  App.  256,  65  S.  W.  205 
(1901);  Huflf  r.  Crawford,  89  Tex. 
214,  34  S.  W.  606  (1896)  (owner- 
ship); Shifflet  r.  Marelle,  68  Tex. 
382,  4  S.  W.  843  (1887)    (good  title). 

Skilled  inferences.  —  Even  a  wit- 
ness trained  and  experienced  in  deal- 
ing with  documents  of  the  nature  of 
the  one  in  question  cannot  state  its 
effect,  so  long  as  the  latter  appears 
upon  the  face  of  the  instrument.   Mc- 
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such  a  conclusion  is  increased  where  the  witness  not  only  states 
his  opinion  as  to  the  proper  construction  of  the  instrument,  but 
as  to  whether  it  is  operative  under  certain  circumstances,®  thus 
usurping  at  once  the  functions  of  both  judge  and  jury. 

General  facts.  —  Certain  general  facts  not  specifically  related 
to  the  meaning  of  the  writing,  as  for  example  its  nature  and  rela- 
tive importance  as  compared  to  other  papers,  are  more  nearly 
matters  of  fact  and  may  properly  be  stated.'^ 

Parol  evidence  of  contents.  —  The  same  administrative  pro- 
cedure is  applied  under  circumstances  whieli  permit  secondary 
proof  of  the  contents  of  a  written  instrument.  Every  reasonable 
effort  will  be  made  to  secure  the  presence  of  the  original  before 
admitting  the  parol  proof.®  Should  this  fail,  reasoning  by  the 
witness  is  still  to  be  excluded,  so  far  as  practicable.  Not  the  con- 
clusion of  the  witness  as  to  what  was  said,  but  the  substance  of  the 
language,®  so  much  of  the  words  as  he  can  recollect,  is  the  require- 
ment of  judicial  administration.  Satisfied  upon  this  point,  no 
further  objection  may  be  entertained  to  receiving  the  declaration 
of  a  person  as  to  what  he  understood  by  the  writing.^** 

Psychological  facts.  —  In  the  same  way,  the  intention, ■'^■^  pur- 
pose -"^  or  other  mental  state  with  which  a  written  instrument  was 
drawn  or  executed,  cannot  be  inferred  where  the  element  of  rea- 
soning is  largely  present  and  the  witness  is  intruding  upon  the 
province  of  the  court. 

When  admitted.  —  The  testimony  of  skilled  witnesses,  includ- 
ing their  conclusions  may  properly  be  received  for  the  purpose  of 

Williams  v.  Great  Spirit  Springs  Co.,  App.  29,  46  N.  E.  88  (1897)  ;  Walker 

7  Kan.  App.  210,  52  Pae.  905  (1898)  v.  Camp,  63  Iowa  627,  19  N.  W.  802 

(expert  attorney);  Benson  D.  Cahill,  (1884). 

(Tex.  Ci-v.  App.  1896)   37  S.  W.  1088.  10.  Daines  v.  Hartley,  3  Exch.  200, 

6.  ^tna  Indemnity  Co.  v.  Ryan,  53  12  Jur.  1093   (1848). 

Misc.  Rep.  614,  103  N.  Y.  Suppl.  756  Lost   instrument.  —  It   is   for   the 

(1907)    (bond  still  in  force).  court,   for  example,  and  not  for   the 

7.  Bardin  v.  Stevenson,  75  N.  Y.  witness  to  say  whether  a  lost  instru- 
164    (1878).  ment   such   as   the   latter   is   able   to 

8.  Laster  v.  Blackwell,  128  Ala.  describe  was  an  "  appeal  bond."  La- 
143,  30  So.  663  (1901);  Mills  v.  cey  t).  Hendricks,  (Ala.  1910)  51  So. 
New  York  Cent.,  etc.,  R.  Co.,  5  N.  Y.  157. 

App.   Div.    11,   39   N.   Y.   Suppl.   280  11.  Garwood  ■!).  Wheaton,   128  Cal. 

(1896).  399,  60  Pac.  961   (1900)    (deed)  ;  Bur- 

9.  Illinois  Steel  Co.  v.  Maun,  197  rows  v.  Rust,  (Tex.  Civ.  App.  1898) 
111.  186,  64  N.  E.  328    (1902);   Elk-  44  S.  W.  1019   (deed). 

hardt,  etc.,  R.  Co.  v.  Waldorf,  17  Ind.  12.  P.  P.  Emary  Mfg.  Co.  v.  Rood, 
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enabling  the  judge  to  reach  the  true  intent  and  meaning  of  a 
document.  Prominent  along  these  lines  of  permissible  inquiiy, 
is  that  as  to  the  meaning  of  terms  of  a  technical  or  scientific- 
nature  when  employed  in  connection  with  an  instrument  before 
the  court.  Skilled  witnesses  may  assist  the  task  of  interpretation 
imposed  upon  the  judge  by  informing  him  as  to  what  such  words 
mean.  Thus,  a  qualified  witness  may  state  that  the  term  "  min- 
erals "  as  employed  in  a  conveyance  covers  shale.-'* 

§  2364.  (Conclusions  of  Law;  Intrusion  upon  the  Function 
of  the  Court) ;  Legal  Effect  of  spoken  Language.  —  A  witness  will 
not  be  permitted  to  give  the  impression  made  on  his  mind  by  oral 
declarations,  in  terms  of  the  legal  results  which  he  concludes  were 
reached  by  them.^  Thus,,  he  cannot  announce  his  conclusion  as 
to  whether  the  statements  of  the  parties  at  an  interview  or  series 
of  interviews  resulted  in  the  formation  of  a  contract  ^  or  in  an 
understanding  on  a  given  point.*  The  words  employed,  and  not 
the  conclusions  the  witness  derives  from  them,  constitute  the 
proper  subject  for  the  consideration  of  the  jury.*     If  the  witness 


182  Mass.  166,  65  N.  E.  58  (1902); 
Vaughan  Lumber  Co.  v.  Martin,  (Tex. 
Sup.  1904)  81  S.  W.  1  (deed  of  trust 
-was  intended  to  provide  for  particu- 
lar improvements ) . 

13.  McCombs  v.  Stephenson,  (Ala. 
1907)  44  So.  867. 

§  2364-1.  Brown  v.  Carson,  132 
Mo.  App.  371,  111  S.  W.  1181  (1908) 
( certain  persons  "  admitted  " ) . 

2.  Alabama.  —  Fields  v.  Copeland, 
121  Ala.  644,  26  So.  491   (1899). 

Georgia.  —  Banks  r.  Gidrat,  19  Ga. 
421    (1856)     (special  contract). 

Kansas.  —  Cogshall  v.  Pittsburg 
Roller  Milling  Co.,  48  Kan.  480,  29 
Pac.  591   (1892). 

Minnesota.  —  Swanson  r.  Andrus, 
84  Minn,  168,  87  N.  W.  363,  88  N. 
W.  252  (1901);  Peerless  Machine  Co. 
V.  Gates,  61  Minn.  124,  63  N.  W.  260 
(1895);  Lovejoy  v.  Howe,  55  Minn. 
353,  57  N.  W.  57   (1893). 

Missouri.  —  Brookfield  V.  Drury 
College,  139  Mo.  App.  339,  123  S.  W. 
86   (1909). 

New  York.  —  Stone  v.  Assip,  18  N. 


Y.  Suppl.  441  (1892)  ;  Case  v.  Hitch- 
cock, 11  N.  Y.  St.  251    (1887). 

Pennsylvania.  —  Smith  v.  Cohen, 
170  Pa.  St.  132,  32  Atl.  565  (1895)  ; 
Irwin  V.  Nolde,  164  Pa.  St.  205,  30 
Atl.  246  (1894)  ;  New  England  Monu- 
ment Co.  V.  Johnson,  144  Pa.  St.  61, 
22  Atl.  974  (1891);  Brown  v.  Fin- 
ney, 67  Pa.  St.  214   (1870). 

Vermont.  —  Wheeler  v.  Campbell, 
68  Vt.  98,  34  Atl.  35   (1895). 

But  see  Lozier  r.  Graves,  91  Iowa 
482,  59  N.  W.  285   (1894). 

3.  Jliles  City  First  Nat.  Bank  r. 
BuUard,  20  Mont.  118,  49  Pac.  658 
(1897). 

Such  evidence,  standing  alone,  is 
not  sufficient  to  support  a  verdict. 
Jliles  City  First  Nat.  Bank  v.  Bul- 
lard,  20  Mont.  118,  49  Pac.  658 
(1897). 

A  modification  of  a  contract  cannot 
be  stated  in  the  conclusion  of  a  wit- 
ness. Foster  v.  Murphy,  135  Fed. 
47,  67  C.  C.  A.  521   (1905). 

4.  Arkansas.  —  Little   Rock  Trac- 
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is  not  able  to  give  the  exact  language,  in  so  far  as  he  cannot  do  so, 
he  should  state  the  suhstance  of  what  he  heard  said.^  It  follows 
that  he  will  not  be  permitted  to  testify  to  a  fact  the  probative  value 
of  which  is  that  it  states  his  conclusion  or  inference  as  to  what 
was  said.  For  example,  he  cannot  declare  what  he  himself  said 
to  another  as  to  the  result  of  an  interview.® 


§  2365.  (Conclusions  of  Law;  Intrusion  upon  the  Function 
of   the  Court;  Legal  Effect  of  spoken  Language);  Meaning 

of  Contracts.  —  A  witness  will  not  usually  be  allowed  to  say  what, 
in  his  opinion,  a  contract  means.'  His  conelnsion  on  this  point 
will  be  rejected  by  judicial  administration  as  tending  to  invade 


tion,  etc.,  Co.  v.  Nelaon,  66  Ark.  494, 
52  S.  W.  7    (1899). 

Georgia.  —  Du  Bose  v.  Du  Bose,  75 
Ga.  753   (1885). 

Illinois.  —  Helm  v.  Cantrell,  59  111. 
524  (1871)  (alleged  admission  of 
another ) . 

Indiana. — Haxton  v.  McOlaren,  132 
Ind.  235,  31  N.  E.  48   (1892). 

lotca.  —  Dubuque  First  Nat.  Bank 
V.  Booth,  102  Iowa  333,  71  N.  W. 
238  (1897)  ;  State  v.  Rudd,  97  Iowa 
389,  66  N.  W.  748  (1896);  State  v. 
Brown,  86  Iowa  121,  53  N.  W.  92 
(1892). 

Kansas. — Atchison  v.  King,  9  Kan. 
550    (1872). 

Louisiana.  —  State  v.  Wright,  41 
La.  Ann.  605,  6  So.  137    (1889). 

Maryland.  —  Elbin  v.  Wilson,  33 
Md.  135   (1870). 

Missouri.  —  Brown  v.  Carson,  132 
Mo.  App.  371,  111  S.  W.  1181  (1908). 

New  Hampshire. — Eastman  v.  Mar- 
tin, 19  N.  H.  152   (1848). 

Jfew  York.  —  Lawrence  v.  Thomp- 
ons,  26  N.  Y.  App.  Div.  308,  49  N. 
Y.  Suppl.  839  (1898);  Gutchess  v. 
Gutchess,  66  Barb.  483  (1873);  Cut- 
ler V.  Carpenter,  1  Cow.  81   (1823). 

Texas.  —  Berger  v.  Kirby,  (Civ. 
App.  1911)  135  S.  W.  1122;  Gulf, 
etc.,  R.  Co.  V.  Fox,  (Sup.  1887)  6  S. 
W.  569. 

Utah.  —  State  v.  Kilburn,  16  Utah 
187,   52    Pao.   277    (1898)     (meaning 


of  statements  by  one  accused  of  a 
crime). 

Vermont.  —  Slack  v.  Bragg,  83  Vt. 
404,  76  Atl.  148   (1910). 

Washington.  —  State  v.  Anderson, 
30  Wash.  14,  70  Pac.  104  (1902) 
(meaning  of  statements  by  the  vic- 
tim of  a  homicide ) . 

An  alleged  wife  cannot  say  that 
"  she  married "  deceased.  Berger  v. 
Kirby,  (Tex.  Civ.  App.  1911)  135  S. 
W.  1122. 

A  witness,  so  far  as  possible,  v^ll 
be  required  to  state  words  rather 
than  his  reasoning  as  to  what  they 
mean.  The  understanding  of  a  party, 
derived  from  language  used  by  an- 
other, is  incompetent  evidence,  but 
the  language  should  be  detailed,  and 
the  inference  is  for  the  jury.  Odell  v. 
Story,   (Neb.  1908)   116  N.  W.  269. 

5.  Green  v.  State,  96  Md.  384,  54 
Atl.  104  (1903)  ;  People  v.  Giro,  197 
N.  Y.  152,  90  N.  E.  432   (1910). 

6.  National  Surety  Co.  v.  Mabry, 
139  Ala.  217,  35  So.  698   (1903). 

§  2365-1.  Alabama.  —  Crosby  v. 
Montgomery,  108  Ala.  498,  18  So. 
723    (1895). 

Georgia. —  Freeman  v.  Macon  Exch. 
Bank,  87  Ga.  45,  13  S.  E.  160  (1891) 
(indorsement  on  note)  ;  Hill  v.  John 
P.  King  Mfg.  Co.,  79  Ga.  105,  3  S. 
E.  445   (1887). 

Illinois.  —  Chamberlain  v.  Bain,  27 
111.    App.    634    (1887);    Sanford    v. 
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tlie  province  of  the  jury  or  of  the  court,  possibly  of  both.  The 
question  excluded  may  even  be  as  to  whether  any  agreement  was 
reached,  in  course  of  the  conversation,  on  any  point  -  and  if  so, 
on  what,  and  to  what  effect.  In  like  manner,  he  cannot  be  per- 
mitted to  state  his  opinion  as  to  what  constituted  the  consideration 
upon  which  the  contract  was  made  ^  or  whether  it  has  been  per- 
formed.* It  may,  in  general,  be  said  that  where  the  content  of 
legal  reasoning  is  high  and  the  element  of  direct  observation  con- 
stitutes but  a  small  part  of  the  conclusion,  the  common  practice 
is  to  exclude  the  statement.^ 

Technical  inferences.  —  Where  the  subject-matter  of  a  contract 
involves  technical  words  or  phrases,  it  may  be  useful  and  appro- 
priate to  have  it  explained  to  the  jury  by  the  evidence  of  skilled 
witnesses.* 


Rawlings,  43  111.  92  (1867)  ("erect 
a  monument " ) . 

Indiana.  —  Williams  v.  Dewitt,  12 
Ind.  309    (1859). 

Kentucky.  —  Jones  Lumber  Co.  v. 
Howard,  142  Ky.  346,  134  S.  W.  133 
(1911). 

Massachusetts. — Mclsaac  v.  North- 
ampton Electric  Lighting  Co.,  172 
Mass.  89,  51  N.  E.  524,  70  Am.  St. 
Ee^.  244  (1898);  Ives  v.  Hamlin,  5 
Cush.  534   (1850). 

Michigan.  —  Ward's  Cent.,  etc.. 
Lake  Co.  v.  Elkins,  34  Mich.  439,  22 
Am.  Kep.  544  (1876);  Clark  V.  De- 
troit Locomotive  Works,  32  Mich.  348 
(1875). 

Missouri.  —  Elliott  i'.  Sanderson, 
16  Mo.  482   (1852). 

New  York.  —  Marino  v.  CoUis,  54 
Misc.  Rep.  581,  104  N.  Y.  Suppl.  747 
(1907);  Clews  v.  New  York  Nat. 
Banking  Assoc.  Bank,  114  N.  Y.  70, 
20  N.  E.  852  (1889)  ;  Pollock  r.  Mor- 
ris, 105  N.  Y.  676,  12  N.  E.  179 
(1887);  Collyer  v.  Collins,  17  Abb. 
Pr.   467    (1864). 

Texas. — Smith  v.  Jefferson  County, 
16  Tex.  Civ.  App.  251,  41  S.  W.  148 
(1897)  ;  Gulf,  etc.,  R.  Co.  r.  Shearer, 
1  Tex.  Civ.  App.  343,  21  S.  W.  133 
(1892). 

2.  Miles   City   First   Nat.   Bank  v. 


BuUard,  20  Mont.   118,   49   Pac.  658 
(1897). 

3.  Lucas  V.  Beebe,  88  111.  427 
(1878);  Warren  Deposit  Bank  v. 
Younglove,  112  Ky.  767,  23  Ky.  L. 
Rep.  1969,  2196,  66  S.  W.  749,  67  S. 
W.  47  ( 1902 )  ;  Peck  f.  Tingley,  53 
Nebr.  171,  73  N.  W.  450   (1897). 

4.  Alahama.  —  Clark  r.  Ryan,  95 
Ala.  406,  11  So.  22   (1892). 

California.  —  Wallace  r.  Maples, 
79  Cal.  433,  21  Pac.  860   (1889). 

Iowa. —  Jackson  r.  Boyles,  64  Iowa 
428,  20  N.  W.  746  (1884). 

yexc  York.  —  Fisher  v.  Monroe,  17 
N.  Y.  Suppl.  837   (1891). 

South  Dakota. — Erickson  v.  Sophy, 
10  S.  D.  71,  71  N.  W.  758  (1897). 

5.  California.  —  Lowrie  i'.  Salz,  75 
Cal.  349,  17  Pac.  232    (1888). 

Michigan.  —  McKinnon  r.  Gates, 
102  Mich.  618,  61  N.  W.  74  (1894). 

Xebraska.  —  Lacey  r.  Central  Nat. 
Bank,  4  Nebr.  179   (1875). 

Xew  York.  —  People  r.  Sharp,  107 
N.  Y.  427,  14  N.  E.  319,  1  Am.  St. 
Rep.  851    (1887). 

Texas.  —  Biering  v.  Wegner,  76 
Tex.  506,  13  S.  W.  537    (1890). 

Vermont.  —  Linsley  i\  Lovely,  26 
Vt.  123   (1853). 

6.  Reynolds  v.  Jourdan,  6  Cal.  108 
(1856). 


3211  Undebstanding.  §§  2366,  2367 

§  2366.  (Conclusions  of  Law;  Intrusion  upon  the  Function 
of  the  Court;  Legal  Effect  of  spoken  Language) ;  When  Conclu- 
sion is  received.  — .  Eejection  of  the  conclusion  of  a  witness  as  to 
tlie  meaning  of  an  oral  contract  is  not  a  necessary  outcome  of  the 
administrative  situation.  Should  the  element  of  reasoning  in- 
volved be  slight,  the  inference  one  about  vehich  reasonable  men 
could  not  well  differ  in  opinion,  the  conclusion  of  a  witness  may 
amount  merely  to  a  shorthand  statement  of  a  fact,  the  constituents 
of  which  are  obvious.  Under  these  circumstances,  especially 
where  the  fact  inferred  is  not  intimately  connected  with  the  prov- 
ince of  the  jury,  the  conclusion  may  be  received.^  The  question 
of  admissibility  being  one  of  administration,  it  is  impossible  to 
lay  down  a  hard  and  fast  line  of  demarkation  between  instances 
where  such  evidence  is  received  and  those  where  it  is  not.  The 
most  that  can,  in  general,  be  said,  is  that  a  conclusion  will  be  re- 
jected where  the  content  of  reasoning  is  high,  unless  an  adequate 
forensic  necessity  for  receiving  it  is  shown. ^ 

§  2367.  (Conclusions  of  Law;  Intrusion  upon  the  Function 
of  the  Court;  Legal  Effect  of  spoken  Language;  When  Con- 
elusion  is  received);  Understaiiding Under  recognized  con- 
ditions, the  understanding  of  a  witness  as  to  the  effect  of  spoken 
language  will  be  received.  The  evidence  is,  of  course,  admissible 
in  the  absence  of  objection.^  Even  where  the  opponent  contends 
that  the  conclusion  is  inadmissible,  it  may  still  be  admitted. 
Thus,  should  the  act  of  reasoning  relate  to  few  and  simple  data 
and  be  practically  a  necessary  one,  from  which  men  of  reason 
would  be  but  little  apt  to  dissent,  the  conclusion  is  one  of  fact  and 
received  when  tendered,  though  objection  be  made.^     States,  like 

§  2366-1.  Georgia.  — 'Foley   v.    Ab-  2.  Kingsbury  v.    Moses,   45   N.   H. 

bott,   66  Ga.   115    (1880);   Fielder  v.  222    (1864). 

Collier,  13  Ga.  496   (1853).  §  2367-1.  Carlisle    v.    Humes,    111 

Iowa.  —  Lozier  v.  Graves,  91  Iowa  Ala.  672,  20  So.  462  (1896). 

482,  59  N.  W.  285   (1894).  2.  Foley    v.    Abbott,    66    Ga.     115 

New    Hampshire.  — Miles    v.    Rob-  (1880);    Fielder    r.    Collier,    13    Ga. 

erts,  34  N.  H.  245    (1856);  Maxwell  496     (1853);    Lozier    v.    Graves,    91 

«.  Warner,  11  N.  H.  568  (1841).  Iowa    482,    59    N.    W.    285     (1894); 

New   York.  —  Frost  v.  Bendict,   21  Miles    v.     Roberts,     34    N.     H.    245 

Barb.    (N.  Y.)   247    (1855).  (1856);    Maxwell    v.   Warner,    11   N. 

North  Carolina.  —  Ives  v.  Newbern  H.  568    ( 1841 )  ;   Eaton  v.  Rice,  8  N. 

Lumber  Co.,  61  S.  E.  70  (1908).  H.  378  (1836);  Frost  v.  Benedict,  21 

Barb.   (N.  Y.)  247   (1855). 
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New  Hampshire,*  that  admit  the  inference  when  one  of  fact,  join 
with  other  jurisdictions  in  excluding  it  when  a  large  element  of 
reasoning  is  involved.  In  cases  in  which  it  happens  that  the  con- 
stituent facts  and  phenomena  upon  which  the  inference  is  based 
cannot  well  be  placed  before  the  jury,*  as  for  example,  should 
gesture,  tone  or  inflection  constitute  an  essential  part  of  an  inter- 
view,^ an  administrative  reason  for  receiving  the  conclusion  is 
furnished.  Administration  regards  substance  rather  than  form. 
Should  the  person  offering  his  conclusion,  which  he  styles  his  un- 
derstanding, be,  in  reality,  stating  the  real  substance  of  what  was 
actually  said,  his  testimony  will  be  received.®  Similarly,  he  may 
declare,  in  an  -action  for  libel  or  slander,  who  was  meant  to  be 
understood  by  the  alleged  defamatory  matter.''  The  special  use 
of  a  word  or  phrase  may  also  be  explained  in  the  same  way.* 
Likewise,  should  the  witness  employ  the  term  "  understanding  " 
as  being  synonymous  with  mutual  agreement,  the  administrative 
considerations  involved  may  be  sufficient  to  admit  the  conclusion.^ 


A  witness  may  properly  testify  as 
to  whether  he  understood  what  he 
read.  Sarro  v.  Bell,  (Tex.  Civ.  App. 
1910)   126  S.  W.  24. 

Independent  relevancy. —  A  witness 
may  give  his  understanding  of  a 
statement  when  such  a  psychological 
fact  would  possess  independent  rele- 
vancy. In  other  words,  he  does  not 
testify  to  the  existence  of  the  mental 
state  on  his  part  primarily  in  order 
that  the  jury  should  give  effect  to  it 
as  representing  the  true  situation; 
but  for  the  purpose  of  presenting  all 
the  facts  before  them.  Thus,  in  an 
action  for  services  as  a  middleman  in 
effecting  an  option  contract  of  sale 
of  mining  property,  it  was  not  error 
to  allow  plaintiff  to  testify,  in  an- 
swer to  a  question  as  to  what  he 
understood  defendant  to  mean  by  say- 
ing that  he  would  make  it  all  right, 
that  he  construed  it  as  meaning  that 
he  was  to  get  the  usual  commission 
on  the  purchase  price  of  the  property. 
It  was  proper  that  the  private  un- 
derstanding of  the  promise  be  placed 
before  the  jury,  not  for  the  purpose 
of  enforcing  it,  but  to  aid  them  in 


determining  the  sense  in  which  the 
words  were  used,  and  in  finding 
whether  the  parties  came  to  an  agree- 
ment in  accord  with  such  understand- 
ing. Mayhew  v.  Brislin,  (Ariz.  1910) 
108  Pac.  253. 

3.  Kingsbury  v.  Moses,  45  N.  H. 
222  (1864);  Braley  v.  Braley,  16  N. 
H.  426    (1844);   Hibbard  v.  Russell, 

16  N.  H.  410,  41  Am.  Deo.  733 
(1844). 

4.  Neal  v.  Field,  68  Ga.  534 
(1882);  Phillips  v.  Lindsey,  65  Ga. 
139    (1880). 

5.  Leonard  v.  Allen,  11  Cush. 
(Mass.)   241    (1853). 

6.  Illinois  Steel  Co.  r.  Mann,  197 
111.  186,  64  N.  E.  328   (1902). 

7.  Howe  Mach.  Co.  v.  Souder,  58 
Ga.  64    (1877). 

8.  Morrison  v.  State,  40  Tex.  Cr. 
473,  51  S.  W.  358    (1899). 

9.  §  2366. 

Alabama.  —  Holman  v.  Clark,  41 
So.  765  (1906)  ;  Saltmarsh  v.  Bower, 
34  Ala.  613   (1859)  ;   Griffin  v.  Isbell, 

17  Ala.  184   (1850) 

Georgia.  —  Moody  v.  Davis,  10  Ga. 
403    (1851). 
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And  in  general,  where  the  witness  has  stated  all  the  facts  which 
he  fairly  can,  and  others  still  remain  which  he  is  unable  to  enu- 
merate, he  may  summarize  all  otherwise  unstatable  details  by  de- 
claring the  effect  which  they  have  assisted  to  produce  upon  his 
mind.^" 

Independent  relevancy.  —  In  case  the  fact  of  "  understanding  " 
is  one  independently  relevant,  as  when  it  is  evidentiary,  regardless 
or  independent  of  its  truth  or  falsity,  it  will  usually  be  received.-'^ 
For  example,  whether  a  Chinese  witness  understood  the  wishes 
of  certain  English-speaking  persons  who  aimed  pistols  at  him,  and 
pointed  to  a  door  may  be  a  material  fact  and  be  established  as 
one.^^ 

Oral  statements.  —  The  same  practice  applies  where  the  wit- 
ness tenders  his  understanding  as  to  the  effect  of  oral  language. 
One  who  hears  a  statement  ^^  or  conversation  ■'*  will  not  be  allowed 


Indiana.  —  McCormick  v.  Smith, 
127  Ind.  230,  26  N.  e.  825   (1891). 

Iowa.  —  Mallory  Commission  Co.  v. 
Elwood,  120  Iowa  632,  95  N.  W.  176 
(1903);  Garrett  V.  Western  Union 
Tel.  Co.,  92  Iowa  449,  58  N.  W.  1064, 
60  N.  W.  644  (1894). 

'New  York.  —  House  v.  Howell,  3 
Silv.  Supreme  (N.  Y.)  455,  6  N.  Y. 
Suppl.  799   (1889). 

Texas. —  Sherman  Oil  &  Cotton  Co. 
V.  Dallas  Oil  &  Refining  Co.,  (Civ. 
App.  1903)   77  S.  W.  963. 

The  expression  "  it  was  so  under- 
stood "  may  be  equivalent  to  the  an- 
nouncement of  an  agreement,  and, 
if  so,  is  a.  mere  statement  of  fact 
and  not  objectionable  as  a  conclusion. 
Holman  v.  Clark,  (Ala.  1906)  41  So. 
765. 

10.  Neal  V.  Field,  68  Ga.  534 
( 1882 )  ;  Phillips  v.  Lindsey,  65  Ga. 
139    (1880). 

11.  California. — Pottkamp  v.  Buss, 
46  Pac.  169  (1896)  ;  People  v.  Clark, 
106  Cal.  32,  39  Pac.  53   (1895). 

New  Hampshire.  —  Fiske  v.  Gow- 
ing,  61  N.  H.  431  (1881);  Norris  ■». 
Morrill,  40  N.  H.  395    (1860). 

Oregon.  —  Farmers'  Bank  v.  Sal- 
ing,  33  Oreg.  394,  54  Pac.  190  (1898). 


Texas. —  Morrison  v.  State,  40  Tex. 
Cr.  473,  51  S.  W.  358   (1899). 

Vermont.  —  Sertoli  v.  Smith,  69 
Vt.  425,  38  Atl.  76  (1897);  Wheeler 
V.  Campbell,  68  Vt.  98,  34  Atl.  35 
(1895);  Hubbard  v.  Moore,  67  Vt. 
532,  32  Atl.  465    (1895). 

12.  People  V.  Clark,  106  Cal.  32,  39 
Pac.  53   (1895). 

13.  Kansas.  —  Atchison  v.  King,  9 
Kan.  550    (1872)    (interview). 

Maine.  —  Stacey  v.  Portland  Pub. 
Co.,  68  Me.  279   (1878). 

Massachusetts.  —  Marey  v.  Stone, 
8  Cush.  4,  54  Am.  Dec.  736  (1851)  ; 
Snell  y.  Snow,  13  Mete.  278,  46  Am. 
Dec.  730   (1847)    (slander). 

New  York.  —  Stanley  v.  Pickhardt, 
57  N.  Y.  Super.  Ct.  147,  6  N.  Y. 
Suppl.  930   (1889). 

Pennsylvania.  —  Irwin  v.  Nolde, 
164  Pa.  St.  205,  30  Atl.  246    (1894). 

Texas.  —  Martin  v.  State,  42  Tex. 
Cr.  144,  58  S.  W.  112   (ISiOO). 

Vermont.  —  Linsley  v.  Lovely,  26 
Vt.   123    (1853). 

Wisconsin.  —  Eaton  v.  White,  2 
Finn.  42   (1847). 

England.  —  Daines  v.  Hartley,  3 
Exeh.  200,  12  Jur.  1093    (1848). 

14.  Alabama.  —  Larkinville     Min, 
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to  testify  what  he  understood  by  it/®  still  less  what  some  other 
person  gathered  from  it.-'® 

Transaction.  —  In  much  the  same  way,  unless  some  special  ad- 
ministrative necessity  or  other  justification  for  doing  so  is  pre- 
sented, an  observer  will  not  be  allowed  to  state  the  legal  effect  or 
significance  of  a  transaction  ^'^  or  situation  ^*  which  has  come 
under  his  notice. 

Understanding  of  third  ferson.  —  In  the  nature  of  things,  a 
larger  element  of  reasoning  is  involved  and  a  wider  range  of  data 
employed  when  a  witness  undertakes  to  state,  not  what  he  under- 
stood by  certain  spoken  language,  but  what  some  one  else  did.^® 
The  conclusion  to  this  effect  will,  upon  ordinary  principles,^  be 
rejected. 

Province  of  the  jury.  —  It  has  been  said  that  the  statement  of 
a  witness  as  to  his  understanding  of  the  meaning  of  a  given  com- 
munication, oral  or  written,  will  be  rejected  unless  he  also  detail 


Co.  V.  Flippo,  130  Ala.  361,  30  So. 
358  (1901);  Carlisle  v.  Humes,  111 
Ala.  672,  20  So.  462   (1896). 

Illinois.  —  Grubey  v.  State  Nat. 
Bank,  35  111.  App.  354   (1890). 

Indiana.  —  Diehl  v.  State,  157  Ind. 
549,  62  N.  E.  51    (1901). 

New  York.  —  Higgins  v.  Dakin,  86 
Hun  461,  33  N.  Y.  Suppl.  890  (1895); 
Mather  v.  Parsons,  32  Hun  338 
(1884). 

Texas.  —  San  Antonio  Light  Pub. 
Co.  V.  Leroy,  (Civ.  App.  1908)  113 
S.  W.  574;  Buzard  v.  MoAnulty,  77 
Tex.  438,  14  S.  W.  138    (1890). 

But  see  Garvin  v.  Gates,  73  Wis. 
513,  41  N.  W.  621   (1889). 

Probative  force.  —  A  statement  of 
this  kind  has  been  regarded  as  being 
entitled  to  no  probative  force.  Pow- 
ell r.  Swan,  5  Dana  (Ky.)  1  (1837). 
This  is  especially  true  where  there 
is,  on  the  other  hand,  specific  evi- 
dence as  to  the  language  used.  Liv- 
ingstone U.Roberts,  18  Fla.  70  (1881). 

15.  Hillock  V.  Grape,  97  N.  Y. 
Suppl.  823,  111  App.  Div.  720  (1906) 
(plaintiff  to  be  a  Joint  owner)  ;  Gate 
City  Roller  Rink  Co.  v.  McGuire, 
(Tex.  Civ.  App.  1908)   112  S.  W.  436. 


16.  Gorham  v.  Gorham,  41  Conn. 
242    (1874). 

17.  California.  —  Lowrie  f.  Salz,  75 
Cal.  349,  17  Pac.  232   (1888). 

Michigan.  —  McKinnon  v.  Gates, 
102  Mich.  618,  61  N.  W.  74   (1894). 

Nebraska.  —  Lacey  v.  Central  Nat. 
Bank,  4  Nebr.  179  (1875). 

New  York.  —  People  v.  Sharp,  107 
N.  Y.  427,  14  N.  E.  319,  1  Am.  St. 
Rep.  851    (1887). 

Texas.  —  Shaw  v.  Gilmer,  (Civ. 
App.  1902)  66  S.  W.  679  (running 
of  account)  ;  Biering  v.  ^Yegner,  76 
Tex.  506,  13  S.  W.  537   (1890). 

Vermont.  —  Linsley  v.  Lovely,  26 
Vt.  123   (1853). 

18.  Howell  V.  Simpson  Grocery  Co., 
121  Ga.  461,  49  S.  E.  299  (1904) 
(posession)  ;  Zitske  y.  Grohn,  128 
Wis.  159,  107  N.  W.  20  (1906); 
Love  V.  Scratcherd,  146  Fed.  1,  77 
C.  C.  A.  1  (1906)  (whom  person  rep- 
resented ) . 

19.  Gorham  v.  Gorham,  41  Conn. 
242  (1874);  Caswell  v.  Pure  Bred 
Cattle  Commission  Co.,  (Iowa  1910) 
126  N.  W.  908. 

20.  §  1939. 
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tlie  constituting  fact  upon  which  he  bases  it.^^  Possibly,  it  may 
be  fully  as  important  that  any  error  which  may  have  been  com- 
mitted by  admitting  the  conclusion  is  thus  rendered  harmless,  be- 
cause the  jury  are  afforded  a  test  by  which  they  may  control  any 
bad  reasoning  of  the  witness.  In  many  cases,  the  administrative 
objection  to  receiving  the  understanding  of  the  witness  is  that  it 
is  necessarily  an  act  of  reasoning  based  upon  premises  which  are 
not  disclosed.  ^^ 

When  rejected.  —  The  meaning  of  unambiguous  and  uncontro- 
verted  spoken  language  "^  presents  a  question  of  law  for  the  court. 
The  same  is  true  of  the  meaning  and  effect  of  any  operative  writ- 
ten instrument.  Under  these  circumstances  the  conclusion  of  a 
witness  as  to  what  it  means,  his  "  understanding  "  of  its  force  and 
effect,  is  not  only  irrelevant  to  any  issue  in  the  case,  but  is  open 
to  administrative  objection  as  invading  the  province  of  the  court.^* 
The  inference  is  equally  excluded  whether  it  states  the  under- 
standing of  a  witness  as  to  the  meaning  of  the  language  used  in  a 
written  contract  ^®  or  as  to  what  is  meant  by  the  terms  of  a  deed  ^' 
or  the  expressions  of  a  letter. ^'^     In  fact,  the  meaning  of  any 


21.  Herrington  &  Co.  v.  Shumate 
Razor  Co.,  6  Ga.  App.  861,  65  S.  E. 
1064   (1909). 

22.  Caswell  v.  Pure  Bred  Cattle 
Commission  Co.,  (Iowa  1910)  126  N. 
W.  908. 

23.  §  136. 

24.  Executory  agreements.  —  The 
same  objection  may  be  regarded  as 
applying  to  the  understanding  of  a 
witness  as  to  what  shall  be  the  effect 
of  or  included  in  an  executory  agree- 
ment. Accordingly,  a  witness  can- 
not properly  be  asked  what  was  to  be 
put  in  a  certain  lease  "  as  you  un- 
derstood it."  Swayne  •!).  Felici,  84 
Conn.  147,  79  Atl.  62   (1911). 

25.  Alabama.  — ■  Crosby  v.  Mont- 
gomery, 108  Ala.  498,  18  So.  723 
(1895). 

Connecticut.  —  Fuller  v.  Metropoli- 
tan L.  Ins.  Co.,  70  Conn.  647,  41  Atl. 
4    (1898). 

Iowa.  —  Chicago  University  v.  Em- 
mert,  108  Iowa  500,  79  N.  W.  285 
(1899). 


Maryland.  —  Washington  F.  Ins. 
V.  Dayison,  30  Md.  91   (1869). 

Minnesota.  —  Cargill  v.  Thompson, 
57  Minn.  534,  59  N.  W.  638   (1894). 

Mississippi.  —  Groton  Bridge,  etc., 
Co.  V.  Alabama,  etc.,  R.  Co.,  80  Miss. 
162,  31  So.  739   (1902). 

Missouri.  —  Fruin  v.  Crystal  R. 
Co.,  89  Mo.  397,  14  S.  W.  557  (1886) 
(solid  rock). 

Sorth  Carolina.  —  Richardson  v. 
Wilmington,  etc.,  R.  Co.,  126  N.  C. 
100,  35  S.  E.  235   (1900). 

26.  Jackson  v.  Benson,  54  Iowa 
654,  7  N.  W.  399  (1880);  Bennett 
V.  Clemence,  6  Allen  (Mass.)  10 
(1863);  Frey  v.  Drahos,  6  Nebr.  1, 
29  Am.  Rep.  353  (1877);  Ashton  v. 
Ashton,  11  S.  D.  610,  79  N.  W.  1001 
(1899). 

27.  Alabama.  —  Mobile,  J.  &  K.  C. 
R.  Co.  V.  Hawkins,  51  So.  37   (1909). 

Iowa. — Elwell  -v.  Walker,  52  Iowa 
256,  3  N.  W.  684  (1879). 

Maryland.  —  Baltimore  v.  War,  77 
Md.  593,  27  Atl.  85  (1893). 
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other  writing  stands  in  the  same  position.^*    The  witness  is  equally 
incompetent  to  state  his  understanding  of  what  it  means.-® 


§  2368.  (Conclusions  of  Law;  Intrusion  upon  the  Function 
of  the  Court) ;  Meaning  of  Words.  —  The  meaning  of  ordinary 
English  words  is  a  matter  of  common  knowledge/  shared  by  judge 
and  jury  alike.  As  in  the  case  of  other  matters  of  common  cog- 
nition, it  need  not  be  proved.  The  judge,  therefore,  is  entirely 
justified  in  rejecting  evidence  on  the  subject,  including  conclu- 
sions in  regard  thereto.^     The  witness  is  called  upon  to  state  the 


Massachusetts.  —  Clarke  r.  Spring- 
field Second  Nat.  Bank,  177  Mass. 
257,  59  K.  E.  121   (1901). 

Tennessee.  —  Girdner  v.  Walker,  1 
Helsk.  (Tenn.)  186  (1870)  (coun- 
seled arrest). 

28.  Florida.  —  Edwards  v.  Elves, 
35  Ela.  89,  17  So.  416  (1895). 

Georgia.  —  South  Carolina  Bank  v. 
Brown,  Dudley  62   (1831). 

Iowa.  —  Stephen  v.  Jones,  106  N. 
\V.  610  (1906);  Barrett  r.  Wheeler, 
71  Iowa  662,  33  N.  W.  230  (1887). 

Maryland.  —  Black  v.  Westminster 
First  Nat.  Bank,  96  Md.  399,  54  Atl. 
88   (1903). 

Missouri.  —  Davidson  v.  Supreme 
Lodge  K.  of  P.,  22  Mo.  App.  263 
(1886)     (by-laws). 

Kew  York.  —  R.  M.  Gilmour  Mfg. 
Co.  V.  Cornell,  26  Misc.  752,  57  N.  Y. 
Suppl.  81  (1899)  (order  for  mechani- 
cal work)  ;  People  v.  Parr,  42  Hun 
313    (1886)    (libel). 

Pennsylvania. — Woodburn  v.  Farm- 
ers', etc..  Bank,  5  Watts  &  S.  447 
(1843)    (levy). 

Texas.  —  Thompson  Houston  Elec- 
tric Co.  V.  Berg,  10  Tex.  Civ.  App. 
200,  30  S.  W.  454  (1895). 

A  witness  will  not  be  permitted  to 
give  his  understanding  as  to  who 
took  under  a  given  will.  Stephen  f. 
Jones,  (Iowa  1906)  106  N.  W. 
610. 

29.  Bercher  v.  Gunter,  (Ark.  1910) 
128  S.  W.  1036;  Keane  r.  Pittsburg 
Lead  Mining  Co.,  17  Idaho  179,  105 


Pac.  60  ( 1909 ) ;  Stearine-Kaarsen 
Fabrick  Gonda  Co.  r.  Heintzman,  17 
C.  B.  N.  S.  56,  10  Jur.  N.  S.  881, 
11  L.  T.  Rep.  N.  S.  272,  112  E.  C. 
L.  56   (1864). 

Interpreter.  —  The  duty  of  constru- 
ing a  document  in  a  foreign  language 
rests  upon  the  judge  of  the  forum. 
An  interpreter  will  not  be  allowed  to 
give  his  understanding  of  its  force 
and  effect.  Stearine-Kaarsen  Fabrick 
Gonda  Co.  r.  Heintzman,  17  C.  B. 
N.  S.  5,  10  Jur.  N.  S.  88,  11  L.  T. 
Rep.  N.  S.  272,  112  E.  C.  L.  56 
(1864). 

§  2368-1.  §  762. 

2.  AlahanM.  —  Doe  r.  Beck,  108 
Ala.  71,  19  So.  802   (1896). 

California.  —  Robinson  v.  Robin- 
son, 113  Pac.  155  (1911);  People  v. 
French,  69  Cal.  169,  10  Pac.  378 
(1886)  ;  People  v.  French,  7  Pac.  822 
(1885)  ;  People  r.  Moan,  65  Cal.  532, 
4  Pac.  545   (1884). 

Florida.  —  Dixon  r.  State,  13  Fla. 
636  (1870)  (declarations  by  person 
accused  of  crime ) . 

Georgia.  — Wyllj  r.  Gazan,  69  Ga. 
506    (1882). 

Illinois.  —  National  Fire  Ins.  Co. 
r.  Hanberg,  215  111.  378,  74  N.  E. 
377    (1905)    ("net  receipts"). 

Indiana. — Haxton  r.  MeClaren,  132 
Ind.  235,  31  N.  E.  48  (1892)  ;  Adams 
r.  Main,  3  Ind.  App.  232,  29  N.  E. 
792,  50  Am.  St.  Rep.  266  (1892). 

Maine.  —  Whitman  r.  Freese,  23 
Me.  185  (1843). 
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words  as  they  were  actually  employed/  leaving  the  court  and  jury 
to  ascertain  their  meaning.  Should  it  happen,  however,  that  he 
is  unable  to  state  the  exact  words,  he  will  be  permitted,  upon  ordi- 
nary administrative  principles,  to  give  the  substance  of  what  was 
said.*  Such  a  course  is  regarded  as  preferable  to  permitting  the 
speaker  to  say,  simply,  that  another  person  is  mistaken  in  his 
recollection.®  Nor  is  there  legal  objection  to  asking  a  witness 
who  has  used  a  particular  word  or  phrase  what  he  meant  by  it,® 
that  is  in  what  sense  he  employed  it. 

§  2369.  (Conclusions  of  Law;  Intrusion  upon  the  Function 

of  the  Court);  Meaning  of  Figures The  court  and  jury  know 

perfectly  well  the  meaning  of  ordinary  figures.  This  is  part  of 
the  common  knowledge  ^  which  the  public  in  general  possesses 
and  which  both  branches  of  the  tribunal,  as  intelligent  members 
of  the  community,  have  to  an  equal  extent.  The  conclusion, 
therefore,  of  a  witness  serves  no  useful  purpose  and  will  be  re- 
jected.^ Thus,  a  surveyor  would  not  be  allowed  to  state  that  he 
should  infer  from  the  absence  of  minutes  from  the  courses  run  by 
another  engineer  fifty  years  before  that  fractions  had  been  disre- 
garded, although  proof  of  a  custom  at  that  time  to  disregard  frac- 
tions would  be  competent.^ 

Minnesota.  —  Berkey    v.    Judd,    22  v.   City  of  Brunswick,    121   Ga.   345, 

Minn.  287    (1875).  49  S.  E.  275   (1904). 

Mississippi. — Eodgers  v.  Kline,  56  4.  Hewitt    v.    Clarke,    91    111.    605 

Miss.  808,  31  Am.  Eep.  389    (1879).  (1879). 

Missouri.    —    Rogers     v.     Modern  5.  Johnson  v.  State,  94  Ala.  35,  10 

Brotherhood    of    America,    131     Mo.  So.  667   (1892). 

App.    353,    111    S.    W.    518     (1908)  6.  Doe  y.  Beck,  108  Ala.  71,  19  So. 

(leg).  802  (1896) ;  Miller  v.  Butler,  6  Cush. 

New  Hampshire. — Attorney-general  (Mass.)   71,  52  Am.  Dee.  768  (1850)  ; 

V.  Dublin,  38  N.  H.  459   ( 1859 ) .  State  v.  Peel,  23  Mont.  358,  59  Pac. 

Pennsylvania.  —  McCue  v.   Fergu-  169,  75  Am.  St.  Rep.  529   (1899)    (in- 

son,  73  Pa.  St.  333   (1873).  sanity);  International,  etc.,  R.  Co.  v. 

EngloMd.  —  Daines   v.    Hartley,    3  Telephone,   etc.,   Co.,   69    Tex.  277,   5 

Exch.  200,  12  Jur.  1093  (1848).  S.  W.  517,  5  Am.  St.  Rep.  45  (1887) 

3.  Profane  language.  —  A  witness  ("work"  a  train), 

cannot,    for    example,    state   that   he  §  2369-1.  §§  691  et  seq. 

"  considers  "  certain  language  profane  2.  Harris  v.  Ansonia,  73  Conn.  359, 

on  a  charge  against  an  ofiScer  for  using  47  Atl.  672   (1900). 

profane    language.      He    will    be    re-  3.  Kux   v.    Central   Michigan    Sav. 

quired  to  state  the  language.    Lamb  Bank,   93  Mich.  511,   53  N.  W.   828 

(1S92). 
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§  2370.  (Conclusions  of  Law;  Intrusion  upon  the  Function 
of  the  Court);  Meaning  of  Phrases.  —  While  words  or  phrases 
which  have  acquired  a  technical  meaning  may  be  explained  by 
those  possessing  special  knowledge  on  the  subject,  no  necessity 
exists,  as  a  rule,  for  receiving  the  conclusions  of  witnesses  as  to 
the  significance  of  phrases  or  collections  of  words.^  The  court 
and  jury  already  know  these,  as  a  matter  of  common  knowledge,^ 
The  conclusion  of  a  witness  as  to  their  meaning  is  accordingly 
rejected.* 

Ambiguity.  —  In  general,  it  may  be  said  that  where  words  or 
phrases  present  no  ambiguity,  the  conclusion  of  a  witness  as  to 
their  meaning  is  justified  by  no  sufficient  administrative  necessity 
and,  being  an  intrusion  upon  this  function  of  court  and  jury,  is, 
as  a  rule,  rejected.* 

Foreign  words.  —  On  the  other  hand,  the  meaning  of  foreign 
words  or  phrases  may  be  established  as  a  fact  by  the  evidence  of 
those  familiar  with  the  language  in  question.^ 

Special  knowledge.  —  Where  words  have  acquired  a  special 
meaning  in  a  particular  science,  art  or  calling,  a  witness  suffi- 
ciently qualified  to  do  so  may  testify  as  to  the  sense  in  which  they 
are  so  used,®  whenever  relev-ant  to  the  inquiry.  In  much  the  same 
way,  where  words  have  acquired  a  local  meaning  or  connotation, 
one  familiar  with  it  by  residence  in  the  locality  or  in  some  other 

§  2370-1.  Lawrence    v.    Thompson,  Pennsylvania.  —  Simons   v.    Vulcan 

26   N.   Y.   App.   Div.   308,   49   N.   Y.  Oil,  etc.,  Co.,  61  Pa.  St.  202,  100  Am. 

Suppl.  839   (1898).  Dec.     628     (1869)      ("original    own- 

2.  §  763.  ers")  ;  Ormsby  v.  Ihmsen,  34  Pa.  St. 

3.  Schwartz  v.  Wilmer,  90  Md.  136,  462    (1859)    (survey). 

44     Atl.      1059      (1899)       ("protest  Tetvas.  —  Ginniith  v.   Blankenship, 

waived");  Harrington  v.  Smith,  138  etc.,  Co.,    (Civ.  App.   1894)   28  S.  W. 

Mass.  92   (1884)    (horsepower)  ;  Reid  828    ("  taking  stock  ") . 

V.  Piedmont,  etc.,  L.  Ins.  Co.,  58  Mo.  Wisconsin.  —  Monitor    Iron    Works 

421    (1874)    (family  physician);   Fry  Co.  •!;.  Ketchum,  44  Wis.   126    (1878) 

■V.   New  York  Provident  Sav.  L.  As-  ( "  connected  with  steam  on  " ) . 

sur.     Soc.     (Tenn.     Ch.    App.     1896)  5.  Colombia  v.  Cauca  Co.,  113  Fed. 

38    S.    W.    116     ("persistent    policy  1020,  51  C.  C.  A.  604   (1992). 

holder")  ;    Nashville,   etc.,  R.   Co.   v.  6.  Richard  P.  Baer  &  Co.  r.  Mobile 

Carroll,  6  Heisk.  (Tenn.)   347   (1871)  Cooperage    &    Box    Mfg.    Co.,     (Ala. 

(obstructions).  1909)     49     So.     921     ("mill     culls," 

4.  Georgia.  —  Elliott  v.  Western,  "shipping  culls");  Garrity  r.  Cath- 
etc,  R.  Co.,  113  Ga.  301,  38  S.  E.  olic  Order  of  Foresters,  148  111.  App. 
821    (1901)    (telegraphic  order).  189    (1909),   judgment    affirmed   243 

Oregon.  —  Williams  v.  Pappleton,  3      111.  411,  90  N.  E.  753  (1910). 
Oreg.  139   (1869)    (pleading). 
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way  may  state  what  it  is.  For  example,  it  may  be  shown  that  in 
a  given  neighborhood  the  assertion  that  a  woman  is  of  "  loose 
character  "  is  an  imputation  of  unchastityJ  In  the  same  way,  a 
witness  who  has  used  a  word  in  a  local  sense  may  show  what  was 
meant  and  understood  bv  it.® 


7.  Brinsfield  v.  Howeth,  110  Md. 
520,  73  Atl.  289   (1909). 

8.  On  an  issue  of  fraudulent  rep- 
resentations as  to  the  nature  of  the 
soil  of  a  farm  traded  by  one  party 
to  the  other,  wherein  the  former  de- 
nied that  there  was  any  hard  pan 
under  the  land,  he  should  have  been 


allowed  to  state  what  he  understood 
by  hard  pan  and  what  was  called  hard 
pan  in  the  locality,  though  the  word 
is  defined  in  dictionaries.  Robinson 
V.  Yetter,  238  111.  320,  87  N.  E.  363 
(1909),  affirming  judgment  143  111. 
App.  172  (1908). 
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CHAPTER  XXXIV. 

JUDGMENTS  OF  EXPERTS. 

Judgments,  2371. 

an  obvious  administrative  danger,  2372. 
a  paramount  right,  2373. 
-field  of  the  expert,  2374. 
Admissibility  a  question  of  administration,  2375. 
historical  development,  2376. 
necessity,  2377. 
,    relevancy,  2378. 

objective,  2378. 
subjective,  2379. 

conjecture  excluded,  2380. 

speculative  damages,  2381. 
reasons  stated,  2381a. 
Illustrative  instances  of  judgments,  2381b. 
carpentering  and  building,  2382. 
commercial  matters,  2383. 
engineering  matters,  2384. 

hydraidic,  2385. 
everyday  matters,  2386. 
farming,  2387. 

crops  and  other  farm  produce,  2387. 
operations,  2388. 
stoch,  2389. 
structures,  2390. 
insurance,  2391. 

administrative  reasoning,  2392. 
/ire,  2393. 

increase  of  rislc,  2393. 
materiality  of  facts,  2394. 
w/ie?x  judgment  is  received,  2895. 
Zi/e,  2396. 
marine,  2397. 
ZegraZ  matters,  2398. 
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manufacturing,  2399. 
marine  matters,  2400. 
necessity,  2401. 
propriety,  2402. 
sufficient  data  required,  2403. 
mechanic  arts,  2404. 
capacity,  2405. 
cause  and  effect,  2406. 
cosi,  2407. 
experiments,  2408. 
operations,  2409. 
propriety,  2410. 
safety,  2411. 

common  hnowledge,  2412. 
medicine,  2413. 

qualifications  of  witness,  2414. 
insanity,  2415. 

practicing  physician,  2416. 
reading,  2417. 

administrative  considerations,  2418. 
animal  food,  2419. 
cawse  and  effect,  2420. 
Sodi/,  2420. 
minc^,  2421. 
permanence,  2422. 
conjecture  excluded,  2423. 
deatt,  2424. 
disease,  2425. 

injuries,  2425a. 

psychological  conditions,  2426. 

standard  of  insanity,  2427. 

ability  to  transact  business,  2427. 
ZegraZ,  2428. 
weight  of  inference  as  to  insanity,  2429. 
mining  matters,  2430. 

cau56  ancZ  effect,  2431. 
possibilities,  2432. 
propriety,  2433. 
sa/e<2/^  2434. 
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railroad  matters,  2435. 

qualifications  of  witness,  2436. 
construction,  2437. 

when  judgment  is  rejected,  2438. 
equipment,  2439. 

when  judgment  is  rejected,  2440. 
operation,  2441. 

cause  and  effect,  2441. 

danger  and  safety,  2442. 

operating  force,  2443. 

performance  of  duty,  24A4:. 

when  inference  is  rejected,  2445. 
stock  raising,  2446. 
trolley  and  street  railways,  2447. 
qwalifications  of  witness,  2448. 
construction,  2449. 
equipment,  2449a. 
operation,  2450. 

§  2371.  Judgments In  passing  from  Conclusions  to  Judg- 
ments a  significant  change  occurs.  Tlie  series  of  progressive 
mental  operation,  which  has  been  considered  in  its  administrative 
relation  to  the  so-called  "  opinion  evidence  rule,"  Inference,  Con- 
clusion, Judgment,  has  witnessed  the  gradual  involution  of  the 
element  of  Reasoning.  As  the  witness  has  been  permitted  to  do 
more  and  more  of  this,  the  jury  have  done  correspondingly  less. 
At  the  same  time,  pari  passu,  the  proportion  of  the  element  of 
observation,  intuitive  action  of  the  mind  upon  the  presentation  of 
sense  perception,  has  steadily  diminished.  Controlling  in  the  in- 
tuitive inference,^  somewhat  less  so  in  the  reasoned  one,"  the 
influence  of  Observation  has  been  brought  to  the  vanishing  point 
in  case  of  the  Conclusion.  As  the  field  of  the  Expert,  Judgment, 
is  reached.  Observation  entirely  disappears.  The  expert  observes 
nothing.  His  proper  work  is  that  of  pure  reasoning.  Taking 
the  facts  as  observed  by  other  witnesses  and  enumerated  by  them, 
it  is  his  function  to  present  to  the  jury  the  ^  proper  conclusion 
which  they  indicate.     To  the  jury  themselves  is  reserved  the  ques- 

§  2371-1.  §  1802,  n.  5.  (1873)  ;  Com.  v.  Williams,  105  Mass. 

2.  §§  1802,  n.  5,  1843.  62    (1870). 

3.  Nunes   r.   Perry,    113   Mass.   274 
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tion  of  credibility,  whether  the  facts  detailed  to  the  expert  in  the 
form  of  a  so-called  hypothetical  question  *  actually  exist. 

Criminal  cases.  —  The  law  is  the  same  in  criminal '  as  in  civil 
cases. 

Witness  fees.  —  It  is  not  surprising  to  find  that  skilled  witnesses 
whose  services  command  high  prices  have  objected  to  testifying 
unless  suitably  remunerated.  Such  a  position  is,  however,  dis- 
tinctly anti-social.  The  common  obligation  upon  all  citizens  to 
testify  in  aid  of  the  ascertainment  of  truth  is  not  to  be  evaded  with 
any  moral  propriety.  Courts  in  general  have  not  hesitated  to  en- 
force this  public  burden  in  case  of  the  expert.®  His  obligation, 
however,  while  it  is  the  same  as  that  of  other  citizens,  is  no 
greater.  His  ofEhand  judgment  may,  indeed,  be  required.  If, 
however,  he  is  expected  to  spend  time  in  making  researches  or 
otherwise  perfecting  himself  to  aid  the  court  or  jury  he  may  prop- 
erly demand  that  he  be  first  compensated  in  some  reasonable  way 
for  so  doing. 

§   2372.    (Judgments);  An  obvious  administrative  Danger 

The  plain  administrative  objection  to  employing  the  expert  is  that 
his  reasoning  has  a  tendency  to  supplant  that  of  the  jury.  Each 
litigant  is  entitled  to  insist  not  only  that  reason  should  be  applied 
to  the  facts  of  his  case,^  but  also  that  the  application  be  made  by 

4.  §§  2451  et  seq.  matter  relevant  to  the  issues   as  to 

5.  State  -v.  Webb,  18  Utah  441,  56  which  he  is  competent  to  speak 
Pac.  159   (1899).  though  it  be  requisite  for  him  to  use 

6.  On  an  action  for  damages  caused  his  technical  knowledge  or  skill  in 
by  an  electric  machine  two  medico-  order  to  answer  the  questions  put  to 
electric  experts  were  called  as  wit-  him.  Butler  v.  The  Toronto  Muto- 
nesses.  Although  they  admitted  they  scope  Co.,  Ltd.,  42  Can.  Law  Journal 
were  qualified  to  form,  and  had  the  73,  6  Ontario  Weekly  Rep.  527,  3  On- 
materials  before  them  on  which  they  tario  Law  Rep.  12   (1905). 

were  able  to  give,  their  opinion  as  to  In  the   same  way,  a  medical   man 

the    possibility    of    the    electric    ma-  who   has   attended  the  victim   of   an 

chine  having  caused  the  injury,  they  accident  is  required  to  state  all  the 

declined    to    state   their   opinion   un-  facts  of  which  he  has  actual  knowl- 

less   paid  a  higher   fee  for  giving  it  edge.     So  far  as  he  is  called  upon  to 

than  provided  for  by  the  tariff.     The  testify  as  a  skilled  witness   he  may 

court  ruled,  however,  that  an  "  expert  decline  to  express  a  technical  infer- 

witness,''     whether     coming     within  ence,  conclusion  or  judgment  until  his 

either    of    the    classes    mentioned    in  fees,     in    his    professional    capacity, 

items  119  and  120  of  the  tariff  "B"  have  been  paid  or  guaranteed.  Mar- 

or  not,  is  not  entitled  to  refuse  until  quis  v.  Robidoux,  3  Quebec  Practice 

he  has  been  paid  his  fee  for  the  opin-  Reports  433    (1900). 

ion  he  is  to  give  to  testify  as  to  any  §  2372-1.  §§  385  et  seq. 
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the  jury,"  so  far  as  the  latter  are  competent  for  the  work.  The 
clear  danger  that  a  trial  by  jury  may  become  one  by  experts  is 
regarded  with  apprehension  by  judicial  administration.  A  clear 
warrant  will  be  required  at  the  hands  of  the  proponent  for  receiv- 
ing such  testimony.  In  general,  this  is  found  in  the  technical 
nature  of  the  reasoning  which  is  demanded  of  the  witness.  A 
countervailing  advantage,  as  compared  with  the  judicial  use  of 
conclusion,  is  to  be  placed  to  the  credit  of  judgment.  In  both  of 
these  forms  of  reasoning  many  unenumerated  facts  are  undoubt- 
edly supplied  by  the  witness  in  connection  with  his  mental  act. 
That  inference,  especially  of  the  automatic  type,  is  so  marked  a 
favorite  with  judicial  administration,  is  due  largely  to  the  fact 
that  comparatively  few  such  unspecified  data  are  present.  Com- 
paring, however,  conclusion  and  judgment  it  must  be  evident  that 
in  the  latter  case  the  data  are  more  nearly  specified,  by  means  of 
the  hypothetical  question,*  while,  in  the  former,  i.  e.,  conclusion, 
these  unenumerated  facts  must  be  laboriously  ascertained  by  in- 
vestigation, so  far  as  learned  at  all.  Apparently,  this  circum- 
stance explains  the  rather  anomalous  fact  that,  in  certain  juris- 
dictions, the  judgments  of  experts  are  regarded  as  much  less  an 
invasion  of  the  province  of  the  jury  than  are  the  conclusions  of 
skilled  witnesses. 

Very  issue.  —  The  administrative  objection  to  receiving  the 
reasoning  or  judgment  of  experts  becomes  especially  noticeable 
when  the  existence  of  the  fact  covered  by  it  is  the  precise  issue 
upon  which  the  jury  are  to  pass.*     This  view,  under  which  the 

2.  §§  411  et  seq.  opinion  upon  the  exact  question  which 

3.  §§  2451  et  seq.  the    jury    are    required    to    decide." 
4   Alabama.  —  Smith  v.  State,  55       Yost  v.  Conroy,  92  Ind.  471    (1S83), 

Ala.  11   (1876).  per  Elliott,  J. 

District     of     Golumhia.   —   North  "  Opinions,  belief,   deductions  from 
Cheshire  &  M.  B.  Co.  v.  Manchester  facts,    and    such    like,    are    mutters 
B.  Co.,  App.  Cas.  83,  85   (1899).  which  belong  to  the  jury  and  by  which 
Illinois.  —  Chicago,  R.  I.  &  P.  R.  they  arrive  at  their   verdict.     When 
Co.    V.    Moffitt,    75    111.    529    (1874);  the  examination  extends  to  these,  and 
Chicago  &  A.  R.  Co.  v.  R.  Co.,  67  111.  the   judgment,   belief,   and   inferences 
145    (1873).  of  a  witness  are  inquired  into  as  mat- 
Maine.  —  Phillips  V.  Kingfield,  19  ters   proper   for   the  consideration  of 
Me.  379    (1841).  a,  jury,  their  province  is  in  a  measure 
England.  —  R.  v.  Wright,  R.  &  R.  usurped;    the   judgment   of  witnesses 
456    (1821).  is  substituted  for  that  of  the  jury." 
"  It  is  a  general  rule  that  a  wit-  Lincoln     r.    R.    Co.,    23    Wend.    432 
ness  cannot  be  allowed  to  express  an  (1840),  per  Nelson,  C.  J. 
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"  Opinion  Evidence "  exclusion  apparently  had  its  origin,  is 
clearly  manifested  in  the  early  cases ;  proper  allowance  in  reading 
them  must  be  made  for  the  fact  that  the  term  "  opinion  "  is  being 
used  as  practically  synonymous  with  "  conjecture,"  i.  e.,  pure 
reasoning  with  little  or  no  basis  of  observed  fact.^  Should  it 
happen,  nevertheless,  that  the  evidence  is  fairly  necessary  to  enable 
the  proponent  to  prove  his  case  it  will,  as  is  abimdantly  seen  later, 
be  received.® 

§  2373.  (Judgments);  A  paramount  Right It  is  the  right  of 

each  litigant  to  prove  his  case  ^  and  this  right  is  paramount.     Im- 


"  Lord  Mansfield  and  Lord  Kenyon 
discountenanced  this  evidence  of 
opinion,  and  I  think  it  ought  not  to 
be  received.  It  is  the  province  of 
the  jury,  -and  not  of  the  underwriters, 
to  decide  what  facts  ought  to  be  com- 
municated. It  is  not  a,  question  of 
science,  in  which  scientific  men  will 
mostly  think  alike,  but  a  question  of 
opinion,  liable  to  be  governed  by 
fancy,  and  in  which  the  diversity 
might  be  endless.  Such  evidence 
leads  to  nothing  satisfactory,  and  on 
that  ground  ought  to  be  rejected." 
Durrell  v.  Bederley,  Holt  N.  P.  285 
(1816),  per  Gibbs,  C.  J. 

Lord  Mansfield's  view.  —  It  is  in 
this  sense,  as  seen  in  the  succeeding 
note,  that  Lord  Mansfield  uses  the 
term  "  opinion.''  This  is  an  excellent 
illustration  of  the  confusion  caused 
in  the  law  of  evidence  by  a  change  in 
the  meaning  of  terms,  a  latent  ambi- 
guity difficult  of  detection.  Carter  v. 
Boehm,  3  Burr.  1905,  1918   (1766). 

5.  "  Great  stress  was  laid  upon  the 
.opinion  of  the  broker.  But  we  all 
think  the  jury  ought  not  to  pay  the 
least  regard  to  it.  It  is  mere  opin- 
ion, which  is  not  evidence.  It  is 
opinion  after  an  event.  It  is  opinion 
without  the  least  foundation  from 
any  previous  precedent  or  usage.  It 
is  an  opinion  which,  if  rightly  formed, 
could  only  be  drawn  from  the  same 
premises  from  which  the  court  and 
the  jury  were  to  determine  the  cause." 
Carter  v.  Boehm,  3  Burr.  1905,  1918 
(1766),  per  Mansfield,  L.  C.  J. 


6.  Georgia.  —  Ryder  v.  State,  100 
Ga.  528,  28  S.  E.  246    (1897). 

Massachusetts.  —  Poole  v.  Dean, 
152  Mass.  589,  591,  26  N.  E.  406 
(1891). 

Minnesota.  —  Donnelly  v.  R.  Co., 
70  Minn.  278,  73  N.  W.  157  (1897). 

New  Hampshire.  —  Nebonne  v.  R. 
Co.,  68  N.  H.  296,  44  Atl.  521   (1895). 

New  York.  —  Littlejohn  v.  Shaw, 
159  N.  Y.  188,  53  N.  E.  810  (1899)  ; 
Van  Wycklen  v.  Brooklyn,  118  N.  Y. 
429,  24  N.  E.  179   (1890). 

Texas.  —  Scalf  v.  Collin  Co.,  80 
Tex.  517,  16  S.  W.  314  (1891). 

United  States.  —  Western  Coal  & 
M.  Co.  V.  Berberieh,  36  C.  C.  A.  364, 
94  Fed.  329  (1899);  Fireman's  Ins. 
Co.  V.  Mohlmann  Co.,  33  C.  C.  A.  347, 
91  Fed.  85  (1898)  ;  New  York  El.  Eq. 
Co.  v.  Blair,  25  C.  C.  A.  216,  79  Fed. 
896   (1897). 

England.  —  Mansell  v.  Clements, 
L.  R.  9  C.  P.  139  (1874)  ;  Fenwick  v. 
Bell,  1  C.  &  K.  312   (1844). 

"The  reason  for  its  exclusion  given 
by  counsel,  that  it  would  instruct  the 
jury  as  to  the  amount  of  the  verdict 
to  be  rendered,  would  seem  to  be  a 
very  good  reason  for  its  admission. 
Instruction  is  what  the  jury  want. 
They  would  not  be  bound  by  it  any 
more  than  by  other  testimony,  but  it 
would  be  more  or  less  valuable  in 
enabling  them  to  come  to  a  correct 
conclusion."  Snow  v.  R.  Co.,  65  Me. 
231    (1875),  per  Danforth,  J. 

§  2373-1.  §§  334  et  seq. 
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plied  in  it  is  obviously  the  fact  that  the  tribunal  whose  decision  is 
to  be  influenced  by  the  proof  addressed  to  it  should  be  capable  of 
intelligent  reasoning  in  regard  thereto.  Should  the  subject-matter 
be  one  connected  with  a  science,  trade  or  calling,  some  walk  of  life 
not  commonly  known  to  the  average  man,  this  capacity  for  sound 
reasoning  is  not  vdthin  the  powers  of  the  average  jury.  The  cause 
apparently  is  a  double  one.  (1)  They  have  no  experience  nor 
acquired  information  by  the  aid  of  which  they  are  able  to  carry 
on  an  induction  which  will  ground  an  appropriate  major  premise.^ 
(2)  Mental  powers  of  a  necessary  kind  are  lacking  by  which  either 
to  create  a  suitable  major  premise  or  to  perceive  that  the  specific 
facts  in  evidence  which  constitute  the  minor  premise  of  a  propo- 
'sition  ^  or  the  constituent  elements  of  hypothesis,*  stand  in  certain 
definite  relations  to  the  truth  announced  by  the  major  premise 
when  created.  Special  knowledge  ^  is  essential  for  the  major,  and 
technically  trained  faculties  are  necessary  for  the  minor,  premise, 
so  far  as  the  two  are  separable. 

§  2374.  (Judgments) ;  Field  of  the  Expert.  —  An  expert  may 
be  said  to  be  a  skilled  witness  who  testifies  upon  the  basis  of  as- 
sumed facts  stated  in  a  hypothetical  question.  The  definition  i? 
confessedly  arbitrary,  intended  to  segregate  witnesses  who  testif v 
from  assumed  facts  as  a  class  by  themselves.^  Other  definitions 
are  much  broader,  embracing  the  position  occupied  in  the  present 
treatise  by  the  "  skilled  witness."  ^  Experts,  for  example,  have 
been  defined  as  "  men  of  science,"  ^   a   definition  at  best,   but 

2.  §  1728o.  Other  definitions.   —   Hamilton   v. 

3.  §  1728a.  R.    Co.,   36   la.   36    (1872);    Hyde  v. 

4.  §  1740O.  Woolfolk,  1  la.  166    (1855);  Buffum 

5.  §§  870  et  seq.  v.  Harris,  5  R.  I.  251  (1858)  ;  Masons 
§  2374-1.  §  1805.  V.  Fuller,  45  Yt.  32  (1872)  ;  Clifford 
2.  §§  1827,  1828.  r.  Eiohardson,  18  Vt.  627  (1846); 
"  The  subject  must  be  one  peculiar      Rowley  r.   R.    Co.,  L.   R.   8   Ex.   221. 

and     exceptional,     concerning     which  (1873). 

some    explanation,    such    as    peculiar  "  The  true  test  of  the  admissibility 

knowledge    alone    can    afford,    is    re-  of  such  testimony  is  not  whether  the 

quired  in  order  to  render  intelligible  subject  matter  is  common  or  uncom- 

the  comprehension  and  understanding  mon,  or  whether  many  persons  or  few 

of    ordinary    men."       Ellingwood    v.  have  some  knowledge  of  the  matter, 

52    N.    H.    489     (1872),    per  but  it  is  whether  the  witnesses  offered 


Foster,  J.  as  experts  have  anj-  peculiar  knowl- 

3.  Folkes  V.  Chadd,  3  Dougl.   157,      edge   or   experience,   not   common   to 

26  E.  C.  L.   HI    (1782).  the  world,   which  renders  their  opln- 
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partially  true,  because  omitting  the  more  practical  qualifications 
which  may  be  equally  serviceable  under  appropriate  circumstances. 
The  training  of  the  skilled  witness,  and  he  by  no  means  changes 
the  fact  by  testifying  as  an  expert,  may  be  of  the  most  severely 
practical  nature.  One  who  labors,  for  instance,  at  some  me- 
chanical trade  may  be  fully  as  competent  to  enlighten  the  jury  by 
testifying  as  to  his  judgment  upon  assumed  facts  within  the  line 
of  his  vocation  as  the  most  learned  alienist  in  a  matter  concerning 
his  chosen  specialty.     In  a  sense,  the  field  of  the  expert  is  a  narrow 


ions  founded  on  such  knowledge  or 
experience  any  aid  to  the  Court  or 
jury  in  determining  the  questions  at 
issue."  Taylor  v.  Monroe,  43  Conn. 
44   (1875),  per  Loomis,  J. 

"  When  the  consequences  of  actions 
or  of  combinations  of  circumstances 
may  only  be  known  by  those  familiar 
with  the  subject,  and  cannot  be  un- 
derstood by  those  not  possessing  skill 
or  peculiar  knowledge  thereof,  opin- 
ions of  experts  are  competent  evi- 
dence." Hamilton  v.  E.  Co.,  36  la. 
37   (1872),  per  Beck,  C.  J. 

In  Massachusetts,  the  training 
which  fails  to  qualify  a  witness  to 
testify  as  an  expert  is  "  experience 
of  such  a  nature  that  it  may  be  pre- 
sumed to  be  within  the  common  ex- 
perience of  all  men  of  common  educa- 
tion moving  in  the  ordinary  walks  of 
life."  >few  England  Glass  Co.  v. 
Lovell,  7  Cush.  321  (1851),  per 
Shaw,  J. 

Experts  have  been  spoken  of  in 
New  Hampshire  as  men  of  "  special 
and  peculiar  knowledge."  Jones  v. 
Tucker,  41  N.  H.  546  (1860).  They 
have  been  said  to  be  "  possessed  of 
some  particular  science  or  skill." 
Beard  v.  Kirk,  11  N.  H.  397  (1840). 
Sometimes  they  have  been  referred 
to  as  "  experienced  persons."  Peter- 
borough r.  Jaflfry,  6  N.  H.  462  (1833). 
This  class  of  witnesses  has  also  been 
said  to  comprise  "  persons  of  skill." 
Rochester  v.  Chester,  3  N.  H.  349 
(1826). 

"  It  is  not  sufficient  to  warrant  the 
introduction  of  expert  evidence  that 


the  witness  may  know  more  of  the 
subject  of  inquiry  and  may  better 
comprehend  and  appreciate  it  than 
the  jury;  but  to  warrant  its  intro- 
duction the  subject  of  the  inquiry 
must  be  one  relating  to  some  trade, 
profession,  science,  or  art  in  which 
persons  instructed  therein  by  study 
or  experience  may  be  supposed  to 
have  more  skill  and  knowledge  than 
jurors  of  average  intelligence  may  be 
presumed  generally  to  have."  Fergu- 
son V.  Hubbell,  97  N.  Y.  513  (1884) 
per  Earl,  J. 

An  expert  is  one  possessing,  with 
reference  to  a  particular  subject  or 
department  of  human  activity,  knowl- 
edge not  acquired  by  ordinary  per- 
sons. Ya.tes  V.  Garrett,  (Okl.  1907) 
92  Pac.  142. 

"  The  subjects  to  which  this  kind 
of  evidence  is  applicable  are  not  con- 
fined to  classed  and  specified  pro- 
fessions. It  is  applicable  wherever 
peculiar  skill  and  judgment,  appl-pr' 
to  a  particular  subject,  are  required 
to  explain  results  or  to  trace  them  to 
their  causes."  M'Fadden  v.  Mur- 
dock,  1  Ir.  Rep.  C.  L.  211,  218 
(1867),  per  Pigot,  C.  B. 

Again,  these  witnesses  have  been 
designated  "  persons  conversant  with 
the  subject  matter."  Best  on  Ev. 
( Chamberlayne's  3d  Amer.  ed,),  § 
346. 

Without  perceptible  difference  of 
meaning,  experts  have  also  been  re- 
ferred to  as  "  persons  professionally 
acquainted  with  the  science  or  prac- 
tise."     Strickland  Ev.   408. 
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one.  It  relates  primarily  to  pure  intellect,  mere  reasoning.  In 
another  sense,  it  is  extremely  broad,  embracing  all  forms  of  human 
knowledge  or  experience  which  can  fairly  be  presumed  by  a  pre- 
siding judge  to  be  beyond,  or  at  least  outside  of,  the  thinking  of 
ordinary  men.* 

§  2375.  Admissibility  a  ftuestion  of  Administration Whether 

any  subject  is  so  far  a  matter  of  science,  art  or  trade,  as  to  afford 
reasonable  ground  for  belief  that  the  jury  will  be  aided  by  the 
opinion  of  an  expert  is  a  preliminary  question  for  the  trial  judge.-' 
"Within  limits  prescribed  by  reason,  the  admissibility  of  the  judg- 
ments of  experts  is  a  matter  of  administration.  Practically,  this 
is  equivalent  to  saying  that  no  uniform  rule  can  be  laid  down  upon 
the  subject.  The  result  in  any  individual  case  is  a  function  of 
several  variables,  each  modifying  the  effect  of  the  others  and  af- 
fected in  turn  by  them.  The  most  that  can  be  said  with  any 
marked  degree  of  confidence  is  as  to  the  influence  of  each  adminis- 
trative consideration  regarded  as  if  it  alone  were  operative.  The 
characteristic  effectiveness  of  rational  administration  is  shown  in 
the  ability  to  harmonize  these  conflicting  forces  into  a  resultant 
which  may  assist  in  the  discovery  of  truth.^ 

§  2376.  (Admissibility  a  Question  of  Administration) ;  His- 
torical Development.  —  The  use  of  expert  testimony  has  at  no  time 
been  greatly  affected  by  procedure.  From  the  beginning,  such  a 
witness  was  introduced,  almost,  it  might  be  said,  as  an  amicus 
curiae,  a  friend  of  the  court.  He  was  summoned  by  the  judge  to 
assist  him  in  matters  of  science  or  art  as  to  which  he  himself  must, 
ordinarily  be  ignorant.^     xVs   a  historical  matter,   therefore,   the 

4.  "  It  is  an  elementary  rule  that,  Pac.  Ry.  Co.,  42  Mont.  453,  113  Pac. 

•where  the   Court   or   jury   can   make  467   (1911). 

their  own  deductions,  they  shall  not  2.  Turner  r.  Cocheco  jMfg.  Co.,  (N. 
be  made  by  those  testifying.  In  all  H.  1910)  77  Atl.  999. 
cases,  therefore,  where  it  is  possible  "  There  is  extreme  difficulty  in  lay- 
to  inform  the  jury  fully  enough  to  ing  down  any  rule  precise  enough  for 
enable  them  to  dispense  with  the  practical  application,  and  the  only 
opinions  or  deductions  of  witnesses  proper  course  is  to  keep  the  principle 
from  things  noticed  by  themselves  or  steadily  in  view,  and  apply  it  accord- 
described  by  others,  such  opinions  or  ing  to  the  circumstances  of  each 
deductions  should  not  usually  be  re-  case."  Graham  r.  Pensylvania  Co., 
ceived."  Evans  r.  People,  12  ilioh.  130  Pa.  161,  21  Atl.  131  (1890),  per 
35   (1858),  per  Campbell,  J.  Mitchell,  J. 

§  2375-1.  Copenhaver  v.  Northern  §   8376-1.  Buller  r.  Crips,  6   Jlod. 
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expert  is  a  necessary  attendant  of  the  growth  of  science.  The  fact 
that  such  skilled  witnesses  were  introduced  for  the  purpose  of  as- 
sisting the  court,  so  far  as  it  felt  that  it  needed  assistance,  has  re- 
sulted in  the  development  of  a  marked  administrative  freedom  in 
dealing  with  this  class  of  witnesses.  To  a  large  extent,  it  still  per- 
sists. For  example,  the  control  of  the  presiding  judge  over  the 
number  of  experts  which  each  side  shall  be  at  liberty  to  call  is  far 
more  pronounced  an  administrative  power  than  that  applied  in 
limiting  the  number  of  witnesses  who  testify  regarding  what  is 
commonly  known  as  questions  of  fact.  The  circumstance  that 
since  the  middle  of  the  seventeenth  century,  experts  have,  like  other 
witnesses,  testified  to  the  jury,  has  not  essentially  modified  ^  their 
original  position.^ 

Naturally,  the  remarkable  modern  extension  of  scientific  knowl- 
edge, has  greatly  increased  the  juridical  influence  of  this  class  of 
testimony  and  the  range  of  subjects  as  to  which  such  evidence  is 
received. 

§  2377.  (Admissibility  a  Question  of  Administration) ;  Neces- 
sity. —  As  in  other  instances  where  administration  permits  an 
invasion  of  the  province  of  the  jury,  an  adequate  forensic  necessity 
must  be  shown  for  receiving  the  judgment  of  an  expert.  The  ad- 
ministrative warrant  differs,  however,  widely  from  that  presented 
in  case  of  the  observer,  whether  ordinary  or  skilled.  Where  one 
is  using  sense-perception,  the  forensic  necessity  for  admitting  the 
secondary  evidence  of  an  inference  or  conclusion  most  frequently 
is  this,  that  the  original  phenomena  cannot  be  so  detailed  by  the 
witness  as  fully  to  be  placed  before  the  jury.  This  being  so,  the 
latter  is  allowed,  after  stating  such  constituting  facts  as  he  can,  to 
summarize  these  and  those  previously  detailed  into  the  effect  which 
they  have  produced  upon  his  mind. 

In  case  of  the  expert,  however,  the  inadequacy  which  the  witness 
is  to  supply  is  in  the  reasoning  powers  of  the  jury.    No  man  can 

30  (1703);  Alaap  v.  Bowtrell,  Cro.  the  testimony  of  the  extra  witnesses 
Jac.  541  (1620)  (term  of  gesta-  valid?  Dodge  v.  The  King,  27  Ca- 
tion); Lib.  Ass.  145,  5   (mayhem).  nadian  Law  times   151    (1906). 

2.  By  2  Edw.  VII,  C.  9,  §  1,  only  3.  In  re  Cowper,   13   How.   St.  Tr. 

five  expert  witnesses  can  be  called  by  1105,  1123   (1699)  ;  In  re  Barosky,  9 

either   side   on   the   trial   of   a   ease.  How.    St.   Tr.    1,   21    (1682);    In   re 

Quaere,    if    more    are    called   without  Pembrake,  6  How.  St.  Tr.  1309,  1337 

objection   by   the   opposite   party,    is  (1678). 
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satisfactorily  reason  about  that  whicli  he  does  not  understand.  In 
a  matter  of  art,  science  or  trade,  subjects  beyond  the  common 
knowledge  of  the  jury,  the  necessary  data  for  sound  reasoning  and 
the  faculties  for  producing  it  may  both  be  unknown  or  unde- 
veloped. Should  this  inadequacy  be  made  clearly  apparent,  the 
judgment  of  the  expert  will  be  received. 

Speaking  generally,  the  inference  of  the  observer  relates  to  the 
minor  premise,  reasoning  as  to  which,  could  it  fully  be  placed  be- 
for  the  jury  may  well  be  done  by  them.  The  judgment  of  the 
expert  attaches  more  fully  to  the  major  premise  and  to  the  rela- 
tions of  the  minor  to  the  major  in  a  subject  shown  or  assumed  to 
be  beyond  the  knowledge  and  mental  powers  of  the  jury. 

An  aid  to  reasoning.  —  To  put  the  matter  in  a  somewhat  differ- 
ent form,  the  expert  assists  the  proponent  by  reenf orcing  the  sound- 
ness of  the  reasoning  involved  in  his  case.  The  hypothesis  ^  of 
the  latter,  involves  not  only  the  facts  which  it  contains  and  with 
which  it  is  his  right  to  reenforce  it,  but  also  the  lines  of  reasoning 
which  are  to  make  these  facts  effective  in  support  of  the  contention 
which  he  makes.  The  circumstance,  that  the  facts  of  the  hypo- 
thesis are  mainly  introduced  at  the  stage  of  evidence,  while  the 
equally  necessary  reasoning  is  made  available  at  the  stage  of  argu- 
mentation, is  not  of  importance  in  this  connection.  The  reason- 
ing is  as  necessary  as  the  facts.  Should  the  former  be  of  the 
simple  kind  with  which  the  jury  are  familiar,  the  proponent  needs 
no  assistance  in  the  matter.  Should  it  happen,  on  the  other  hand, 
that  the  arguments  are  technical,  relate  to  some  matter  of  science, 
trade  or  calling,^  a  just  opportunity  for  proving  his  case  implies 
ability  to  produce  the  only  class  of  witnesses  to  whom  the  reason- 
ing is  familiar  or  who  may  assist  to  make  the  jury  reasonably 
acquainted  with  it.^ 

Protecting  t^e  province  of  the  jury.  —  Upon  ordinary  prin- 
ciples, the  court,  in  seeking  to  protect  the  function  of  the  jury,  will 
exclude  the  judgment  of  an  expert  which  involves  only  acts  of 
plain  and  simple  reasoning  which  the  jurors  could  properly  draw 
for  themselves.     It  follows  that  with  regard  to  the  common  affairs 

§  2377-1.  §  1740a.  Mo.    160,   77  Am.   Dec.  608    (1860); 

2.  Mareland  v.  Mitchell  County,  40  Hartford  Protection  Ins.  Co.  r.  Har- 

lowa    394    (1875);    Pelamourges    v.  mer,   2    Ohio   St.   452,   59   Am.   Dec. 

Clark,  9  Iowa  1  (1859);  Newmark  v.  684   (1853). 

Liverpool,  etc.,   F.,  etc..  Ins.  Co.,  30  3.  "In  matters  of  science  no  other 


3231  Objective  and  Subjective  Relevancy.        §  2378 

of  daily  life,*  things  which  every  one  knows,  the  intervention  of 
the  expert  may  properly  be  prevented  by  the  judge.'  For  ex- 
ample, whether  a  particular  foreigner  understands  words  spoken 
in  English  is  not  a  proper  subject  for  expert  testimony.*  Should 
the  reasoning  of  the  expert  also  cover  at  one  time  a  matter  of  com- 
mon knowledge  which  every  one  knows  and  a  technical  inference 
known  cmly  to  members  of  a  class,  the  act  of  reasoning  may  be 
rejected.''  In  other  words,  if  all  the  facts  can  be  fully  placed 
before  the  jury  and  properly  cognized  by  the  latter,  no  suitable 
necessity  justifies  receiving  the  reasoning  of  an  expert  on  the 
subject* 

Should  the  fact  as  to  which  the  judgment  of  the  expert  is  asked 
be  one  in  issue  or  a  material  fact  in  the  res  gestae,  an  administra- 
tive necessity  for  receiving  the  act  of  reasoning  must  be  shown. 
Otherwise,  the  judgment  will  be  rejected.® 

On  the  other  hand,  should  the  adequate  necessity  for  receiving 
the  evidence  be  shown,  the  judgment  of  the  expert  may  be  admitted 
upon  the  precise  point  as  to  which  the  jury  are  to  pass.^" 

§  2378.  (Admissibility  a  Question  of  Administration) ;  Rele- 
vancy; Objective In  order  to  render  the  judgment  of  an  expert 

admissible  it  is  essential  not  only  that  an  adminisrative  necessity 
should  exist  for  receiving  it,^  but  also  that  it  should  be  shown  to 

witness    can    be    called."     Falkes    v.  110  Pac.  927.     Of  this,  the  jury  can 

Chadd,  3  Dougl.  157,  26  E.  C.  L.  Ill  judge  as  well  as  he. 

(1782).  5.  Bouthet  v.    International   Paper 

4.  Koccis  v.  State,  56  N.  J.  L.  44,  Co.,  75  N.  H.  581,  78  Atl.  650  (1910) 

27  Atl.  800   (1893).  (what    the   average   man   would   ap- 

Common  knowledge.  —  The  field  of  preciate). 
the  expert  does  not  include  a  matter  6.  Kocois  v.  State,  56  N.  J.  L.  44, 
of  common  knowledge.     City  of  Mont-  27  Atl.  800   (1893). 
gomery  v.  Wyche,  (Ala.  1910)   53  So.  7.  Missouri  Pac.  R.  Co.  v.  Fox,  56 
786;    Adler   &    Co.    v.    Pruitt,    (Ala.  Nebr.  746,  77  N.  W.  130    (1898). 
1910)   53  So.  315;  Kuttner  v.  Central  8.  Turner  -v.  Haar,  114  Mo.  335,  21 
R.   Co.   of  New  Jersey,    (N.   J.   Sup.  S.  W.  737   (1893)    ( defective  wall ) . 
1910)    77  Atl.  470;   Diseker  v.  Equi-  9.    De    Maet    v.    Fidelity    Storage, 
table   Life  Assur.   Society   of   U.   S.,  Packing  &   Moving   Co.,    (Mo.    1910) 
(S.  C.  1910)  69  S.  E.  153.  132  S.  W.  732;  National  Cash-Regis- 
He   cannot,   for   example,   state   an  ter  Co.  v.  Leland,  94  Fed.  502,  37  C. 
opinion  as  to  what  quantity  and  dis-  C.  A.  372    (1899)    (fatal  fault), 
position    of    water    properly    consti-  10.  Louisville  &  S.  I.  Traction  Co. 
tutes  a  lake.     Duckworth  v.  Watson-  i;.  Snead,   (Ind.  App.  1910)   93  N.  E. 
ville  Water  &  Light  Co.,  (Cal.  1910)  177. 

§  2378-1.  §  2377. 
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be  relevant,  objectively  and  subjectively,  to  some  issue  in  the  case.* 
With  the  objective  relevancy  of  the  judgments  of  experts  judicial 
administration  gives  itself  but  slight  concern.  A  difficulty  at  this 
point  seldom  arises  and  the  rare  instances  where  it  occurs  are 
readily  detected.  Theoretically,  it  is  as  objectionable  for  a  person 
who  possesses  adequate  knowledge  on  a  relevant  subject  to  an- 
nounce a  proposition  entirely  wide  of  the  mark  as  for  one  to  make 
a  pertinent  observation  regarding  the  same  subject,  although  his 
knowledge  of  it  is  inadequate.  Practically,  however,  it  is  the 
second  danger  against  which  judicial  administration  has  to  guard 
with  especial  care.  Of  the  two,  subjective  relevancy  is  by  far  the 
more  important. 

§  2379.  (Admissibility  a  Question  of  Administration;  Rele- 
vancy) ;  Subjective.  —  "  One  who  testifies  as  an  expert  must  be 
shown  to  be  equipped  with  the  special  skill  or  knowledge  necessary 
to  make  his  formation  of  a  judgment  a  fact  of  probative  value."  ' 
The  essential  elements  are:  adequate  knowledge  and  suitably 
trained  mental  powers. 

Controlling  motive  to  misrepresent.  — ■  As  will  be  observed  later, 
in  connection  with  the  rule  against  hearsay  ^  and  especially  in  re- 
lation to  the  so-called  "  exceptions  "  to  that  rule,'  subjective  rele- 
vancy in  certain  connections  is  deemed  to  require  proof  of  a  nega- 
tive qualification,  viz.,  that  there  is  no  controlling  motive  to 
misrepresent. 

Such  a  requirement  is,  however,  a  relic  of  the  procedural  period 
in  legal  evolution,  the  era  of  established  judicial  equivalences.  In 
the  more  rational  administrative  period,  the  possession  of  a  motive 
to  misrepresent  is  a  consideration  merely  affecting  weight,  unless 
its  effect  should  extend  so  far  as  to  render  it  irrational  for  the  jury 
to  follow  the  witness.  In  such  a  case,  the  judgment  would  be 
rejected  upon  ordinary  principles. 

Qualifications.  —  The  question  of  qualification  is  a  preliminary 
subject  to  be  passed  upon  by  the  presiding  judge.  The  element 
of  observation  on  the  part  of  the  witness  being  absent,  two  obvious 

2.  Turner  v.  Cocheco  Mfg.  Co.,   (N.  subject.     Conley  v.  Portland  Gaslight 

'H.  1910)  77  Atl.  999.  Co.,  99  Me.  57,  58  Atl.  61    (1904). 

Mere  casual  observation,  superficial  §  2379-1.    17  Cyc,  p.  39. 

reading  or   slight  oral  instruction  is  2.  §§  2698  et  seq. 

insufficient  to   render   one   competent  3.  §§  2762  et  seq. 

as  an  expert  witness  on  a  particular 
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results  apparently  follow.  (1)  A  comparatively  higher  grade  of 
mental  powers  may  be  regarded  as  necessary  to  arrive  at  truth, 
avoiding  error  and  prejudice,  without  the  aid  of  the  steadying  in- 
fluence of  intuition.  (2)  The  limitation  imposed  upon  the  num- 
ber of  available  witnesses  by  the  requirement  of  observation  being 
now  superseded,  the  proponent  may  more  reasonably  be  asked  to 
produce  a  man  of  character  and  professional  standing  to  assist  in 
guiding  the  deliberations  of  justice.  In  general,  a  rough  test  for 
admissibility  is  furnished  by  the  judicial  demand  that,  wherever 
practicable,  the  witness  should  have  had  at  least  a  preliminary 
course  of  reading  on  the  subject  regarding  which  he  proposes  to 
speak  *  and  some  acquired  experience.^ 

§  2380.  (Admissibility  a  Question  of  Administration;  RelC' 

vancy;   Subjective);    Conjecture   excluded The   line  between 

assumed  fact  and  reasoned  conclusion,  though  it  may  be  drawn 
out  extremely  fine,  must  never  be  allowed  to  snap.  A  continuous 
thread  of  logical  relation  must  everywhere  and  at  all  times  be 
visible.  The  judgment  of  an  expert  must  be  something  more  than 
a  mere  guess.^  To  a  tribunal  which,  like  the  jury,  is  seeking  to 
ascertain  truth  by  the  use  of  reason,  an  act  of  judgment  in  which 
the  logical  faculties  of  the  mind  play  but  little  part  is  of  but  slight 
value.  It  is  a  universal  rule,  therefore,  in  case  of  experts,  as  in 
that  of  other  witnesses,  that  mere  conjecture  is  to  be  excluded.^ 
Thus,  a  witness  will  seldom  be  allowed  to  testify  as  to  what  he 

4.  Arkansas    Southwestern    R.    Co.      34  Ala.  687   (1859);  Winter  t.  Burt, 
V.  Wingfield,   (Ark.  1910)    126  S.  W.      31  Ala.  33   (1857). 

76.  California.  —  People    v.    Clark,    84 

5.  Muldowney  v.   Illinois   Cent.  R.      Cal.  573,  24  Pac.  313   (1890). 

Co.,   36   Iowa   462    (1873);    Clark  v.  7fH»ois.  —  Haish  i;.  Munday,  12  111. 

Bruce,  12  Hun  (N.  Y.)  274  (1877).  App.  539   (1882). 

§    2380-1.    Idaho.  —  Kelly   v.    Per-  Iowa.  —  Duree  v.  Chicago,  etc.,  E. 

rault,  5  Ida.  221,  48  Pac.  45    (1897).  Co.,    118    Iowa   640,    92    N.    W.    890 

Missouri. —  MuWev    v.    Gillick,    66  (1902);    Kelly    v.    West    Bend,    101 

Mo.  App.  500   (1896).  Iowa  669,  70  N.  W.  726  (1897)    (time 

■N'fic     Hampshire.  —  Burnham     'V.  spent     in     preparation     necessary)  ; 

Ayer,  36  N.  H.  182   (1858).  Evans  v.  Story  County,  35  Iowa  126 

Xeiv   York.  —  McKerchnie  v.   Stan-  (1872)     (how  long  it  would  take  to 

dish,  6  N.  Y.  Wkly.  Dig.  433   (1878).  try  a  ease). 

Wisconsin.  —  Nichols   v.    Brabazon,  Kentucky.  —  Muldraughs  Hill,  etc., 

94  Wis.  549,  69  N.  W.  342  (1896).  Turnpike    Co.   v.    Maupin,    1    Ky.    L. 

2.  Alabama.  —  Montgomery,  etc.,  E.  Rep.  404  (1870). 

Co.   V.    Mallette,   92  Ala.   209,   9    So.  Louisiana.  —  Paty    v.    Martin,    15 

363    (1891);    Storey  v.   Union  Bank,  La.  Ann.  620   (1860). 

Vol.  Ill  — 203 
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would  probably  do  under  circumstances  similar  to  those  disclosed 
in  the  evidence.^  Nor  can  an  expert  state  his  judgment  as  to 
■whether  an  inventor  could  profitably  have  spent  a  particular 
amount  of  time  in  perfecting  a  given  device.*  In  other  words, 
unless  the  inference  is  a  very  necessary  one,  a  witness  will  not,  as 


Massachusetts.  —  McKeone  v. 
Barnes,  108  Mass.  344  (1871)  (how 
much  a,  person  can  improve  his  hand- 
writing in  a  given  time ) . 

Michigan.  —  Michaud  v.  Grace  Har- 
bor Lumber  Co.,  122  Mich.  305,  81 
N.  W.  93   (1899). 

Minnesota,  —  Hamberg  v.  St.  Paul 
F.  &  M.  Ins.  Co.,  68  Minn.  335,  71  N. 
W.  388   (1897). 

Mississippi.  —  Earp  v.  State,  38  So. 
288   (1905). 

Missouri.  —  Muller  v.  Gillick,  66 
Mo.  App.  500   (1896). 

New  Jersey.  —  Lindenthal  v.  Hatch, 
61  N.  J.  L.  29,  39  Atl.  662   (1898). 

New  York  —  Swenson  v.  Brooklyn 
Heights  E.  Co.,  15  Misc.  69,  36  N.  Y. 
Supp.  445  (1895)  ;  Lewis  v.  Brooklyn 
El.  R.  Co.,  7  Misc.  286,  27  N.  Y. 
Suppl.  889  (1894);  MeG«an  r.  Man- 
hattan E.  Co.,  117  N.  Y.  219,  22  N. 
E.  957  (1889);  Eawls  v.  American 
L.  Ins.  Co.,  36  Barb.  357  (1862). 
See  also  Quinn  v.  O'Keefe,  9  N.  Y. 
App.  Div.  68,  41  N.  Y.  Suppl.  116 
(1896). 

Pennsylvania.  —  Collins  v.  Meeh- 
ling,  1  Pa.  Super.  Ct.  594,  38  Wkly. 
Notes  Cas.  (Pa.)  235  (1896)  (well 
would  produce  oil  in  paying  quanti- 
ties ) . 

Tennessee.  —  East  Tennessee,  etc., 
R.  Co.  V.  Lindamood,  111  Tenn.  457, 
78  S.  W.  99  (1903);  Endowment 
Rank  K.  of  P.  V.  Allen,  104  Tenn. 
623,  58  S.  W.  241   (1900). 

Texas.  —  San  Antonio  v.  Macky,  22 
Tex.  Civ.  App.  145,  54  S.  W.  33 
( 1899 )  ;  Lee  v.  Heuman,  10  Tex.  Civ. 
App.  666,  32  S.  W.  93  (1895)  ;  Camp- 
bell v.  State,  10  Tex.  App.  560 
(1881). 

Washington.  —  Martin  r.  Sunset 
Telephone,  etc.,  Co.,  18  Wash.  260,  51 


Pac.  376  (1897)  (case  would  have 
resulted  otherwise ) . 

Wisconsin.  —  Trapp  v.  Druecker,  79 
Wis.  638,  48  N.  W.  664  (1891). 

United  States.  —  Frederick  Mfg. 
Co.  V.  Devlin,  127  Fed.  71,  63  C.  C. 
A.   53    (1904). 

3.  Montgomery,  etc.,  E.  Co.  v.  Mal- 
lette,  92  Ala.  209,  9  So.  363  (1891). 
See,  however,  Western  Union  Tel.  Co. 
V.  Mitchell,  91  Tex.  454,  44  S.  W. 
274,  66  Am.  St.  Rep.  906,  40  L.  R.  A. 
209    (1898). 

4.  The  supreme  court  of  Wiscon- 
sin say :  "  It  is  insisted  that  the 
trial  court  erred  in  admitting  this 
kind  of  testimony,  for  the  reason 
that  the  elements  which  entered  into 
the  question  are  such  that  no  ma- 
chinist or  pattern  maker  could  give 
any  opinion  which  would  be  of  any 
value  to  guide  the  judgment  of  the 
jury.  It  seems  to  us  the  objection 
is  well  taken,  and  is  insuperable.  It 
is  obvious  that  no  person,  whether 
expert  or  non-expert,  can  possibly  tell 
or  form  any  reliable  opinion  as  to 
how  many  hours  of  thought  and 
study,  of  trial  and  experiment,  it 
might  be  necessary  to  devote  to  the 
discovery  and  perfection  of  a  useful 
invention.  An  inventive  mind  might 
by  the  study  of  a  few  weeks  make  an 
invention  which  would  elude  the  in- 
dustry and  penetration  of  others  for 
years,  and  perhaps  for  life,  when  en- 
gaged on  the  same  subject.  Wliat 
man,  however  intelligent,  could  tell 
in  advance  or  give  an  opinion  as  to 
the  time  it  would  be  necessary  to 
spend  in  perfecting  the  method  of 
transmitting  messages  by  means  of 
the  telegraph  or  telephone?  A  happy 
thought  or  inspiration  of  genius 
might  enable  one  man  to  reach  the 
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a  rule,  be  permitted  to  testify  as  to  what  would  have  been  the  result 
if  something  which  happened  had  not  done  so  ^  or  if  something 
which  did  not  happen  had  chanced  to  occur.®  In  general,  a  plain 
logical  connection,  some  ground  work  of  experience,  must  be  shown 
if  the  judgment  of  a  witness  is  to  stand. 


§  2381.  (Admissibility  a  Question  of  Administration;  Rele= 
vancy;  Subjective;  Conjecture  excluded);  Speculative  Damages. 

—  The  rule  that  conjecture  is  to  be  excluded  is  the  basis  of  the 
doctrine  which  prevents  the  recovery  of  speculative  damages,^ 
much  to  the  discomfiture  of  enthusiastic  plaintiffs.  Thus,  on  an 
action  for  injuries  to  real  estate  caused  by  the  erection  and  opera- 
tion of  an  elevated  railroad,  a  skilled  witness  as  to  land  values 
testifying  as  an  expert  cannot  properly  be  asked  what  the  premises 
would  fairly  "  be  worth  without  the  elevated  railroad."  ^  In  like 
manner,  one  exposed  to  the  immediate  prospect  of  impending  death 
cannot  be  permitted  to  recover  for  the  mental  anguish  so  induced.^ 
Ascertained  relation.  —  The  use  of  conjecture,  pure  and  simple. 


desired  result,  when  others,  devot- 
ing the  closest  study  and  acuteness 
of  intellect  to  the  same  investigation 
for  years,  would  be  baffled  in  their 
attempts  to  discover  it.  Therefore, 
it  seems  to  us,  the  question  whether 
or  no  a  man  can  spend  1,700  hours 
in  making  the  device  shown  the  wit- 
ness does  not  involve  professional 
skill  or  peculiar  knowledge,  so  as  to 
render  the  opinions  of  experts  ad- 
missible on  the  question  as  to  the 
value  of  the  services."  Trapp  v. 
Druecker,  79  Wis.  638,  640,  48  N.  W. 
664   (1891). 

5.  McGean  v.  Manhattan  R.  Co., 
117  N.  Y.  219,  22  N.  E.  957  (1889) 
("fair  rental  value"  of  certain 
premises  without  an  elevated  rail- 
road). 

6.  Hamberg  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  68  Minn.  335,  71  N.  W.  388 
(1897)  (whether  goods  could  have 
burned  without  destroying  floor)  ; 
Howe  V.  Woolsey,  7  Misc.  (N.  Y.) 
33,  27  N.  Y.  Suppl.  377  (1894)  (for 
what  amount  a  case  could  have  been 
settled) ;  Martin  v.  Sunset  Telephone, 


etc.,  Co.,  18  Wash.  260,  51  Pac.  376 
(1897)  (effect  of  testimony  of  an 
absent  witness ) . 

§  2381-1.  Schmidt  v.  New  York  El. 
R.  Co.,  2  N.  Y.  App.  Div.  481,  37  N. 
Y.  Suppl.  1100  (1896);  Silleocks  v. 
New  York  El.  R.  Co.,  19  N.  Y. 
Suppl.  476  (1892);  Hernochan  v. 
New  York  El.  R.  Co.,  130  N.  Y.  651, 
29  N.  E.  245,  14  L.  R.  A.  673  (1891), 
reversing  57  N.  Y.  Super.  Ct.  434,  8 
N.  Y.  Suppl.  770  (1890);  San  An- 
tonio V.  Mackey,  22  Tex.  Civ.  App. 
145,  54  S.  W.  33   (1899). 

2.  Sixth  Ave.  R.  Co.  v.  Metropoli- 
tan El.  R.  Co.,  138  N.  Y.  548,  34  N. 
E.  400  (1893);  Gray  v.  Manhattan 
R.  Co.,  128  N.  Y.  499,  28  N.  E.  498 
(1891);  Doyle  v.  Manhattan  R.  Co., 
128  N.  Y.  488,  28  N.  E.  495  (1891)  ; 
Wallach  v.  Manhattan  El.  R.  Co.,  16 
N.  Y.  Suppl.  156  (1891);  McGay  v. 
Manhattan  El.  R.  Co.,  16  N.  Y. 
Suppl.   155    (1891). 

3.  Muldraughs  Hill,  etc.,  Turnpike 
Co.  V.  Maupin,  1  Ky.  L.  Rep.  404 
(1870). 
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is  carefully  to  be  distinguished  from  the  reasoning  of  a  skilled 
witness  from  a  known  basis  of  fact  by  a  line  of  reasoning  well  war- 
ranted by  common  or  special  experience,  although  the  connection 
between  the  basis  and  the  conclusion  is  somewhat  attenuated.  In 
such  a  ease,  the  witness  is  reasoning,  not  guessing.  Therefore,  to 
ask  a  scientific  witness  whether  a  certain  cause  might  be  suiEcient 
to  bring  about  a  definite  result  is  said  by  the  New  York  court  of 
appeals  to  be  "  a  very  common  and  very  proper  mode  of  scientific 
investigation."  *  In  like  manner,  should  experience  have  indi- 
cated the  formation  of  a  given  course  of  doing  business  an  expert 
acquainted  with  the  matter  may  properly  state  what  would  happen 
under  circumstances  bringing  a  particular  ease  within  its  scope.^ 

§  2381a.  (Admissibility  a  Question  of  Administration;  Ilele= 
vancy;  Subjective);  Reasons  stated With  much  the  same  ad- 
ministrative effect  as  when  the  observer  in  an  inference  ^  or  con- 
clusion ^  gives  a  preliminary  detail  of  the  phenomena  constituting 
its  basis,  the  expert  may  augment  the  normal  probative  force  of 
his  judgment  by  assigning  the  reasoning  upon  which  he  rests  it.^ 

4.  Moyer  v.  New  York  Cent.,  etc.,  21  La.  Ann.  58,  99  Am.  Dec.  701 
R.  Co.,  98  N.  Y.  645   (1885).  (1869)      (medical    men);     Brabo    v. 

5.  Quinn  v.  O'Keefe,  9  N.  Y.  App.      Martin,  5  La.  275   (1833). 

Div.  68,  41  N.  Y.  Suppl.  116  (1896);  Maine.  —  Lewiston  Steam  Mill  Co. 
Western  Union  Tel.  Co.  v.  Mitchell,  v.  Androscoggin  Water  Power  Co.,  78 
91  Tex.  454,  44  S.  W.  274,  66  Am.  St.  Me.  274,  4  Atl.  555  (1886). 
Rep.  906,  40  L.  R.  A.  209  (1898);  Massachusetts.  — Ko^\sin  v.  Boston 
Greyville  v.  Chapman,  5  Q.  B.  731,  Gaslight  Co.,  177  Mass.  15,  58  N.  E. 
Dav.  &  M.  553,  13  L.  J.  Q.  B.  172,  48  183  (1900)  ;  Leslie  r.  Granite  R.  Co., 
E.  C.  L.  731  (1844)  (honorable  con-  52  N.  E.  542  (1899);  Keith  v.  Lath- 
duct  in  a  racing  club).  rop,  10  Cush.  453   (1852). 

§  2381a-l.  §§  1813,  1824n  8,  1845»  Michigan. —  Wether    r.    Hanke,    4 

14.  Mich.   198    (1856). 

2.  §  2296.  New  York.  —  King  v.   Second  Ave. 

3.  California.  — People  v.  Bird,  124  R.  Co.,  75  Hun  17,  26  N.  Y.  Suppl. 
Gal.  32,  56  Pac.  639  (1899);  Healy  973  (1894);  Wendell  r.  Troy,  39 
V.  Visalia,  etc.,  R.  Co.,  101  Cal.  585,  Barb.  329    (1862). 

36  Pac.  125   (1894).  O/iio.  —  Cincinnati  v.   Scarborough, 

Florida.  —  Williams    v.    State,    34  6  Ohio  Dec.   (Reprint)   874,  8  Am.  L. 

So.  279    (1903).  Ree.  562   (1880). 

lUiiwis.  —  Chicago    Sanitary    Dist.  Pennsylvania.  —  Brown    v.    Carey, 
V.  Loughran,   160   111.  362,   43  N.   E.  43  Pa.  St.  495    (1862)    (damages). 
359    (1896);   Chicago,  etc.,  R.  Co.  v.  South    Carolina.  —  Frice    r.    Rich- 
Cicero,    154    111.    656,    39    N.   E.    574  mond,  etc.,  R.  Co.,  38  S.  C.  199,  17  S. 
(1895)    (value).  E.  732    (1893). 
Louisiana.  —  Chandler    v.    Barrett. 
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The  evidence  may  be  received,  although  much  color  or  argumenta- 
tiveness operate  to  reduce  its  evidentiary  vireight.*  The  reasoning 
must  be  shown  to  be  relevant  ^  and  any  facts  enumerated  must- 
logically  tend  to  support  the  judgment.®  Such  facts  are  rather 
deliberately  than  probatively  relevant.  Strictly  speaking,  they  do 
not  become  evidence  in  the  case.^  A  witness,  for  example,  does' 
not,  by  enumerating  the  separate  elements  of  damage  which  he 
thinks  a  party  has  suffered,  create  affirmative  evidence  that  these 
separate  losses  have  been  inflicted.* 

Experiment.  —  The  judgment  of  a  skilled  witness  testifying  as 
an  expert  may  be  based,  in  part  at  least,  upon  the  results  of  experi- 
ments made  by  himself  or  others.*  Here,  again,  the  details  of  the 
experiment  are  deliberative  rather  than  probative  in  their  nature. 
In  other  words,  their  existence  in  point  of  fact  is  not  to  be  credited 
on  the  assertion  of  the  witness.^"  It  is,  however,  within  the  ad- 
ministrative power  of  a  presiding  judge  to  receive  the  collateral 
facts  as  evidence  ^^  where  their  relevancy  to  the  case  on  trial  is 
made  apparent  by  the  closeness  of  resemblance  between  the  facts 
covered  by  the  experiment  and  those  involved  in  the  case  at  bar.'^ 

Insufficient  data.  —  Where  the  expert  in  stating  the  facts  and 
reasoning  upon  which  his  judgment  proceeds  announces  a  basis  for 
his  opinion  so  obviously  insufficient  that  the  jury  could  not  ration- 
ally act  in  accordance  with  it,  his  mental  result  will  be  rejected.^* 

4.  People  V.  Bird,  124  Cal.  32,  56  9.  Eidt  v.  Cutter,  127  Mass.  522 
Pac.  639   (1899).  (1879);    Williams    v.    Taunton,    125 

5.  Bush  V.  Jackson,  24  Ala.  273  Mass.  34  (1878);  Ingledew  v.  North- 
(1854);  Wood  V.  Sawyer,  61  N.  C.  ern  R.  Co.,  7  Gray  (Mass.)  86 
251   (1867).  (1856). 

6.  Parrott  v.  Johnson,  61  Ga.  475  10.  Ingledew  v.  Northern  R.  Co.,  7 
(1878);    Wood   V.   Sawyer,   61   N.   C.  Gray  (Mass.)   86   (1856). 

251   (1867).  11-  Williams  v.  Taunton,  125  Mass. 

7.  Chicago  Sanitary  Dist.  V.  Lough-       34    (1878). 

ran,    160    111.    362,    43    N.    E.     359  12.  Eidt  v.   Cutter,   127  Mass.   522 

(1896);    Harris   v.    Schuylkill   River  (1879). 

East  Side  R.  Co.,  141  Pa.  St.  242,  21  13.  Maryland.  —  Cooke  v.  England, 

Atl.  590,  23  Am.  St.  Rep.  278  (1891).  27  Md.  14,  92  Am.  Dec.  618    (1867). 

8.  Neilson  v.  Chicago,  etc.,  R.  Co.,  Missouri.  —  Witte    Iron    Works    v. 
58  Wis.  516,   17  N.  W.  310    (1883);  Holmes,  62  Mo.  App.  372   (1895). 
Hutchinson  ■;;.    Chicago,  etc.,  R.   Co.,  Nebraska.  —  O'Hara    v.    Wells,    14 
37  Wis.  582  (1875)  ;  Snyder  v.  West-  Nebr.  403,  15  N.  W,  722   (1883). 

ern  Union  R.  Co.,  25  Wis.  60  (1869).  North  Carolina.  —  Stevens  v.  West, 

"This    is    not    dietinetion   without  51  N.  C.  49   (1858). 

difference;   it  is  a  practical  and  im-  Ohio.  —  Williams     v.    Brown,     28 

portant  one."    Hutchinson  v.  Chicago,  Ohio  St.  547   (1876). 

etc.,  R.  Co.,  37  Wis.  582,  610  (1875).  Pennsi/toama.  —  Galbraith  v.  Phil- 
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§  2381b.  Illustrative  Instances  of  Judgments.  —  Among  the  vari- 
ous instances  of  expert  testimony  it  may  be  expedient  to  take  up 
for  consideration  certain  ones  which  occur  most  frequently  in 
practice  or  tend  most  strongly  to  illustrate  the  methods  of  judicial 
administration  in  dealing  with  the  svibjeet.  This  field  of  evidence 
itself  is  a  very  broad  one,  covering,  as  it  does,  all  knowledge  of  a 
scientific  or  technical  nature  or  outside  the  circle  of  common  knowl- 
edge possessed  by  the  jury.'  Naturally,  no  attempt  will  be  made 
to  cover  it,  beyond  indicating  the  method  in  which  this  class  of 
witnesses  is  at  present  employed  in  the  search  for  truth.  The  cor- 
rect test  is  whether,  assuming  no  counteracting  danger  to  be  met 
with,  the  court  would  be  aided  by  the  knowledge  of  the  expert.^ 
Even  in  the  limited  instances  by  which  this  method  is  illustrated, 
little  by  way  of  uniformity  of  decision  is  to  be  expected.^  Agree- 
ment upon  the  fundamental  rules  by  which  administration  is 
guided  seems  fairly  apparent.  Which  of  them,  however,  shall  be 
deemed  decisive  in  any  particular  case  may  depend  much  upon 
considerations  for  which  it  is  difficult  to  make  specific  allowance. 

Observers  and  experts.  —  An  additional  difiictilty  in  finding 
clear  suggestions  as  to  administrative  methods  in  the  large  number 
of  decided  cases  lies  in  the  ambiguity  of  the  term  "  expert."  It 
might  almost  be  said  that  any  person  who,  as  a  member  of  a  class, 
has  knowledge  of  any  kind  which  the  jury  does  not  possess  is  to  be 
called  an  expert.  Knowledge,  observation,  pure  reasoning,  all  are 
spoken  of  indifferently  as  "  expert  testimony."  Not  unnaturally, 
it  is  extremely  difficult,  in  many  instances,  to  determine  whether 
a  particular  skilled  witness  has  had  the  benefit  of  personal  obser- 
vation or  is  speaking  entirely  upon  assumed  facts  or  is,  indeed, 
using  the  observation  as  part  of  the  basis  of  his  judgment.     Xever- 

adelphia  Co.,   2   Pa.    Super.   Ct.   359  keep  the  principle  steadily  in  view, 

(1896);    Foster   r.    Callner,   107    Pa.  and   apply   it   according   to   the   cir- 

St.  305    (1884).  oumstances    of    each    case.''     Graham 

Texas.  —  Lee  v.   Heuman,    10   Tex.  v.  Pennsylvania  Co.,  139  Pa.  St.  149, 

Civ.  App.  666,  32  S.  W.  93  (1895).  161,  21   Atl.    151,   12   L.  E.  A.   293 

England.— WiUiam  Hamilton  Mfg.  (1891). 

Co.  V.  Victoria  Lumber,  etc.,  Co.,  26  2.  Young   r.    Johnson,    123    N.    Y. 

Can.   Supreme   Ct.  96    (1896).  226,  25  N.  E.  363  (1890). 

§  2381b-l.  Graham  i:  Pennsylvania  3.  "  It  is  doubtful  whether  all  the 

Co.,  139  Pa.  St.  149,  161,  21  Atl.  151,  eases  can  be  harmonized,  or  brought 

12   L.   E.  A.   293    (1891).     See  also  within    any    general    rule    or    prin- 

New  England  Gloss  Co.  r.  Lovell,  7  ciple."     Muldowney   v.   Illinois  Cent. 

Cush.  (Mass.)  319  (1851).  E.  Co.,  36  Iowa  462,  473  (1873). 

"The    only    proper    course    is    to 
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thelessj  the  main  administrative  principles  stand  out  clearly,  even 
against  so  unpromising  a  background. 

§  2382.  (Illustrative  Instances  of  Judgments) ;  Carpentering 

and  Building.i  —  Those  skilled  in  building  trades  may  properly 
testify  as  experts  regarding  the  judgment  ■which  they  would  form 
upon  assumed  facts.  Among  such  witnesses  will  be  found  archi- 
tects,- builders,^  contractors  *  and  even  engineers,®  and  others  in 
their  appropriate  provinces.  So  rapid  are  the  changes  in  certain 
branches  of  mechanical  work  that  it  will  be  the  care  of  judicial 
administration  to  provide  that  the  witness  should  be  qualified  as 
to  the  state  of  the  trade  or  art  at  some  date  sufficiently  near  to  the 
time  involved  in  the  inquiry  to  make  his  judgment  relevant  to  the 
issue.®  On  the  general  subject  of  qualifications,  it  is  likewise  im- 
portant to  notice  the  short  and  satisfactory  administrative  rule 
that  the  mental  powers  and  other  acquired  experience  of  a  witness 
must  be  such  as  to  make  his  judgment  potentially  helpful  to  the 
jury.^ 

Hearsay.  —  That  a  witness,  in  stating  his  opinion  has  based  an 
estimate,  in  part  at  least,  upon  information  furnished  by  others, 
is  not  regarded  as  important  in  an  administrative  sense.* 

Materials.  —  A  qualified  builder  may  properly  declare  his  judg- 
ment as  to  what  materials  will  be  required  for  a  particular  build- 
ing, excavation,  or  structure.  Where  mixture  or  combination  is 
required,  he  may  testify  as  to  the  proportions  which  should  be  used, 
as  for  example,  how  much  sand  a  given  amount  of  mortar  made  in 
a  particular  way,  will  require.^     One  qualified  to   do  so  may 

§  2382-1.    See    also    §§    816,    883,  4.  Joske  v.  Pleasants,  15  Tex.  Civ. 

1958,  2164.  App.  433,  39  S.  W.  586   (1897). 

2.  Benjamin  v.  Metropolitan  St.  R.  5.  Bryan  v.  Branford,  50  Conn.  246 
Co.,  50  Mo.  App.  602  (1892);  Cham-  (1882);  Stead  v.  Worcester,  150 
berlain  v.   Dunlop,   5   Silv.    Supreme  Mass.  241,  22  N.  E.  893   (1889). 

(N.    Y.)     98,    8    N.    Y.    Suppl.    125  6.  MeEwen    v.    Bigelow,    40   Mich. 

(1889).  215    (1879)    (plumber). 

3.  Montgomery  v.  Gilmer,   33  Ala.  7.  Peteler    Portable    Mfg.     Co.    v. 
116,     70     Am.     Dee.     562      (1858)  Northwestern  Adamant  Mfg.  Co.,  60 
(mason);     Bettys     v.     Denver,     115  Minn.  127,  61  N.  W.  1024  (1895). 
Mich.    228,    73    N.    W.    138     (1897)  8.  Bryan  i;.  Branford,  50  Conn.  248 
(bridge)  ;   Cobb  v.  St.  Louis,  etc.,  R.  (1882). 

Co.,    149    Mo.    609,    50    S.    W.    894  9.  Miller  v.  Shay,  142  Mass.  598,  8 

(1899)      (bridge);     Fox    v.    Buffalo      N.  E.  419   (1886). 
Park,  21  N.  Y.  App.  Div.  321,  47  N. 
Y.  Suppl.  788   (1897). 
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testify  as  to  the  strength  of  materials  in  resisting  particular  strains 
or  of  the  relative  durability  of  different  forms  of  construction '" 
into  which  these  materials  enter,  and  as  to  whether  a  structure  will, 
when  completed,  be  adequate  to  its  intended  use.-'^  The  effect 
upon  building  materials  of  certain  specified  injuries  may  be  also 
stated.-'^  In  a  similar  way,  the  expense  or  cost  of  building  ma- 
terials may  be  asserted  by  one  competent  to  do  so.'^  The  inquiry 
and  the  reply  constitute  an  effort  to  obtain  the  fact  of  market 
value  ^^  and  the  latter  seems  independently  relevant  rather  than  a 
simple  assertive  statement. 

Operations.  — ■  Such  a  witness  may  state  the  conditions  which 
an  operation  or  set  of  operations  would  require.  He  may  declare, 
in  a  general  way,  what  their  effect  is.^'^  Similarly  he  may  be  per- 
mitted to  announce  his  judgment  as  to  the  probable  result  of 
certain  conditions,^®  as  for  example,  the  impairment  in  the  strength 
of  a  designated  structure  caused  by  a  particular  defect.^''  The 
competent  building  expert  may  also  state  what  is  the  proper 
method  of  conducting  certain  mechanical  operations,  such  as  test- 
ing a  bridge.-'^ 

Scope  of  the  evidence.  —  The  judgment  of  the  witness  skilled 
in  a  building  trade  may  embrace  a  great  variety  of  topics.  Promi- 
nent among  the  standards  which  he  may  apply  is  that  of  money, 

10.  Montgomery  v.  Gilmer,  33  Ala.  Co.,  91  N.  Y.  478,  43  Am.  Eep.  686 
116,   70   Am.   Dec.    562    (1858)     (cis-       (1883). 

tern)  ;  Prendible  v.  Connecticut  River  14.  §§  2099,  21756,  n.  7,  2175c. 

Mfg.   Co.,    160   Mass.   131,   35   N.   E.  15.  Bettys  v.  Denver  Tp.,  115  Mich. 

675    (1893)     (scaffolding);    Kulas   v.  228,  73  N.  W.  138  (1897)    (loosening 

Libera,   65  Minn.   337,   68   N.  W.   36  of  timbers  in  a  bridge);   MacKnight 

(1896)      (cistern     wall);     Jenks     v.  Flintie  Stone  Co.  r.  New  York,  13  X. 

Thompson,   83   N.  Y.  App.  Div.   343,  Y.   App.    Div.   231,   43   N.   Y.   Suppl. 

82   N.   Y.    Suppl.   274    (1903)     (scaf-  139    (1897)     (cellar  watertight), 

folding).  A    competent    witness    miiy    state 

See  also  Indianapolis  v.   Scott,  72  that  the  "settling"  of  a  housa  would 

Ind.  203    (1880);  Ardesco  Oil   Co.  v.  aflfect  the  plastering  in  it.     Richavd- 

Gilson,  63  Pa.   151    (1869)    (strength  son  v.  Eureka,  110  Cal.  441,  42  Pac. 

or  iron).  065   (.1895). 

11.  Fox  r.  Buffalo  Park,  21  N.  Y.  16.  Tremblay  r.  Mapes-Reevo  Con- 
App.  Div.  321,  47  N.  Y.  Suppl.  788  str.  Co.,  169  Mass.  284,  47  N.  E.  1010 
(1897).  (1897). 

12.  N.  &  M.  Friedman  Co.  v.  Atlas  17.  Tremblay  v.  Mapes-Reeve  Con- 
Assur.  Co.,  133  Mich.  212,  94  N.  W.  str.  Co.,  169  Mass.  284,  47  N.  E.  1010 
757   (1903)    (fire).  (1897). 

13.  Wynkoop  v.  Niagara  Falls  Ins.  18.    Greenway    v.    Taylor    County, 

(Iowa,  1909)    122  N.  W.  943. 
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■what  a  house,^®  or  other  structure,^"  would  probably  cost. 

Standards  applied.  —  Various  are  the  standards  which  a  com- 
petent expert  may  apply  to  the  particular  building  operations 
which  are  detailed  to  him.  Whether  they  were  properly  ^^  or 
safely  ^^  done,  he  will  be  permitted  to  declare.  He  may  be  allowed 
to  estimate  the  length  of  time  certain  building  operations  will 
require.^*  Likewise  whether  designated  building  materials  ^^  or 
operations  are  in  accordance  with  the  contract  specifications  or 


19.  Joske  V.  Pleasants,  15  Tex.  Civ. 
App.  433,  39  S.  W.  586   (1897). 

20.  Bryan  v.  Bramford,  50  Conn. 
246  (1882)  ;  Hart  v.  Brooklyn,  31  N. 
Y.  App.  Div.  517,  52  N.  Y.  Suppl.  1 13 

(1898)  (reservoir);  Fox  v.  Buffalo 
Park,  21  N.  Y.  App.  Div.  321,  47  N. 
Y.  Suppl.  788   (1897)    (grand  stand). 

21.  Arkansas. — Dardanelle  Pontoon 
Bridge  &  Turnpike  Co.  v.  Groom,  129 
S.  W.  280  (1910)  (poor  construction 
of  bridge). 

Iowa.  —  Shulte  v.  Hennessey,  40 
la.  356  (1875)  (measuring  masonry)  ; 
Kilbourne  v.  Jennings,  38  la.  537 
(1874)    (construction). 

Massachusetts.  —  Stead  v.  Worces- 
ter, 150  Mass.  241,  22  N.  E.  893 
( 1889 )    ( plumbing  construction ) . 

Minnesota.  —  Bunnell  v.  St.  Paul, 
etc.,  R.  Co.,  29  Minn.  305,  13  N.  W. 
129  ( 1882 )  ( foreman  a  practical  car- 
penter). 

Missouri.  —  Cobb  v.  St.  Louis,  etc., 
R.   Co.,   149  Mo.   609,   50   S.   W.   894 

(1899)  (bridge  building). 
Pennsylvania.     —     Pittsburgh      v. 

O'Neill,  1  Pa.  St.  342  (1845)  (meas- 
uring bricks ) . 

Utah.  —  Hayes  v.  Southern  Pao.  R. 
Co.,  17  Utah  99,  53  Pac.  1001  (1898) 
(drain  sheds). 

The  answer  to  a  question  asked  a 
civil  engineer  whether,  from  the  curb 
of  a  street  at  the  grade,  and  being  an 
ascending  grade,  there  should  have 
been  a  guard  rail  for  the  protection 
of  street  cars  operated  around  and 
over  the  grade,  is  admissable  as  an 
expert    opinion.     Louisville    &    S.    I. 


Traction    Co.    v.    Snead,    (Ind.    App. 
1910)  93  N.  E.  177. 

22.  N.  &  M.  Friedman  Co.  v.  Atlas 
Assur.  Co.,  133  Mich.  212,  94  N.  W. 
757  (1903)  (construction  of  a 
house)  ;  Benjamin  v.  Metropolitan 
St.  R.  Co.,  50  Mo.  App.  602  (1892)  ; 
Cramer  v.  Slade,  66  N.  Y.  App.  Div. 
59,  73  N.  Y.  Suppl.  125  (1901)  ;  Fox 
V.  Buffalo  Park,  21  N.  Y.  App.  Div. 
321,  47  N.  Y.  Suppl.  788  (1897) 
(grand  stand)  ;  Luper  v.  Henry, 
(Wash.  1910)  109  Pac.  208  (plat- 
form ) . 

An  expert  may  be  asked  whether 
it  would  be  safe  to  erect  a  staging 
with  a.  corner  post  resting  on  a  brick 
ledge,  and  to  give  reasons  for  his 
opinion,  and  as  to  the  liability  of 
the  brick  ledge  to  loosen.  Bourbon- 
nais  V.  West  Boylston  Mfg.  Co.,  184 
Mass.  250,  68  N.  E.  232   (1903). 

An  architect  may  testify  whether 
a  coal-hole  of  a  particular  description 
"  was  so  constructed  as  to  be  reason- 
ably safe."  Benjamin  v.  Metropoli- 
tan St.  R.  Co.,  50  Mo.  App.  602 
(1892). 

23.  Chamberlain  v.  Dunlap,  5  Silv. 
Supreme  (N.  Y.)  98,  8  N.  Y.  Suppl. 
125  (1889)  (removal  of  debris); 
Smith  V.  Gugerty,  4  Barb.  614  (1848). 

A  mason  may  be  asked  how  long  it 
would  take  to  dry  the  walls  of  a 
house  so  as  to  render  it  safe  and  fit 
for  human  habitation.  Smith  v.  Gu- 
gerty, 4  Barb.  614  (1848). 

24.  Hilliard  v.  King,  (Ga.  1910) 
68  S.  E.  649   (plaster). 


§  2383  Judgments  of  Experts.  3242' 

requirements  may  be  covered  by  the  judgment  of  a  competent 
expert. 

§  2383.  (Illustrative  Instances  of  Judgments);  Commercial 

Matters.i  —  Commercial  litigation  is  a  favorite  field  for  the  talents 
of  the  expert.  Selecting,  almost  at  random,  a  fevs^  typical  in- 
stances, it  may  be  said  that  any  v^itness  shovsm  to  the  satisfaction 
of  the  trial  judge  to  be  sufficiently  trained  by  experience  to  do  so, 
may  state  what  is  the  ordinary  course  of  business  ^  in  a  given 
connection  or  regarding  the  propriety  *  or  necessity  of  certain 
merchantile  acts.  The  time  *  and  place  '  at  which  knowledge  is 
shown  to  exist  must  be  such  as  is  relevant  to  the  issue  in  the  case.^ 

Corporate  matters.  —  A  witness  skilled  in  respect  to  matters 
concerning  the  subject  may  state  what  would  be  a  suitable  sum  at 
which  to  capitalize  a  particular  company.^  Similarly,  the  manu- 
facturing capacity  of  an  establishment  engaged  in  a  particular 
line  of  business  *  may  properly  be  stated  by  one  familiar  with  it. 

Selling  goods.  —  The  effect  also  of  specific  injuries  upon  the 
selling  value  of  goods,  as  for  example,  those  caused  by  rain  ^  may 
be  stated  by  any  competent  observer  who  knows  the  facts.  A  suit- 
ably equipped  witness  may  also  state,  in  respect  to  a  given  line  of 
trade,  what  are  the  proper  advertising  preparations  ^^  used  as  a 
preliminary  in  making  sales.  A  somewhat  higher  range  of  reason- 
ing is  called  for  when  the  witness  is  asked  to  decide  whether  two 
articles  so  closely  resemble  each  other,  as  to  deceive  the  ordinary 
buyer,  using  no  more  caution  than  purchasers  generally  employ.'^ 

§    2383-1.   See   also    §§    809,    880,  7.    Cincinnati    v.    Scarborough,     6 

1963.  Ohio  Dec.    (Reprint)    874,   8  Am.  L. 

2.  McFadden  v.  Murdock,  15  Wkly.  Rec.  562,  5  Cine.  L.  Bui.  77  (1880) 
Rep.   1079    (1867)     (retail  grocer).  (turnpike). 

3.  Moschcowitz  v.  Flint,  33  Misc.  8.  Paddock  v.  Bartlett,  68  Iowa  16, 
(N.  Y.)  480,  67  N.  Y.  Suppl.  852  25  N.  W.  906  (1885)  (pork  pack- 
(1900)    (to. alter  an  old  and  decayed  ing). 

coat).  9.  Sonneborn  v.  Southern  R.  Co  ,  65 

4.  Erhardt  v.  Ballin,  55  Fed.  968,  S.  C.  502,  44  S.  E.  77  (1903)  (cus- 
5  C.  C.  A.  363   (1893).  torn  clothing). 

5.  Jones  v.  Mechanics'  F.  Ins.  Co.,  10.  Perry  v.  Jensen,  142  Pa.  St. 
36  N.  J.  L.  29,  13  Am.  Rep.  405  125,  21  Atl.  866,  12  L.  R.  A.  393 
(1872).  (1891)     (druggist's  samples). 

6.  A  subsequent  change  of  employ-  11.  Williams  v.  Brooks,  50  Conn, 
ment    does    not    disqualify   the    wit-  278,  47  Am.  Rep.  642   (1882). 

ness.     Bearss  v.  Copley,  10  N.  Y.  93 
(1854). 
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Likewise,  whether  two  articles  are  of  the  same  class  or  come  under 
a  trade  designation  ^^  and,  if  so,  whether  the  quality  is  the  same  ^^ 
may  he  declared  by  one  whose  experience  has  lain  in  that  direction. 
Transportation-  — ■  Problems  of  transportation  as  they  appear  to 
those  engaged  in  merchantile  matters  may  be  resolved  in  the  judg- 
ments of  persons  familiar  with  the  subject.  Thus,  one  may  declare 
an  opinion  as  to  whether  a  commodity  arriving  in  a  given  con- 
dition could  have  been  shipped  in  a  different  one.^* 

§  2384.  (Illustrative  Instances  of  Judgments);  Engineering 

Matters. 1  — ■  The  engineering  art  and  the  scientific  principles  upon 
which  it  is  based  furnish  conspicuous  assistance  to  the  work  of 
cotirts.  In  its  variotis  branches,  it  presents  much  material  for 
litigation  and  the  skill  and  learning  by  which  the  questions  raised 
can  alone  be  settled.  Those  properly  equipped  by  study  and  ex- 
perience in  the  branch  of  engineering  under  consideration  ^  may 
state  their  judgments  as  to  the  existence  of  relevant  *  facts. 

N orirte clinical  inferences.  —  Where  the  jury  are  as  well  able  to 
reason  about  a  fact  »s  the  witness  would  be  no  necessity  for  receiv- 
ing the  judgment  of  the  expert  exists.  Thus,  whether  the  iron 
cover  of  a  cesspool  would  probably  tip  before  it  would  slide  *  is 
something  which  the  jury  may  well  settle  for  themselves. 

Propriety.  —  An  engineer  of  experience  may  be  allowed  to  state 
whether  certain  work  has  been  properly  done.® 

18.  Howard  v.  Great  Western  Ins.  One   who   confessedly   knows   noth- 

Co.,  109  Mass.  384  (1872)   ("coal");  ing  about  gasolene  engines  will  not 

Erhardt  v.  Ballin,  55  Fed.  968,  5  C.  be  allowed  to  estimate  what  number 

C,  A.  363   (1893)    (hemmed  handker-  of  horse  power  generated  by  such  an 

chiefs).  engine  will  be  capable  of  running  a 

13.  People  V.  Lovren,  119  Cal.  88,  given  manufacturing  establishment. 
51  Pac.  22,  638   (1897).  International       Harvester       Co.       of 

14.  Farcheimer  v.  Stewart,  73  Iowa  America  '17.  Adams,  (Ga.  1910)  68  S. 
216,   32   N.   W.    665,   35  N.   W.    148  E.  1093. 

(1887)     (spoilt   hams);    Kershaw   v.  3.  Hopper  v.  Empire  City  Subway 

Wright,      115      Mass.      361      (1874)  Co.,  78  N.  Y.  App.  Div.  637,  79  N.  Y. 

(hams)  ;  Littlejohn  v.  Shaw,  6  N.  Y.  Suppl.  907   (1903). 

App.  Div.   492,  39  N.  Y.  Suppl.  595  4.  Ward   v.   Troy,   55   N.   Y.   App. 

(1896)    (gambler)  ;  Griflfen,  etc.,  Co.  Div.  192,  66  N.  Y.  Suppl.  925  (1900). 

V.   Joannes,   80   Wis.   601,   50  N.   W.  One    need    not   be    a    surveyor    to 

785    (1891)    (fruit);  Leopold  v.  Van  testify  as  to  the  measurements  of  a 

Kirk,  29  Wis.  548  (1872).  lot.      Gunkel  v.  Seiberth,  (Ky.  1905) 

§   2384-1.    See  also    §§    886,    1967,  27  Ky.  Law  Eep.  455,  85  S.  W.  733. 

n.  1,  2341.  5.  Finn  v.  Cassidy,  165  N.  Y.  584, 

2.  Egger  v.  Rhodes,  (Cal.  1894)  37  59  N.  E.  311,  52  L.  R.  A.  877  (1901) 

Pac.  1037   (civil  and  hydraulic).  (excavating  under  high  chimney). 
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§  2385.  (Illustrative  Instances  of  Judgments;  Engineering 
Matters) ;  Hydraulic.^  — Prominent  among  branches  of  engineer- 
ing work  involved  in  litigation  is  the  hydraulic.  A  witness  suit- 
ably equipped  by  training  and  experience  may  give  his  judgment 
as  to  any  relevant  facts  hypothetieally  stated.  Inferences  with 
relation  to  the  action  of  water  may  well  be  numerous.  Thus, 
whether  an  overflow  is  due  to  natural  ^  or  artificial  ^  causes,  the 
effect  upon  an  adjoining  stream  of  sinking  wells  *  and  the  like,  are 
presumably  within  his  powers  of  judgment.  Similarly,  the  effects 
of  currents  in  shoaling  the  depth  of  water  ^  may  properly  receive 
his  attention.  The  dangers  to  be  apprehended  from  the  removal 
of  beaches  in  causing  an  inundation  ®  or  by  injuring  a  harbor  are 
also  subjects  with  which  he  is  familiar.  Such  a  witness  may  like- 
wise give  conspicuous  assistance  as  to  the  matter  of  water  levels, 
for  example,  how  much  more  land  water  would  cover  if  raised 
to  a  certain  height.^ 

§  2386.  (Illustrative  Instances  of  Judgments);  Every   day 

Matters.  —  The  true  test  of  admissibility  for  this  class  of  evidence 
is  not  as  to  the  technical  nature  of  the  subject-matter,  but  rather 
by  determining  whether  the  reasoning  is  necessary  to  aid  the  jury. 
However  homely  and  commonplace  may  be  the  topic  in  question, 
the  judgment  of  the  expert  with  regard  to  it  will  be  received,  pro- 
vided only  that  the  jurors  are  unacquainted  with  the  matter. 
Certain  topics  will  readily  suggest  themselves  as  to  which  the 
average  witness  or  juryman  is,  to  a  certain  extent,  familiar;  but 
regarding  which  he  is  not  sufficiently  experienced  to  reach  a  certain 
and  satisfactory  conclusion  nor  can  he  readily  be  instructed  to  do 
so.     For  example,  the  ordinary  observer,  who  has  occasion  to  use 

§    2385-1.    See   also    §§   886,    1969,       qualify   the   witness   to   speak   as  to 
n.  2,  2385..  those  of  another.     Ellis  v.  Harris,  32 

2.  Ohio,  etc.,  R.  Co.  v.  Schmidt,  47       Gratt.   (Va.)    684    (1880). 

111.  App.  383    ( 1893 )  ;   Ohio,  etc.,  R.  4.  Van  Wycklen  v.  Brooklyn,  3  N. 

Co.  V.  Webb,   142  111.  404,  32  N.  E.  Y.  St.  149   (1886). 

527   (1892).  5.  Folkes  v.   Chadd,   3  Dougl.   157, 

3.  Baltimore,  etc.,  R.  Co.  v.  Hack-  26  E.  C.  L.  Ill   (1782)    (harbor), 
ett,  87  Md.  224,  30  Atl.  510  (1898) ;  See  also  N.  Risley  &  Sons  v.  Ocean 
Akin   V.    St.    Croix   Lumber    Co.,    88  City  Development  Co.,    (N,  J.  1908) 
Minn.    119,    92    N.    W.    537     (1902)  69  Atl.  192. 

(improper  handling  of  reservoirs).  6.  Clason  r.  Milwaukee,  30  Wis.  316 

Practical  acquaintance  with  the  ef-       (1872)     (lake  shore), 
fects  of  one  dam  will  not  necessarily  7.  Phillipps   v.   Terry,  3  Abb.  Dec. 
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highways,  possesses  a  general  knowledge  as  to  certain  of  their 
salient  features.  Still,  a  jury  may  well  be  aided  by  the  judgment 
of  an  expert  regarding  their  skilful  construction,  e.  g.,  whether  a 
better  railing  should  have  been  provided  at  a  particular  point,^ 
or  as  to  certain  incidents  in  their  use.^  So,  a  road  builder  of  ex- 
perience may  reasonably  testify  as  to  the  necessity  of  repairs.^ 
In  like  maner,  whether  certain  phenomena  may  properly  be  said 
to  amount  to  an  "  explosion  "  of  gas  may  be  asserted  by  a  trained 
witness  testifying  as  an  expert.*  One  familiar  with  certain 
gambling  devices  may  also  be  permitted  to  state  for  what  purposes 
a  room  fitted  and  furnished  in  a  particular  way  would  properly  be 
adapted.^  Any  more  recondite  property  of  matter,  such  as  whether 
illuminating  gas  can  pass  through  the  soil  without  discoloration 
except  at  the  point  of  exit,®  may  be  a  proper  subject  for  expert 
testimony. 

Animals.  —  In  a  similar  way,  skilled  witnesses  may  properly 
testify  as  to  the  common  incidents  in  the  use  of  animals  or  regard- 
ing the  usual  diseases  or  injuries  from  which  they  customarily 
suffer.  Thus,  one  competent  to  do  so  may  state  as  to  whether 
certain  horses  were  probably  injured  by  overdriving.'' 

§  2387.  (Illustrative  Instances  of  Judgments);  Farming; 
Crops  and  other  farm  Produce. ^  —  In  agricultural  communities, 
simple  farming  matters  are  parts  of  common  knowledge.  The  jury 
will  not,  for  example,  require  the  estimate  of  a  skilled  witness  or 
the  judgment  of  an  expert  regarding  the  seasons  or  average  yield  ^ 

607,   3   Keyes    313,    1    Transcr.   App.  3.  Seamons  v.  Fitts,  21  R.  I.  236, 

235,   5  Abb.  Pr.  N.    S.    (N.   Y.)    327  42  Atl.  863    (1899). 

(1867).  4-  St.  Louis  Gaslight  Co.  v.  Ameri- 

§    2386-1.    Taylor    v.    Monroe,    43  can    F.    Ins.    Co.,    33   Mo.    App.    348 

Conn.  36   (1875).  (1889). 

A  surveyor  is  not  necessarily  quali-  5.  Douglass  v.  State,  18  Ind.  App. 

fled  as  a  witness.     Lincoln  v.  Barre,  289,  48  N.  E.  9   (1897). 

5  Cush.    (Mass.)    590   (1850).  6.  Logansport,    etc..    Natural    Gas 

2.  Laughlin  r.  Grand  Rapids  St.  R.  Co.  v.  Coate,  29  Ind.  App.  299,  64  N. 

Co.,    62    Mich.    220,    28    N.    W.    873  E.  638   (1902). 

(1886).  7.  Woolwine  v.  Bick,  39  Mo.  App. 

Whether  leaving  a  horse  unhitched  495   (1890). 

under   given  conditions   is    negligent,  §    2387-1.    See    also    §§    811,    888, 

may   be   a   fit   subject   for   the   judg-  1971. 

ment  of  an  expert.     Stowe  v.  Bishop,  2.  Nebraska  Land,  etc.,  Co.  v.  Bur- 

58  Vt.  498,  3  Atl.  494,  56  Am.  Rep.  ris,    10    S.    D.    430,    73    N.    W.    919 

569   (1886).  (1898). 
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of  standard  crops.  A  farmer  might  infer  equally  well,  from 
what  his  land  produced  when  planted  with  a  given  crop,  as  to 
what  other  similar  land  would  probably  produce.* 

Technical  inferences.  —  Farming  has,  however,  its  more  scien- 
tiiie  and  technical  side.  The  proper  decision  of  an  agricultural 
question  may  involve  a  much  higher  grade  of  reasoning,  one  de- 
pending upon  considerations  outside  the  knowledge  of  the  average 
jury.  This  may  be  true  in  case  of  crops.  One  sufficiently  skilled 
may,  for  example,  testify  as  to  whether  a  particular  one  would  be 
benefited  by  an  indicated  treatment.*  In  matters  like  adulteration 
of  farm  produce,  such  as  milk,^  a  chemical  question  may  be  pre- 
sented calling  for  the  inference  of  a  skilled  witness.  On  the  other 
hand,  an  expert  may  be  able  to  make  a  satisfactory  estimate  regard- 
ing the  addition  of  water  by  the  mere  use  of  the  faculties  of  taste 
and  sight.® 

§  2388.  (Illustrative   Instances  of   Judgments;   Farming); 

Operations.  —  So  far  as  the  average  witness  is  competent  to  detail 
farming  operations,  or  to  estimate  their  results  in  some  relevant 
particular,  the  judgment  of  the  expert  will  be  excluded.  Thus,  he 
will  not  be  allowed  to  state  an  opinion  as  to  whether  certain  ope- 
rations are  safe,-"^  dangerous,  or  possess  some  other  material  char- 
acteristic. In  the  same  way,  what  is  the  proper  time  for  conduct- 
ing farming  operations  such  as  firing  fallow  ^  or  burning  brush  * 
may,  if  generally  known,  be  stated  by  the  nonexpert. 

§  2389.  (Illustrative   Instances   of   Judgments;   Farming); 

Stock.i  —  An  essential  part  of  farm  life  are  the  animals.    Obvious 

Diseases     of     vegetable     life.   —  6.  Lane   v.   Wilcox,   55    Barb.    (N. 

Special  skill  and  experience  may  not  Y.)   615   (1864). 

be  required  to  infer  the  existence  of  §    2388-1.    Bills    v.    Ottumwa,    35 

a,  particular  form  of  disease  incident  Iowa  107    (1872)    (riding  on  hay). 
to  vegetable   life,  e.   g.  the  cause  of  2.  Higgins    v.    Dewey,    107    Mass. 

the    destruction    of   trees.       State    f.  494,  4  Am.  Rep.  63  (1871)  ;  Ferguson 

Main,     69     Conn.     123,     37    Atl.    80  v.    Hubbell,    97    N.    Y.    507,    49   Am. 

(1897).  Rep.  544    (1884);   Fraser  v.  Tupper, 

3.  Nebraska  Land,  etc.,  Co.  v.  Bur-  29  Vt.  409   (1857). 

ris,    10    S.    D.    430,    73    N.    W.    919  3.  Krippner  r.  Biebl,  28  Minn.  139, 

(1898).  9  N.  W.  671    (1881);   Wells  v.  East- 

4.  Van    Werden    v.    Winslow,    117      man,  61  N.  H.  507   (1881). 

Mich.    564,    76    N.    W.    87     (1898)  §    2389-1.    See    also    §§    814,    888, 

(celery).  1975,  2446. 

5.  Lane   l".    Wilcox,    55    Barb.    (N. 
Y.)  615  (1864). 
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matters  relating  to  them,  such  as  their  use  ^  and"  the  care  bestowed 
upon  them  are  entirely  familiar  to  the  average  member  of  a  rural 
eommunity.  No  necessity,  therefore,  exists  for  receiving  the  judg- 
ment of  the  expert.  Every  day  facts  regarding  the  management 
of  such  animals,  as  whether  a  driver  could  have  stopped  a  pair  of 
horses  in  time  to  have  prevented  an  accident  *  raise,  where  the 
facts  are  few  and  familiar  and  the  inference  a  necessary  one,  no 
question  to  be  resolved  by  the  judgment  of  such  a  witness. 

§  2390.  (Illustrative   Instances   of  Judgments;   Farming); 

Structures The  value  and  effectiveness  for  a  given  purpose  of 

ordinary  farm  structures,  are  commonly  known  to  the  average 
farmer.  The  judgments  of  experts  are  therefore  unnecessary,  and 
accordingly  inadmissible,  in  such  a  connection.  Thus,  an  expert 
will  not  be  allowed  to  say  whether  a  given  fence  was  sufficient  to 
restrain  cattle.^ 

Skilled  testimony.  —  The  inference  as  to  the  adaptability  of 
farm  buildings  for  a  particular  purpose  may  present  a  question 
of  some  complexity,  one  dependent  upon  the  determination  of  a 
number  of  subordinate  questions  intelligible  only  to  a  trained 
experience.  Under  these  circumstances,  the  opinion  of  the  expert 
will  be  received.^ 

§  2391.  (Illustrative  Instances  of  Judgments) ;  Insurance.^  — 

Insurance  occupies  a  unique  position  among  instances  involving 
the  judgments  of  experts.  Whether  the  branch  selected  be  fire, 
life,  or  marine,  a  similar  administrative  peculiarity  is  presented. 
It  is  this.  While  certain  of  the  questions  involved  present  a 
technical  aspect,  well  suited  to  the  judgment  of  the  expert,  in 
many  others  the  reasoning  is  based  entirely  upon  common  knowl- 
edge within  the  ordinary  experience  of  the  jury.  For  receiving 
these,  no  adequate  necessity  is  furnished.  They  are  accordingly 
rejected.^ 

2.  Oakes    v.    Weston,    45    Vt.    430  2.  Armstrong   v.    Chicago,   etc.,   R. 
(1873)    (overloading).                                  Co.,    45    Minn.    85,    47    N.    W.    459 

3.  Brink's    Chicago    City    Express       (1890)    (stable). 

Co.  V.  Kinnare,  168  III.  643,  48  N.  E.  §    2391-1.    See    also    §§    818,    889, 

446   (1897).  19V6. 

§    2390-1.    Enright    v.    San    Fran-  2.  New   York.  —  Jefferson   Ins.   Co. 

Cisco,  etc.,  R.  Co.,  33  Cal.  230  (1867)  ;  f.  Cotheal,  7  Wend.    (N.  Y.)    72,  22 

Sowers  c' Dukes,  8  Minn.  23   (1862).  Am.  Deo.  567   (1831). 
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§  2392.  (Illustrative  Instances  of  Judgments;  Insurance); 

Administrative  Reasoning.  —  An  additional  administrative  reason 
for  rejecting  the  judgment  of  an  expert  regarding  insurance 
matters  is  frequently  found  in  the  fact  that  the  witness  is  asked 
to  pass  upon  the  precise  point  in  issue.  So  plain  an  invasion  of  the 
province  of  the  jury  will  not  be  permitted  unless  an  adequate 
forensic  necessity  be  shown  for  so  doing.  Should  this  be  made  to 
appear,  the  judgment  of  an  expert  may  be  received,  care  being  at 
the  same  time  taken  that  he  is  affirmatively  shown  to  be  qualified 
to  aid  the  jury  in  so  delicate  a  relation.^  In  order,  however,  that 
his  judgment  as  an  expert  may  be  valuable  to  the  jury  it  must 
appear  that  the  witness  is  qualified  on  the  particular  aspect  of  the 
matter  embraced  in  the  inquiry.^  Mere  experience,  regardless  of 
the  connection  in  which  it  was  gained,  is  not,  however,  necessarily 
a  qualification.  The  skill  and  training  acquired  must  be  com- 
mensurate with  the  inference.  Thus,  for  example,  acting  as  an 
agent  for  the  soliciting  of  insurance  ^  does  not  qualify  a  witness  to 
speak  on  the  technical  minutias  of  the  business. 

§  2393.  (Illustrative  Instances  of  Judgments;  Insurance); 

Fire ;  Increase  of  Risk.  —  Those  properly  qualified  by  skill  and  ex- 
perience may  state  facts  of  special  knowledge  ^  regarding  fire 
insurance  and  declare  their  judgments  based  upon  facts  which 
raise  a  non-technical  inference.  Many  aspects  of  the  subject  are, 
however,  such  as  to  raise  questions  of  common  knowledge.  The 
inquiry,  for  example,  as  to  what  increases  the  risk  under  a  policy 

Ohio.  —  Merchants',  etc.,  Mut.  Ins.  Nelson  v.   Sun  Mut.  Ins.   Co.,  71  N. 

Co.  V.   Washington  Mut.   Ins.   Co.,    1  Y.   453    (1877);    Hobby  v.   Dana,   17 

Handy     (Ohio)     408,    12    Ohio    Dec.  Barb.    (N.  Y.)    Ill    (1853). 

(Reprint)   209    (1855).  2.  Stennett  v.  Pennsylvania  F.  Ins. 

Pennsylvania.  —  Franklin     F.     Ins.  Co.,  68  Iowa  674,  28  N.  W.  12  (1886). 

Co.     •!>.     Grover,     100     Pa.     St.     266  3.  Stennett    r.    Pennsylvania    Fire 

(1882).  Ins.  Co.,  68  Iowa  674,  28   N.  W.   12 

Texas.  —  Merchants'    Ins.    Co.    r.  (1886). 

Dwyer,     1     Tex.     Unrep.     Cas.     441  §  2393-1.  Special  Knowledge.  —  In 

(1880).  an  action  on  a  fire  insurance  policy, 

United    States.  —  Milwaukee,    etc.,  where    the    sole   question   is   whether 

R.  Co.  V.  Kellogg,  94  U.  S.  469,  24  L.  spontaneous   combustion   occurred,   it 

ed.  256  (1876).  is  not  error  to  permit  an  expert  to 

§  2392-1.  Schmidt  r.  Peoria  M.  &  define    "fire,"    "ignition,"    "ignition 

F.  Ins.  Co.,  41  111.  295   (1866);  Don-  point,"    the   relation   between   "fire" 

aldson    r.    Mississippi,    etc.,    R.    Co.,  and   "  flame "   and  kindred   terms  of 

18  Iowa  280,87  Am.  Deo.  391  (1865);  which   the  meaning  is  commonly  un- 
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of  fire  insurance  is,  generally  speaking,  a  matter  of  this  sort  witli 
■which  the  average  jury  is  entirely  conversant.  It  has,  therefore, 
been  held  not  to  be  a  proper  subject  for  expert  testimony  ^  where 
the  facts  are  simple,  as  in  the  case  of  a  building  left  vacant,' 
putting  up  adjacent  structures  *  or  the  like.  Thus  a  witness  will 
not  be  permitted  to  testify  as  to  the  general  increase  in  risk  attend- 
ant upon  leaving  buildings  unoccupied.^  There  is,  however,  some 
authority  to  the  contrary,®  especially  where  the  content  of  reason- 
ing is  high.''^  To  receive  evidence  that  when  a  given  change  in  the 
condition  of  property  covered  by  insurance  takes  place  the  insuring 
companies  are  in  the  habit  of  increasing  the  premium  ^  would 
seem  calculated  to  introduce  the  same  fact  to  the  attention  of  the 
jury  in  an  indirect  way.  The  distinction,  however,  is  one  taken 
by  the  courts  of  Massachusetts.  The  direct  statement  of  an  in- 
crease in  risk  is  deemed  objectionable  as  an  "  opinion."     The 


derstood  by  well  informed  persons. 
Sun  Ins.  Office  v.  Western  Woolen 
Mill   Co.,    (Kan.   1905)    82  Pac.   513. 

2.  Joyce  v.  Maine  Ins.  Co.,  45  Me. 
168,  71  Am.  Dec.  536  (1858);  Luce 
V.  Dorchester  Mut.  F.  Ins.  Co.,  105 
Mass.  297,  7  Am.  Eep.  522  (1870); 
Lyman  v.  State  Mut.  F.  Ins.  Co.,  14 
Allen  (Mass.)  329  (1867);  Morris 
V.  Farmers'  Mut.  F.  Ins.  Co.,  63  Minn. 
420,  65  N.  W.  655  (1896)  (steam  in 
threshing)  ;  Jefferson  Ins.  Co.  V. 
Cotheal,  7  Wend.  (N.  Y.)  72,  22  Am. 
Dec.  567  (1831)  (inclosing  a  boiler 
previously  detached). 

3.  Cannell  v.  Phoenix  Ins.  Co.,  59 
Me.  582  (1861);  Luce  v.  Dorchester 
Mut.  F.  Ins.  Co.,  105  Mass.  297,  7 
Am.  Eep.  522  (1870)  ;  Mulry  v.  Mo- 
hawk Valley  Ins.  Co.,  5  Gray  (Mass.) 
541,  66  Am.  Dec.  380  (1856)  ;  Rawls 
V.  American  Mut.  L.  Ins.  Co.,  27  N. 
Y.  282,  84  Am.  Dec.  280  (1863); 
Kirby  v.  Phoenix  Ins.  Co.,  9  Lea 
(Tenn.)    142    (1882). 

4.  Franklin  Fire  Ins.  Co.  v.  Gruver, 
100  Pa.  St.  266  (1882);  Merchants' 
Ins.  Co.  V.  Dwyer,  1  Tex.  Unrep.  Cas. 
441    (1880). 

It  has  been  suggested  that  expert 
testimony    is    not    properly    received 
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where  the  matter  is  one  which  cannot 
be  made  the  subject  of  a  regular  busi- 
ness training.  Franklin  F.  Ins.  Co. 
V.  Gruver,  100  Pa.  St.  266   (1882). 

5.  Cannell  v.  Phoenix  Ins.  Co.,  59 
Me.  582  (1871);  Mulry  v.  Mohawk 
Valley  Ins.  Co.,  5  Gray  (Mass.)  541, 
66  Am.  Dec.  380   (1856). 

Change  in  use.  —  Certain  changes 
in  the  use  to  which  property  is  de- 
voted constitute  an  obvious  increase 
in  hazard.  Rockland  First  Cong. 
Church  V.  Holyoke  Mut.  F.  Ins.  Co., 
158  Mass.  475,  33  N.  E.  572,  35  Am. 
St.  Rep.  508,  19  L.  R.  A.  587  (1893) 
(use  of  naphtha)  ;  Kircher  v.  Milwau- 
kee Mechanics'  Mut.  Ins.  Co.,  74  Wis. 
470,  43  N.  W.  487,  5  L.  R.  A.  779 
(1889). 

6.  Cornish  v.  Farm  Buildings  F. 
Ins.  Co.,  74  N.  Y.  295  (1878). 

7.  Cornish  v.  Farm  Buildings  F. 
Ins.,  Co.,  74  N.  Y.  295  (1878). 

8.  Planters'  Mut.  Ins.  Co.  v.  Row- 
land, 66  Md.  236,  7  Atl.  257  (1886)  ; 
Luce  V.  Dorchester  Mut.  F.  Ins.  Co., 
105  Mass.  297,  7  Am.  Rep.  522 
(1870);  Merriam  v.  Middlesex  Mut. 
F.  Ins.  Co.,  21  Pick.  (Mass.)  162,  32 
Am.  Dec.  252   (1838). 
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action  of  the  insurance  companies  is  not.®  The  federal  court  for 
the  district  of  Massachusetts  applies  the  same  rule.^"  In  other 
courts  such  evidence  has  been  regarded  as  not  constituting  a  de- 
cisive test  as  to  the  increase  of  risk  ^^  but  as  furnishing  evidence 
which  the  jury  might  properly  consider.*^ 

§  2394.  (Illustrative  Instances  of  Judgments;  Insurance; 
Fire);  Materiality  of  Facts A  somewhat  similar  question  an- 
swered in  the  same  way,  that  is  excluding  the  judgment  of  experts 
in  dealing  with  a  matter  of  common  knowledge,  is  as  to  whether 
certain  facts  not  stated  by  the  insured  are  material  to  the  risk 
which  the  insurer  has  been  asked  to  assume.'' 

§  2395.  (Illustrative  Instances  of  Judgments;  Insurance; 
Fire) ;  When  Judgment  is  received.  —  T\Tiere  the  inference  called 
for  in  respect  to  fire  insurance  matters  is  a  more  technical  one, 
such  as  a  juryman  will  not  be  regarded  as  able  to  draw  for  himself, 
the  judgment  of  the  expert  may  be  received.  Thus,  one  skilled  in 
the  matter  of  combustion  may  state  his  opinion  whether  a  given 
quantity  of  wood  could  have  been  burned  in  a  fire  assumed  to 
present  certain  conditions.'  In  some  instances  the  technical  nature 
of  an  admissible  inference  may  arise  from  a  different  cause,  that 
is,  it  may  relate  to  the  trade  usages  under  which  certain  trans- 
actions in  the  fire  insurance  business  are  habitually  conducted. 
Such  matters  of  special  knowledge  cannot  well  be  knc^vn  to  the 
average  jury.     In  this  way,  an  expert  insurance  witness  will  be 

9.  Lyman  v.  State  Mut.  F.  Ins.  Co.,  §  2394-1.  Hartford  Protection  Ins. 
14  Allen  (Mass.)  329  (1867);  Web-  Co.  y.  Harmer,  2  Ohio  St.  452,  59  Am. 
ber  j;.  Eastern  R.  Co.,  2  Mete.  (Mass.)  Dee.  684  (1853);  Campbell  t;.  Rick- 
147    (1840).  ards,  5  B.  &  Ad.  840,  2  L.  J.  K.  B. 

10.  Hawes  f.  New  England  Mut.  204,  2  N.  &  M.  542,  27  E.  C.  L.  353 
Mar.  Ins.  Co.,  U  Fed.  Cas.  No.  6,241,  (1833)  ;  Lindenau  v.  Desborough,  8 
2  Curt.  229   (1855).  B.  &  C.  586,  15  E.  C.  L.  290  (1828); 

11.  Probative  force.  — Even  should  Durrell  v.  Bederly,  Holt  N.  P.  283,  8 
the  judgment  of  experts  be  unani-  Rev.  Rep.  739,  3  E.  C.  L.  118  (1816)  ; 
mous  and  uncontroverted,  the  jury  Quin  v.  National  Assoc.  Co.,  Jones  & 
are  under  no  obligation  to  follow  it.  Carey,  (Ire.)  316   (1839). 

Cornish    r.    Farm   Buildings    F.    Ins.  See  also  Hill  r.  Lafayette  Ins.  Co., 

Co.,  74  N.  Y.  295   (1878).  2  Mich.  476   (1853). 

12.  Planters'  Mut.  Ins.  Co.  v.  Row-  §  2395-1.  Welch  v.  Franklin  Ins. 
land,  66  Md.  236,  7  Atl.  257   (1886);  Co.,  23  W.  Va.  288  (1883). 

Hobby  V.  Dana,  17  Barb.  (N.  Y.)  Ill 
(1853). 
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allowed  to  testify  at  what  premium  a  certain  risk  can  be  insured 
in  another  company,^  as  to  the  materiality  of  communicating  a 
particular  fact*  or  in  regard  to  the  value  of  renewal  premiums.* 
In  general,  where  the  content  of  reasoning  is  high  or  it  is  necessary 
to  look  at  the  facts  from  the  technical  standpoint  of  the  life  insur- 
ance business,  an  expert  may  properly  state  whether  certain  con- 
ditions would  be  attended  by  an  increase  of  premium.^  Com- 
petent witnesses  are  by  no  means  limited  to  those  engaged  in  the 
insurance  business.  The  latter  constitute,  it  is  true,  a  very  im- 
portant class  from  which  experts  are  recruited.  Any  person,  how- 
ever, whose  experience,  though  only  supplementary  to  that  of 
insurance  men,  will  aid  the  jury  in  a  particular  connection,  may 
be  permitted  to  testify.  Thus,  a  member  of  an  association  whose 
relation  to  fires  is  the  purpose  of  extinguishing  them,  may  be 
allowed  to  aid  the  jury  by  means  of  his  opinion.® 

§  2396.  (Illustrative  Instances  of  Judgments;  Insurance); 

Life.  —  The  practice  of  the  courts  with  regard  to  expert  evidence 
as  to  life  insurance  questions  is  practically  the  same  as  in  those 
relating  to  assurance  against  loss  by  fire.  In  both  relations,  a 
double  reason  may  exist  for  rejecting  the  judgment  when  tendered. 
(1)  It  may  relate  to  a  matter  of  common  knowledge  which  the 

2.  Martin  v.  Franklin  F.  Ins.  Co.,  Hudson  River  F.  Ins.  Co.,   12  Gush. 
42  N.  J.  L.  46  (1880).  (Mass.)  416,  59  Am.  Dec.  192  (1853) 

3.  Berthon  v.  Loughman,  2  Stark.  (erecting    a    partition)  ;    Webber    v. 
258,  3  E.  C.  L.  400   (1817).  Eastern  R.  Co.,  2  Mete.   (Mass.)    147 

4.  Mtna,  L.  Ins.  Co.  v.  Nexsen,  84  (1840)    (railroad). 

Ind.  347,  43  Am.  Rep.  91   (1882).  Minnesota. — Harrington  v.  St.  Paul, 

5.  Illinois. — Catlin  v.  Traders'  Ins.      etc.,  R.  Co.,  17  Minn.  215  (1871)    (op- 
Co.,  83  111.  App.  40   (1898)    (canning      eration  of  railroad). 

machinery)  ;  Traders  Ins.  Co.  v.  Cat-  Missouri. — ^Kern  v.  South  St.  Louis 

lin,  163  111.  256,  45  N.  E.  255,  35  L.  Mut.    Ins.    Co.,    40    Mo.    19     (1867) 

R.  A.  595   (1896)    (use  of  naphtha);  (wooden  shed). 

German  American  Ins.  Co.  v.  Steiger,  New  Jersey.  —  Martin  v.  Franklin 

109  111.  254   (1884).  F.  Ins.   Co.,   42   N.   J.   h.  46    (1880) 

/otcffi.  —  Russell   V.    Cedar   Rapids  ("hotel"      instead      of      "boarding 

Ins.  Co.,  78  Iowa  216,  42  N.  W.  654,  house");   Sehenck  v.  Mereer  County 

4  L.  R.  A.  538   (1889).  Mut.   F.   Ins.   Co.,   24  N.   J.    L.   447 

Massachusetts.  —  B.ockla.nd    First  (1854)    ( adding  story ) . 

Cong.  Church  v.  Holyoke  Mut.  F.  Ins.  New    York.  —  Roby    v.    American 

Co.,  158  Mass.  475,  33  N.  E.  572,  35  Cent.  Ins.  Co.,  11  N.  Y.  St.  93  (1887) 

Am.  St.  Rep.  508,   19   L.  R.  A.  587  (putting  in  machinery). 

(1893)    (use  of  naphtha  for  burning  6.  Sehenck  v.  Mercer  County  F.  Ins. 

paint   from  a  building)  ;    Daniels  v.  Co.,  24  N.  J.  L.  447   (1854). 
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jury  are  competent  to  handle.  (2)  The  fact  may  be  one  of  a  res 
gestae  or  constituent  nature  material  to  the  ultimate  action  of  the 
jury.  For  example,  the  expert  ■will  usually  be  forbidden  to  state 
whether  certain  facts  which  the  insured  has  omitted  to  mention 
were  material  to  the  risk  assumed  by  the  company.^  That  the 
presiding  judge,  under  a  slightly  different  set  of  circumstances, 
would  be  amply  justified  in  accepting  the  judgment  cannot,  how- 
ever, well  be  questioned.^  The  relatively  hazardous  nature  of 
various  occupations  from  the  standpoint  of  life  insurance  may 
also  be  stated  by  a  skilled  witness.^  Thus,  he  may  calculate  and 
declare  the  fair  life  expectancy  of  any  given  individual.'*  Where, 
however,  the  inference  is  a  fairly  obvious  one,  the  reasoning  of  the 
experienced  witness  may  be  unnecessary,  in  other  words,  excluded. 
Qualification.  —  Affirmative  proof  must  be  adduced  showing  the 
qualifications  of  an  alleged  expert  regarding  the  aspect  of  the 
general  subject  as  to  which  he  proposes  to  testify.  A  short  ex- 
perience in  the  capacity  of  insurance  agent  will  not  qualify  a 
witness  so  as  to  render  his  testimony  admissible  as  to  the  more 
technical  aspect  of  life  insurance.^ 

§  2397.  (Illustrative  Instances  of  Judgments;  Insurance); 

Marine If aturally,  the  technical  side  of  marine  insurance  is 

broader  and  more  pronounced  that  that  of  fire  or  life  assurance. 
In  other  words,  the  number  of  disputed  inferences  which  the  jury 
are  competent  to  draw  is  greatly  decreased.     The  technical  side  of 

§  2396-1.  New  Era  Assoc,  r.  Mac-  Medical    witnesses.    —    The    mere 

tavish,    (Mich.  1903)   94  X.  W.  599;  knowledge    of    medicine   does    not   in 

Durrell  v.  Bederly,  Holt.  N.  P.  283,  and  of  itself  qualify  a   physician  to 

8    Rev.    Rep.    739,    3    E.    C.    L.    118  speak  with  regard  to  matters  of  life 

(1816).  insurance.     A   qualified  medical  wit- 

2.  Rickards  r.  Murdock,  10  B.  &  ness  is  not  necessarily  competent  to 
C.  527,  21  E.  C.  L.  225  (1830)  ;  Ber-  speak  upon  other  topics.  So  whether 
thon  V.  Loughman,  2  Stark.  258,  3  a  given  person  observed  by  such  a 
E.  C.  L.  400    (1817).  witness  is  a  good  insurable  risk  may 

3.  Hartman  r.  Keystone  Ins.  Co.,  lie  entirely  outside  the  field  of  his 
21  Pa.  St.  466  (1853)  (slave  catch-  helpfulness  to  the  jury.  Reagan  r. 
ing  more  dangerous  than  farming).  Union  ilut.  Life  Ins.  Co.,  207  Mass. 

4.  St.  Louis   Southwestern  Ry.  Co.  79.  92  N.  E.  1025    (1910). 

of    Texas    v.    Hall,    (Tex.    Civ.    App.  5.  Donaldson    r.    Mississippi,    etc., 

1907)    106  S.  W.  194,  R.  Co.,  18  Iowa  280,  87  Am.  Dec.  391 

See     also     Southern    Pac.     Co.     l'.  (1S65)      (expectancy    of    life    insur- 

Cavin,  144  Fed.  348    (1906)    (Ameri-  ance). 
can  Experience  Tables). 
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the  sea  may  be  stated  by  those  who  are  familiar  with  it.  Thus,  in 
connection  with  the  formation  of  a  contract  of  marine  insurance, 
the  experienced  witness  may  declare  the  materiality  of  a  given 
representation  or  other  fact.-'  There  is,  however,  authority  to  the 
contrary.^  One  acquainted  with  insurance  brokerage  may  also 
state  how  a  particular  letter  of  instructions  would,  under  given 
circumstances,  be  construed.^  Similarly,  the  meaning  of  the  terms 
used  in  marine  insurance,  such  as  "  total  loss,"*  may  be  equally 
well  stated  by  one  sufficiently  skilled  in  the  business  of  marine 
insurance.  Even  the  significance  of  specific  acts  of  seamanship 
may  be  declared  by  a  qualified  expert  in  terms  ascertained  by  the 
application  of  any  standard  appropriate  in  measuring  nautical 
matters.  Thus,  such  witnesses  may  testify  whether  in  their  judg- 
ment, certain  acts,  e.  g.,  laying  a  vessel  during  a  high  wind  against 
a  tall  and  infiammable  building,^  constituted  negligence.  The 
witness  must,  however,  be  affirmatively  shown  to  possess  special 
skill  and  experience  in  that  branch  of  nautical  affairs  as  to  which 
his  judgment  is  asked. ^  An  insurance  agent,  for  instance,  cannot 
properly  state  his  opinion  relating  to  seamanship.'^ 

§  2398.   (Illustrative     Instances     of     Judgments);     Legal 

Matters.!  —  That  law  is  essentially  technical  cannot  be  questioned. 
It  follows  that  the  subject  abounds  in  facts  which  may  be  stated  by 
a  witness  properly  qualified  in  such  a  connection.  One  sufficiently 
experienced  in  this  respect  may  give  his  judgment  as  to  whether 
certain  services  were  necessary.^  He  may  also  state  what  was  the 
law  on  a  given  subject  at  a  particular  time.^    Similarly,  a  qualified 

§  2397-1.  Leitch  v.   Atlantic  Mut.  Co.,  41  111.  295   (1866);  Donaldson  v. 

Ins.  Co.,  66  N.  Y.   100    (1876)  ;   Mc-  Mississippi,  etc.,  E.  Co.,  18  Iowa  280, 

Lanahan  v.  Universal  Ins.  Co.,  1  Pet.  87   Am.  Dee.  391    (1865)  ;   Nelson  v. 

(U.S.)   170,  7  L.  ed.  98  (1828).  Sun    Mut.    Ins.    Co.,    71    N.    Y.    453 

2.  Campbell  v.  Rickards,  5  B.  &  (1877)  (marine)  ;  Hobby  i;,  Dana,  17 
Ad.   840,  2  L.-  J.  K.  B.  204,  2  N.  &  Barb.   (N.  Y.)   Ill   (1853). 

M.  542,  27  E.  C.  L.  353   ( 1833 ) .  .  7.  Stennett  v.  Pennsylvania  F.  Ins. 

3.  Chapman  v.  Walton,  10  Bing.  Co.,  68  Iowa  674,  28  N.  W.  12  (1886)  ; 
57,  2  L.  J.  C.  P.  213,  3  Moore  &  S.  Donaldson  v.  Mississippi,  etc.,  R.  Co., 
389,  25  E.  C.  L.  36   (1833).  18     Iowa    280,     87     Am.     Dec.     391 

4.  McLain    v.    British,    etc..    Mar.  (1865). 

Ins.  Co.,  16  Misc.   (N.  Y.)   336,  38  N.  §   2398-1.  See  also   §   824,   n.  4,  § 

Y.    Suppl.    77    (189ffl.  2163. 

5.  Milwaukee,  etc.,  R.  Co.  v.  Kel-  2.  Artz  v.  Robertson,  50  111.  App. 
logg,    94   U.    S.    469,    24   L.   ed.    256  27   (1892)    (attorney). 

( 1875 ) ,  3.  Armstrong  v.  Risteau,  5  Md.  256, 

6.  Schmidt  v.  Peoria  M.  &  F.  Ins.       59  Am.  Dec.  115  (1853  )  (ejectment). 
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attorney  -will  be  allowed  to  declare  his  opinion  as  to  what  is  the 
law  of  a  sister  state  of  the  American  Union  upon  a  certain  point* 
He  will  not  be  permitted,  however,  to  go  further  and  apply  it  to 
the  facts  of  the  case  in  which  he  is  to  testify." 

An  obvJous  administrative  limitation  is  at  once  perceived. 
Should  the  conclusion  or  judgnieiit  of  a  skilled  witness  relate  to  a 
matter  of  law,  the  reasoning  may  properly  be  excluded  as  an 
intrusion  upon  the  province  of  the  judge. ^'  If  such  a  proposition 
of  law  be  one  which  is  to  be  passed  upon  by  the  jury,  part  of  the 
rule  by  which  the  constituent  facts  are  measured,  sound  adminis- 
tration will  seek  to  prevent  so  notable  an  intrusion  upon  the  proper 
province  of  that  branch  of  the  tribunal.  Thus,  an  attorney, 
though  admittedly  skilful,  will  not  be  allowed  to  give  his  opinion 
that  certain  facts  before  the  jury  constitute  negligence.'' 

§  2399.  (Illustrative  Instances  of  Judgments);  Manufactur- 
ing  The  art  of  manufacturing  requires  the  use  in  litigation  of 

many  branches  of  scientific  knowledge.  Persons  suitably  trained 
in  the  particular  connection  involved  in  the  issue  may  give  the 
facts  of  special  knowledge  and  the  judgments  based  on  experience 
which  may  aid  the  jury.  In  each  instance,  adequate  qualifications 
must  be  affirmatively  shown.^  Many  of  these  facts  and  inferences 
attach  to  machinery,  as  to  its  safe  or  dangerous  condition  under 
given  circumstances,^  the  proper  method  of  using  it  *  and  matters 
of  this  sort.  Where  the  question  under  investigation  is  a  simple 
one  within  the  knowledge  of  the  average  man,  as  whether  rough 
machinery,  when  uncovered,  is  more  dangerous  to  the  person  using 
it  than  smooth,*  the  testimony  of  a  skilled  witness  is  not  required. 

4.  Jenness  v.  Simpson,  (Vt.  1911)  establishment,  for  example,  may  tes- 
78  Atl.  886.  tify  as  an  expert  regarding  the  proper 

5.  Jenness  r.  Simpson,  (Vt.  1911)  way  of  doing  a  certain  act  in  con- 
78  Atl.  886.  nection  with  manufacturing  although 

6.  §  894.  he   cannot  do   it  himself  but  simply 

7.  Clussman  r.  Merkel,  3  Bosw.  knows  how  it  ought  to  be  done. 
(N.  Y.)   402   (1858).  Nelson      v.      Wood,      62      Ala.      175 

§  2399-1.  Nelson  v.  Wood,  62  Ala.  (1878). 

175  (1878).  2.  Whitaker   r.   Campbell,   187  Pa. 

Practical  experience.  —  While  abil-  St.   113,   41   Atl.   38    (1898)     (latent 

ity  actually  to  do  the  work  to  which  danger). 

the  inference  relates  may  be  a  satis-  3.  MeGar  r.  National,  etc..  Worsted 

factory    qualification     for    giving    a  Mills,    22    E.    I.    347,    47    Atl.    1092 

judgment  on  a  subject,  it  is  not  in-  (1901)    (lacing  belts), 

variably   essential.     The  head  of  an  4.  KaufFman  r.  Maier,  94  Cal.  269, 
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Repairs.  —  A  suitably  qualified  witness  may  state  the  necessity 
for  making  repairs  to  buildings  used  in  manufacturing,  to  ma- 
chinery and  other  chattels  under  specified  conditions.^ 

§  2400.  (Illustrative     Instances     of     Judgments);     Marine 

Matters.!  —  Litigation  -with  regard  to  maritime  affairs  deals  so 
largely  with  matters  outside  the  range  of  common  experience  as 
to  make  extended  demands  upon  the  judgments  of  those  skilled  in 
the  ways  of  the  sea.  Training,  to  be  satisfactory  to  the  court, 
must  be  shown  to  have  been  either  scientific  or  practical.  The 
condition  of  a  vessel  as  to  seaworthiness  or  other  relevant  par- 
ticulars -  may  properly  be  stated  by  such  a  witness.  Other  facts 
with  regard  to  the  condition  of  a  vessel  or  as  to  the  probable  result 
of  wind  *  or  weather  under  given  circumstances  may  also  form 
the  subject  of  an  appropriate  judgment  by  one  nautically  trained. 

Duties.  —  One  deemed  competent  to  do  so  may  declare  what  are 
the  respective  duties  of  the  captain,  officers  and  crew  of  a  vessel 
under  given  conditions.  The  standpoint  to  be  adopted  by  the 
witness  must,  however,  be  maritime  rather  than  legal.  However 
skilful  he  may  be,  he  will  not  be  permitted,  without  adequate 
administrative  justification,  to  pass  upon  the  issues  before  the 
court.  Thus,  in  case  of  a  collision  at  sea,  nautical  experts  are  not 
allowed  to  testify  as  to  the  legal  duty  of  the  plaintiff's  captain.* 

Operations.  —  The  nautical  expert  may  state  an  opinion  as  to 
whether  certain  detailed  operations  were  conducted  with  seaman- 
like skill.s 

281,   29   Pao.   481,    18   L.   R.   A.    124  A  shipbuilder  may  be  called  as   a 

( 1892 ) .  witness  to  give  his  opinion  of  the  sea- 

"An   answer   to   the   questions   did  worthiness  of  a  ship  on  facts  stated 

not    involve    the    knowledge    of    any  by  others.     Thorton   v.   Royal   Exch. 

science  or  art,  and  was  not  the  sub-  Assur.  Co.,  Peake  37   (1790). 

ject   of   testimony    by    an    expert    in  3.  Ilfrey  v.  Sabine,  etc.,  R.  Co.,  76 

machinery."   Kauffman   v.    Maier,   94  Tex.   63,  13  S.  W.   165    (1890)     (size 

Cal.  269,  281,  29  Pac.  481,  18  L.  R.  A.  of  waves). 

124    (1892).  4.  Jameson  v.  Drinkald,   12  Moore 

5.  Taylor  v.  French  Lumbering  Co.,  C.  P.  148,  22  E.  C.  L.  636   (1826). 

47  Iowa  662    (1878).  5.  Walsh  v.  Washington  Mar.  Ins. 

§  2400-1.  See  also  §§  901,  1983.  Co.,  32  N.  Y.  427   (1865). 

2.  Ogden  v.  Parsons,  23  How.    (U.  See,  however,  Duggan  v.  New  Jer- 

S.)    167,   16  L.  ed.  410   (1859)    (ship  sey    &    W.    Ferry    Co.,     (Del.    Super, 

has  a  full  cargo)  ;  Beckwith  v.  Syde-  1909)  76  Atl.  636  (landing), 

botham,  1  Campb.  116,  10  Rev.  Rep.  The  judge  may  call  experts.  — In 

652   (1807).  the   discharge  of   his   administrative 
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Repairs.  —  The  necessity  for  and  the  cost  of  ®  repairs  to  a  given 
vessel  under  enumerated  circumstances  may  be  stated  by  the  com- 
petent nautical  expert. 

§  2401.  (Illustrative  Instances  of  Judgments;  Marine  Mat- 
ters) ;  Necessity.  —  Among  important  maritime  inferences  which 
the  expert  may  be  called  upon  to  draw  in  case  of  nautical  opera- 
tions is  that  of  necessity.^  Thus  whether  there  was,  under  given 
circumstances,  a  necessity  for  doing  a  particular  operation  may 
be  stated  in  the  judgment  of  one  competent  to  render  it. 

§  2402.  (Illustrative  Instances  of  Judgments;  Marine  Mat- 
ters) ;  Propriety.  —  The  proper  method  in  which  a  given  nautical 
operation  should  be  performed '  may  be  announced  by  a  com- 
petent expert.  TMiere,  however,  the  inference  is  a  non-technical 
one  with  regard  to  the  conduct  of  a  vessel,  the  passengers  who 
have  observed  the  actual  occurrences  are  said  tobe  entitled  to  carry 
more  weight  than  should  be  given  to  the  judgments  of  an  expert.^ 


powers,  the  presiding  judge  may,  if 
he  see  fit,  call  experts  relating  to 
maritime  affairs  and  be  guided  ex- 
clusively by  their  judgments. 

Persons  possessed  of  nautical  skill 
■will  necessarily  not  be  allowed  to 
give  in  evidence,  in  an  action  for 
damages  resulting  from  a  collision, 
their  views  upon  the  manoeuvres  of 
vessels  and  the  proper  action  to  have 
been  taken  by  them  in  order  to  avoid 
such  collision.  The  court,  having 
called  to  its  assistance  assessors  for 
that  purpose,  relies  upon  them  for 
guidance  in  that  respect.  Bryce  v. 
Canadian  Pacific  R.  W.  Co.,  (British 
Columbia  1907)  6  Weekly  Law  Rep. 
53. 

6.  Walker  v.  Protection  Ins.  Co., 
29  Me.  317  (1847);  Wintringham  v. 
Hayes,  144  N.  Y.  1,  38  N.  E.  999,  43 
Am.  St.  Rep.  725   (1894). 

§  2401-1.  Price  r.  Hartshorn,  44 
N.  Y.  94,  4  Am.  Rep.  645  (1870) 
(jettison);  Walsh  v.  Washington 
Mar.  Ins.  Co.,  32  N.  Y.  427  (1865) 
(jettison). 

§  2402-1.  Alalama.  —  Cook  v.  Par- 
ham,  24  Ala.  21    (1853). 


Maryland.  —  Baltimore  Elev.  Co. 
V.  Neal,  65  Md.  451,  5  Atl.  338 
(1886),   (handling  a  tug). 

Minnesota.  —  Hayward  v.  Knapp, 
23  Minn.  430  (1877)    (mooring  raft). 

Missouri.  —  Hill  v.  Sturgeon,  28 
Mo.  323  (1859)  (using  a  certain 
pilot ) . 

New  York.  —  Guiterman  v.  Liver- 
pool, etc..  Mail  Steamship  Co.,  9  Daly 
119  (1879);  Moore  r.  \yestervelt,  9 
Bosw.  558  (1862)  (mooring  a  ves- 
sel); Price  V.  Powell,  3  N.  Y.  322 
(1850)    ( stowing  cargo ) . 

United  States.  —  Union  Ins.  Co.  v. 
Smith,  124  U.  S.  405,  8  S.  Ct.  534,  31 
L.  ed.  497   (1888). 

England. — Thornton  v.  Royal  Exch. 
Assur.  Co.,  Peake  37  (1790)  (ship- 
builder). 

"  With  your  experience,  would  it 
be  safe  or  prudent  for  a  tug-boat  on 
Chesapeake  Bay,  or  any  other  wide 
water,  to  tug  three  boats  abreast, 
with  a  high  wind?"  Eastern  Trans- 
portation Line  r.  Hope,  95  U.  S.  297, 
298,  24  L.  ed.  477  (1877). 

2.  The  Medea,  173  Fed.  498  (1909). 
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§  2403.  (Illustrative  Instances  of  Judffoients;  Marine  Mat- 
ters) ;  Sufficient  Data  required Tte  facts  supplied  to  the  witness 

in  the  form  of  a  hypothetical  question  must  be  sufficient,  in  the 
opinion  of  the  trial  judge,  to  furnish  a  reasonable  basis  for  a 
satisfactory  judgment.-' 

§  2404.  (Illustrative    Instances    of    Judgments);    Mechanic 

Arts.  —  The  mechanic  arts,  while  occupying  a  distinctive  field  of 
their  own,  present  also  questions  in  many  realms  of  human 
activity.  Litigation,  therefore,  makes  heavy  demands  upon  the 
scientific  knowledge  ^  or  practical  experience  of  those  trained  in 
its  different  branches.^  No  other  person  is  competent  to  testify.* 
These  witnesses  may  apply  to  enumerated  acts  of  conduct  or  other 
relevant  facts  *  various  appropriate  standards. 

§  2405.  (Illustrative  Instances  of  Judgments;  Mechanic 
Arts) ;  Capacity.  —  The  properly  trained  expert  in  mechanical 
pursuits  may  testify  as  to  his  judgment  concerning  the  limits  of 
human  skill  and  powers  of  observation.-'  In  much  the  same  way, 
the  capacity  of  a  machine  for  accomplishing  a  given  result  ^  or  its 

§    2403-1.    Voisin    v.    Commercial  sist  in  generating  electricity.     Piehl 

Mut.  Ins.  Co.,  90  Hun   (N.  Y.)    392,  v.  Albany  R.  Co.,  30  N.  Y.  App.  Div. 

35  N.  Y.  Suppl.  873   (1895).  166,  51  N.  Y.  Suppl.  755  (1898). 

§   2404-1.   Baltimore  Refrigerating  4.  Work.  —  The  opinion  of   an  ex- 

&   Heating   Co.   v.   Kreiner,   109   Md.  pert  may  properly  be  given  as  to  the 

361,  71  Atl.  1066    (1909)    (cold  stor-  right  method  of  doing  work  and  as  to 

age    plant)  ;    Helfenstein   v.    Medart,  the    tools    and    appliances    necessary 

136  Mo.  595,  36  S.  W.  863,  37  S.  W.  where  such  matters  are  not  of  com- 

829,   38   S.   W.   294    (1896);    Cole  v.  mon  knowledge  and  could  not  readily 

Clark,  3  Wis.  323  (1854).  have    been    made    intelligible   to    the 

2.  Evarts  -v.  Middlebury,  53  Vt.  jury.  Morris  v.  Williams,  143  111. 
626,  38  Am.  Rep.  707  (1881)    (black-  App.  140  (1908). 

smith).  §  2405-1.     Ouillette     v.     Overman 

3.  Chicago  v.  Greer,  9  Wall.  (U.  Wheel  Co.,  162  Mass.  305,  38  N.  E. 
S.)  726,  19  L.  ed.  769  (1869)  (capac-  511  (1894)  ;  St.  Louis,  etc.,  R.  Co.  v. 
ity  of  fire  hose).  Farr,   56   Fed.   994,   6    C.   C.   A.   211 

A   special   connection   between    the  (1893). 

experience  of  the  witness  and  the  sub-  2.  California.  —  People    v.    Golds- 

ject-matter    of    the    inquiry   must  be  worthy,   130   Cal.   600,   62   Pac.   1074 

aflBrmatively    shown.      Otherwise,    no  (1900). 

qualification    is    established.      Thus,  Illinois.  —  Union  Show  Case  Co.  v. 

the  business  manager  of  a  trolley  line  Blindauer,   75   111.   App.   358    ( 1898 ) 

will  not  be  permitted  to  speak  as  a  ( elevator ) . 

skilled  witness   regarding  the  liabil-  Indiana. — Indiana  Bituminous  Coal 

ity  of  bursting  of  wheels  used  to  as-  Co.  v.  Buffey,  28  Ind.  App.   108,  62 


§  2406 
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relative  effectiveness  as  compared  to  another  device  for  the  same 
purpose  may  be  stated.^ 


§  2406.  Xlltustrative  Instances  of  Judgments;  Mechanic 
Arts) ;  Cause  and  Effect.  —  The  qualified  witness  may  give  his 
judgment  as  to  the  cause  of  certain  effects/  e.  g.,  the  automatic 
starting  of  a  machine  -  or  a  break  in  a  pipe  line.^  The  possibility 
of  certain  mechanical  occurrences  *  or  the  proper  method  of  con- 
ducting particular  operations  ^  may  also  form  an  appropriate  sub- 


N.  E.  279  (1901)  (sufficiency  of 
pulley ) . 

loxoa.  —  Stomne  v.  Hanford  P.  Co., 
108  la.  137,  78  N.  W.  841    (1899). 

Kansas.  —  Sandwich  Mfg.  Co.  v. 
Nicholson,  32  Kan.  666,  5  Pac.  164 
(1884). 

Massachusetts.  —  Hayward  v.  Dra- 
per, 3  Allen  551   (1862). 

Minnesota.  —  Blomquist  v.  R.  Co., 
60  Minn.  426,  62  N.  W.  818  (1895). 

Missouri.  —  Skinner  -v.  E.  F.  Kir- 
win  Ornamental  Glass  Co.,  103  Mo. 
App.  650,  77  S.  W.  1011  (1903)  (de- 
feet  in  fan  blower). 

See  also  Helfenstein  v.  Medart,  136 
Mo.  595,  36  S.  W.  863    (1896). 

New  Jersey.  —  Read  v.  Barker,  30 
N.  J.  L.  378   (1863)    (grist  mill). 

Kew  York. —  Garwood  v.  New  York 
Cent.,  etc.,  Co.,  45  Hun  (N.  Y.)  128 
(1887). 

A  witness  may  state  whether  an  in- 
spection could  have  brought  to  light 
a  concealed  defect  in  a  machine.  St. 
Louis,  etc.,  R.  Co.  v.  Farr,  56  Fed. 
994,  6  C.  C.  A.  211  (1893)  (weld  in 
a  car  axle) . 

Standard  tables  accepted  by  a  gen- 
eral class  of  mechanical  experts  may 
be  used  as  the  basis  of  computation. 
Garwood  v.  New  York  Cent.,  etc.,  R. 
Co.,  45  Hun  (N.  Y.)  128  (1887) 
(LeflFel's  tables). 

3.  Hall  V.  Murdock,  114  Mich.  233, 
72  N.  W.  150   (1897). 

§  2406-1.  loiva.  —  Brownfield  r. 
Chicago,  etc.,  R.  Co.,  107  Iowa  254, 
77  N.  W.  1038   (1899). 


Massachusetts.  —  Hand  v.  Brook- 
line,  126  Mass.  324  (1879). 

Minnesota.  —  Owens  v.  Chicago 
Great  Western  Ry.  Co.,  (Minn.  1910) 
128  N.  W.  1011. 

Sew  York.  —  Scott  v.  Nauss  Bros. 
Co.,  126  N.  Y.  Suppl.  17,  141  App. 
Div.  255  (1910)  (fall  of  elevator); 
Parsley  r.  Edge  Moor  Bridge  Works, 
56  N.  Y.  App.  Div.  71,  67  N.  Y. 
Suppl.  719  (1900)  ;  Quigley  v.  H.  W. 
Johns  Mfg.  Co.,  26  N.  Y.  App.  Div. 
434,  50  N.  Y.  Suppl.  98  (1898)  (col- 
lapse of  a  building). 

Pennsylvania.  —  Shaw  v.  Boom 
Co.,  125  Pa.  327,  17  Atl.  426  (1889) 
(ice-jam) . 

Texas.  —  International,  etc.,  R.  Co. 
r.  Mills,  (Civ.  App.  1903)  78  S.  W. 
11  (jerking  of  an  angle  cock  in  an 
air  hose ) . 

Wisconsin.  —  Suess  r.  J.  S.  Stearns 
Lumber  Co.,  143  Wis.  609,  128  N.  W. 
443  (1910)  (breaking  of  steam  cylin- 
der). 

United  States. — Frederick  Mfg.  Co. 
V.  Devlin,  127  Fed.  71,  62  C.  C.  A.  53 
(1904)  (the  expedient  use  of  cast- 
ings) . 

2.  Cockrell  r.  Langley  Mfg.  Co.,  5 
Ga.  App.  317,  63  S.  E.  244  (1908). 

3.  Southwest  Pennsylvania  Pipe 
Lines  r.  Rodgers  Sand  Co.,  43  Pa. 
Super.  Ct.  524  (1910). 

4.  U.  S.  Cast  Iron,  Pipe  &  Foundry 
Co.  r.  Granger,  (Ala.  1909)  50  So. 
159   (getting  hook  out  of  "fix) . 

5.  Iowa. — Clark  r.  Johnson  County 
Telephone  Co.,  123  N.  W.  327   (1909) 
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ject  for  the  judgment  of  a  qualified  expert.  Care  must  be  taken, 
however,  to  protect,  so  far  as  practicable,  the  province  of  the  jury. 
Thus,  a  question  requiring  an  expert  witness  to  state  the  cause  of 
an  explosion,  instead  of  calling  for  his  opinion  whether  certain 
conditions  hypothetically  stated,  could  have  caused  it,  has  been 
held  to  be  erroneous  as  an  invasion  thereof.® 

§  2407.  (Illustrative  Instances  of  Judgments;  Mechanic 
Arts) ;  Cost.  —  One  competent  in  a  particular  branch  of  mechanic 
art  may  properly  estimate  the  cost  of  the  purchase  and  installation 
of  machinery  appropriate  to  that  special  employment.* 

§  2408.  (Illustrative    Instances    of    Judgments;    Mechanic 

Arts) ;  Experiments A  qualified  witness  may  state  whether  a 

given  experiment  was  fairly  conducted.*  It  must  be  so  adjusted, 
in  the  similarity  of  all  essential  conditions  as  to  throw  a  helpful 
light  upon  the  actual  occurrence.  As  is  more  fully  seen  in  another 
connection,^  a  favorite  subject  of  experimentation,  especially  in 
criminal  cases,  is  with  regard  to  firearms.^ 

§  2409.  (Illustrative  Instances  of  Judgments;  Mechanic 
Arts) ;  Operations.  —  A  witness  qualified  as  to  mechanical  matters 
may  testify  to  material  facts  regarding  operations  in  the  particular 
industrial  line  with  which  he  is  familiar.  For  example,  he  may 
testify  to  the  length  of  time  required  for  doing  a  particular  work.* 
Among  the  various  standards  which  the  competent  witness  may 

(climbing  telegraph  poles  heavy  with  Una  Northern  R.   Co.,  61  S.  E.  601 

ice).  (1908)    (use  of  chains  in  logging). 

Kansas.  —  King  v.  King,  100  Pac.  6.  Tighe  v.  Atchison,  T.  &  S.  F.  Ry. 

503   (1909)    (guarding  a  saw).  Co.,  (Mo.  App.  1908)   107  S.  W.  1034. 

Kentucky.  —  Warren's     Adm'r    v.  §  2407-1.  Hunt  Bros.  Fruit  Paek- 

Jeunesse,  122  S.  W.  862  (1909)   (ma-  ing  Co.  v.  Cassidy,  53  Fed.  257,  3  C. 

chine  safe).  C.  A.  525   (1892). 

Minnesota. —  Spino  v.  Butler  Bros.,  §  2408-1.  Chicago  v.  Greer,  9  Wall. 

129    N.    W.    590     (1911)     (exploding  (U.  S.)   726,  19  L.  ed.  769   (1869). 
dynamite).  2.  §  1990. 

New  York.  —  Wolfe  v.  Mosler  Safe  3.  State  i;.  Punshon,    133   Mo.   44, 

Co.,    124    N.    Y.    Suppl.    541     (1910)  34  S.  W.  25   (1896)    (pistol), 
(moving  bank  vaults);  Swarts  v.  R.  §  2409-1.   Emerson  v.  Lowell  Gas 

M.  Wilson  Mfg.  Co.,   193  N.  Y.  623,  Light    Co.,     3    Allen     (Mass.)     410 

86    N.    E.    1133     (1908)     (revolving  (1862)       (digging     through     frozen 

knives).  grotmd). 

North    Carolina.  —  Britt    v.    Caro- 
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apply  to  the  facts  detailed  to  him  is  that  of  possibility.  He  may 
assert  whether  a  given  thing  can  be  done.^  In  the  same  way,  he 
may  forecast  what  would  be  the  probable  result  of  a  given  opera- 
tion in  mechanics.^ 

§  2410.  (Illustrative  Instances  of  Judgments;  Mechanic 
Arts) ;  Propriety.  —  The  propriety  of  certain  acts  or  operations 
relating  to  mechanic  arts  may  be  stated  by  a  skilled  witness  prop- 
erly qualified.^  Such  a  one  may  testify  as  to  whether  a  machine 
presenting  enumerated  features  is  well  constructed.^ 


§  2411.  (Illustrative    Instances    of    Judgments;    Mechanic 

Arts) ;  Safety.  —  The  danger/  or  safety  ^  of  certain  mechanical 
operations,  in  the  use  of  a  machine  or  otherwise,  may  be  properly 
stated.  Similarly,  the  natural  risks  attendant  upon  using  a  par- 
ticular machine  or  employing  a  mechanism  in  a  special  way' 
may  with  propriety  form  the  subject  of  the  judgment  of  an  expert. 


2.  Underfeed  Stoker  Co.  v.  Detroit 
Salt  Co.,   (Mich.  1904)  97  X.  W.  959. 

See  also  Sexton  r.  Lamb,  27  Kan. 
429  (1882)  (ice  handling)  ;  Childs  •;;. 
O'Leary,  174  Mass.  Ill,  54  N.  E.  490 
(1899)    (blasting). 

3.  Koster  !'.  Noonan,  8  Daly  (N. 
Y.)  231  (1879)  (blast);  Evarts  v. 
Middlebury,  53  Vt.  626,  38  Am.  Eep. 
707  (1881)  (horseshoes  for  certain 
use)  ;  Maitland  v.  Gilbert  Paper  Co., 
97  Wis.  476,  72  N.  W.  1124,  65  Am. 
St.  Rep.  137  (1897)  (suddenly  open- 
ing a  valve). 

§  2410-1.  Coburn  v.  Muskegon 
Booming  Co.,  72  Mich.  134,  40  N.  W. 
198  (1888);  (logging);  Kumberger 
f.  Congress  Spring  Co.,  158  N.  Y.  339, 
53  N.  E.  3  (1899). 

2.  Skinner  v.  E.  F.  Kerwin  Orna- 
mental Glass  Co.,  103  Mo.  App.  650, 
77  S.  W.  1011  (1903)  (fan  and  pip- 
ing to  remove  dust)  ;  Scandell  v. 
Columbia  Constr.  Co.,  50  N.  Y.  App. 
Div  512,  64  N.  Y.  Suppl.  232  (1900) 
(derrick). 

§  2411-1.  Helfenstein  v.  Medart, 
136  Mo.  595,  36  S.  W.  863,  37  S.  W. 
829,  38  S.  W.  294   (1896)    (revolving 


grindstones)  ;  Innes  y.  Milwaukee, 
103  Wis.  582,  79  N.  W.  783  (1899); 
Pullman's  Palace  Car  Co.  r.  Harkins, 
55  Fed.  932,  5  C.  C.  A.  326  (1893) 
(revolving  shafting). 

Due  care.  —  Where  the  danger  is 
not  an  obvious  one,  due  care  may  be 
a  matter  of  special  knowledge.  If  so, 
the  expert  witness  may  testify  as  to 
it.  Thus,  one  properly  qualified  may 
be  allowed  to  state  whether  a  skilled 
mechanic,  under  given  circumstances, 
would  have  observed  the  presence  of 
a  particular  danger.  Innes  r.  Mil- 
waukee, 103  Wis.  582,  79  N.  W.  783 
(1899). 

2.  McGonigle  r.  Kane,  20  Colo.  292, 
38  Pac.  367  (1894)  (elevator)  ;  Union 
Show  Case  Co.  r.  Blindauer,  175  111. 
325,  51  N.  E.  709  (1898)  afflrming 
75  111.  App.  358  (1898)  (elevator); 
Hall  r.  Murdock,  114  Mich.  233,  72 
N.  W.  150  (1897)  (elevator);  Lau 
V.  Fletcher,  104  Mich.  295,  62  N.  W. 
357  (1895)  (saw);  Wabash  Screen 
Door  Co.  r.  Black,  126  Fed.  721,  61 
C.  C.  A.  639  (1903)    (pulley). 

3.  O'Brien  r.  Look,  171  Mass.  36, 
50  N.  E.  458  (1898). 
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In  a  like  manner  the  possibility  of  eliminating  a  dangerous  feature 
of  mechanical  work  or,  at  least,  modifying  it,  and,  if  so,  how  this 
is  to  be  done  ^  is  also  a  fit  subject  for  such  testimony. 

§  2412.  (Illustrative    Instances    of    Judgments;    Mechanic 

Arts) ;  Common  Knowledge In  connection  with  mechanic  arts, 

the  inference  of  a  skilled  witness  is,  as  in  similar  cases,  rejected 
should  the  subject-matter  be  one  of  common  knowledge  and  involve 
for  its  proper  handling  only  such  reasoning  as  the  jury  are  com- 
petent to  give.  In  other  words,  should  the  judgment,  though 
relating  to  a  technical  topic,  be  one  which  the  jurors  are  fully 
qualified  to  draw  for  themselves,  no  adequate  necessity  remains  for 
receiving  the  mental  act  of  the  expert  and  it  is  accordingly  ex- 
cluded.^ Thus,  whether  a  danger  is  obvious  ^  or  a  boy  suitable 
to  be  put  at  a  given  work  ^  are  matters  of  common  rather  than  of 
special  knowledge  and  do  not  call  for  the  inference  of  the  skilled 
witness. 

§  2413.  (Illustrative  Instances  of  Judgments) ;  Medicine.^  — 

Few  subjects  are  more  constantly  involved  in  litigation  or  make  a 
stronger  demand  upon  the  judgment  of  the  expert  than  those 
relating  to  medicine.^  The  appropriate  considerations  are  well 
stated  by  the  supreme  court  of  Ohio:^  "Medical  testimony  is 
of  too  much  importance  to  be  disregarded.  When  delivered  with 
caution,  and  without  bias  in  favor  of  either  party,  or  in  aid  of 

4.  Sawyer   -v.   J.   M.    Arnold    Shoe  (1904)    affirming  judgment  87  N.  Y. 

Co.,  90  Me.  369,  38  Atl.  333    (1894)  Suppl.  69,  91  App.  Div.  457. 

(dog  on  an  elevator)  ;  Lang  v.  Terry,  2.  Gilbert  v.  Guild,  144  Maas.  601, 

163  Mass.  138,  39  N.  E.  802    (1895)  12  N.  E.  368  (1887). 

(guide    rope    on    derrick)  ;    Peterson  3.  McGuerty    v.    Hale,    161    Mass. 

V.  Johnson-Wentworth   Co.,  70  Minn.  51,  36  N.  E.  682  (1894). 

538,  73  N.  W.   510    (1897)    (placing  §  2413-1.    See    also    §§    766,    911, 

a  guard).  1991  et  seq. 

§  2412-1.  Bowie  v.  Coffin  Valve  Co.,  2.  Chandler  v.  Barrett,  21  La.  Ann. 

200  Mass.  571,  86  N.  E.  914   (1909)  ;  58,  99  Am.  Dec.  701    (1869)  ;  Perkins 

Meehan  v.  Holyoke  St.  By.  Co.,   186  v.    Concord    R.    Co.,    44    N.    H.    223 

Mass.  511,  72  N.  E.  61    (1904).  (line-  (1862)  ;  Clark  v.  State.  12  Ohio  483, 

man) ;  Flynn  v.  Boston  Electric  Light  491,  40  Am.  Dee.  481  (1843) ;  Reed  v. 

Co.,    171    Mass.    395,    50    N.    E.    937  Madison,  85  Wis.  667,  56  N.  W.  182 

(1898)      (stringing    electric    wires);  (1893). 

Starer  v.  Stern,  91  N.  Y.  Suppl.  821,  3.  Clark  v.  State,  12  Ohio  483,  491, 

100  App.  Div.  393   (1905)  ;  Nelson  v.  40  Am.  Dec.  481  (1843). 
Young,  180  N.  Y.  523,  72  N.  E.  1146 
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some  speculation  and  favorite  theory,  it  becomes  a  salutary  means 
of  preventing  even  intelligent  juries  from  following  a  popular 
prejudice,  and  deciding  a  cause  on  inconsistent  and  unsound 
principles.  But  it  should  be  given;  with  great  care  and  received 
with  the  utmost  caution,  and,  like  the  opinions  of  neighbors  and 
acquaintances,  should  be  regarded  as  of  little  weight  if  not  well 
sustained  by  reasons  and  facts  that  admit  of  no  misconstructions, 
and  supported  by  authority  of  acknowledged  credit."  The  time, 
however,  to  which  the  judgment  of  the  physician  relates  should 
not  be  so  remote  from  the  time  of  the  res  gestae  as  to  cease  to  be 
relevant.*  In  all  other  connections,  this  requirement  of  relevancy 
is  still  made  a  matter  of  insistence.  Thus,  icliere  an  attack  of 
grippe  was  believed  to  be  contracted  may  be  rejected  as  irrelevant.'' 

Probabilities.  —  A  frequent  relation  in  which  the  superior  skill 
and  experience  of  the  medical  expert  is  made  serviceable  to  the 
cause  of  justice  is  as  to  the  probable  future  course  of  a  disease  ® 
or  injury.  The  witness  will  be  permitted,  under  the  appropriate 
circumstances  of  necessity  and  relevancy,  to  state  a  judgment  as 
to  whether  present  conditions  are  apt  to  be  permanent  and,  if  any 
improvement  seems  probable,  what  are  the  chances  for  a  complete 
recovery. 

Professional  ethics.  —  Moral  questions  in  respect  to  professional 
conduct  are  apt  to  be  of  that  class  of  "  matters  of  opinion  "  where 
an  ultimate  decision  is  scarcely  to  be  expected.''  Except  in  ex- 
treme cases,  moreover,  the  fact  sought  to  be  elicited  is  an  irrelevant 
one.  Thus,  a  medical  witness  will  not,  as  a  rule,  be  permitted  to 
state  whether  a  doctor  ought  to  have  visited  a  patient  under  given 
circunistances.* 

Surgery.  —  A  qualified  surgeon  may  be  allowed  to  state  his 
judgment  as  to  the  existence  of  some  relevant  fact  connected  with 
his  art,*  e.  g.,  the  proper  method  for  the  setting  of  bones.**'  The 
subject  being  a  technical  one,  no  invasion  of  the  proper  province 
of  the  jury  is  made  in  this  way.** 

4.  Payne  v.  Springfield  St.  Ry.  Co.,  Texas  v.  Graves,  (Tex»  Civ.  App. 
203  Mass.  425,  89  N.  E.  536   (1909).  1909)   122  S.  W.  458. 

5.  Crawford  v.  Maine  Cent.  R.  R.,  9.  People  v.  Rice,  159  N.  Y.  400, 
76  N.  H.  29,  78  Atl.  1078   (1911).  64  N.  E.  48   (1899)  ;  Roberts  v.  John- 

6.  Goldstein T.  East  Fallowfield  Tp.,  son,  58  N.  Y.  613   (1874). 

43  Pa.  Super.  Ct.  158,  167    (1910).  10.  Carpenter     r.     \Yalker,      (Ala. 

7.  §  1792.  1910)   54  So.   60. 

8.  Missouri,   K.    &    T.   Ry.    Co.    of  11.  Carpenter     v.     Walker,      (Ala. 

(Ala.  1910)  54  So.  60. 
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Veterinary  surgery.  — ■  Tlie  qualifications  of  a  medical  witness 
may  relate  to  the  field  of  veterinary  surgery.  Should  the  witness 
be  shown  to  be  sufficiently  experienced  as  to  some  matter  relevant 
to  the  inquiry,  he  may  state  his  judgment  on  the  subject.  Thus, 
he  may  declare  an  opinion  as  to  the  diseases  of  horses,^  ^  cattle  or 
other  animals.  He  may,  if  found  to  be  qualified,  draw  an  infer- 
ence as  to  conduct  from  enumerated  circumstances,  as  for  example, 
whether  a  given  act  resulted  from  fright  or  disease.^^  It  is  by  no 
means  essential  that  the  training  of  the  witness  should  relate 
exclusively  to  veterinary  matters.  One  whose  experience  has 
been  mainly  that  of  a  regular  physician  may  testify  as  to  a  matter 
on  which  a  veterinary  surgeon  might  also  be  reasonably  heard.-^'' 
One,  however,  who  is  neither  the  owner  of  diseased  or  injured 
animals  '^  or  in  charge  of  the  treatment  which  is  administered  to 
them  and  which  he  has  observed  ^*  will  not  be  deemed  competent 
to  testify  as  to  a  question  of  veterinary  surgery. 

§  2414.  (Illustrative  Instances   of  Judgments;  Medicine); 

Qualifications  of  Witness.  —  If  the  judge  be  satisfied  that  a  medical 
witness  is  competent  to  give  an  inference  helpful  to  the  jury,^'  it 
is  not  essential  that  he  should  be  able  to  produce  a  diploma  ^  to  be 
engaged  in  active  practice^  or  even  to  have  graduated  from  a 

12.  Pearson   v.   Zehr,   31    111.   App.  (Minn.  1904)  97  N.  W.  882,  64  L.  R. 
199      (1888)      (glanders);     Riley    v.  A.  126   ( X-Ray  practitioner ) . 
Sparks,  52  Mo.  App.  572  (1893).  2.  People  v.  Rice,   159   N.  Y.   400, 

13.  Piollet  V.  Simmers,  106  Pa.  St.  54  N.  E.  48   (1899). 

95,  51  Am.  Rep.  498   (1884).  Effect  of  license.  — It  is  not  neoes- 

14.  Gilmore  v.  Brost,  39  Minn.  190,  sary   that   a   physician    should   be   a 
39  N.  W.  139   (1888).  graduate  of  a  medical  college  or  have 

15.  Marshall  v.  Bingle,  36  Mo.  App.  a    license    from    any   medical    board. 
122    (1889).  New  Orleans,  etc.,  R.   Co.  v.  Allbrit- 

16.  Lewis  V.  Bell,  109  Mich.  189,  66  ton,    38   Miss.   242,    75   Am.   Dec.   98 
N.  W.  1091    (1896).  (1859);  State  v.  Merriman,  34  S.  C. 

§  2414-1.  White  v.  McPherson,  183  16,  12  S.  E.  619    (1891);   Hathaway 

Mass.  533,  67  N.  E.  643   (1903)  ;  Rus-  v.   National  L.  Ins.   Co.,  48  Vt.   335 

sell  V.   State,   53   Miss.   367    (1876);  (1875). 

State  V.  Pritchett,  106  N.  C.  667,  11  On  the  other  hand,  possession  of  a 

S.  E.  357   (1890).  license   does   not   necessarily    qualify 

The  witness  is  not  entitled  to  have  a  practitioner  who  holds  it  to  testify 

his    qualifications    established    by    a  as  an   expert.     State  v.   Simonis,  39 

member    of    his    own   branch    of    the  Oreg.   Ill,  65  Pac.  595    (1901)    (poi- 

medical   art  or   allied   calling.      The  soning). 

judge  may  receive  such  testimony  as  3.  Roberts    v.    Johnson,    58    N.    Y. 

he  thinks  will  aid  him  to  a  correct  613    (1874). 

conclusion.       Henslin     v.     Wheaton,  See  also  TuIIis  v.  Kidd,  12  Ala.  650 

(1847). 
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medical  school.*  The  rule  is  the  same  in  case  of  a  specialist.^  It 
need  not  affirmatively  appear,  in  order  to  qualify  the  witness,  that 
he  should  ever  have  seen  a  similar  case  or  any  illustration  of  the 
fact  as  to  which  he  proposes  to  testify.®  The  qualifications  of  the 
witness,  however,  must  be  proved  to  be  in  the  precise  field  of 
medical  experience  to  which  the  inquiry  relates.^ 

Reading.  —  As  an  administrative  matter,  the  fact  that  the  wit- 
ness has  read  extensively  on  the  subject  may  be  suificient.®  In- 
deed, one  may  be  qualified  by  study  without  practice,  or  by  prac- 
tice without  study,  to  give  an  opinion  on  a  medical  question.® 


A  medical  student  or  a  physician 
who  has  retired  from  active  practice 
is  equally  competent.  State  v.  Dixon, 
47  La.  An.   1,   16   So.  589    (1895). 

4.  New  Orleans,  etc.,  R.  Co.  v.  All- 
britton,  38  Miss.  242,  75  Am.  Dec.  98 
(1859). 

"  In  a  case  depending  on  medical 
testimony,  would  the  evidence  of  a 
person  be  admissible  who  had  studied 
medicine  at  one  of  the  universities 
but  had  never  practised  it?  "  Bris- 
tow  v.  Sequeville,  S  Exch.  277  (1850), 
per  Pollock,  C.  B. 

5.  Seckinger  v.  Philibert,  etc.,  Mfg. 
Co.,  129  Mo.  590,  31  S.  W.  957 
(1895). 

6.  Adams  Hotel  Co.  v.  Cobb,  3  In- 
dian Terr.  50,  53  S.  W.  478  (1899). 

7.  Stata  V.  Simonis,  39  Oreg.  Ill, 
65  Pac.  595  (1901)  (poisoning); 
Fairohild  v.  Bascomb,  35  Vt.  398,  410 
(1862). 

"  If  an  oculist  was  called  to  tes- 
tify about  insanity  —  we  should  not 
deem  him  admissible."  Faircliild  v. 
Bascomb,  35  Vt.  398,  410   (1862). 

A  wider  range  of  inquiry  than  is 
justified  by  the  qualification  will  not 
be  allowed.  Hook  v.  Stovall,  26  Ga. 
704    (1858). 

For  example,  a  physician  found  to 
be  qualified  to  speak  as  to  the  dis- 
eases of  a  female  slave  in  their  medi- 
cal aspect  is  by  no  means  justified 
thereby  in  stating  how  and  to  what 
extent    her    market    value    would    be 


affected.  Hook  v.  Stovall,  26  Ga. 
704  (1858).  In  order  to  do  this,  an 
independent  qualification  must  be  es- 
tablished. 

An  estimate  as  to  the  value  of  her 
services  as  compared  to  the  necessary 
expense  for  nursing  and  medical  at- 
tendance, presents  a  closer  question 
and  may,  perhaps,  be  properly  re- 
ceived. Roberts  v.  Fleming,  31  Ala. 
683    (1858). 

8.  California.  —  Healy  v.  Visalia, 
etc.,  R.  Co.,  101  Cal.  585,  36  Pac.  125 
(1894). 

Georgia.  —  Jackson  r.  Boone,  93 
Ga.  662,  20  S.  E.  46   (1894). 

Michigan.  —  Brown  v.  Marshall,  47 
Mich.  576,  11  N.  W.  392,  41  Am.  Rep. 
728   (1882). 

North  Carolina. — Melvin  v.  Easley, 
46  N.  C.  386  62  Am.  Dec.  171  (1854). 

South  Carolina.  —  State  r.  Terrell, 
12  Rich.  321  (   1859). 

Texas.  —  Fordyee  r.  Moore,  ( Civ. 
App.  1893)  22  S.  W.  235. 

9.  Copeland  r.  State,  58  Fla.  26, 
50  So.  621    (1909). 

A  physician  testifying  as  an  ex- 
pert must  first  be  shown  to  be  quali- 
fied either  by  actual  experience  in 
similar  cases  to  the  one  put  to  him 
or  by  such  careful  and  deliberate 
study  as  enables  him  to  form  a 
definite  opinion  of  his  own  with  ref- 
erence to  the  matter  under  considera- 
tion. Hildebrand  v.  United  Artisans, 
(Or.  1907)   91  Pac.  542. 


3265  Insanity.  §  2415 

§  2415.  (Illustrative  Instances  of  Judgments;  Medicine; 
Qualifications  of  Witness) ;  Insanity .^  —  As  is  self-evident,  the 
judgment  of  the  medical  expert  is  received  v?itli  great  frequency 
and  confidence  upon  the  issue  of  insanity.^  The  question  of  quali- 
fication is  an  administrative  one,  for  the  decision  of  the  trial 
judge.^  Whether  the  experience  of  an  alienist  is  such  as  to  enable 
him  to  form  an  inference  helpful  to  the  jury  will  depend  greatly 
upon  the  type  of  malady  involved  in  the  case.  Should  it  present 
a  species  of  mental  disease,  such  as  the  imbecility  of  old  age,  with 
which  all  physicians  are  fairly  familiar,  the  possession  of  no 
special  skill  will  be  required.  Where,  on  the  other  hand,  the 
mental  unsoundness  is  of  an  elusive  and  subtle  type,  crossing  at 
times  into  the  domain  of  normal  thinking  or  complicated  with  the 
symptoms  of  disease,*  nothing]  less  than  the  highest  skill  of  the 
specialist  may  be  of  any  real  use.  Professional  training  of  some 
kind  seems  to  be  essential.  Yet,  standing  alone,  it  has  been  re- 
garded as  insufficient.  Some  practical  acquaintance  with  the  care 
of  those  mentally  unsound  has  been  demanded.® 

Degree  of  impairment.  —  The  difficult,  if  not  impossible,  task 
has  been  placed  upon  witnesses  skilled  in  insanity  of  determining 
the  degree  to  which  mental  capacity  has  been  impaired.® 

Sufficient  basis.  —  Among  the  qualifications  which  an  expert 
witness  should  have  in  insanity,  or,  indeed,  on  any  other  issue,  is  a 
sufficient  basis  of  enumerated  or  observed  '^  facts  to  enable  him  to 

§  2415-1.    See   also   §§    915,    1902,  Pinn.    215,    1    Chandl.    178,    52    Am. 

2007  et  seq.  Dec.  153   ( 1849 ) . 

2.  Arkansas.  —  Green   v.    State,   64  3.  Braham    v.    State,    (Ala.    1905) 

Ark.  523,  43  S.  W.  973   (1898).  38  So.  919;  Parrish  v.  State,  139  Ala. 

Delaioare.  —  State   v.   Windsor,   5  16,  36  So.  1012   (1904). 

Harr.  512   (1851).  4.  An    expert    on    insanity    cannot 

Missouri.  —  State   v.    Wright,    134  testify  as  to  the  mental  capacity  of 

Mo.  404,  35  S.  W.  1145   (1896).  a   person   not   previously   insane   but 

'New  York.  —  Matter   of   Jaoott,   2  in  the  last  stages  of  disease.     Fair- 

Silv.    Supreme   544,   6   N.   Y.    Suppl.  child  v.  Baacomb,  35  Vt.  398   (1862). 

122   (1889);  Lake  v.  People,  1  Park.  5.  Bishop  v.  Com.,  109  Ky.  558,  60 

Cr.   495    (1854);    Reed   v.   People,    1  S.  W.   190,  22  Ky.  L.  Eep.   1161,  58 

Park.    Cr.    481     (1854);     People    v.  S.    W.     817,    22    Ky.    L.    Rep.    760 

Thurston,  2  Park.  Cr.  49    (1852).  (1901). 

West    Virginia.  —  Kerr    v.    Luns-  6.  Fairchild    v.    Bascomb,    35    Vt. 

ford,  31  W.  Va.  659,  8  S.  E.  493,  2  398    (1862). 

L.  R.  A.  668  (1888).  7-  Ditton  v.  Hart,    (Ind.   1911)    93 

Wisconsin.  —  Luning   v.    State,    2  N.  E.  961    (will  and  letter  not  sufla- 


cient). 
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form  a  rational  judgment.  In  the  absence  of  sucli  a  basis  of  con- 
stituting facts,  the  act  of  reasoning  may  be  rejected.® 

Time.  —  The  witness  may  properly  be  asked  as  to  whether,  in 
his  judgment,  a  particular  person  was  insane  at  any  time*  not 
too  remote  to  be  relevant. 

§  2416.  (Illustrative  Instances  of  Judgments;  Medicine; 
Qualifications  of  Witness;  Insanity);  Practicing  Physician. — 

Where  the  type  of  mental  aberration  involved  in  the  inquiry  is  a 
familiar  one,  American  courts,  perhaps  in  part  for  practical 
reasons,  have  been  liberal  in  receiving  the  judgments  of  ordinary 
physicians  upon  questions  of  insanity.^  In  general,  the  adminis- 
trative rule  adopted  is  that  physicians  who  are  engaged  in  practice 
and  who  have  given  the  subject  of  medical  jurisprudence  some 
attention  may  be  examined  as  experts  on  the  subject  of  insanity.^ 
In  other  words,  it  is  not  required  that  the  witness  should  be  a 
specialist.^ 

Another  view.  —  In  certain  American  jurisdictions,  slight  gain 
is  felt  to  result  to  the  cause  of  justice  from  the  judgments  of 
general  medical  practitioners  as  to  matters  of  insanity,  whatever 
may  be  the  nature  of  the  type  involved.  Such  inferences  are 
accordingly  rejected.* 

8.  Ditton  V.  Hart,  (Ind.  1911)  93  New  York.  —  People  v.  Schuyler, 
N.  E.  961.                                                        106  N.  Y.  298,  12  N.  E.  783   (1887)  ; 

9.  Georgia.  —  Choice  v.  State,  31  Koenig  v.  Globe  Mut.  L.  Ins.  Co.,  10 
Ga.  424  (1860).  Hun  558  (1877). 

Indiana.  —  Goodwin    v.    State,    96  North  Carolina.  —  Flynt  v.  Boden- 

Ind.  550    (1884).  hamer,  80  N.  C.  205    (1879). 

Iowa.  —  In  re  Norman,  72  Iowa  84,  Vermont.  —  Hathaway  v.   National 

33  N.  W.  374  (1887).  L.  Ins.  Co.,  48  Vt.  335    (1875). 

yew    York.  —  People    t'.    Schuyler,  2.  Davis  v.   State,  35   Ind.   496,   9 

106  N.  Y.  298,  12  N.  E.  783   (1887).  Am.  Rep.  760   (1871). 

Vermont.  —  Hathaway  i\   National  3.  Indiana.  —  Davis    v.    State,    35 

L.  Ins.  Co.,  48  Vt.  335   (1875);  Fair-  Ind.  496,  9  Am.  Eep.  760  (1871). 

child  V.  Bascomb,  35  Vt.  398  (1862).  S'ansos.— State  v.  Reddick,  7  Kan. 

§    2416-1.     Delaware.  —  State     V.  143   (1871). 

Windsor,  5  Harr.  512   (1851).  £:entwc/,-y.  —  Montgomery  v.    Com., 

Georgia.  — Vott&   v.    House,    6   Ga.  88  Ky.  509,  11  S.  W.  475,  11  Ky.  L. 

324,  50  Am.  Dec.  329    (1849).  Rep.  40    (1889). 

/ndiono.  —  Davis  y.  State,  35  Ind.  Michigan.  —  People    v.    Finley,    38 

496    (1871).  Mich.  482   (1878). 

Kentucky.  —  Abbott   v.    Com.,    107  Vermont.  —  Hathaway  v.   National 

Ky.  624,  55  S.  W.  196,  21  Ky.  L.  Rep.  L.  Ins.  Co.,  48  Vt.  335   (1875). 

1372    (1900).  *•  Com.  v.  Rich,   14  Gray    (Mass.) 

jl/aj„e.  _  Fayette    v.    Chesterville,  335     (1859);    Russell    v.    State,    53 

77  Me.  28,  52  Am.  Rep.  741  (1865).  Miss.  367   (1876). 
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English  judges,  moreover,  although  probably  to  a  less  extent 
than  in  the  United  States,  have  received  the  judgments  of  prac- 
ticing physicians  other  than  specialists  where  the  type  in  question 
is  a  simple  one.* 

Moral  insanity.  —  Among  topics  -which  may  be  said  to  fall 
within  the  class  of  familiar  types  of  mental  disease,  is  that  of 
moral  insanity.  The  ordinary  physician  may  be  allowed  to  testify 
on  this  subject.* 

§  2417.  (Illustrative  Instances  of  Judgments;  Medicine; 
Qualifications  of  Witness;  Insanity);  Reading Little  ques- 
tion exists  but  that  the  technical  experience  required  to  qualify  a 
trained  witness  may  be  gained  by  reading,  even  without  personal 
contact  with  the  mentally  unbalanced.  This  form  of  acquiring  ex- 
perience must,  however,  have  been  along  the  precise  lines  involved 
in  the  inquiry.^  Studying,  though  for  an  indefinite  period,  on 
general  medical  subjects  or  nervous  diseases  connected  therewith, 
manufacturing  medicines,  publishing,  or  even  writing  medical 
books  does  not  qualify  one  as  an  expert  as  to  insanity.^  For  still 
stronger  reasons,  casual  reading  outside  one's  own  profession  does 
not  confer  competenqy^.  Thus,  a  clergyman  does  not  become  quali- 
fied to  testify  as  to  insanity  by  reading  authorities  on  matters  of 
morals  or  concerning  the  mind.* 

§  2418.  (Illustrative  Instances  of  Judgments;  Medicine; 
Qualifications  of  Witness;  Insanity);  Administrative  Considera- 
tions. —  In  the  various  situations  which  present  themselves,  the 
action  of  the  trial  judge  will  be  governed  by  the  familiar  canons 
of  judicial  administration.  The  proponent  has  the  right  to  prove 
his  case  by  the  best  evidence  fairly  within  his  power.  It  is  the 
right  of  his  opponent  to  insist  that  this  evidence  should  be  forth- 
coming. Many  elements,  however,  may  enter  into  the  problem 
as  to  what  is  the  fair  demand  of  justice  in  any  particular  case. 
The  nature  of  the  malady  involved,  the  seriousness  of  the  issue, 

5.  In  re   McNaughten,   1    C.   &  K.  §  2417-1.   Davis  v.    State,   35    Ind. 

130  note,  47  E.  C.  L.   129,   10  CI.  &  496,  9  Am.  Eep.  760  (1871). 

F.  200,  8  Eng.  Reprint  718,  8  Scott  2.  People  v.  Rice,  159  N.  Y.  400,  64 

N.   R.   595    (1843);    R.   v.   Searle,    1  N.  E.  48   (1899). 

M.  &  Rob.  75   (1831).  3.  Burt  v.   State,   38  Tex.  Cr.  397, 

e.  People  V.   Finley,  38   Mich.   482  40  S.  W.   1000,  43  S.  W.  344,  39  L. 

(1878).  R.  A.  305,  330    (1897). 
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the  financial  means  of  the  proponent,  the  pTactieal  possibility  of 
obtaining  the  highest  evidence,  these,  and  many  other  similar 
facts  may  properly  be  considered  by  the  judge  presiding  at  the 
trial.  It  results,  that  in  one  case,  the  court,  ■will  be  content  with 
nothing  less  convincing  than  the  judgment  of  an  eminent  alienist, 
■while  in  another,  under  changed  circumstances,  the  judgment  of 
a  practicing  physician  ■with  but  meagre  attainments  in  connection  . 
with  insanity  may  be  received.  From  the  administrative  stand- 
point, both  rulings  may  be  right.^ 

§  2419.  (Illustrative  Instances  of  Judgments;  Medicine); 

Animal  Food.  —  A  competent  medical  witness  may  state  the  con- 
ditions of  animal  life  which  make  the  flesh  unfit  for  human  use 
as  food.  More  specifically,  he  may  declare  an  opinion  as  to 
whether  a  particular  disease  or  injury^  to  an  animal  unfits  him 
for  food  purposes. 

§  2420.  (Illustrative  Instances  of  Judgments;  Medicine); 

Cause  and  Effect;  Body The  skilled  medical  expert  will  fre- 
quently find  himself  called  upon  to  state  a  judgment  regarding  the 
effects  of  particular  happenings.  These  may  properly  relate  to 
the  body.^  In  this  way,  he  may  declare  aa  opinion  either  as  to 
the  present  ^  or  regarding  the  future.'     It  may  be  a  legitimate 

§    2418-1.    Torrey    w.   Burney,    113  tain,   77   Atl.   465    (1910)     (catching 

Ala.  496,  21  So.  348   (1896).  cold  from  being  wet). 

"  There  may  be  cases  where  medi-  New  York.  —  Anthony  v.  Smith,  4 

cal  testimony  may  be  essential;   but  Bosw.   (N.  Y.)   503   (1859). 

I  cannot  agree  with  the  notion  that  Pennsylvania.  —  O'Mara   v.    Com., 

moral  insanity  can  better  be  judged  75  Pa.  St.  424  (1874)    (flow  of  blood), 

of  by  medical  men  than  by  others."  Texas.  —  Simmons    v.    State,     (Cr. 

R.  V.  Oxford,  1  Towns.  St.  Tr.   125-  App.  1909)    117  S.  W.  141. 

134,  4  St.  Tr.  N.  S.  497,  528,  9  C.  &  2.  Benjamin  v.  Holyoke  St.  R.  Co., 

P.  538,  547   (1840).  160  Mass.  3,  35  N.  E.  95,  39  Am.  St. 

§    2419-1.    Branson   v.    Turner,    77  Rep.      446      (1893)       (miscarriage); 

Mo.  489    (1883)    (sore  on  neck  of  an  State  v.  McLaughlin,  149  Mo.  19,  50 

ox).  S.   W.   315    (1899)     (ability  to   walk 

§  2420-1.  Illinois.  —  Fox  v.  City  of  after  being  shot  through  the  heart)  ; 

Joliet,     150    111.    App.    491     (1909)  In   re   Vanauken,    10   N.   J.   Eq.   186 

(breathing  noxious  odors).  (1854);    Hiekenbottom   v.   Delaware, 

Maryland.  — Wniia.ms  v.  State,  64  etc.,  R.  Co.,   122  N.  Y.  91,  25  N.  E. 

Md.  384,  1  Atl.  887   (1885).  279    (1890)     (pain   in   an   imaginary 

Missouri.  —  Witty    v.    Springfield  limb). 

Traction  Co.,   (App.  1911)   134  S.  W.  3.  Georgia.— Von  Pollnitz  V.  State, 

82.  92  Ga.   16,  18  S.  E.  301,  44  Am.  St. 

New   Jersey.  —  Cottrell   v.    Foun-  Rep.  72   (1893)    (wounds). 
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part  of  the  work  of  such  a  witness  to  state  whether  certain  enu- 
merated occurrences  would  constitute  a  sufficient  cause  *  for  a 


Indiana.  —  Louisville,  etc.,  R.  Co. 
V.  Wood,  113  Ind.  544,  14  N.  E.  572, 
16  N.  E.  197  (1887). 

Maine.  —  Powers  v.  Mitchell,  77 
Me.  361  (1885). 

Michigan. — Graves  v.  Battle  Creek, 
95  Mich.  266,  54  N.W.  757,  35  Am. 
St.  Rep.  561,  19  L.  R.  A.  641   (1893). 

Nebraska. —  Poffenbarger  -.v.  Smith, 
27  Nebr.  788,  43  N.  W.  1150  (1889)  ; 
Curry  v.  State,  5  Nebr.  412  (1877). 

Neif  York. —  Kelly  v.  United  Trac- 
tion Co.,  88  N.  Y.  App.  Div.  283,  85 
N.  Y.  Suppl.  9  (1903)  ;  King  v.  Sec- 
ond Ave.  R.  Co.,  75  Hun  17,  26  N.  Y. 
Suppl.  973  (1894);  Young  v.  John- 
son, 123  N.  Y.  226,  25  N.  E.  363 
(1890)  (conception  from  rape); 
Morison  v.  Broadway,  etc.,  R.  Co.,  8 
N.  Y.  Suppl.  436  (1890)  ;  Griswold  v. 
New  York  Cent.,  etc.,  R.  Co.,  115  N. 
Y.  61,  21  N.  E.  726,  12  Am.  St.  Rep. 
775  (1889)  ;  Popp  v.  New  York  Cent., 
etc.,  R.  Co.,  7  N.  Y.  Suppl.  249 
(1889)  (continuance  of  pain);  Sil- 
berstein  v.  Houston  St.,  etc.,  R.  Co., 
4  N.  Y.  Suppl.  843  (1889);  Ney  v. 
Troy,  3  N.  Y.  Suppl.  679  (1888); 
Ganiard  v.  Rochester  City,  etc.,  R. 
Co.,  50  Hun  22,  2  N.  Y.  Suppl.  470 
(1888);  Cook  v.  New  York  Cent., 
etc.,  R.  Co.,  1  N.  Y.  Suppl.  711 
(1888)  ;  Griswold  v.  New  York  Cent. 
R.  Co.,  44  Hun  236   (1887). 

Ohio.  —  New  York,  etc.,  R.  Co.  v. 
Ellis,  13  Ohio  Cir.  Ct.  704,  6  Ohio 
Cir.  Dec.  304   (1895). 

South  Carolina.  —  Stembridge  v. 
Southern  R.  Co.,  65  S.  C.  440,  43  S. 
E.  968    (1903). 

Texas. —  Henry  v.  State,  ( Cr.  App. 
1899)  50  S.  W.  399,  reversing  on  re- 
hearing (Cr.  App.  1899)  49  S.  W. 
96). 

Washington.  —  Mitchell  v.  Tacoma 
R.,  etc.,  Co.,  13  Wash.  560,  43  Pac. 
528    (1896)     (child). 

Wisconsin.  —  Lago    v.    Walsh,    98 


Wis.  348,  74  N.  W.  212  (1898)  (lia- 
bility to  rheumatism ) ;  Block  v.  Mil- 
waukee St.  R.  Co.,  89-  Wis.  371,  61 
N.  W.  1101,  46  Am.  St.  Rep.  849,  27 
L.  R.  A.  365  (1895)  (reasonable 
probability) ;  Morganstein  v.  Nejedlo, 
79  Wis.  388,  48  N.  W.  652   (1891). 

United  States.  —  Bram  v.  U.  S., 
168  U.  S.  532,  18  S.  Ct.  183,  42  L. 
ed.  568   (1897)    (spotted  with  blood) . 

A  competent  physician  may  prop- 
erly state  an  inference  as  to  whether 
a  greater  injury  would  probably  re- 
sult from  a,  direct  or  a  glancing  blow. 
Powers  V.  Mitchell,  77  Me.  361 
(1885). 

A  witness  may  state  what  is  likely 
to  happen  under  enumerated  circum- 
stances. Illinois  Cent.  E.  Co.  v. 
Treat,  75  111.  App.  327  (1898); 
Baltimore  City  Pass.  R.  Co.  v.  Tan- 
ner, 90  Md.  315,  45  Atl.  188  (1900) 
(deafness)  ;  State  v.  Powell,  7  N.  J. 
L.  244  (1824);  Johnson  v.  Manhat- 
tan R.  Co.,  52  Hun  (N.  Y.)  Ill,  4 
N.  Y.   Suppl.   848    (1889). 

4.  California.  —  People  v.  Bowers, 
18  Pac.  660   (1888)    (poison). 

Kentucky. —  Louisville,  etc.,  R.  Co. 
V.  Braymer,  39  S.  W.  24,  18  Ky.  L. 
Rep.  1098   (1897). 

Massachusetts. —  Benjamin  v.  Hol- 
yoke  St.  R.  Co.,  160  Mass.  3,  35  N. 
E.  95,  39  Am.  St.  Rep.  446  (1893). 

Michigan.  —  People  v.  Clark,  33 
Mich.  112   (1876). 

Missouri.  —  Witty  v.  Springfield 
Traction  Co.,  (App.  1911)  134  S.  W. 
82;  Seckinger  v.  Philibert,  etc.,  Mfg. 
Co.,  129  Mo.  590,  31  S.  W.  957 
(1895)    (blow). 

New  York.  —  Grunfelder  v.  Brook- 
lyn Heights  R.  Co.,  127  N.  Y.  Suppl. 
1085,  143  App.  Div.  89  (1911);  Res- 
nick  V.  Joline,  113  N.  Y.  Suppl.  918 
(1909)  ;  Hunter  v.  Third  Ave.  R.  Co., 
21  Misc.  (N.  Y.)  1,  46  N.  Y.  Suppl. 
1010    (1897);    Montgomery    v.    Long 
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given  effect  or  for  a  particular  condition.^  Somewhat  more  of  the 
element  of  pure  reasoning  may  be  involved  where  the  expert  is 
asked  to  state  whether  a  given  result  could  have  been  caused  by  a 
particular  omission  or  act  of  negligence.®     A  still  more  problem- 


Island  R.  Co.,  8  N.  Y.  Suppl.  811 
(1890)  (fall);  Turner  v.  Newburgh, 
109  N.  Y.  301,  16  N.  E.  344,  4  Am. 
St.  Eep.  453  (1888);  Ganiard  v. 
Rochester  City,  etc.,  R.  Co.,  50  Hun 
(N.  Y.)  22,  2  N.  Y.  Suppl.  470 
(1888);  People  v.  Carpenter,  102  N. 
Y.  238,  6  N.  E.  584  (1886)  (knife); 
Fort  V.  Brown,  46  Barb.  (N.  Y.)  366 
(1866). 

Vermont.  —  McKinstrey  v.  Collins, 
52  Atl.  438  (1902)  ;  State  v.  Noakes, 
70  Vt.  247,  40  Atl.  249  (1897)  (pres- 
sure to   crush   infant's   skull ) . 

^Yisconsin.  —  Werner  v.  Chicago, 
etc.,  R.  Co.,  105  Wis.  300,  81  N.  W. 
416  (1900);  Tebo  v.  Augusta,  90 
Wis.  405,  63  N.  W.  1045  (1895); 
Proper  v.  State,  85  Wis.  615,  55  N. 
W.  1035  (1893);  Smalley  v.  Apple- 
ton,  75  Wis.  18,43  N.  W.  826   (1889). 

Misleading  jury.  —  The  presiding 
judge  will  be  astute  to  defeat  any 
attempt  of  counsel  to  introduce, 
through  the  form  of  his  question,  an 
appeal  to  the  prejudices  or  other 
emotionalism  of  the  jury  which  may 
operate  to  mislead  them  in  their 
search  for  the  truth.  Thus,  one  who 
is  seeking  to  recover  damages  for  a 
dog-bite  cannot  inquire  of  a  medical 
witness  with  regard  to  the  conse- 
quences of  hydrophobia,  when  an  in- 
terval of  two  years  shows  that  there 
is  no  real  danger  that  this  dreaded 
disease  will  be  among  the  conse- 
quences of  the  injury.  Bernadsky  v. 
Erie  R.  Co.,  (N.  J.  1908)  70  Atl.  189. 

S.Alabama.  —  Louisville,  etc.,  R. 
Co.  r.  Banks,  132  Ala.  471,  31  So. 
573    (1901) 

California.  —  People  v.  Munn,  7 
Pac.  790    (1885)    (blow  of  fist). 

Illinois.  —  Supreme  Tent  K.  of  M. 
of  W.  V.  Stensland,  206  111.   124,  68 


N.  E.  1098,  99  Am.  St.  Rep.  137 
(1903);  Illinois  Cent.  R.  Co.  v. 
Treat,  179  111.  576,  54  N.  E.  290 
(1899);  Illinois  Cent.  R.  Co.  v. 
Treat,  75  111.  App.  327  (1898);  Wa- 
bash Western  R.  Co.  v.  Friedman,  41 
111.  App.  270  (1891);  Illinois  Cent. 
R.  Co.  V.  Latimer,  128  111.  163,  21 
N.  E.  7  (1889)  (fright);  Decatur  v. 
Fisher,  63  111.  241    (1872). 

Iowa.  — ■  Sachra  v.  Manilla,  120 
Iowa  562,  95  N.  W.  198   (1903). 

Massachusetts.  —  Flaherty  v.  Pow- 
ers, 167  Mass.  61,  44  N.  E.  1074 
(1896). 

Michigan.  —  Lucas  v.  Detroit  City 
R.  Co.,  92  Mich.  412,  52  N.  W.  745 
(1892). 

New  York.  —  Bruss  v.  Metropoli- 
tan St.  R.  Co.,  66  N.  Y.  App.  Div. 
554,  73  N.  Y.  Suppl.  256  (1901); 
Tracey  v.  Metropolitan  St.  R.  Co.,  49 
N.  Y.  App.  Div.  197,  63  N.  Y.  Suppl. 
242  (1900)  ;  Fort  v.  Brown,  46  Barb. 
366   (1866). 

Texas.  —  Missouri,  etc.,  R.  Co.  v. 
Johnson,  (Civ.  App.  1898)  49  S.  W. 
265    (increase  of  respiration). 

^Yisconsin.  —  Conrad  V.  Ellington, 
104  Wis.  367,  80  N.  W.  456   (1899). 

A  medical  witness  may  properly 
state  that  only  a  portion  of  the  plain- 
tiffs injuries  could  have  resulted 
from  a  given  cause.  Huflord  f.  Met- 
ropolitan St.  Ry.  Co.,  130  Mo.  App. 
638,  109  S.  W.  1062   (1908). 

Necessity.  —  In  cases  of  this  kind, 
the  use  of  the  judgments  of  experts 
cannot  well  be  avoided  or  replaced 
by  any  other  species  of  evidence.  De- 
catur V.  Fisher,  63  111.  241   (1872). 

6.  Western  Union  Tel.  Co.  v. 
Cooper,  71  Tex.  507,  9  S.  W.  598,  10 
Am.  St.  Rep.  772,  1  L.  R.  A.  728 
(1888). 
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atical  judgment  may  be  reached  upon  inquiring  whether  ascer- 
tained phenomena  could  have  been  caused  in  a  definite  way/  as, 
for  example,  by  the  use  of  a  given  weapon.*  This  the  witness 
may,  state,  if  no  sufficient  administrative  objection  appear.  The 
inference  that  a  given  cause  will  produce  a  particular  effect® 
he  is  much  less  likely  to  be  permitted  to  draw.  Still  more  clearly 
is  the  witness  trespassing  upon  the  province  of  the  jury  in  declar- 
ing a  judgment  that  the  particular  result  was  actually  produced 
by  a  given  cause.  ^^ 

Nervous  system.  —  A  medical  expert  may  properly  state  an 
opinion  as  to  the  effects  produced  by  certain  injuries  or  other 
occurrences  upon  the  nervous  system.^^  The  general  limitaiion 
upon  the  admissibility  of  expert  testimony,  that  where  the  matter 
is  such  as  the  jury  can  reason  satisfactorily  with  regard  to,  the 
inference  will  be  rejected,  continues  to  apply  in  this  connection.^  ^ 

§  2421.  (Illustrative  Instances  of  Judgments;  Medicine; 
Cause  and  Effect);  Mind.  —  Entering  a  field  with  phenomena 
more  subtle,  illusive  and  intangible  than  those  of  the  body,  the 
expert  may  properly  state  the  results  produced  by  given  causes 
upon  the  mind.^  The  effect  of  specific  injuries  ^  or  other  definite 
events  may  properly  be  considered  by  a  competent  expert. 

Ignorance.  —  Under  the  general  administrative  rule  which  re- 
jects the  reasoning  of  witnesses  as  to  the  mental  state  of  third 
persons  where  the  content  of  reasoning  is  high,*  even  a  medical 

7.  State  V.  Perry,  41  W.  Va.  641,  flicted)  ;  Donnelly  v.  St.  Paul  City 
24  S.  E.  634   (1896).  R.  Co.,  70  Minn.  278,  73  N.  W.  157 

8.  State  V.  Clark,  34  N.  C.  151  (1897)  (injury  self-inflicted);  Lake 
(1851)  (cut  or  torn);  Kirk  v.  State,  Shore,  etc.,  R.  Co.  v.  Shook,  16  Ohio 
(Tex.  Cr.  App.  1896)  37  S.  W.  440;  Cir.  Ct.  665,  9  Ohio  Cir.  Dec.  9 
Banks    v.    State,    13    Tex.   App.    182  (1895). 

(1882)  ;  Waite  v.  State,  13  Tex.  App.  11.  Powell  v.  Augusta,  etc.,  R.  Co., 

169    (1882).  77  Ga.  192,  3  S.  E.  757   (1887). 

9.  Wabash  Western  R.  Co.  v.  Fried-  12.  Cook  v.  State,  24  N.  J.  L.  843 
man,  41   111.  App.   270    (1891)     (mo-  (1855). 

tion  of  a  ear)  ;  Van  Zandt  v.  Mutual  §  2421-1.  Bliss  v.  New  York  Cent., 

Ben.  L.    Ins.   Co.,   55   N.   Y.   169,   14  etc.,  R.  Co.,  160  Mass.  447,  36  N.  E. 

Am.  Rep.  215  [reversing  6  Alb.  L.  J.  65,  39  Am.  St.  Rep.  504   (1894)  ;  An- 

96]     (1873)     (melancholia);    Tebo   v.  thony  ».  Smith,  4  Bosw.   (N.  Y.)   503 

Augusta,  90  Wis.  405,  63  N.  W.  1045  (1859). 

(1895),  2.  Dejarnette  v.  Com.,  75  Va.  867 

10.  State  V.  Lee,  65  Conn.  265,  30  (1881). 
Atl.   1110,   48  Am.   St.  Rep.   202,  27  3.  §  1939. 
L   R.  A.  498    (1894)    (injury  self -in- 
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expert  cannot  properly  be  asked  as  to  whether  a  person  could  have 
a  given  ailment  and  still  remain  in  ignorance  of  it.* 

§  2422.  (Illustrative  Instances  of  Judgments;  Medicine; 
Cause  and  Effect);  Permanence.  —  A  very  important  point  to 
■which  the  judgment  of  a  medical  expert  may  reasonably  be  ad- 
dressed is  as  to  the  permanence  ^  or  other  probable  future  course  ^ 
of  the  effects  "which  the  witness  states. 


§  2423.  (Illustrative  Instances  of  Judgments;  Medicine; 
Cause  and  Effect);  Conjecture  excluded.  —  The  doctor  is  not  per- 
mitted to  guess  any  more  than  are  other  witnesses.  Probabilities, 
even  definite  possibilities,  he  may  be  allowed  to  state.  A  basis  of 
experience  will,  however,  be  demanded  in  all  cases.  Pure  specula^ 
tion  and  conjecture  divorced  from  a  substratum  of  fact  must  be 
rejected.-'     A  comparatively  slight  basis  of  fact  may,  however, 


4.  New  York  Mut.  L.  Ins.  Co.  v. 
Simpson,  (Tex.  Civ.  App.  1894)  28 
S.  W.  837. 

§  2422-1.  Alabama.  —  Southern 
Ry.  Co.  V.  Hobbs,  43  So.  844  (1907) 
(kidney). 

Illinois.  —  Lake  Erie,  etc.,  R.  Co. 
V.  Willis,  39  111.  App.  649    (1890). 

Indiana.  —  Louisville,  etc.,  R.  Co. 
V.  Falvey,  104  Ind.  409,  3  N.  E.  389, 
4  N.  E.  908  (1885)  ;  Noblesville,  etc.. 
Gravel  Road  Co.  v.  Cause,  76  Ind. 
142,  40  Am.  Dec.  224   (1881). 

Minnesota.  —  Peterson  v.  Chicago, 
etc.,  R.  Co.,  38  Minn.  511,  39  N.  W. 
485    (1888). 

Nebraska.  —  Chicago,  etc.,  R.  Co. 
V.  Archer,  46  Nebr.  907,  65  N.  W. 
1043    (1896). 

New  York.  —  Montgomery  v.  Long 
Island  E.  Co.,  8  N.  Y.  Suppl.  811 
(1890)  ;  Johnson  v.  Manhattan  R. 
Co.,  52  Hun  (N.  Y.)  Ill,  4  N.  Y. 
Suppl.  848  (1889);  Oties  r.  Cowles 
Electric  Smelting,  etc.,  Co.,  4  Silv. 
Supreme  (N.  Y.)  274,  7  N.  Y.  Suppl. 
251  (1889);  Campbell  v.  New  York 
Cent.,  etc.,  R.  Co.,  3  N.  Y.  Suppl.  694 
(1888)  ;  Reichman  v.  Second  Ave.  R. 
Co.,  1  N.  Y.  Suppl.  836   (1888). 


Pennsylvania.  —  Wilt  v.  Vickers,  8 
Watts  227   (1839). 

Texas.  —  Sabine,  etc.,  R.  Co.  «. 
Ewing,  7  Tex.  Civ.  App.  8,  26  S.  W. 
638    (1894). 

Washington.  —  Taylor  v.  Ballard, 
24  Wash.  191,  64  Pac.  143   (1901). 

United  States.  —  Reed  v.  Pennsyl- 
vania R.  Co.,  56  Fed.  184  (1893); 
Cunningham  v.  New  York  Cent.,  etc., 
R.  Co.,  49  Fed.  439   (1892). 

2.  Jerome  v.  United  Rys.  Co.  of  St. 
Louis,  (Mo.  App.  1911)  134  S.  W. 
107;  Witty  r.  Springfield  Traction 
Co.,  (Mo.  App.  1911)  134  S.  W.  82; 
Cross  1-.  City  of  Syracuse,  200  N.  Y. 
393,  94  N.  E.  184  (1911)  (pain  prob- 
ably last ) . 

§  2423-1.  Huba  t:  Schenectady  R. 
Co.,  85  N.  Y.  App.  Div.  199,  83  N.  Y. 
Suppl.  157  (1903);  Bellemare  v. 
Third  Ave.  R.  Co.,  46  N.  Y.  App.  Div. 
557,  61  N.  Y.  Suppl.  981  (1900); 
Swinson  v.  Brooklyn  Heights  R.  Co., 
15  Misc.  (N.  Y.)  69,  36  N.  Y.  Suppl. 
445  (1895)  ;  Atkins  v.  Manhattan  R. 
Co.,  57  Hun  (N.  Y.)  102,  10  N.  Y. 
Suppl.  432  (1890);  Elsas  r.  Second 
Ave.  R.  Co.,  56  Hun  (N.  Y.)  161,  9 
N.  Y.  Suppl.  210   (1890)    (might  suf- 
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answer  the  requirements  of  administration.  Thus,  a  judgment 
based  upon  the  history  of  similar  cases  will  not  be  deemed  specula- 
tive." 

Range  of  evidence  restricted.  —  As  an  administrative  matter, 
the  judge  may  impose  reasonable  restrictions  upon  the  range  of 
evidence  permitted  to  the  medical  expert.  He  is  perfectly  au- 
thorized, for  example,  in  insisting  that  the  judgment  of  the  witness 
be  delivered  from  the  medical  rather  than  from  the  legal  stand- 
point. Sound  administration  requires  that  the  province  of  the 
court  and  jury  should  not  unnecessarily  be  invaded  by  the  reason- 
ing of  witnesses.  Thus,  a  qualified  expert  may  be  forbidden  to 
state  that  a  given  circumstance  is  a  "  contributory  cause  "  of  an 
identified  result.^  In  much  the  same  way,  although  he  may  well 
be  allowed  to  assert  that  enumerated  circumstances  would  be  sufii- 
cient  to  account  for  an  observed  effect,  he  will  not  be  permitted 
to  go  further  and  declare  that,  in  the  particular  case,  the  assigned 
cause  actually  did  bring  about  the  result.*  For  similar  reasons, 
he  may  not  be  allowed  to  state  that  a  given  cause  invariably  pro- 
duces a  certain  effect.®  In  general,  should  the  jury  be  as  capable 
of  drawing  the  inference  as  the  witness  himself  would  be,  no 
necessity,  and,  consequently,  no  justification,  arises  for  allowing 
the  latter  to  deduce  it.^  The  propriety  of  adopting  such  a  course 
seems  to  be  especially  plain  where  the  fact  covered  by  the  judg- 
ment would  be  one  determinative  of  the  action  of  the  jury.  For 
the  witness  to  decide  as  to  what  was  the  relative  position  of  two 
persons  at  the  time  when  certain  facts  in  the  res  gestae  occurred, 
might  practically  be  equivalent  to  a  determination  of  the  issues 

fer  pain )  ;  Gregory  v.  New  York,  etc.,  3.  Travelers'  Ins.   Co.  v.  Thornton, 

R.  Co.,  55  Hun   (N.  Y.)   303,  8  N.  Y.  119  Ga.  455,  46  S.  E.  678   (1904). 

Suppl.   525    (1890);    O'Brien  v.  New  4.  Lake  Shore,  etc.,  R.  Co.  ■!;.  Shook, 

York,   etc.,   R.   Co.,   13   N.   Y.   Suppl.  16  Ohio  Cir.  Ct.  665,  9  Ohio  Cir.  Dec. 

305,  distinguishing  Griswold  v.   New  9    (1898). 

York   Cent.,   etc.,   R.   Co.,   115   N.  Y.  5.  Wabash  Western  R.  Co.  v.  Fried- 

61,   21   N.   E.   726,   12  Am.    St.   Rep.  man,  41   111.  App.  270    (1891);   Van 

775    (1889).   Bailey   v.   Westcott,    14  Zandt  v.  Mutual  Ben.  L.  Ins.  Co.,  55 

Daly  (N.  Y.)  506,  4  N.  Y.  Suppl.  482  N.  Y.  169,  14  Am.  Rep.  215,  reversing 

(1888)  ;  Toges  v.  New  York,  etc.,  R.  6  Alb.  L.  J.  96   (1873)  ;  Tebo  v.  Au- 

Co.,    105    N.    Y.    617,    11    N.    E.   369  gusta,  90  Wis.   405,   63   N.  W.    1045 

(1887);    Strohm  v.  New  York,   etc.,  (1895). 

R.  Co.,  96  N.  Y.  306   (1884).  6.  Cook  v.  State,  24  N.  J.  L.  843 

2.  Alberti    v.   New    York,    etc.,    R.  (1855), 
Co.,  118  N.  Y.  77,  23  N.  B.  35,  6  L. 
R.  A.  765   (1889). 
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submitted  to  the  jury.  If  so,  the  inference  will  be  rejected.'^  A 
fortiori,  one  not  medically  trained  will  not  be  permitted  to  draw 
it.8 

§  2424.  (Illustrative  Instances  of  Judgments;  Medicine); 

Death.  — ■  Reasoning  with  regard  to  the  fact  of  death  may  form  a 
legitimate  subject  for  the  judgment  of  an  expert.  He  will  be  per- 
mitted, for  example,  to  testify  as  to  whether  enumerated  facts  set 
forth  a  sufficient  cause  for  its  occurrence  in  a  particular  case.-' 
The  witness,  moreover,  may  diagnose  from  the  appearances  pre- 
sented in  the  evidence  what  was  the  cause  ^  or,  should  this  be  re- 
garded as  invading  the  province  of  the  jury,  whether  the  phe- 
nomena would  indicate  a  sufficient  cause  for  the  death.* 

§  2425.  (Illustrative  Instances  of  Judgments;  Medicine); 

Disease.  —  Well  within  tbe  range  of  the  judgment  of  a  skilled 
witness  concerning  the  subject  of  disease  is  the  matter  of  the  dem- 
onstrating power  and  general  value  of  detailed  symptoms.  The 
expert  may  properly  state  an  opinion  as  to  how  far  certain  of  these 
will  afford  the  basis  for  a  satisfactory  diagnosis.^  In  a  similar 
way,  his  reasoning  may  be  admissible  as  to  what  was  the  cause  of 
certain  appearances  manifested  under  given  circumstances.^ 

7.  Brown  v.  State,  55  Ark.  593,  18       108    (1905),    judgment   affirmed   222 
S.  W.  1051    (1892);  Kennedy  v.  Peo-       III.  462,  78  N.  E.  805   (1906). 

pie,  39  N.  y.  245    (1868);  Cooper  v.  §    2425-1.    Hartung    r.    People,    4 

State,  23  Tex.  331    (1859).  Park.   Cr.    (N.  Y.)   319   (1859). 

8.  Champ  v.  State,  32  Tex.  Cr.  87,  2.  Donnelly    i'.    St.    Paul    City   R. 
22  S.  W.  678   (1893).  Co.,    70    Minn.    278,    73    X.   W.    157 

§    2424^1.   Livingston   r.    Com.,    14  (1897);    Haviland  v.   Manhattan   R. 

Gratt.    (Va.)    592    (1857).  Co.,   15   N.  Y.   Suppl.  898    (1891). 

2.  Chicago   Union   Traction    Co.    v.  Objective  and  subjective  symptoms. 
Roberts,   229   111.   481,   82  N.  E.  401  — Where   the   symptoms   detailed   to 

(1907)   (traumatism)  ;  Davis  r.  State,  the  expert  are  only  in  part  subjective, 

(Tex.  Cr.  App.  1908)    114  S.  W.  366.  his   judgment   on   them    may   be   re- 

3.  Where  no  direct  evidence  exists  as  ceived.  Eckels  r.  Muttschall,  230  111. 
to  the  actual  res  gestw  of  a  transac-  462,  82  N.  E.  S72  (1907).  A  fortiori, 
tion  and  inexperienced  persons  might  where  the  basis  of  the  medical  opin- 
be  misled  into  wrong  conclusions,  ion  is  entirely  objective  it  will  be  ad- 
competent  skilled  witnesses  may  be  mitted.  City  of  Chicago  ;.  JlcXally. 
allowed  to  testify  as  to  the  actual  227  111.  14,  81  N.  E.  23  (1907). 
cause  of  death  but,  even  here,  the  In  proportion  as  the  subjective 
inquiry  mav  properly  be  limited  to  mental  state  manifests  itself  objec- 
what  might  have  produced  this  re-  tively,  e.  g.,  by  exclamations  of 
suit  rather  than  what  actually  did  pain,  the  judgment  will  be  received, 
so.     Goddard  r.  Enzler,  123  111.  App.  Gibler  r.  Quincy,  0.  &  K.  C.  R.  Co., 


3275  Medical  Judgments  as  to  Injubies.        §  2425a 

Prohahilities.  —  An  expert  may  be  allowed  to  state  which 
among  several  possible  causes  is  the  probable  one,  that  operative 
in  producing  a  certain  result.* 

Proximate  cause.  —  As  between  several  contributing  causes,  an 
expert  may  assign  that  which  he  deems  to  be  proximate.*  The 
classification  in  this  respect,  however,  adopted  by  the  professional 
expert  must  be  made  along  medical  lines.  He  will  not  be  per- 
mitted, as  a  rule,  to  speak  from  the  legal  point  of  view,  as  for 
example,  by  stating  what  causes  were  "  contributory  "  to  a  given 
injury  for  which  liability  is  claimed.^ 

Treatment.  —  Should  the  facts  relating  to  a  particular  treat- 
ment of  a  disease  be  embodied  in  an  appropriate  question,  the 
expert  may  properly  declare  his  judgment  as  to  whether  the  course 
actually  adopted  was  proper,®  necessary  ^  or  "  sanctioned "  by 
established  medical  usage.*  He  may  also  testify  as  to  his  prog- 
nosis, the  probable  future  course  of  the  disease,  in  view  of  the 
treatment  administered.* 

§  2425a.  (IHusttative  Instances  of  Judgments;  Medicine; 

Disease) ;  Injuries.  —  As  in  case  of  disease,  the  medical  expprt 
may  give  his  judgment  as  to  injuries.  For  example,  upon  a  de- 
tailed enumeration,  he  may  declare  the  essential  nature  and  char- 

129    Mo.    App.    93,    107    S.    W.    1021  5.  Travelers'  Ins.  Co.  v.  Thornton, 

(1908).  119  Ga.  455,  46  S.  E.  678   (1904). 

On  the  other  hand,  the  presence  of  6.  Indiana. —  Bishop  v.  Spining,  38 

self-serving  statements  by  the  patient  Ind.  143   (1871). 

among  the  grounds  for  the  proposed  Iowa.  —  Broadhead   v.   Wiltse,    35 

judgment    of    the    expert    may    well  Iowa  429    (1872). 

warrant  its  rejection.     Chicago  Union  Michigan.  —  Spaulding  r.  Bliss,  83 

Traction  Co.  r.  Giese,  229  111.  260,  82  Mich.    311,    47    N.    W.    210    (1890); 

N.  E.  232  ( 1907 )  ;  City  of  Chicago  v.  Mayo  v.  Wright,  63  Mich.  32,  29  N". 

McNally,    227    111.    14,    81    N.   E.    23  W.  832   (1886). 

( 1907 )  ;    Gibler   v.   Quincy,   0.   &   K.  Pennsylvania.  —  Olmstead   t.   Gere, 

C.   R.   Co.,   129  Mo.  App.   93,   107   S.  100  Pa.  St.  127   (1882). 

W.    1021     (1908)     ("history    of    the  Wisconsin.  —  Allen    v.    Voje,     114 

case").  Wis.  1,  89  N.  W.  924  (1902). 

3.  Pennsylvania  Co.  v.  Frund,  4  7.  Reed  v.  Madison,  85  Wis.  667, 
Ind.  App.  469,  30  N.  E.  1116  (1892).  56  N.  W.  182   (1893). 

4.  Jarvis  v.  Metropolitan  St.  R.  8.  Allen  v.  Voje,  114  Wis.  1,  89  N. 
Co.,  65  N.  Y.  App.  Div.  490,  72  N.  Y  W.  924    (1902). 

Suppl.  829    (1901);   Bowen  v.  Hunt-  9.  People  v.  Johnson,  70  111.  App. 

ington,  35  W.  Va.  682,  14  S.  E.  217       634    (1896). 
(1891);   Vosburg  V.  Putney,  86  Wis. 
278,  56  N.  W.  480    (1893). 
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acter  of  a  physical  disturbance.'     In  accordance  with  this,  he  can 
also  assign  what  he  regards  as  the  proper  ^  treatment  therefor. 

Province  of  the  jury.  —  A  distinct  object  of  administration  is 
to  protect  the  province  of  the  jury  from  the  reasoning  of  witnesses. 
The  inertia  of  the  court  against  admitting  this  secondary  species 
of  evidence  becomes  great  in  proportion  as  the  fact  to  be  covered 
by  the  mental  operation  is  one  material  to  the  issue.  It  results 
from  these  rules,  when  used  in  combination,  that  should  the  fact 
within  the  special  province  of  the  jury  be  one  as  to  which  their  own 
reasoning  could  fairly  be  relied  on,  the  judgment  of  the  expert  is 
excluded.  Thus,  in  case  of  an  injury,  the  relative  position  of 
those  on.  and  by  whom  the  wound  was  inflicted  may  be  a  material 
circumstance.  Should  the  location  and  direction  of  an  injury 
necessarily  indicate  the  essential  facts  in  the  res  gestw  the  judg- 
ment of  the  expert  on  the  subject  will  usually  not  be  received.^ 
The  case  is  still  stronger  in  favor  of  declining  to  receive  the  in- 
ference of  an  ordinary  observer.* 

§  2426.  (Illustrative  Instances  of  Judgments;  Medicine; 
Disease) ;  Psychological  Conditions A  thoroughly  trained  medi- 
cal expert  shows  peculiar  helpfulness  to  the  jury  in  diagnosing 
psychological  conditions.  Special  and  appropriate  training  is 
naturally  needed.'  To  a  certain  extent,  this  mental  equipment 
will  vary  with  the  nature  of  the  malady,^  dementia,^  idiocy,  in- 
sanity,* weakmindedness  ®  or  the  like. 

Sufficient  data  demanded.  —  The  appropriate  data  for  the  judg- 
ment of  an  expert  as  to  psychological  conditions  is  normally  con- 
tained in  the  hypothetical  question.  These  must  be  sufficient  for 
the  purpose.     The  same  requirement  is  made  where  the  witness 

§    2425a-l.   Galveston,  etc.,   R.   Co.  (1876)  ;  State  v.  Pritchett,  106  N.  C. 

1-.  Parrish,    (Tex.  Civ.  App.  1897)   43  667,    11   S.   E.   357    (1890)    (superin- 

S.  W.  .536.  tendent  of  an  insane  asylum). 

2.  Chains  V.  Lake,  71  N.  H.  90,  51  2.  Green  v.  State,  64  Ark.  523,  43 
Atl.   260    (1901).  S.  W.  973   (1898);  Fairchild  v.  Bas- 

3.  Brown  v.  State,  55  Ark.  593,  18  comb,  35  Vt.  398    (18G2). 

S.  W.  1051    (1892)  ;  Kennedy  v.  Peo-  3.  Bever  r.  Spanglcr,  93  Iowa  576, 

pie,  39  N.  Y.  245   (1868)  ;   Cooper  v.  61    N.    W.     1072     (1895)      (senile); 

State,  23  Tex.  331    (1859).  State  r.  Feltes,  51  Iowa  495,  1  N.  W. 

4.  Champ  v.  State,  32  Tex.  Cr.  87,  755    (1879)    (delirium  tremens). 
22  S.  W.  678  (1893).  4.  §§  1902  et  seq.,  2007  et  seq. 

§  2426-1.  White  v.  McPherson,  183  5.  Ray  r.  Ray,  98  N.  C.  566,  4  S. 

Mass.    533,    67    N.    E.    643     (1903);       E.  526    (1887). 
Russell     V.     State,     53     Miss.     367 
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does  not  testify  as  an  expert  but  merely  as  a  skilled  observer. 
Here,  observation  is  the  source  of  the  required  data.®  Hearsay  is 
not  sufficient.''  Thus,  reading  over  the  record  of  a  patient  on  the 
books  of  an  insane  asylum  is  not  a  sufficient  qualification  to  speak 
as  to  his  mental  condition.*  Technical  training  of  some  sort  seems 
to  be  imperative.  The  mere  care  and  nursing,  however,  of  those 
mentally  diseased  v^ill  not  warrant  the  person  so  related  to  a 
patient  to  testify  regarding  his  mental  condition.^  Nor  is  atten- 
tion to  the  religious  needs  of  the  inmates  of  an  institution  a 
qualifying  circumstance.  A  chaplain,  for  example,  cannot  prop- 
erly give  his  opinion  as  to  the  sanity  of  those  with  whom  he  is 
brought  in  contact.*" 

§  2427.  (Illustrative  Instances  of  Judgments;  Medicine; 
Disease);  Standard  of  Insanity;  Ability  to  transact  Business.  —  As- 
suming that  a  witness  skilled  in  insanity  is  suitably  qualified,  what 
standard  shall  he  be  asked  to  apply?  Recognizing  that  perfect 
sanity  is  unattainable;  it  is  at  once  evident  that  the  medical 
standard  of  mental  unsoundness  differs  from  and  is  much  more 
inclusive  than  the  legal.  The  latter  has  relation,  in  the  average 
instance,  to  the  question  of  right  or  liability.  Most  frequently,  the 
inquiry  in  civil  cases  is :  Has  there  been  sufficient  mental  capacity 
on  the  part  of  A  to  confer  a  right  upon  B  ?  In  criminal  actions, 
the  very  similar  question  is  whether  the  accused  had  the  mental 
power  to  render  himself  liable  for  the  consequences  of  an  act  into 
which  a  given  mental  state  enters  as  a  constituent.  In  either 
relation,  the  law  sets  itself  to  determine  as  to  whether  the  indi- 
vidual subject  to  investigation  understood  the  nature  and  con- 
sequences of  his  act.  To  what  extent  may  the  insanity  expert  be 
asked  the  same  question  directly  or  by  implication  ? 

Ability  to  transact  business.  —  In  certain  cases,  knowledge  of 
the  consequences  of  conduct  has  been  measured  by  a  rule  with 
which  the  average  juryman  is  fairly  familiar,  ability  to  transact 

6.  The  requirement  has  even  been  8.  Prentis  v.  Bates,  88  Mich.  567, 
made  that  a  personal  examination  50  N.  W.  637,  93  Mich.  254,  53  N. 
must  have  been  had,  if  the  inference       W.  153,  17  L.  R.  A.  494   (1891). 

of  a  witness  is  to  be  received.     State  9.  State  v.  Crisp,  126  Mo.  605,  29 

V.  Palmer,  161  Mo.  152,  61  S.  W.  651  S.  W.   699    (1895). 

(1901).  10.  Ledwith    v.    Claffy,    18    N.    Y. 

7.  Barber's  Appeal,  63  Conn.  393,  App.  Div.  115,  45  N.  Y.  Suppl.  612 
27  Atl.  973,  22  L.  R.  A.  90  (1893).  (1897). 
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business.^  Thus,  the  expert  may  be  asked  whether  the  subject  of 
the  hypothetical  question  had  "  the  usual  and  ordinary  capacity 
for  the  transaction  of  the  business  of  life,"  ^  or,  more  simply, 
whether  he  is  "  capable  of  transacting  ordinary  business."  *  Such 
an  inquiry  is  not  regarded  as  invading  the  province  of  the  jury.* 

§  2428.  (Illustrative  Instances  of  Judgments;  Medicine; 
Disease;  Standard  of  Insanity);  Legal.  —  As  in  case  of  Con- 
clusions,-'' it  is  an  objective  of  judicial  administration  to  prevent 
an  intrusion  upon  the  province  of  judge  and  jury  by  permitting 
witnesses  to  apply  legal  standards.^  From  this  general  rule,  ex- 
pert witnesses  are  by  no  means,  exempt,  although  much  adminis- 
trative indulgence  is  necessarily  accorded  to  them.  In  case  of 
insanity,  therefore,  the  witness  will  not  be  allowed  to  state  the 
judgment  to  which  he  arrives  on  the  application  of  the  legal 
standard  of  liability.^  Yet  even  here  there  are  modifying  ad- 
ministrative considerations.  The  intrusion  upon  the  province  of 
the  tribunal  may  be  more  apparent  than  actual.  Should  the  facts 
be  few  and  simple,  more  especially  should  they  be  such  as  to  con- 
clude the  matter,  one  way  or  the  other,  the  jury,  who  have  heard 
all  the  evidence,  cannot  well  be  misled.  The  inference  is  a  neces- 
sary one  and  whether  the  jury  follow  the  expert  or  not,  but  little 
prejudice  can  have  been  suffered  by  receiving  the  judgment. 
Where,  however,  the  facts  are  ambiguous  in  meaning  or  evenly 
balanced  in  weight,  a  large  content  of  reasoning  on  the  part  of 

§  2427-1.  Province  of  the  jury.—  R.  Co.  v.  Brundige,  (Tenn.  1905)   84 

As  a  rule,  an  ordinary  observer  will  S.  W.  805. 

not  be  permitted  to  give  his  inference  Even    a    subscribing    witness    haS 

as  to  whether  a.  grantor  was  mentally  been  refused  an  opportunity  of  stat- 

capable    of    executing    a    deed,    that  ing    such    an    inference.      Struth    v. 

being  a  question  for  the  jury.     Wil-  Decker,   (Md.  1905)   59  Atl.  727. 

liams  p.  Livingston,    (Tex.  Civ.  App.  2.  Poole   v.    Dean,    152   Mass.   589, 

1908)    113  S.  W.  786.  26  N.  E.  406   (1891). 

The     degree     of     mental     capacity  3.  Torrey  v.  Burney,  113  Ala.  496, 

which  a  party  whose  act  is  called  in  21   So.  348    (1897). 

question  must  have   in   order   to   en-  4.  Mayville  v.  French,  246  111.  434, 

able  him  to  malie  a  valid  contract,  la  92    N.    E.    919     (1910);    Curtice    v. 

a,    question    of    law    for    the    court.  Dixon,  (N.  H.  1907)  68  Atl.  587. 

Whether    a    party    actually    has    the  §  2428-1.  §§  2325  et  seq. 

required  degree  presents  one  of  fact  2.  Schneider   v.    Manning,    121    III. 

for  the  jury.     In  neither  connection  376,  12  N.  E.  267   (1887). 

are  the  opinions  of  witnesses  compe-  3.  An  expert  medical  witness  may 

tent  evidence.    Nashville,  C.  &  St.  L.  be  allowed  to  state  a  judgment  that 
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the  expert  may  be  subversive  of  the  rights  of  the  opponent  and 
fairly  entitle  him  to  a  reversal. 

Civil  cases.  —  The  mental  capacity  of  the  grantor  in  a  deed  or 
other  constituent  instrument,  and,  in  general,  the  ability  of  a 
given  person  to  form  a  specific  intent  or  other  mental  state  and  to 
render  it  effective  in  a  legal  way,*  cannot  properly  be  made  the 
direct  subject  of  the  judgment  of  one  skilled  in  insanity.  The 
legitimate  function  of  the  jury,  as  the  judging  body,  will  be  at 
all  times  safeguarded. 

Criminal  liability.  —  Speaking  generally,  the  witness  skilled  in 
insanity  will  not  be  permitted  to  answer  as  to  whether  one  ac- 
cused of  crime  possessed  the  mental  capacity  to  form  a  specific 
intent  or  other  psychological  state  essential  to  the  existence  of  the 
crime  charged.  Thus,  on  an  indictment  for  homicide,  an  insanity 
expert  cannot  properly  be  asked :  "  When  the  defendant  has  been 
undeniably  subject  to  fits  of  epilepsy,  should  he  not  have  the  bene- 
fit of  every  reasonable  doubt  that  might  arise  as  to  his  sanity  ?  "  ^ 
Nor  will  the  inquiry  as  to  whether  the  defendant  was  rationally 
competent  to  the  extent  of  knowing  the  nature  and  consequences 
of  his  act,  or  the  difference  between  right  and  wrong  ®  be  regarded 
as  permissible.     The  evidence  has,  however,  been  received.''     An 

the  testatrix  was  insane  but  not  that  medical  idea,  and  in  many  eases  a 
at  a  given  time  she  was  incapable  of  man  who  is  in  the  opinion  of  the 
executing  a.  valid  will.  Garrus  v.  medical  experts  of  unsound  mind  can- 
Davis,  234  111.  326,  84  N.  E.  924  not  claim  the  benefit  of  Section  84 
(1908).  of   the  Indian  Penal   Code.      Chhaju 

4.  Wyse  v.  Wyse,  155  N.  Y.  367,  Mai  v.  The  King  Emperor  of  India, 
49  N.  E.  942    (1898).  10  Punjab  Law  Reporter  346   (1909). 

5.  State  V.  Klinger,  46  Mo.  224  See  also  Chhaju  Mai  v.  The  King 
(1870).  Emperor    of    India,    6    Madras    Law 

6.  State    V.    Klinger,    46    Mo.    224  Times   101    (1908). 

(1870);    People    v.    Tuczkewitz,    149  Action  of  appellate  courts.— Where 

N.  Y.  240,  43  N.  E.  548   (1896).  the   action   of  the   lower  tribunal   in 

Only  unsoundness  of  mind  so  great  respect  to  legal  responsibility  as  af- 

that  it  materially  impairs  the  cogni-  fected    by    insanity    has    been    based 

tive  faculties  can  form  a  ground  of  upon  reason,   it  will  not,  as   a  rule, 

exemption  from  criminal  responsibil-  be    disturbed   in   an   appellate   court, 

ity.     The   nature   ani^  extent   of  the  Mir    Abdullah     and    others    v.     The 

impairment  are   required  to  be   such  Crown,  11  'Punjab  L.  R.  656,  No.  215 

as  would  make  thf;  oflFender  incapable  (case  No.  513  of  1909)     (1910). 

of  knowing  the  nature  of  the  act,  or  7.  U.  S.  v.  Guiteau,  1  Mackey   (D. 

that  he   is   doing  what  is  wrong   or  C.)    498,   47   Am.    Rep.   247    (1882); 

contrary    to    the    law.      The    test   of  State  t;.  Roselair,  (Or.  1910)   109  Pao. 

insanity  as  viewed  from  a  legal  stand-  865;   State  v.  Leehman,  2  S.  D.  171, 

point    does    not    councide    with    the  49  N.  W.  3   (1891). 
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observer  skilled  in  insanity  may  also  properly  testify  that  he  saw 
the  defendant  just  before  a  fatal  affray  and  that,  in  his  opinion, 
the  latter  then  knew  that  it  was  wrong  to    shoot  a  man.* 

Testamentary  capacity.  —  A  prominent  connection  in  M'hich  the 
standard  actually  applied  by  the  witness  may  be  of  considerable 
importance  is  that  of  testamentary  capacity.  Speaking  generally, 
the  insanity  expert  should  not  be  allowed  to  give  a  judgment  as  to 
whether  the  subject  of  the  inquiry  was  legally  capable  of  executing 
a  will.^  Should  the  answer  sought,  however,  relate  to  a  situation 
which  apparently  admits  of  but  one  interpretation,  as,  for  ex- 
ample, the  issue  be  one  regarding  the  capacity  of  a  frenzied 
maniac  or  of  a  person  in  a  state  of  complete  coma,  the  judgment 
offered  is  not  so  much  upon  a  question  of  law  as  upon  a  matter  of 
fact.  Under  these  circumstances,  it  might  not  unreasonably  be 
felt  that  the  error  of  admitting  the  inquiry  in  this  objectionable 
form  was,  if  error  at  all,  a  harmless  one. 

§  2429.  (Illustrative  Instances  of  Judgments;  Medicine; 
Disease) ;  Weight  of  Inference  as  to  Insanity While  the  attend- 
ing physician  may  be  permitted  to  testify  as  an  expert  regarding 
the  meaning  of  familiar  symptoms  bearing  on  the  question  of 
insanity,^  even  here  the  judgment  of  one  who  has  made  the  subject 

8.  State  V.  Banner,  149  N.  C.  519,  Betts  v.  Betts,  113  Iowa  111,  84  N. 
63  S.  E.  84  (1908).  W.  975   (1901). 

Cross-examination.   —  Where    the  Massachusetts.  —  May  v.  Bradlee. 

cross-examination  of  an  alienist  has  127  Mass.  414   (1879). 

been   as   to   knowledge   of   right   and  Ohio.  —  Eunyan  v.  Price,   15  Ohio 

wrong,  the  redirect  may  properly  be  St.  1,  86  Am.  Dec.  459   (1864). 

as   to  the   ability  of  the   accused  to  Vermont.  —  Fairchild    v.    Bascomb, 

control  himself  so  as  to  do  right  or  35  Vt.  398   (1862). 

ivrong.    State  v.  Crowe,  39  Mont.  174,  §  2429-1.    Common    knowledge.  — 

102  Pac.  579    (1909).  Certain    inferences    regarding    abnor- 

For  example,  where  an  alienist  has  mal  mental  states  are  so  common  as 

testified  that  an  accused  person  was  to  be  entirely  within  the  function  of 

insane,    it  is   not   error   to   ask   him  the    ordinary    observer    and,     conse- 

upon   cross-examination   whether   the  quently,  of  the  jury.     Thus,  in  case 

defendant  knew  it  was  wrong  to  kill  of  intoxication,   a  skilled  witness   is 

a  man  or  commit  a  burglary.     State  not  required  in  order  to  state  whether 

V.  Crowe,  39  Mont.  174,  102  Pac.  579  a  person  who  was  able  to  observe  and 

(1909).  narrate  the  details  of  an  aflfray  was 

9.  Illinois.  —  Schneider  v.  Man-  so  incapacitated  by  reason  of  intoxi- 
ning,  121  111.  376,  12  N.  E.  267  cation  as  to  be  insane.  Yet  such  a 
(1887).  question     has     been      hypothetically 

Iowa.  —  Marshall  v.  Hanby,  115  stated  to  an  expert.  Duke  r.  State, 
Iowa    318,    88    N.    W,    801     (1902);        (Tex.  Or.  App.  1911)   134  S.  W.  705. 
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a  matter  of  special  study  may  well  carry  increased  weight.^  In 
case  of  the  more  subtle  and  unfamiliar  forms  of  mental  unsound- 
ness, the  ordinary  physician  must  needs  be  silent.  Here,  the 
specialist  has  exclusive  possession  of  the  field.  Indeed,  several 
jurisdictions  impose  the  rule  that  only  medical  witnesses  who  show 
the  acquirement  of  special  skill  and  experience  will  be  permitted 
to  testify  on  the  subject  of  insanity.^  The  position  of  such  courts 
is,  in  main,  that  declared  by  the  supreme  court  of  Texas :  *  "  Ex- 
pert testimony  in  insanity  cases  has,  in  general,  proved  so  unsatis- 
factory that  only  those  who  are  expert  in  mental  diseases  or  psy- 
chological studies  are  regarded  as  authority,  for  it  is  a  knowledge 
rarely  attained,  and  involving  much  study,  observation  and  ex- 
perience." In  any  case,  the  qualification  must,  in  a  general  way, 
be  shown  to  be  commensurate  with  the  inference.^ 

The  time,  moreover,  covered  by  the  judginent  as  to  insanity 
must  be  made  definite  if  the  inference  is  to  be  relevant.* 

Action  of  appellate  courts.  —  While  the  trial  court  has  a  dis- 
cretion as  to  the  form  of  interrogatories  to  be  asked  concerning 
mental  unsoundness,  its  refusal  to  exercise  such  an  administrative 
function  furnishes  no  legal  ground  for  complaint.'^ 

§  2430.  (Illustrative  Instances  of  Judgments);  Mining  Mat- 
ters.i  —  The  business  of  mining  furnishes,  especially  in  certain 
sections,  a  prominent  subject  of  litigation.  In  this  connection, 
much  use  is  necessarily  made  of  the  judgments  of  those  who,  in 
the  opinion  of  the  'court,  are  sufficiently  qualified  by  scientific 

2.  California.  —  People  v.  Sowell,  19  Atl.  832  (1890);  Com.  v.  Rich, 
145  Cal.  292,  78  Pac.  717   (1904).  14  Gray  (Mass.)  335  (1859);  Russell 

District   of   Columbia.  — ShaSer  v.  v.   State,   53  Miss.   367    (1876);   Mo- 

U.  S.,  24  App.  D.  C.  417  (1904).  Leod  v.  State,  31  Tex.  Cr.  331,  333, 

Illinois.  — Ma.jvn\e  v.  French,   246  20  S.  W.  749  (1892). 

111.  434,  92  N.  E.  919    (1910).  4.  MeLeod  v.  State,  31  Tex.  Cr.  331, 

Fer»n'on*.  —  Hathaway  v.   National  333,  20  S.  W.  749    (1892). 

L.  Ins.  Co.,  48  Vt.  335   (1875).  5.  Abbott  v.  Com.,  107  Ky.  624,  55 

England.  — B,.  v.  Wright,  R.  &  R.  S.    W.    196,    21    Ky.    L.    Rep.    1372 

339   (1817).  (1900). 

Special  knowledge.  —  An  expert  in  6.  Huyck  v.  Rennie,  (Cal.  1907)  90 

insanity    may     testify    that    certain  Pac.  929. 

symptoms  could  not  all  be  present  in  7.  Spiers    v.    Hendershott,     (Iowa 

the  same  individual  at  once.     People  1909)   120  N.  W.  1058. 

V.  Sowell,  145  Cal.  292,  78  Pac.  717  §    2430-1.    See   also   §§    822,    908, 

(1904).  2032,  2033. 

3.  Hutchins  v.  Ford,   82   Me.    363, 

Vol.  Ill  — 206 
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"training  or  practical  experience  *  to  aid  the  deliberations  of  the 
jury.  Kao-wledge  "  entirely  theoretical "  ^  may  not  be  sufficient 
upon  which  to  found  a  satisfactory  judgment.  The  matter  is 
largely  one  of  administration,  that  is,  within  the  "  discretion  "  of 
the  trial  judge.* 

Prospecting.  —  An  important  element  of  the  work  of  a  witness 
trained  in  mining,  testifying  as  a  skilled  observer  or  as  an  expert, 
is  as  to  his  diagnosis  of  the  formation  and  conditions  existing  in  a 
particular  mine.  His  opinion  will  also  be  received  as  to  the  pros- 
pects of  its  future  development,  e.  g.,  whether  a  vein  will  probably 
prove  continuous.' 

§  2431.  (Illustrative  Instances  of  Judgments;  Mining  Mat- 
ters) ;  Cause  and  Effect.  —  The  relation  of  cause  and  effect  may  be 
of  the  highest  consequence  in  connection  with  mining  matters. 
Wherever  relevant,  it  may  be  stated  by  one  shown  to  be  competent 
to  do  so.  Such  a  witness  may  testify  as  to  what,  in  his  opinion, 
would  be  a  satisfactory  cause  for  a  given  occurrence,  e.  g.,  an 
accident.-'  In  like  manner,  the  heating  of  the  air  receiver  of  a 
mine  at  a  certain  point  would  indicate  to  a  skilled  observer  that 
carbonic  dioxide  is  being  forced  into  the  mine.'' 

§  2432.  (Illustrative  Instances  of  Judgments;  Mining  Mat- 
ters) ;  Possibilities.  —  How  far  given  aets,^  occurrences  ^  or  ope- 
rations ^  are  possible  may  be  stated  in  the  judgment  of  a  mining 
expert.  In  general,  the  probable  happening  of  a  particular  series 
of  events  or  of  the  coming  into  being  of  a  special  situation  can  be 
testified  to  by  him.  In  like  manner,  the  limits  of  possible  ac- 
complishment by  an  adequate  inspection  may  be  announced  in  the 
judgment  of  such  a  witness.     For  example,  he  will  be  permitted 

2.  McNamara   v.    Logan,    100   Ala.  Co.  v.  Stroff,  200  111.  483,  66  N.  E.  29 
187,    14    So.    175     (1893)     (miner);  (1902)     (insufficient  bracing). 
Hedlum  v.  Holy  Terror  Min.  Co.,  16  2.  Alabama  Consol.  Coal  &  Iron  Co. 
S.  D.  261,  92  N.  W.  31   (1902).  r.  Heald,    (Ala.  1910)   53  So.  162. 

3.  Lineoski  u.  Susquehanna  Coal  Co.,  §   2432-1.   Hedlun  v.   Holy  Terror 
157  Pa.  St.  153,  27  Atl.  577    (1893).  Min.  Co.,  16  S.  D.  261,  92  N.  W.  31 

4.  Czareoki  v.  Seattle,  etc.,  R.,  etc.,  (1902). 

Co.,     30     Wash.     288,     70    Pac.     750  2.  Sloss-Sheffield   Steel  &  Iron   Co. 

(1902).  V.    Sharp,     (Ala.    1908)    47    So.    279 

5.  Kahn   v.    Old   Tel.    Min.    Co.,    2       (gas  explosion). 

Utah  174   (1887).  3.  Blasting. — Evidence  may  be  given 

§    2431-1.    Donk    Bros.    Coal,    etc.,      by  a  mining  expert  as  to  whether  a 
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to  say  whether  it  would  have  been  practicable  to  have  employed 
such  watchfulness  as  to  discover  a  particular  danger,  e.  g.,  that  a 
rock  in  the  roof  of  the  mine  would  fall.*  In  any  case,  the  fact 
sought  to  be  elicited  by  means  of  the  question  must  be  relevant 
to  the  inquiry.^ 

§  2433.  (Illustrative  Instances  of  Judgments;  Mining  Mat- 
ters) ;  Propriety A  competent  mining  expert  will  be  permitted 

to  state  the  proper  way  in  which  mining  operations,  e.  g.,  firing  a 
"  shot,"  ^  repairing  or  maintaining  the  mine  itself  or  the  works, 
ways  and  machinery  connected  with  it,  should  be  conducted. 
Equally  well  he  will  be  allowed  to  testify  as  to  what  mine  con- 
struction is  suitable.^  Should  the  branch  of  mining  involved  in  a 
particular  inquiry  be  unusual  or  not  of  the  standard  type,^  strong 
administrative  necessity  may  exist  for  receiving  the  testimony  of 
the  mining  expert  on  the  subject. 

§  2434.  (Illustrative  Instances  of  Judgments;  Mining  Mat- 
ters) ;  Safety An  important  consideration  involved  in  litigation 

regarding  so  hazardous  a  business  as  that  of  mining  is  as  to  what 
conditions  or  operations  are  reasonably  safe.^  Here,  the  mining 
expert  is  greatly  in  demand  for  judicial  purposes.    What  methods 

method  has  been  or  can  be  devised  for  2.  McNamara   v.   Logan,    100   Ala. 

detecting    the    preaence    of    an    unex-  187,    14    So.    175    (1893)     (cross   en- 

ploded    dynamite    cartridge    used    in  tries);   Smuggler  Union  Min.   Co.  v. 

blasting.    Stephen   v.   DuflFy,   237   111.  Roderick,  25  Colo.  16,  53  Pac.  169,  71 

549,  86  N.  E.  1082   (1909).  Am.   St.  Eep.   106    (1898)     (carrying 

4.  SIoss-ShefBeld  Steel  &  Iron  Co.  up  a  slope)  ;  Island  Coal  Co.  v.  Neal, 
V.  Green,  (Ala.  1909)   49  So.  301.  15  Ind.  App.  15,  42  N.  E.  953,  43  N. 

5.  Moving  earth. —  The  opinions  of  E.  463  (1896)  (propping  and  cap- 
experts  as  to  the  quantity  of  earth  or  ping  a  roof)  ;  Tanner's  Adm'r  v.  W. 
gravel  which  a  miner  could  move  in  A.  Wickliffe  Coal  Co.,  (Ky.  1908) 
a  day  are  properly  excluded,  where  32  Ky.  Law  Rep.  1304,  108  S.  W.  351 
not  confined  to  ground  of  any  particu-  (timbering  entry). 

lar  character  or  condition  or  to  any  3.  Grant  v.  Varney,  21   Colo.   329, 

stated  season,  and  the  witnesses  are  40  Pac.  771    (1895)    (timbering  of  a 

not    shown    to   be    familiar   with    it.  shaft)  ;     Monahan    v.    Kansas     City 

Walton  v.  Wild  Goose  Min.  and  Trad-  Clay,  etc.,  Co.,  58  Mo.  App.  68  (1894) 

ing  Co.,  123  Fed.  209,  60  C.  C.  A.  155  (timbering  of  a  shaft)  ;   Faulkner  v. 

(1903).  Mammoth  Min.  Co.,  23  Utah  437,  66 

§  8433-1.  Hougland  v.  Avery  Coal  Pac.  799   (1901). 

&    Mining    Co.,    152    111.    App.    565  §  2434-1.  Hamilton  v.  Spring  Val- 

(1910).  ley  Coal  Co.,  149  III.  App.  10  (1909). 
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of  construction  ^  or  appliances  ^  and  machinery  *  are  fairly  to  be 
considered  safe  or  what  operations  are  conducted  with  the  care  of 
a  prudent  man,  are  facts  which  may  properly  be  covered  by  his 
judgment.  Whether  a  particular  danger  attendant  upon  mining 
operations  will  be  likely  to  develop  under  given  circumstances  * 
may  be  stated  by  a  witness  qualified  in  such  matters. 

Adequate  knowledge  of  the  subject  is,  of  course,  essential  to  the 
relevancy  of  such  a  judgment.® 

Province  of  the  jury.  —  Where  the  matter  is  one  which  the  jury 
are  capable  of  understanding  for  themselves  in  its  various  details, 
no  necessity  for  receiving  the  judgment  of  the  expert  is  shown  to 
exist.  The  judge  will  be  especially  apt  to  reach  this  conclusion 
where  the  element  of  pure  reasoning  bulks  largely  in  the  mental 
result  which  the  witness  is  asked  to  state.  Thus,  it  has  been  held 
that  the  relative  safety  of  different  methods  used  in  letting  cars 
down  into  the  shaft  is  a  question  for  the  jury,  and  hence  that 
expert  evidence  is  not  admissible  to  show  what  method  is  safest.'' 

§  2435.  (Illustrative  Instances  of  Judgments)  j'Ra.ilioai'M.a.t- 

ters.i  —  Actions  for  personal  injuries  inflicted  in  the  operation  of 
railroads  and  street  railways  are  a  prominent  feature  of  modem 
litigation.     This  is  equivalent  to  saying  that  the  railroad  or  rail- 

2.  McNamara  v.  Logan,  100  Ala.  A  machinist  who  had  worked  for 
187,  14  So.  175  (1893)  (width  of  several  years  in  connection  with  the 
cross  entry  in  a  coal  mine ) .  making,   installing,  and  operation  of 

3.  Southern  Coal  &  Coke  Co.  v.  hoisting  machinery  has  been  held  to 
Swinney,  (Ala.  1907)  42  So.  808  be  competent  to  testify  as  an  expert 
(latches).  as  to  the  danger  of  using  a  broken 

Common  knowledge.  —  The  general  sheave  wheel  in  a  mine  hoist,  and 
rule  is  that  a  witness  may  state  facts  the  proper  way  to  repair  such  a 
only  when  the  question  to  be  deter-  wheel,  although  he  had  never  re- 
mined  is  the  result  of  common  ex-  paired  one.  Treadwell  Gold  ilining 
perience  of  all  men  of  ordinary  edu-  Co.  r.  Cheney,  (Alaska)  162  Fed.  593, 
cation,  or  is  to  be  inferred  from  par-  89  C.  C.  A.  351  (1908). 
ticular  facts.  So,  an  expert  is  not  5.  Thayer  r.  Smoky  Hollow  Coal 
competent  to  give  his  opinion  that  a  Co.,  (Iowa  1903)  96  N.  W.  718  (fall 
rope  without  n  chain   attachment   }S  of  slate ) . 

an  unsafe  appliance  for  hoisting  tim-  6.  Kellyville  Coal  Co.  v.  Moreland, 

bers  in  a  mine.     Cummings  v.  Keins  121  111.  App.  410  (1905). 

Copper   Co.,  40  Mont.  599,   107   Pac.  7.  Johnson  v.  Union  Pac.  Coal  Co., 

904  (1910).  (Utah  1904)  76  Pac.  1089. 

4.  Luman  v.  Golden  Ancient  Chan-  §  2435-1.  See  also  §§  826  et  seq., 
nel  Min.   Co.,    140  Cal.  700,  74  Pac.  919  et  seq.,  2035  et  seq. 

307   (1903). 
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way  expert  is  frequently  relied  on  for  his  judgment  in  aid  of 
judicial  action.  Leaving  for  later  consideration  questions  arising 
under  the  operation  of  trolley  or  street  railway  lines,^  it  may  be 
said  with  regard  to  railroads  that  the  facts  and  reasoning  of  per- 
sons scientifically  trained  or  practically  experienced  with  respect 
to  railroad  affairs  *  will,  in  general,  be  received  in  any  relevant 
connection.  The  great  constituent  departments  into  which  the 
consideration  of  railroad  matters  may  apparently  be  divided  with 
advantage  are  those  of  (1)  construction,  (2)  equipment,  (3)  ope- 
ration. Before  examining  these  in  this  general  order,  it  may  be 
proper  to  mention  that  the  judgment  of  the  railroad  expert  is  by 
no  means  confined  to  these  particular  subjects. 

Layout.  —  The  physical  layout  upon  the  surface  of  the  ground 
of  a  given  railroad  may  have  important  consequences  which  may 
be  pointed  out  to  the  jury  by  the  railroad  expert  qualified  in  that 
respect.  Thus,  he  may  state  the  effect  upon  the  earning  capacity 
of  a  given  railroad  which  has  been  caused  by  the  circumstance 
that  it  is  crossed  by  the  tracks  of  another  line.* 

Protecting  province  of  the  jury.  —  An  obvious  limitation  upon 
the  use  of  expert  testimony  in  connection  with  railroad  matters  is 
that  many  important  facts  in  relation  to  it  are  those  of  common 
knowledge.^  Nobody,  for  example,  requires  to  be  informed  that 
certain  things  are  dangerous.*     A  very  large  number  of  acts  are 

2.  §  2447.  (coupling    cars);    Hamilton    v.    Des 

3.  Budge  V.  Morgan's  Louisiana,  Moines  Valley  E.  Co.,  36  Iowa  31 
etc.,  E.,  etc.,  Co.,  108  La.  349,  32  So.       (1872). 

535  (1902)  ;  Seaver  v.  Boston,  etc.,  E.  Maine.  —  Hill  v.  Portland,  etc.,  E. 

Co.,    14    Gray    (Mass.)     466     (1860)  Co.,   55    Me.    438,   92   Am.   Dec.    601 

(machinist);    McCray   v.    Galveston,  (1867)    (blowing  whistle), 

etc.,  E.  Co.,  89  Tex.  168,  34  S.  W.  95  'New   York.  —  Bookman  v.   Master- 

(1896);    Ft.   Worth,   etc.,    E.    Co.   v.  son,  83  N.  Y.  App.  Div.  4,  81  N.  Y. 

Thompson,  75  Tex.  501,  12  S.  W.  742  Suppl.  962   (1903)    (length  of  a  push 

(1889)    (brakeman).  stick). 

4.  Lake  Shore,  etc.,  E.  Co.  v.  Balti-  Oregon.  —  Nutt  v.  Southern  Pac. 
more,  etc.,  E.  Co.,  149  111.  272,  37  Co.,  25  Oreg.  291,  35  Pac.  653  (1894) 
N.  E.  91   (1894).  (unloading  heavy  freight). 

5.  California.  —  Kerrigan  v.  Mar-  6.  Arkansas. —  Fordyce  v.  Lowman, 
ket  St.  E.  Co.,  138  Cal.  506,  71  Pac.  62  Ark.  70,  34  S.  W.  255  (1896)  (rid- 
621   (1903)    (height  of  stakes).  ing  on  flat  car  pushed  ahead  of  an 

Iowa. — Kitteringham  v.  Sioux  City,  engine), 
etc.,  Co.,  62  Iowa  285,  17  N.  W.  585  Indiana.  —  Cleveland,    etc.,    E.    Co. 

(1883)     (removing  brasses  from  car-  v.  De  Bolt,  10  Ind.  App.  174,  37  N. 

wheel  boxes);   Muldowney  v.  Illinois  E.  737   (1894)    (cattle  guard);  Penn- 

Cent.   B.    Co.,    36   Iowa   462    (1873)  sylvania  Co.  v.  Lindley,  2  Ind.  App. 


§  2436  Judgments  of  Expeets.  3286 

likewise  so  common  that  the  proper  way  of  doing  them  is  known  to 
everyone.  Persons  in  general  are  well  acquainted  with  what  is  the 
nature  of  the  result  apt  to  follow  certain  happenings  on  a  rail- 
road.' Under  such  circumstances,  the  jury  need  no  assistance 
from  the  expert.  There  is,  therefore,  no  administrative  justifica- 
tion for  receiving  his  judgment. 

§  2436.  (Illustrative  Instances  of  Judgments;  Railroad  Mat- 
ters);   ftualiflcations    of    Witness The    qualification    required 

must  be  shown  to  have  been  gained  in  a  department  of  railroad 
affairs  involved  in  the  pending  inquiry.-'  Should  the  experience 
proved  have  no  relation  to  the  res  gestae  of  the  case  it  will  not  be 
regarded  as  sufficient  to  qualify.^  Thus,  an  attorney  associated 
with  a  claim  department  will  not  be  permitted,  although  familiar 
■with  the  various  employees  of  the  road,  to  testify  on  a  technical 
question  regarding  a  railroad  operation.^  The  experience,  more- 
over, must  be  distinctly  a  railroad  one  if  it  is  to  qualify  a  witness 
to  speak  in  this  connection.  For  example,  a  person  familiar  with 
stationary  engines  cannot  properly  state  what  necessity  there  is 
for  a  jerk  in  starting  a  locomotive.*  Should  the  judgment  con- 
cern a  matter  of  importance,  fairness  to  the  adversary  may  sug- 
gest that  the  qualifications  of  the  witness  be  affinnatively  estab- 

111,  28  N.  E.  106  (1891)  (cattle  skill  and  experience  and  the  relation- 
guard),  ship  between  the  branch  of  the  ser- 

lowa. — ^Muldowney  v.   Illinois  Cent.  vice  in  which  he  has  been  engaged, 

R.  Co.,  36  Iowa  462  (1873)    (making  and  the  question  upon  which  he  is  to 

a  coupling).  testify.     Florida  East  Coast  Ry.  Co. 

Maine.  —  Hill  v.  Portland,  etc.,  R.  r.  Lassiter,  (Fla.  1910)  52  So.  975. 
Co.,    55   Me.    438,   92   Am.   Dec.    601  2.  Bergen    Neck    E.    Co.    ■!;,    Point 

(1867)     (blowing  whistle  at  particu-  Breeze,  etc.,  Co.,  57  N.  J.  L.  163,  30 

lar  time).  Atl.    584     (1894);    Ballard    v.    New 

Missouri.  —  Goins  v.   Chicago,  etc.,  York,  etc.,   R.   Co.,   126  Pa.   St.   141, 

R.  Co.,  47  Mo.  App.  173   (1891).  19  Atl.   35    (1889);   Ft.  Worth,  etc., 

7.  Toledo,  etc.,   R.   Co.  v.  Jackson,  R.  Co.  v.  Thompson,  2  Tex.  Civ.  App. 

6  Ind.  App.  547,  32  N.  B.  793  (1892)  170,  21  S.  W.  137   (1893)  ;  Overby  v. 

(change  in  road  bed).  Chesapeake,   etc.,   R.   Co.,  37   W.  Va. 

§    2436-1.   The   qualifications   of   a  524,  16  S.  E.  813   (1893);  McKelvey 

witness  to  testify  as  an  expert  upon  r.    Chesapeake,    etc.,   R.    Co.,    35    W. 

a  question  pertaining  to  railroading  Va.  500,  14  S.  E.  261    (1891). 
are    determined    by    considering    the  3.  Ft.  Worth,  etc.,  R.  Co.  v.  Thomp- 

particular  branch  of  the  business  in  son,  2  Tex.  Civ.  App.   170,  21  S.  W. 

which  he  has  been  engaged,  the  length  137   (1893). 

of  time  that  he  has  served  in  a  par-  4.  Williams    r.    Louisville,   etc.,   R. 

ticular     capacity,     his     opportunities  Co.,  103  Ky.  298,  45  S.  W.  71,  19  Ky. 

for  obtaining  the  requisite  knowledge,  L.  Rep.  2014    (1898). 
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lished  before  he  be  allowed  to  testify.^  The  only  satisfactory  test 
of  the  qualifications  of  a  railroad  expert  is  that  it  should  be  rea- 
sonably commensurate  with  the  judgment  which  the  witness  pro- 
poses to  give.  In  other  words,  the  benefit  to  be  anticipated  fro-m 
his  reasoning,  by  way  of  aid  to  the  jury,  must  be  such  as  to  out- 
weigh the  administrative  dangers  involved  in  the  incidental 
intrusion  upon  the  province  of  the  latter. 

§  2437.  (Illustrative  Instances  of  Judgments;  Railroad  Mat- 
ters); Construction. — Facts  and  judgments  regarding  railroad 
construction  must  be  sought  only,  so  far  as  technical,  from  the 
expert  skilled  in  railroad  matters.  A  wide  range  of  appropriate 
inferences  may  be  within  his  province.^  Thus,  it  may  be  declared 
that  certain  work  could  have  been  done  if  the  performance  had  not 
been  prevented.^  That  a  particular  construction  has  been  prop- 
erly carried  out  ^  or  was  necessary  *  to  accomplish  the  end  in- 
tended, may  be  a  fair  inference.  As  a  practical  matter  of  con- 
struction, few  questions  to  the  railroad  expert  are  more  frequently 
put  than  as  to  whether  a  cattle-guard "  should  have  been  built 
along  the  track  at  a  particular  place.  In  case  the  witness  possess 
the  special  qualifications  required  he  may  give  his  judgment  as  to 
what  it  will  probably  cost  to  complete  a  road  ®  and  at  what  point 
it  could  technically  be  said  to  be  "  finished."  '' 

§  2438.  (Illustrative  Instances  of  Judgments;  Railroad  Mat- 
ters;  Construction);  When  Judgment  is  rejected.  —  Should  it 
chance,  in  connection  with  any  matter  of  railroad  construction, 
that  the  facts  are  few  and  simple  and  such  as  are  well  known  to 
the  jury,  no  necessity,  and  consequently  no  justification,  will 
exist  for  receiving  the  inference  of  the  expert.     Accordingly,  it 

5.  Southern  E.  Co.  v.  Crowder,  135  Civ.  App.  1897)   42  S.  W.  255    (how 

Ala.  417,  33  So.  335    (1902).  it  can  be  made  most  safe). 

§  2437-1.  Louisville  &  N.  R.  Co.  v.  4.  Guinn  v.  Iowa  &  St.  L.  R.  Co., 

Sandlin,    126    Ala.    585,    28    So.    40  125  Iowa  301,   101  N.  W.  94   (1905) 

(1900)    (track  construction).  (ditching). 

2.  Louisville,  etc.,  R.  Co.  v.  Donne-  5.  Amstein  v.  Gardner,    134  Mass, 
gan,    111    Ind.    179,    12    N.    E.    153  4  (1883). 

(1887).  6.  Waco  Tap.  R.  Co.  v.  Shirley,  45 

3.  Colorado     Midland    R.     Co.     V.      Tex.  355   (1876). 

O'Brien,   16    Colo.   219,   27   Pac.   701  7.  Hilton   v.   Mason,    92    Ind.    157 

(1891)    (transporting  laborers)  ;  Gal-       (1883). 
veston,  etc.,  R.   Co.   v.   Pitts,    (Tex. 
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will  be  rejected.  Tkus,  the  dangers  to  cattle  from  failure  to  con- 
struct a  guard  rail  at  a  particular  point  along  the  track  may  he  so 
obvious  as  to  be  perceived  by  the  jury  on  a  view  or  necessarily 
adduced  by  them  from  the  evidence.-' 

§  2439.  (Illustrative  Instances  of  Judgments;  Railroad  Mat- 
ters) ;  Equipment The  railroad  expert  may  state  his  inference 

as  to  the  general  condition  of  railroad  appliances  ^  and  what  is 
their  practical  value  in  use.^  What  would  have  been  the  effect 
in  preventing  an  accident  or  other  occurrence  of  providing  suitable 
equipment,*  such  as  air  brakes  *  or  spark  arresters  ^  may  be  stated 
by  a  qualified  railroad  expert.  In  much  the  same  way,  he  will  be 
competent  to  give  a  judgment  as  to  whether  the  rolling  stock  ® 
is  in  good  condition  "^  and  suitable  for  the  purpose  for  which  it  was 
intended.®  Similarly,  whether  a  given  defect  in  equipment  is  a 
serious  matter  or  could  have  been  detected  ®  and,  if  so,  by  what 
means,  may  be  properly  declared  by  a  railroad  expert. 


§  2438-1.  Cleveland,  etc.,  K.  Co.  v. 
De  Bolt,  10  Ind.  App.  174,  37  N.  E. 
737  (1894);  Pennsylvania  Co.  v. 
Lindley,  2  Ind.  App.  Ill,  28  N.  E. 
106  (1891). 

§  2439-1.  Atchison,  etc.,  K.  Co.  v. 
Osborn,  58  Kan.  768,  51  Pac.  286 
(1897). 

2.  Louisville,  etc.,  E.  Co.  v.  Hall, 
87  Ala.  708,  6  So.  277,  13  Am.  St. 
Rep.  84,  4  L.  R.  A.  710  (1888) 
( whipping  straps )  ;  Mobile  &  M.  R. 
Co.  V.  Blakely,  59  Ala.  473,  481 
( 1877 )    ( stopping  train) . 

3.  Chicago,  etc.,  R.  Co.  v.  Krug,  22 
Ind.  App.  393,  53  N.  E.  1033   (1899). 

4.  Galveston,  etc.,  R.  Co.  •;;.  Croa- 
kell,  6  Tex.  Civ.  App.  160,  25  S.  W. 
486    (1894). 

5.  Texas,  etc.,  R.  Co.  v.  Watson, 
190  U.  S.  287,  23  S.  Ct.  681,  47  L. 
ed.  1057   (1903). 

Spark  arresters.  —  For  example,  an 
engineer  of  experience  may  be  per- 
mitted to  testify  that  a  locomotive  in 
proper  condition  and  equipped  with 
a  first  class  spark  arrester  will  not 
throw  live  sparks  as  large  as  a  cowpea 


or  even  as  a  pinhead.  Louisville, 
etc.,  R.  Co.  V.  Marbury  Lumber  Co., 
132  Ala.  520,  32  So.  745,  90  Am.  St. 
Rep.  917  (1902),  or  large  enough  to 
set  a,  fire.  Kansas  City,  etc.,  R.  Co. 
V.  Blaker,  68  Kan.  244,  75  Pac.  71, 
64  L.  R.  A.  81  (1904). 

6.  Atchison,  etc.,  R.  Co.  f.  Osborn, 
58  Kan.  768,  51  Pac.  286  (1897) 
( engines ) . 

7.  Denver,  T.  F.  W.  R.  Co.  v. 
Smock,  23  Colo.  456,  48  Pac.  681 
(1897)    (freight  car). 

8.  Conway  v.  Fitzgerald,  70  Vt. 
103,  39  Atl.  634  (1897)  (carrying  ca- 
pacity of  lumber  cars). 

9.  International,  etc.,  R.  Co.  v. 
Collins,  (Tex.  Civ.  App.  1903)  75  S. 
W.  814. 

Testimony  of  an  experienced  car  in- 
spector that,  if  a  lag  screw  fasten- 
ing a  handhold  on  a  railway  car 
ladder  is  so  loose  that  it  will  pull  off 
in  ordinary  use,  "  a  close  inspection 
would  disclose  it,"  is  not  objection- 
able as  a  conclusion.  San  Antonio 
&  A.  P.  Ry.  Co.  v.  Beauchamp,  (Tex. 
Civ.  App.  1909)  116  S.  W.  1163. 


3289  Eaileoad  Opeeations.  §§  2440,  2441 

§  2440.  (Illustrative  Instances  ot  Judgments;  Railroad  Mat- 
ters; Equipment) ;  "When  Judgment  is  rejected Should  the  in- 
quiry in  any  given  case  relate  to  a  matter  of  railroad  equipment 
as  to  which  the  traveling  public  are  entirely  familiar,  and  the 
aspect  in  which  the  question  is  presented  is  by  no  means  technical, 
the  judgment  of  the  expert  will  not  be  received.  The  jury  can 
draw  as  correct  an  inference  as  he.  For  example,  where  the  facili- 
ties for  loading  and  unloading  passengers  ^  or  discharging  freight  ^ 
are  well  known,  the  situation  dispenses  with  the  services  of  the 
railroad  expert. 

§  2441.  (Illustrative  Instances  of  Judgments;  Railroad  Mat- 
ters); Operation;  Cause  and  Effect.  —  The  cause  of  a  given  occur- 
rence, e.  g.,  an  accident,^  in  connection  with  railroad  operation  or 
what  could  have  been  done  if  anything,  to  have  prevented  it,^ 
may  be  stated  by  the  skilled  railroad  employee.  In  much  the  same 
way,  the  trained  witness  will  be  permitted  to  state  what,  in  his 
judgment,  will  be  the  probable  effect  of  a,  given  happening*  or 
of  a  particular  defect  in  a  machine.*  Where  the  content  of  reason- 
ing, or  even  of  conjecture,  is  made  high  because  of  the  absence 
of  practical  experience,  the  judgment  may  be  rejected.     Thus, 

§  2440-1.  Keller  v.  New  York  Cent.  Construction  of  rule.  —  In  general, 
R.  Co.,  2  Abb.  Dec.  (N.  Y.)  480,  24  a  suitably  qualified  expert  in  rail- 
How.  Pr.  (N.  Y.)  172  (1861).  road  matters  may  state  his  interpret 
2.  Nutt  v.  Southern  Pac.  Co.,  2S  tation  or  construction  of  a  regulation 
Oreg.  291,  35  Pac.  653  (1894).  of  the  company.  International  &  G. 
§  2441-1.  Brownfield  v.  Chicago,  N.  R.  Co.  v.  Brice,  (Tex.  Civ.  App. 
etc.,  R.  Co.,  107  Iowa  254,  77  N.  W.  1910)   126  S.  W.  613. 

1038    (1899)     (broken   axle);    Seaver  2.  Donahoe   v.   New  York,   etc.,   R. 

V.    Boston,     etc.,    R.     Co.,     14    Gray  Co.,    159    Mass.    125,    34    N.    E.    87 

(Mass.)     466     (1860)     (derailment);  (1893);    McCray   v.   Galveston,    etc., 

Hoyt  P.  R.  Co.,  57  N.  Y.  678  (1874);  R.    Co.,   89    Tex.    168,    34    S.    W.    95 

Missouri,    etc.,    R.    Co.    ■;;.    Sherman,  (1896)     (car   properly   loaded), 

(Tex.  App.  1899)   53  S.  W.  386   (ex-  3.  Williams  v.  R.  Co.,  103  Ky.  298, 

plosion    of   locomotive);    Ft.   Worth,  45     S.    W.     71     (1898)      (locomotive 

etc.,  R.  Co.  V.  Thompson,  75  Tex.  501,  starting  train)  ;    Baltimore   &   0.  R. 

12  S.  W.  742   (1889).  Co.  v.  Thompson,   10  Md.  85    (1856) 

Reasonableness  of  regulation.— For  (effect  on  cattle);  Missouri,  etc.,  R. 

example,    the    reasonable    nature    of  Co.  v.  Baker,    (Tex.  Civ.  App.   1902) 

the  given  regulation,  in  view  of  the  68    S.   W.    556    (cornering   a   freight 

practical  dangers  which  it  is  intended  car  in  injuring  the  hand  hold). 

to  prevent,  may  be  stated.    Freemont  4.  Brabbits  v.  Chicago,  etc.,  R.  Co., 

V.  Boston  &  M.  R.  R.,  98  N.  Y.  Suppl.  38  Wis.  289    (1875)    (leaky  throttle 

179,  111  App.  Div.  831  (1906)    (coup-  valve), 
ling  cars). 


§§  2442,  24-43         Judgments  or  Experts.  3290 

neither  a  conductor  nor  an  engineer,  however  skilful  in  the  dis- 
charge of  their  ordinary  duties,  can  state  the  distance  to  which  a 
train  moving  at  a  given  velocity  would  be  likely  to  hurl  a  human 
body  struck  by  it." 

§  2442.  (Illustrative  Instances  of  Judgments;  Railroad  Mat= 

ters;  Operation);  Danger  and  Safety Where  the  danger  is  not 

obvious,  expert  evidence  may  be  received  from  a  suitably  qualified 
expert.^  Thus,  on  an  action  for  injuries  to  a  brakeman,  resulting 
from  a  defective  link  and  pin  used  in  coupling  cars,  the  question 
whether  the  danger  of  the  coupling  was  increased  by  the  pin  being 
so  bent  that  it  could  not  be  made  with  the  link  fast  in  the  draw- 
head  of  the  standing  car  is  a  subject  for  expert  evidence  rather 
than  to  be  determined  by  the  jury  from  the  facts  in  the  case.^ 
In  like  manner,  the  expert  may  give  his  judgment  as  to  the  dangers 
of  making  other  couplings,*  under  various  circumstances.  Should 
it  happen,  however,  that  the  inquiry  calls  for  a  non-technical 
inference,  e.  g.,  whether  a  particular  way  of  raising  a  car  was 
reasonably  safe,*  no  necessity  is  shown  for  encroachment  upon  the 
province  of  the  jury  and  the  judgment  of  an  expert  is  accordingly 
rejected. 

§  2443.  (Illustrative  Instances  of  Judgments;  Railroad  Mat- 
ters; Operation) ;  Operating  Force.  — ^ISTo  one  could  well  be  more 
competent  than  the  practical  railroad  expert  to  give  a  judgment 
helpful  to  the  jury  as  to  the  workman  like  ability  of  a  particular 
member  of  an  operating  force.  Such  an  opinion  may  be  as  to 
absolute  or  relative  capacity.  That  is,  he  may  state  whether  the 
workman  is,  in  himself  considered,  up  to  the  requirements  of  his 
work.^  On  the  other  hand,  he  may  declare  in  what  way  his 
effectiveness  compares  with  that  of  those  associated  with  him  or 
in  relation  to  some  other  standard.    Where  the  possession  of  special 

5.  Aidt  r.  State,  2  Ohio  Cir.  Ct.  18,  2.  Goins  i'.  Chicago,  etc.,  E.  Co.,  47 

1  Ohio  Cir.  Dee.  337    (1886).  Mo.  App.  173  (1891). 

§  2442-1.  One  who  is  not  shown  to  3.  Texas  &  N.  0.  R.  Co.  v.  McCoy, 

be  especially  slcilled  in  the  technical  (Tex.  Civ.  App.  1909)   117  S.  W.  446. 

aspects    of    the    situation    regarding  *■  Yarber  v.  Chicago  &  A.  Ey.  Co., 

danger    in    railroading    will    not    be  235  111.  589,  85  N.  E.  928   (1908). 

permitted   to    draw    an    inference   on  §    2443-1.    Louisville,   etc.,   R.    Co. 

the  subject.     Thompson  r.  Galveston,  '"•    Davis,    99    Ala.    593,    12    So.    786 

H.  &  S.  A.  Ry.  Co.,    (Tex.  Civ.  App.  (1892)    (one-armed  brakeman). 
1908)   106  S.  W.  910. 


3291  Peefoemance  of  Duty.  §  2444 

knowledge  is  a  qualification  to  a  member  of  the  operating  force, 
facte  tending  to  show  the  existence  of  such  knowledge  may  be 
received. - 

§  2444.  (Illustrative  Instances  of  Judgments;  Railroad  Mat" 

ters;  Operation);  Performance  of  Duty ^A  competent  railroad 

expert  may  state  an  opinion  as  to  whether,  in  the  performance  of 
duty,  certain  acts,  such  as  employing  the  services  of  a  track- 
walker,^ are  necessary.  A  judgment  may  also  properly  be  de- 
clared as  to  what  are  the  duties  of  particular  railroad  employees 
under  given  circumstances,^  e.  g.,  of  a  switchman  to  couple  cars 
and  set  air  brakes.* 

Possibilities.  —  The  possibility,  from  a  technical  standpoint, 
of  performing  certain  railroad  acts  *  or  that  particular  occurrences 
should  happen^  may  form  a  legitimate  subject  for  the  judgment 
of  an  expert  qualified  in  such  matters.  Among  things  which  may 
happen  in  railroading,  few  are  of  greater  practical  importance 
than  the  distance  *  or  time  limits  '^  within  which  it  would  be 
possible,  under  given  circumstances,  to  have  stopped  a  train  mov- 
ing witii  a  specified  momentum.  The  competent  *  witness  may  be 
allowed  to  assert  the  means  by  which,  if  at  all,  such  a  result  could 

2.  Southern  Pac.  Co.  -v.  Bartine,  170  York,  etc.,  R.  Co.,  11  N.  Y.  App.  Div. 

Fed.  72.5   (1909)    (interstate  rates).  50,  42  N.  Y.  Suppl.  915   (1896)    (the 

§  2444^1.  Galveston,  etc.,  R.  Co.  v.  distance   to   which   an   engine   would 

Bohan,    (Tex.  Civ.  App.   1898)    47  S.  have   thrown   sparks   if   it   had   been 

W.  1050.  properly  constructed)  ;   Gulf,  etc.,  R. 

2.  Missouri  Pac.  R.  Co.  v.  Mackey,  Co.  v.  Irvine,  (Tex.  Civ.  App.  1903) 
33  Kan.  303,  6  Pac.  291  (1885)  (fire-  73  S.  W.  540;  Houston,  etc.,  R.  Co. 
men);  Reeves  v.  Chicago,  M.  &  St.  v.  Rodican,  15  Tex.  Civ.  App.  550, 
P.  Ry.  Co.,  (S.  D.  1909)  123  N.  W.  40  S.  W.  535  (1897)  (hear  a  whistle 
498  (position  of  rear  brakeman  on  as  far  off  from  a  hand-car  as  from  a, 
approaching      station);      St.      Louis  train). 

Southwestern    Ry.    Co.    of    Texas    v.  5.  Maryland,   D.   &  V.   Ry.   Co.  v. 

Boyd,    (Tex.   Civ.  App.   1909)    119   S.  Brown,    109    Md.    304,    71    Atl.    1005 

W.    1154    (position    of    switchman);  (1909)    (locomotive  move  under  given 

Long  V.  Red  River,  T.  &  S.  Ry.  Co.,  conditions). 

(Tex.  Civ.  App.  1905)   85  S.  W.  1048  6.  Stewart  v.  Long  Island  R.   Co., 

(brakeman).  54   N.   Y.   App.    Div.   623,    66   N.   Y. 

3.  St.  Louis  Southwestern  Ry.   Co.  Suppl.  436   (1900). 

of  Texas  v.  Rea,  (Tex.  Sup.  1905)  87  7.  Buckman   v.    Missouri,    etc.,    R 

S.  W.  324,  reversing  (Tex.  Civ.  App.  Co.,  100  Mo.  App.  30,  73  S.  W.  270 

1904)  84  S.  W.  428.  (1903)    (engineer,  section  hand). 

4.  Robinson  v.  St.  Louis,  etc.,  R.  8.  Alabama,  etc.,  R.  Co.  v.  Burgess, 
Co.,  21  Mo.  App.  141  (1886)  (main-  119  Ala.  555,  25  So.  251,  72  Am.  St. 
tenance  of  fence);   Jamieson  v.  New  Rep.  943  (1898). 
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be  accomplished.*  Somewhat  more  of  the  element  of  reasoning 
may  be  involved  when  the  witness  is  asked  to  give  his  judgment 
as  to  what  are  the  limits  of  possibility  in  this  ^^  or  other  connec- 
tions. 

Propriety.  —  What  acts  are  proper  under  given  circumstances 
from  a  railroad  point  of  view,  in  a  particular  connection^-'  may 
be  announced  by  one  qualified  to  do  so.  "What  is  the  right  method 
of  performing  them  ^^  is  equally  a  question  within  the  function  of 
the  railroad  expert.  He  may,  therefore,  be  permitted  to  declare 
how  certain  definite  acts  ought  properly  to  be  done.^^ 

§  2445.  (Illustrative  Instances  of  Judgments;  Railroad  Mat- 
ters; Operation);  When  Inference  is  rejected Familiar  rail- 
road operations  known  to  everyone  do  not  require  the  services  of 
an  expert.  Thus,  the  traveling  public  and  intelligent  people  in 
general  recognize  the  difference  between  an  express  and  an  ac- 
commodation train  ^  and  that  certain  operations  connected  with 
railroading,  such  as  riding  on  a  flat  car  pushed  ahead  by  an 
engine  ^  or  coupling  cars  *  are  essentially  dangerous.  ISTo  ad- 
ministrative necessity  or  warrant  exists  therefore  for  trespassing 
upon  the  field  of  the  jury. 

9.  Southern  R.  Co.  v.  Crowder,  135  cident  to  railroad  life  are  qualified  as 
Ala.  417,  33  So.  335  (1902).  experts   to  express   the  opinion  that 

10.  Stewart  v.  Long  Island  R.  Co.,  the  moving  forward  of  a  car  was  the 
166  N.  Y.  604,  59  N.  E.  1130  (1901)  best  and  safest  means  of  extricating 
(stopping  train).  one    under    its    wheels.      Matthews' 

11.  Chicago,  etc.,  R.  Co.  v.  Harring-  Adm'r  v.  Louisville  &  N.  R.  Co.,  (Ky. 
ton,  192  111.  9,  61  N.  E.  622   (1901)  1908)  113  S.  W.  459. 

( standing  on  point  of  foot  board  of  13.  Missouri,  etc.,  R.  Co.  v.  Merrill, 
locomotive);  Sieber  v.  Great  North-  61  Kan.  671,  60  Pac.  819  (1900); 
em  R.  Co.,  76  Minn.  269,  79  N.  W.  95  Missouri  Pac.  R.  Co.  r.  Johnson,  59 
(1899)  (use  of  engine  as  snowplow).  Kan.  776,  53  Pac.  129  (1898)  (test- 
IB.  Chicago  &  A.  Ry.  Co.  v.  Yarber,  ing  of  bridge  timbers)  ;  Illinois  Cent. 
137  111.  App.  486  (1907)  (handling  R.  Co.  v.  Davidson,  76  Fed.  517,  22 
cars)  ;  Kerns  ■!).  R.  Co.,  94  la.  121,  62  C.  C.  A.  306  (1896)  (constructing 
N.  \Y.  692  (1895)  (coupling  cars);  railroad  platform  with  relation  to 
Missouri  Pac.  R.   Co.  v.  Johnson,  59  the  track). 

Kan.   776,  53  Pac.   129    (1898);   San  §  2445-1.  Gray  «.  Chicago,  etc.,  R. 

Antonio   &   A.    P.    Ry.   Co.   V.   Beau-  Co.,  189  III.  400,  59  N.  E.  950  (1901). 

champ,   (Tex.  Civ.  App.  1909)    116  S.  2.  Fordyce  r.  Lowman,  62  Ark.  70, 

W.  1163)    (inspecting  handhold).  34  S.  W.  255   (1896). 

Men  experienced  in  railroading  and  3.  Muldowney  v.   Illinois   Cent.  R. 

the  operations  of  trains  and  more  or  Co.,  36  Iowa  462   (1873). 
less   familiar  with  the  accidents  in- 


3293  Teolley  and  steeet  Kailways.     §§  2446-2448 

§  2446.  (Illustrative  Instances  of  Judgments) ;  Stock  Raising. 

—  Stock  or  cattle  raising  has  its  technical,  as  well  as  its  common- 
place side.  Those,  for  example,  who  have  been  suitably  trained 
in  breeding  or  raising  stock  may  properly  testify  as  to  the  probable 
effect  of  a  given  course  of  treatment.^  So  of  the  habits  of  animals 
employed  for  stock  purposes.^  That  a  herd  of  cattle  will  gain 
in  weight  by  a  season's  pasturing,  where  the  conditions  are  favor- 
able, may  be  declared  in  the  judgment  of  an  expert.^ 

§  2447.  (Illustrative  Instances  of  Judgments);  Trolley  and 
street  Railways.  —  As  already  intimated,  the  questions  which  prac- 
tical litigation  presents  to  one  skilled  in  street  railway  matters 
are  much  the  same  as  those  which  his  fellow  expert  in  railroading 
has  to  meet.  The  administrative  canon,  the  necessity  of  reinforc- 
ing the  reasoning  powers  of  the  jury  in  order  that  the  proponent 
may  prove  his  case,  is  the  same  in  both  connections.^ 

Speed.  —  The  speed  of  a  moving  car  ^  and  the  distance  within 
which  it  may  be  stopped  *  or  even  checked  *  may  give  rise  to 
technical  inferences  best  drawn  in  the  judgment  of  an  expert  on 
street  railway  matters. 

§  2448.  (Illustrative  Instances  of  Judgments;  Trolley  and 
street  Railways) ;  ftualifications  of  Witness.  —  The  qualifications 
of  the  street  railway  expert  must  satisfy  the  same  standard  as  that 

§    2446-1.    Illinois.  —  Frambers    v.  3.  Ware  Cattle  Co.  v.  Anderson,  107 

Risk,  2  111.  App.  499    (1877).  Iowa  231,  77  N.  W.  1026   (1899). 

Maryland.  —  Baltimore,  etc.,  R.  Co.  §  2447-1.  Bliss  r.  United  Traction 

V.  Thompson,  10  Md.  76  (1856).  Co.,  75  N.  Y.  App.  Div.  235,  78  N.  Y. 

Montana.  —  Procter    v.    Irwin,    22  Suppl.  18   (1902). 

Mont.  547,  57  Pac.  183   (1899).  2.  Aston  v.   St.  Louis  Transit  Co., 

South   Dakota.  —  Nebraslca   Land,  (Mo.  App.  1904)   79  S.  W.  999. 

etc.,  Co.  V.   Burris,   10  S.  D.  430,  73  Speed  cannot  be  gatliered  from  the 

N.  W.  919   (1898)    (crops  under  irri-  appearance  of  a  wreclc.    Cook  i;.  Stim- 

gation).  son  Mill  Co.,  41   Wash.  314,  83  Pac. 

Texas.  — Ft.  Worth,  etc.,  R.  Co.  v.  419    (1906). 

Greathouse,   82   Tex.    104,    17    S.   W.  3.  Birmingham  Ry.,  Light  &  Power 

834   (1891).  Co.  V.  Hayes,  (Ala.  1907)  44  So.  1032 

United  States.  —  Missouri   Pac.  R.  (experienced  motorman);   Wallace  v. 

€o.  r.  Hall,  66  Fed.  868,  14  C.  C.  A.  North   Alabama  Traction   Co.,    (Ala. 

153    (1895).  1905)    40   So.    89;    Columbus    Ry.    v. 

2.  Kittredge  v.  City  of   Cincinnati,  Connor,    27    Ohio    Cir.    Ct.    R.    229 

28  Ohio  Cir.  Ct.  R.  100   (1905)    (stal-  (1905). 

lion).  4-  Heinzle  v.  Metropolitan  St.  Ry. 
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imposed  in  railroad  matters.^  The  experience  should  relate  to 
the  precise  department  as  to  "which  the  inquiry  pertains.  It  must 
be  upon  a  subject  of  technical  skill.  The  knowledge  and  exper- 
ience shown  should  be  commensurate  to  the  questions  asked  ^  and 
such  as  to  make  the  reasoning  helpful  to  the  jury. 

§  2449.  (Illustrative  Instances  of  Judgments;  Trolley  and 
street  Railways);  Construction. — ^The  ordinary  construction  of 
a  trolley  line  is  so  familiar  as  to  involve  no  necessity,  as  a  rule, 
for  employing  the  judgments  of  experts.^ 

§  2449a.  (Illustrative  Instances  of  Judgments;  Trolley  and 

street  Railways);  Equipment In  case  of  trolley  and  street 

railways,  a  witness  fairly  familiar  with  the  subject  may  state  his 
judgment  as  an  expert  concerning  what  is  proper  in  the  way  of 
equipment  for  the  road.  Thus,  such  a  witness  may  state  the 
necessity  of  providing  a  fender  to  prevent  movable  objects  from 
going  under  the  wheels.-'  The  skilled  witness  should  not  testify 
from  information  furnished  him  by  others.^ 

Comm-on.  knowledge.  —  The  average  member  of  the  community 
is  usually  aware,  as  a  matter  of  common  knowledge,  as  to  whether 
the  equipment  of  a  railway  car  was.  suitable  for  the  purpose 
intended. 

§  2450.  (Illustrative  Instances  of  Judgments;  Trolley  and 
street  Railways) ;  Operation.  —  In  the  practical  operation  of  a 
street  railway,  questions  may  readily  arise  on  which  the  judgment 
of  an  expert  may  well  be  helpful  to  the  jury. 

The  necessity  of  doing  certain  acts  in  the  practical  operation 
of  street  railways  cannot  be  stated  in  the  opinion  of  a  skilled 
witness  where  the  matter  is  one  of  common  knowledge.  Thus,  a 
street  car  conductor  of  experience  will  not  be  permitted  to  give 
his  judgment  as  to  how  far  it  is  necessary  to  assist  robust  female 

Co.,    182    Mo.    528,    81    S.    W.    848  550,  11  Abb.  Pr.  N.  S.   (N.  Y.)   416 

(1904).  (1872). 

§  2448-1.  §  2436.  §  8449a-l.  Fisher  i\  Waupaca  Elec- 

2.  Bliss  V.  United  Traction  Co.,  75  trie  Light  &  Ry.  Co.,  141  Wis.  515, 

N.  Y.  App.  Div.  235,  78  N.  Y.  Suppl.  124  N.  W.  1005  (1910). 

18  (1902).  2.  Richmond  &  P.  Electric  Ry.  Co. 

§     2449-1.     Carpenter    v.    Central  v.  Rubin,  102  Va.  809,  47  S.  E.  834 

Park,  etc.,  R.   Co.,  4  Daly    (N.  Y.)  (1904). 
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passengers  in  entering  or  leaving  the  car.^  On  tlie  other  hand,  the 
technical  necessities  in  operation  are  a  proper  subject  for  the 
opinions  of  experts. 

The  witness  skilled  in  street  railway  matters  may  properly  give 
his  conclusion  as  to  the  possibility  of  performing  certain  railroad 
operations.  Thus,  to  use  as  an  illustration  the  issue  on  which  this 
question  of  feasibility  is  most  frequently  employed,  he  may  declare 
his  opinion,  upon  being  given  the  momentum  of  the  car,  the 
velocity  at  which  it  was  moving  and  other  circumstances  bearing 
on  the  problem,  regarding  the  time  and  distance  within  which  a 
moving  trolley  car  can  be  brought  to  a  standstill.^ 

The  qualified  expert  may  apply  to  certain  given  acts  of  street 
car  operation  the  standard  of  propriety.  It  may  be  a  matter  of 
common  knowledge,  e.  g.,  whether  certain  ordinary  operations 
were  properly  performed.'  Wherever,  under  established  adminis- 
trative principles,  the  jury  is  fully  able  to  draw  an  inference,  the 
judgment  of  the  expert  is  excluded.*  On  the  other  hand,  where 
the  inference  is  a  technical  one,  the  expert  seems  an  indispensible 
witness.^  Accordingly,  an  expert,  having  duly  qualified,  may 
properly  testify  to  pertinent  questions  concerning  the  effect  of  the 
application  of  brakes  to  cars,  the  results  of  the  reversal  of  the 
power,  and  the  proper  manner  of  operating  a  car  approaching  a 


§    2450-1.    San    Antonio    Traction  L.  R.  A.  533  (1897)    (management  of 

Co.  V.   Floiy,    (Tex.  Civ.  App.   1907)  car). 

100  S.  W.  200.  4.  Koenig  v.   Union  Depot  R.   Co., 

2.  Howland-i;.  R.  Co.,  110  Cal.  513,  173   Mo.   698,   73   S.  W.   637    (1903) 
42  Pac.  983   (1895)  ;  Pender  v.  Brook-  (failure  to  stop  car). 

lyn  City  R.  Co.,  84  Hun  (N.  Y.)  460,  5.  Nolan  v.  Newton  St.  Ry.  Co.,  208 
32  N.  Y.  Suppl.  366   (1895).  Mass.  384,  92  N.  E.  505   (1910)    (op- 
See  also  §  2066.  erating  particular  from  of  controller). 

3.  Laufer    v.    Bridgeport    Traction  6.  McGrew  v.  Chicago  &  M.  E.  R, 
Co.,   68    Conn.   475,   37   Atl.   379,   37  Co.,  142  111.  App.  210  (1908). 
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HYPOTHETICAL  QUESTIONS. 

The  hypothetical  question,  2451. 

an  administrative  necessity,  2452. 

the  office  of  the  question,  2453. 
Conclusion  and  judgment,  2454. 
gain  and  loss,  2455. 
mixed  hypothesis,  2456. 

real  evidence,  2457. 

inadmissible  mixtures,  2458. 
Form  of  question,  2459. 

not  an  exclusive  formula,  2460. 

facts  must  he  sufficient  for  reasonable  judgment,  2461. 

expert  limited  to  facts  stated,  2462. 

new  facts  in  diagnosis,  2463. 
must  include  all  facts  essential  to  some  relevant  hypothesiSj 
2464. 

Colorado  rule,  2465. 

New  York  rule,  2466. 
must  include  all  undisputed  material  facts,  2467. 

Indiana,  2468. 

Kansas,  2469. 

Missouri,  2470. 

original  New  York  rule,  2471. 
facts  must  be  plausibly  proved,  2472. 

rule  applied  at  every  stage,  2473. 

controverted  facts  admissible,  2474. 

immaterial  fact,  2475. 

legal  evidence  demanded,  2476. 

its  comparative  weight  not  material,  2477. 

facts  assumed  de  bene,  2478. 

testing  constitutes  an  exception  to  the  rule,  2479. 
general  assumptions,  2480. 

"  upon  the  evidence,"  2481. 
use  approved,  2482. 
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restrictions  imposed  upon  the  use  of  this  form  of 

question,  2483. 
question  excluded,  2484. 

use  of  form  of  question  destroys  definiteness  of  the 
answer,  2485. 
extent  of  witness'  memory  uncertain,  2486. 
other  indefinite  assumptions,  2487. 
administrative  details,  2488. 

complexity  amd  length,  2489. 
fairness  to  witness,  2490. 
inaccuracy  in  question,  2491. 
misleading  questions,  2492. 

question  misleading  by  reason  of  incompleteness, 

2493. 
unproved  facts,  2494. 
protect  province  of  the  jury,  2495. 
rejection  for  defect  in  form,  2496. 
action  of  appellate  courts,  2497. 

§  2451.  The  Hypothetical  Question.  —  Under  the  nomenclature 
adopted  in  the  present  treatise,  the  expert  and  the  Hypothetical 
Question  are  intimately  connected.  A  skilled  witness  who  testifies 
in  answer  to  such  a  form  of  interrogatory  is  defined  as  being  an 
expert.  Conversely,  the  only  proper  form  of  interrogating  an 
expert  is  by  means  of  the  hypothetical  question.  As  used  in  the 
law  of  evidence,  this  form  of  inquiry  is  one  which  assumes  the 
existence  of  certain  facts  to  have  been  established  by  the  evidence  ^ 

§   2451-1.  Connecticut.  —  Barber's  4  N.  E.  908  (1885)  ;  Goodwim;.  State, 

Appeal,    63    Conn.   393,   27   Atl.   973,  96  Ind.  550  (1884). 

22  L.  R.  A.  90  ( 1893 ) .  Iowa.  —  Bever  v.  Spangler,  93  Iowa 

Florida.  —  Baker  v.   State   30   Fla.  576,   61   N.   W.    1072    (1895);   In  re 

41,  11  So.  492   (1892).  Norman,  72  Iowa   84,  33  N.  W.  374 

Georgia. — Southern  Bell  Telephone,  ( 1887 )  ;  Kuhns  v.  Wisconsin,  etc.,  R. 

etc.,  Co.  V.  Jordan,  87  Ga.  69,  13  S.  E.  Co.,    70    Iowa    561,    31    N.    W.    868 

202  (1891).  (1887);    Crawford  v.  Wolf,  29   Iowa 

Illinois.  —  Chicago  Union  Traction  567   (1870). 

Co.    V.    Roberts,    131    111.    App.    476  Kansas.  —  Western  Union  Tel.  Co. 

( 1907 )  ;    City   of   Chicago  v.   Didier,  v.  Morris,  67  Kan.  410,  73  Pac.  108 

131  111.  App.  406  (1907);  Chicago  v.  (1903). 

Lamb,  105  111.  App.  204  (1902).  Kentucky.  —  Cha,m^    v.     Com.,     2 

/ndiano.  —  Louisville,   etc.,  R.    Co.  Mete.  17,  74  Am.  Dee.  388  (1859). 

V.  Falvey,  104  Ind.  409,  3  N.  E.  389,  Massach/usetts.  —  Moore  v.  Rawson, 

Vol.  Ill  — 207 
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and  asks  a  witness  skilled  in  the  relevant  science,  art,  trade  or 
calling,  what  the  proper  inference  from  them  is.^    In  other  words. 


199  Mass.  493,  85  N.  E.  586  (1908)  ; 
Poole  r.  Dean,  152  Mass.  589,  26  N.  E. 
406  (1891);  Woodbury  t.  Obear,  7 
Gray  467   (1856). 

Michigan.  —  Peoples  v.  Detroit 
Post,  etc.,  Co.,  54  Mich.  457,  20  N. 
W.  528  (1885);  Grand  Rapids,  etc., 
R.  Co.  V.  Huntley,  38  Mich.  537,  31 
Am.  Rep.  321  (1878);  Sisso'n  v. 
Cleveland,  etc.,  R.  Co.,  14  Mich.  489, 
90  Am.  Dec.  252  (1866). 

Missouri.  —  State  v.  Privett,  175 
Mo.  207,  75  S.  W.  457  (1903)  ;  Ting- 
ley  V.  Cowgill,  48  Mo.  291   (1871). 

New  Jersey.  —  Bergen  County  Trac- 
tion Co.  V.  Bliss,  62  N.  J.  L.  410,  41 
Atl.  837   (1898). 

New  York.  —  Miller  v.  Richardson, 
88  Hun  49,  34  N.  Y.  Suppl.  506 
(1895);  Link  v.  Sheldon,  136  N.  Y. 
1,  9,  32  N.  E.  696  (1892)  ;  Thompson 
V.  Knickerbocker  Ice  Co.,  6  N.  Y. 
Suppl.  7  (1889)  ;  Higbie  v.  Guardian 
Mut.  Ins.  Co.,  53  N.  Y.  603  (1873); 
Hoard  v.  Peck,  56  Barb.  202  (1867)  ; 
Curtis  v.  Gano,  26  N.  Y.  426  ( 1863 ) . 

Pennsylvania.  —  Com.  v.  Bubnis, 
197  Pa.  St.  542,  47  Atl.  748  (1901)  ; 
Pidcock  V.  Potter,  68  Pa.  St.  342,  8 
Am.  Rep.  181   (1871). 

South  Carolina.  —  State  v.  Cole- 
man, 20  S.  C.  441   (1883). 

Texas.  —  Bryan  Press  Co.  v.  Hous- 
ton &  T.  C.  Ry.  Co.,  (Civ.  App.  1908) 
110  S.  W.  99;  Cooper  v.  State,  23 
Tex.  331  (1859). 

West  Virginia.  —  State  f.  Mus- 
grave,  43  W.  Va.  672,  28  S.  E.  813 
(1897). 

Wisconsin.  —  Orouse  v.  Chicago, 
etc.,  R.  Co.,  102  Wis.  196,  78  N.  W. 
446,  778  (1899). 

England.  —  Atty.-Gen.  v.  Gooder- 
ham,  10  Ont.  Pr.  259  (1884). 

India.  —  Queen-Empress  v.  Meher 
Ali  Mullick,  15  (India  Law  Reports) 
Calcutta  589  (1888). 

"An  expert  witness  should  be  con- 
fined to  questions   which   contain   in 


themselves  the  facts  assumed  to  be 
proven,  and  upon  which  his  opinion  is 
desired."  Link  i:  Sheldon,  136  N. 
Y.  1,  9,  32  N.  E.  696  (1892). 

On  an  issue  of  seaworthiness,  cer- 
tain defects  in  the  vessel  were  proved 
to  have  existed  on  Oct.  12th  of  a 
given  year.  A  skilled  nautical  wit- 
ness testifying  as  an  expert  was  then 
asked  as  to  whether,  if  such  were  the 
case,  a  vessel  could  have  been  sea- 
worthy on  the  second  day  of  the  Sep- 
tember previous.  On  its  being  ob- 
jected that  the  jury  might  not 
believe  the  evidence  relating  to  the 
defects.  Lord  Ellenborough  said  that 
this  "  was  like  examining  a  physician 
or  surgeon  to  say  whether  upon  such 
and  such  symptoms  a  person  whose 
life  was  insured  could  at  the  time  of 
insurance  have  been  in  a  good  state 
of  health.  ...  As  the  truth  of 
the  facts  stated  to  them  was  not  cer- 
tainly known,  their  opinion  might 
not  go  for  much;  but  still  it  was  ad- 
missible evidence.  The  prejudice  al- 
luded to  might  be  removed  by  asking 
them  in  cross-examination  what  they 
should  think  upon  the  statement  of 
facts  contended  for  on  the  other  side.'' 
Beckwith  v.  Sydebotham,  1  Camp. 
116  (1807). 

2.  Gillman  v.  Media,  M.  A.  &  C. 
Electric  Ry.  Co.,  224  Pa.  267,  73  Atl. 
342   (1909). 

Hypothetical  questions  must  be  so 
framed  as  to  reflect  the  party's  theory 
as  shown  by  the  facts  admitted  or 
proved  by  him.  .  .  .  The  rule  that 
in  propounding  hypothetical  ques- 
tions to  experts  each  party  may  sub- 
mit such  interrogatories  on  the  theory 
of  the  case  contended  for  by  the  side 
asking  them  does  not  mean  that  a 
party  may  propose  such  questions  on 
a  theory  at  variance  with  testimony 
which  he  himself  has  introduced. 
Landis  &  Schick  v.  Watts,  84  Neb. 
671,  121  N.  W.  980  (1909). 
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it  is  admirably  designed,  when  properly  handled,  to  supplement 
the  reasoning  powers  of  the  jury  on  matters  with  which  they  are 
not  familiar,  while  leaving  them  entirely  free  to  find  the  truth 
of  the  facts  themselves.*  Whether  the  circumstances  which  the 
proponent  postulates  are  actual  existences,  the  expert  makes  no 
attempt  to  decide.  To  draw  that  inference  is  within  the  province 
of  the  jury  alone.  How  far  witnesses  are  credible,  that  is,  may 
be  taken  to  have  told  the  truth,  is  also  nothing  to  the  skilled 
witness.  He  simply  announces  what  the  facts  which  are  stated  to 
him  rationally  mean  in  terms  of  the  science  or  art  concerned. 
From  the  administrative  point  of  view,  this  aids  the  jury,  and 
consequently  the  proponent,  at  the  precise  point  where  the  tribunal 
is  weak,  that  is  the  ability  to  formulate  a  correct  major  premise 
for  the  facts  of  evidence  when  these  enter  a  field  with  which  the 
jury  are  unfamiliar.  An  excellent  function  in  practical  adminis- 
tration is  performed  by  the  enumeration,  in  the  question,  of  the 
constituent  facts.  The  advantage  is  much  the  same  as  that  con- 
ferred, in  case  of  observation,  by  the  detailed  statement  which  the 
witness  is  called  upon  to  give.*  It  tests,  and,  perhaps  establishes, 
the  qualifications  of  the  witness,  including  his  capacity  for  reason- 
ing. ^ 

Admissions.  —  Facts  enumerated  in  a  hypothetical  question 
addressed  to  an  expert  need  not  be  established  by  proof  of  probative 
facts.  It  is  sufficient  if  their  existence  be  admitted.^  Such  a 
concession  may  be  contained  in  a  pleading ''  or  other  form  of  writ- 
ing. Should  the  case  be  a  criminal  one,  facts  to  which  the  accused 
has  himself  testified  would  seem  to  fall  within  this  category.® 

Effect  of  objection.  —  That  the  opposite  party  has  objected  to 
the  admission  of  certain  evidence,  is  no  ground  for  excluding  a 
hypothetical  question  which  includes  the  fact  so  established.^ 

"  Hypothetical."  —  It  becomes    evident   upon    comparing   the 

3.  The  proper  practice  in  examin-  Co.,  4  N.  Y.  App.  Div.  46,  38  N.  Y. 
ing  an  expert  is  to  state  hypotheti-  Suppl.    690    (1896);    State   v.   Foote, 
cally  the  case  which  it  is  believed  has  58  S.  C.  218,  36  S.  E.  551   (1900). 
been   proved,   and  to  ask   a   question  6.  Morrill    v.    Tegarden,    19    Nebr. 
based  thereon,  and  not  to  ask  a  ques-  534,  26  N.  W.  202   (1886). 

tion  in   the   form   of   a,  recitation  of  7.  Coonan   v.   Loewenthal,   129  Cal. 

actual    facts.      Shaughnessy    c.    Holt,  197,  61  Pac.  940   (1900). 

236  III.  485,  86  N.  E.  256   (1908).  8.  State  v.   Dunn,   179  Mo.   95,   77 

4.  §   2500.  S.  W.  848  (1903). 

5.  Brown  v.  Huffard,  69  Mo.  305  9.  People  v.  Foley,  64  Mich.  148, 31 
(1879);    NiendorfiF  v.   Manhattan  R.  N.  W.  94  (1887). 
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meaning  of  "  hypothetical "  as  here  given  with  the  regularly 
understood  definition  of  the  term  hypothesis  ^^  elsewhere  stated, 
that  the  legal  usage  differs  somewhat  from  the  scientific.  In  the 
customary  course  employed  by  science,  facts  are  first  established 
and  verified.  The  hypothesis  is  a  provisional  assumption,  usually 
of  the  existence  of  a  law  which  reconciles  and  explains  these  facts. 
In  the  hypothetical  question  as  used  in  the  law  of  evidence,  it  is 
the  facts  which  are  assumed.  The  question  does  not  -lo  much 
state  a  hypothesis  as  calls  for  one.  Properly,  that  which  is  hypo- 
thetical is  the  answer.  In  the  sense  that  the  response  sought  is  a 
legitimate  part  of  the  hypothesis  of  the  proponent,  this  is  quite 
intelligible.  Certainly,  the  hypothesis  which  a  proponent  is  called 
upon  to  substantiate  enters  a  field  where  the  experience  of  the  jury 
fails  them.  The  exhibition  of  the  lines  of  reasoning  which,  as  the 
proponent  claims,  make  his  facts  prove  his  contention,  may  be  a 
very  vital  part  of  the  case  which  he  desires  to  submit. 

§  2452.  (The    Hypothetical    Question);    An    administrative 

Necessity.  —  The  necessity  which  administration  experiences  for 
admitting  the  hypothetical  question,  so  called,  is  an  obvious  one. 
To  permit  the  witness  to  conclude  from  the  evidence  what  facts 
are  established  as  true  would  be  to  place  him  in  the  seat  of  the 
jury.  To  prevent^  this  is  the  precise  object  of  the  rule  which 
excludes  Opinion  Evidence.  Such  is  the  feeling  which  consti- 
tutes a  valid  basis  for  the  strong  objection  entertained  in  many 
quarters  to  the  reception  of  Conclusions.^  The  witness  may  be 
deciding  upon  the  evidence  whether  facts  are  proved  or  are  not. 
In  other  words,  he  may  be  using,  as  part  of  the  basis  of  his  con- 
clusion, facts  of  which  the  jury  are  not  informed. 

§  2453.  (The    Hypothetical    Question;    An    administrative 

Necessity);  The  Office  of  the  Question To  meet  the  objection 

which  we  have  just  stated,  it  will  be  required  that  the  witness 
enumerate,  as  fully  as  possible,  the  facts  upon  which  he  grounds 

10.  §  1740a.  substantially  allo\¥ed  him  to  usurp 
§  2452-1.  "  It  cannot  be  questioned  the  functions  lof  the  jury  in  deciding 
but  that  the  witness  was  by  the  ques-  the  questions  of  fact."  People  v.  Mo- 
tion put  in  the  place  of  the  jury,  and  Elvaine,  121  N.  Y.  250,  24  N.  E.  465 
was  allowed  to  determine  upon  his  (1890),  per  Ruger,  C.  J. 
own  judgment  what  their  verdict  2.  §  2291. 
ought  to  be  in  the  case.     ...  It 


3301 


Actual  Premises  must  be  shown. 


§  2453 


his  reasoning.  So  far  as  intuition,  that  is,  osbervation,  enters 
into  an  Inference  ^  or  Conclusion,^  the  requirement  is  met  by 
demanding  that  the  witness  make  a  preliminary  detail  of  the  facts 
which  he  has  seen.  In  case  of  Judgment,*  nothing  having  been 
seen  by  the  expert,  whose  act  is  one  of  pure  reasoning,  a  similar 
office  in  favor  of  the  autonomy  of  the  jury  is  performed  by  the 
enumeration  contained  in  the  hypothetical  question.* 

Subject  to  the  administrative  control  of  the  judge,  acting  under 
rules  the  details  of  which  will,  in  part,  be  set  forth  later,  the 
hypothetical  question  may  cover  the  whole  ®  or  any  sufficient  num- 
ber ®  of  the  facts  which  the  proponent  claims  are  established  by 
the  evidence  in  the  case. 

Premises  must  he  shown.  —  To  put  the  same  attitude  of  ad- 
ministration in  a  somewhat  different  form,  it  may  be  said  that  in 
order  to  protect  the  jury  from  being  misled  by  the  reasoning  of 
witnesses,  whether  observers  or  experts,  it  is  essential  that  they 
should  be  clearly  informed  as  to  the  premises  upon  which  it  is 
based.  This  is  a  fundamental  canon  in  the  present  connection. 
As  will  be  more  fully  seen  in  the  following  chapter,  any  enumera- 


§  2453-1.  §§  1836  et  seq. 

2.  §§  2291  et  seq.,  2325  et  seq. 

3.  §§  2371  et  seq. 

4.  Alabama.  —  Central  City  Ins. 
Co.  V.  Gates,  86  Ala.  558,  6  So.  83 
(1888). 

Georgia.  —  Southern  Bell  Teleph. 
Co.  V.  Jordan,  87  Ga.  72,  13  S.  E. 
202  (1891). 

Kansas.  —  Western  Union  T.  Co. 
V.  Morris,  75  Pac.  108   (1903). 

Massachusetts.  —  Flaherty  v.  Pow- 
ers, 167  Mass.  61,  44  N.  E.  1074 
(1896);  Pierce  v.  Boston,  164  Mass. 
92,  41  N.  E.  229  (1895)  ;  Lawrence  t). 
Boston,  119  Mass.  130,  132  (1875). 

New  York.  —  Slooovich  v.  Ins.  Co., 
108  N.  Y.  64,  14  N.  E.  802   (1888). 

Ohio.  —  Moore  v.  State,  17  Ohio 
St.  525   (1867). 

Pennsylvania.  —  Mish  v.  Wood,  34 
Pa.  452   (1859). 

United  States.  —  Missouri  Pac.  R. 
Co.  V.  Hall,  14  C.  C.  A.  153,  66  Fed. 
868    (1894). 

See,  however.  —  Beeeher  v.  Den- 
niston,  13  Gray  (Mass.)   355  (1859); 


State  V.  Maier,  36  W.  Va.  757,  761,  15 
S.  E.  991  (1892);  Schneider  Br.  Co. 
V.  A.  I.  M.  Co.,  23  C.  C.  A.  89,  77 
Fed.  138   (1896). 

"  It  does  not  a,ppear  that  the  wit- 
ness was  present  at.  the  post-mortem 
examination  of  the  deceased,  or  that 
he  had  any  knowledge  of  the  case  or 
the  kind  or  extent  of  the  examination 
needed.  .  .  .  [the  judgment  of  the 
witness]  would  have  been  no  more 
than  the  opinion  of  one  who,  so  far 
as  appeared,  had  no  knowledge  on 
which  to  base  it.''  State  v.  Pike,  65 
Me.  Ill   (1876). 

"A  witness  having  the  requisite 
knowledge  and  experience  may  always 
be  examined  by  hypothetical  ques- 
tions if  he  has  not  seen  the  particular 
subject  to  which  the  trial  relates  and 
has  not  heard  all  the  other  evidence 
given  in  the  case."  Miller  v.  Smith, 
112  Mass.  475  (1873),  per  Gray,  C.  J. 

8.  Chicago,  etc.,  R.  Co.  v.  Wallace, 
202  111.  129,  66  N.  E.  1096   (1903). 

6.  Chicago,  etc.,  R.  Co.  v.  Wallace, 
202  111.  129.  66  N.  E.  1096   (1903). 
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tion  of  general  propositions  "^  which  constitute  the  major  premises  * 
of  these  mental  acts  or  of  the  evidentiary  facts  which  make  up 
the  minor  premises  ®  of  such  syllogisms '"  will  be  to  a  very  great 
extent  necessarily  incomplete.  No  small  part  of  the  fair  testing 
of  the  probative  force  of  any  act  of  reasoning  consists  in  an 
attempt  to  ascertain  v?hat  are  the  actual  major  premises  used  *' 
and  as  to  what  evidentiary  facts  have  been  added. ^^  While 
a  complete  elucidation  of  the  basis  of  inference  is  probably  im- 
possible, except  in  very  simple  cases,  judicial  administration,  of 
necessity,  continues  to  make  the  closest  approximation  which  its 
limitations  of  time  and  space  permit  it  to  employ. 

Early  American  cases,  as  the  grovpth  of  science  made  necessary 
the  use  of  skilled  witnesses,  exhibit  the  use  of  the  hypothetical 
question  addressed  to  experts.-'^  This  form  of  interrogation  was 
frequently  employed  with  reluctance  and  some  discrediting  epi- 
thets were  at  times  applied  to  it.'  *  It  was  readily  discovered,  how- 
ever, that  in  no  other  way  could  justice  receive  the  complete  truth 
where  the  facts  can  be  furnished  only  by  one  set  of  witnesses  and 
the  reasoning  upon  them  by  another. 

§  2454.  Conclusion  and  Judgment As  is  more  fully  stated 

elsewhere,-^  the  distinction  between  Conclusions  and  Judgments, 
as  these  terms  are  employed  in  the  present  treatise,  is  well  marked. 
In  proportion  as  the  element  of  observation  is  large,  and  that  of 
reasoning  small,  the  statement  of  a  witness  is  one  of  fact  and 
readily  admissible.  As  the  admixture  of  reasoning  increases, 
however,  the  line  of  Conclusion  is  reached,  the  matter  being  one 
of  imperceptible  gradations.  From  the  work  of  the  expert  the 
element  of  observation  is  eliminated.  A  judgment,  as  has  been 
said,  is  an  act  of  pure  reasoning,  unalTected  by  the  intuition  of 
sense-perception. 

§  2455.  (Conclusion  and  Judgment) ;  Gain   and  Loss.  —  On 

comparing  the  administrative  advantages  of  Judgment  and  Con- 
clusion, it  is  possible  to  perceive  both  a  gain  in  probative  force 

7.  §  17286.  13.  Dunham's     Appeal,     27     Conn. 

8.  §  17280.  197    (1858);    Ragland  v.   State,    125 

9.  §   17280.  Ga.  12,  27  So.  983  (1900). 

10.  §  17280.  14-  State  v.  Powell,  7  N.  J.  L.  249 

11.  §  2504.  (1824). 

12.  §  2511.  §  2454-1.  §§  2291,  2454,  2455. 
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and  also  a  loss.  From  an  administrative  point  of  -view,  it  cannot 
be  doubted  that  in  clear  cut  precision  and  vividness  of  outline,  the 
judgment  of  an  expert  in  response  to  a  hypothetical  question  pre- 
sents distinct  advantages.  In  case  of  a  tribunal  like  the  jury 
this  gain  in  clearness  may  well  be  of  marked  benefit.  Instead  of 
being  slowly  and  laboriously  evolved,  so  far  as  elicited  at  all,  from 
among  the  confusing  minutiae  of  cross-examination,^  the  basis  of 
the  opinion  stands  entirely  segregated  from  irrelevant  matter  in 
its  full  distinctness.  The  possibility  of  breaking  up  a  long  ques- 
tion into  component  parts  more  easily  handled  may  well  contribute 
in  a  marked  degree  to  such  a  result.  On  the  other  hand,  in  drop- 
ping entirely  the  element  of  observation,  as  is  done  in  case  of  the 
Judgment,  administration  has  undoubtedly  sustained  a  loss  of 
power  in  its  effort  to  approximate  the  truth.  The  effect  of  the 
actual  perception  of  real  existence  by  means  of  intuitive  percep- 
tion has  a  manifest  tendency  to  guide  the  mind  to  a  correct  con- 
clusion. Narration,  even  by  one  skilled  in  description  to  a  per- 
son of  the  liveliest  imagination,  necessarily  fails  to  reproduce  that 
which  has  been  really  perceived.  It  can  transfer  nothing  from 
actual  reality  into  the  recipient  mind.  At  best,  it  can  but  recall, 
by  the  aid  of  memory,  images  from  other  sources  already  stored  in 
the  mind  and  dovetail  them  together,  a  different  image  for  each 
individxial  addressed.  Even  assuming  entire  absence  of  warmth 
and  color  in  the  narrator  and  absolute  freedom  from  pre-posses- 
sion  or  partisanship  in  case  of  the  expert,  the  extreme  difficulty  of 
conveying  objective  reality  from  an  observer  to  a  jury  and, 
through  an  attorney  to  an  expert  and  from  the  latter  back  to  the 
jury  seems  fairly  obvious.  As  has  been  already  seen,^  moreover, 
it  is  practically  impossible  for  an  observer  to  narrate  all  the  rele- 
vant phenomena  observed  by  him.  He  summarizes  the  balance 
into  an  act  of  inference  and  the  reasoning  of  the  expert  upon  these 
often  seems  scarcely  more  than  an  inference  upon  an  inference.' 

§  2456.  (Conclusion   and   Judgment) ;   Mixed   Hypothesis.  — 

To  preserve  for  administration  the  advantages  of  both  the  Con- 
clusion and  the  Judgment,  the  numerous,  coordinated  and  incom- 
municable details  of  the  former  and  the  clearly  defined  basis  of 
reasoning  characteristic  of  the  latter,  a  mixed  hypothesis  seems  a 

§  2455-1.  §  2517.  3.  §  1029  n.  1. 

2.  S§  1812  et  seq. 
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simple  expedient.  In  many  jurisdictions  its  use  is  permitted. 
In  employing  it,  the  skilled  witness  is  required  to  assume  the 
existence  of  the  phenomena  which  he  has  observed,  as  constituting, 
in  whole  or  in  part,  the  basis  of  his  judgment.^  It  is  clear  that  to 
secure  the  inference  or  conclusion  of  the  observer,  whether  skilled 


I  2456-1.  California.  —  Mullin's 
Estate,  110  Cal.  252,  42  Pac.  646 
(1895). 

District  of  Columbia.  —  Washing- 
ton, Alexandria  &  Mt.  Vernon  Ry.  Co. 
V.  Lukens,  32  App.  D.  C.  442  (1909). 

Indiana.  —  Louisville  N.  A.  &  C.  R. 
Co.  V.  Wood,  113  Ind.  553,  14  N.  E. 
572,  16  N.  E.  197  (1887)  ;  Louisville 
N.  A.  &  C.  R.  Co.  V.  Ealvey,  104  Ind. 
418,  3  N.  E.  389,  4  N.  E.  908  (1885). 

Iowa.  —  Doherty  v.  Des  Moines 
City  Ry.  Co.,  121  N.  W.  690   (1909). 

Kentucky.  —  ^tna  Life  Ins.  Co.  v. 
Bethel,  140  Ky.  609,  131  S.  W.  523 
(1910);  Chesapeake  &  0.  Ry.  Co.  v. 
Wiley,  121  S.  W.  402    (1909). 

Maryland.  —  United  Rys.  &  Elec- 
tric Co.  V.  Corbin,  109  Md.  442,  72 
Atl.  606   (1909). 

Massachusetts.  —  Hines  v.  Stan- 
ley G.  I.  Electric  Mfg.  Co.,  203  Mass. 
288,  89  N.  E.  628  (1909). 

Minnesota.  —  Porteous  v.  Adams 
Express  Co.,  127  N.  W.  429  (1910) 
(value  of  jewelry  from  description  by 
others )  ;  Masteller  v.  Great  Northern 
Ry.  Co.,  103  Minn.  244,  114  N.  W. 
757  ( 1908 )  ;  Gasnik  v.  City  of  New 
Ulm,  99  N.  W.  624  (1904);  Skelton 
V.  R.  Co.,  92  N.  W.  960   (1903). 

Missouri.  —  State  v.  Wright,  134 
Mo.  404,  35  S.  W.  1145  (1896) 
(sanity). 

'New  York.  —  People  v.  Koerner, 
191  N.  Y.  528,  84  N.  E.  1117   (1908). 

Pennsylvania.  —  Pannell  v.  Com., 
86  Pa.  269  (1878). 

South  Carolina.  —  State  v.  Clark, 
15  S.  C.  407   (1878)    (post  mortem). 

Texas.  —  Ft.  Worth  &  D.  C.  Ry. 
Co.  V.  Arthur,  (Civ.  App.  1910)  124 
S.  W.  213;  Houston  &  T.  C.  R.  Co. 
V.  Rutland,  (Civ.  App.  1907)  101  S. 
W.  529. 


Termont.  —  Wetherbee's  Ex'rs  v. 
Wetherbee's  Heirs,  38  Vt.  454  (1865). 

Wisconsin.  —  Selleck  ».  Janesville, 
100  Wis.  157,  75  N.  W.  975  (1898); 
Tebo  V.  Augusta,  90  Wis.  405,  63  N. 
W.  1045   (1895). 

Where,  on  an  issue  of  insanity  as 
a  defense  to  a  prosecution  for  mur- 
der, expert  opinions  of  physicians 
were  founded  solely  on  defendant's 
statements,  letters,  and  admissions, 
or  those  of  his  witnesses,  which  were 
accepted  as  true,  and  from  the  per- 
sonal examination  of  defendant  by 
the  experts,  the  latter  were  properly 
permitted  to  testify  to  their  opinions 
from  their  examinations,  investiga- 
tions, and  what  they  heard  and  ob- 
served concerning  defendant.  This 
they  were  properly  asked  to  do  in- 
stead of  being  required  to  answer 
hypothetical  questions.  Com.  v. 
Johnson,  188  Mass.  382,  74  N.  E.  939 
(1905). 

That  a  skilled  medical  witness  has 
observed  the  patient  furnishes  no 
ground  for  excluding  his  judgment 
as  an  expert.  Jones  v.  Springfield 
Traction  Co.,  137  Mo.  App.  408,  118 
S.  W.  675  (1909).  Especially  is 
this  true  where  there  is  nothing  to 
show  that  the  skilled  witness  is  bas- 
ing his  opinion,  in  part  at  least, 
upon  the  facts  gleaned  from  his  ob- 
servation. 

A  different  view  has  been  advanced 
in  certain  cases.  State  v.  Welsor,  117 
Mo.  570,  581,  21  S.  W.  443   (1893). 

A  natural  result  of  thus  combining 
the  functions  of  the  observer  who  re- 
lies on  his  sense-perception  and  of 
the  witness  whose  province  is  that 
of  pure  reasoning  upon  data  fur- 
nished by  the  observation  of  others 
has  been  the  embarrassing  use  of  the 
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or  unskilled,  the  use  of  the  hypothetical  enumeration  is  not  re- 
quired.^ Yet  there  may  be  an  occasional  gain  to  the  cause  of 
justice  by  superimposing,  in  case  of  a  skilled  witness,  the  hypo- 
thetical form  of  interrogation  appropriate  to  the  expert  or  even  by 
joining  the  results  of  observation  to  the  assumed  postulates,  mak- 
ing them  part  of  the  hypothetical  question.*  The  administrative 
expedient  is  most  frequently  adopted  where  the  facts  observed  are 
comparatively  few  and  simple  and  the  inference  from  them  a  neces- 


term  "  expert,"  to  which  reference  has 
frequently  been  made.  §§  1805  n.  1, 
1948. 

2.  Alabama.  —  Bennett  v.  Fail,  26 
Ala.  610  (1855). 

Illinois.  —  Louisville  N.  A.  &  C. 
K.  Co.  V.  Shires,  108  111.  631   (1884). 

Iowa.  —  State  v.  Felter,  25  la.  75 
(1868). 

Kansas.  —  State  v.  Reddick,  7 
Kan.  149   (1871). 

Massachusetts.  —  McCarthy  v.  Bos- 
ton Duck  Co.,  165  Mass.  165,  42  N. 
E.  568   (1898). 

Missouri.  —  Brown  v.  Huffard,  69 
Mo.  305  (1879)    (services). 

New  York.  —  People  v.  Youngs,  151 
N.  Y.  210,  45  N.  E.  460   (1896). 

North  Dakota.  —  Tullis  v.  Rankin, 
6  N.  D.  44,  68  N.  W.  187  (1896). 

South  Carolina.  —  State  v.  Foote, 
58  S.  C.  218,  36  S.  E.  551   (1900). 

Tennessee.  —  Jones  v.  White,  11 
Humph.  268  (1900). 

Texas.  —  Pigg  v.  State,  43  Tpx. 
Ill   (1875). 

Utah.  —  Wells  v.  Davis,  22  Utah 
322,  62  Pac.  3  (1900). 

United  States.  —  New  York  El.  Eq. 
Co.  V.  Blair,  25  C.  C.  A.  216,  79  Fed. 
896  (1897). 

"  If  a  physician  visits  a  person  and 
from  actual  examination  or  observa- 
tion becomas  acquainted  with  his 
mental  condition,  he  may  give  an 
opinion  respecting  such  mental  con- 
dition at  that  time.  .  .  .  There  is 
no  more  reason  why  he  may  not  do 
this  than  why  he  might  not  testify 
that  he   saw   a  certain   person   at  a 


certain  time  and  that  he  was  then 
laboring  under  an  epileptic  fit  or 
under  an  attack  of  typhus  fever,  or 
had  been  stricken  down  and  rendered 
unconscious  by  an  apoplectic  stroke." 
State  V.  Felter,  25  la.  75  (1868), 
per  Dillon,  C.  J. 

"  Undoubtedly,  if  the  witness  had 
been  a  stranger  to  the  actual  facts, 
it  would  then  have  been  necessary  to 
assume  a  state  of  facts  as  the  foun- 
dation of  any  opinion  he  might  give; 
but  no  such  assumption,  it  seems  to 
us,  is  necessary  when  the  witness  is, 
or  is  properly  presumed  to  be,  him- 
self personally  acquainted  with  the 
material  facts  of  the  case.  ...  If 
an  expert  may  give  his  opinion  on 
facts  testified  to  by  others,  we  see  no 
reason  why  he  may  not  do  so  on 
facts  presumably  within  his  own  per- 
sonal knowledge;  and  if  his  knowl- 
edge of  any  material  fact  be  wanting 
or  defective,  the  parties  have  ample 
opportunity  to  show  it  by  cross-ex- 
amination and  by  testimony  aliunde." 
Bellefontaine  &  I.  R.  Co.  v.  Bailey, 
11  Ohio  St.  337  (1860),  per  Brinker- 
hoff,  J. 

3.  A  very  sensible  suggestion  is 
that  made  by  the  supreme  court  of 
Ohio. 

"  I  see  no  objection  to  calling  these 
men  [skilled  observers]  '  experts '  if 
the  name  will  render  their  testimony 
more  unexceptionable;  but  it  is  not 
true  as  a  legal  proposition  that  no 
one  but  '  an  expert '  can  give  an  opin- 
ion to  a  jury.''  The  Clipper  v.  Loganj 
18  Ohio  375,  396  (1849). 
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sary  one.*  As  the  incommuiiicable  element  resulting  from  sense- 
perception  becomes  larger,  tlie  administrative  objections  to  employ- 
ing this  expedient  cannot  well  fail  to  increase.  The  further  op- 
portunity is  afforded  to  test  the  reasoning  of  the  witness  considered 
as  an  expert  by  means  of  purely  hypothetical  questions  dis- 
associated from  the  direct  sense-perception  but  still,  as  it  were, 
automatically  steadied  by  its  persistent  influence.®     A  particular 


4.  Arkansas.  —  St.  Louis,  Iron 
Mountain,  etc.,  E.  Co.  v.  Lyman,  57 
Ark.  512,  22  S.  W.  170  (1893). 

California.  —  Howland  v.  Oakland 
Consol.  St.  E.  Co.,  110  Cal.  513,  42 
Pac.  983  ( 1895 )  ;  In  re  Flint,  100 
Cal.  391,  34  Pac.  863  (1893). 

Indiana.  —  Louisville,  etc.,  E.  Co. 
V.  Falvey,  104  Ind.  409,  3  N.  E.  389, 
4  N.  E.  908  (1885)  ;  Geretig  v.  State, 
66  Ind.  94,  32  Am.  Eep.  99   (1879). 

Michigan.  —  Joslin  v.  Grand  Eap- 
ids,  etc.,  Co.,  53  Mich.  322,  19  N.  W. 

17  (1884)  ;  Van  Dcusen  «;.  Newcomer, 
40  Mich.  90   (1879). 

Missouri.  —  State  v.  Wright,  134 
Mo.  404,  35  S.  W.  1145  (1896).  See 
also  State  v.  Welsor,  117  Mo.  570,  21 
S.  W.  443   (1893). 

New  Hampshire.  —  Perkins  v.  Con- 
cord E.  Co.,  44  N.  H.  223  (1862). 

New  York.  —  People  v.  Youngs, 
151  N.  Y.  210,  45  N.  E.  460  (1896)  ; 
Ganiard  v.  Eochester  City,  etc.,  E. 
Co.,  50  Hun  22,  2  N.  Y.  Suppl.  470 
(1888)  ;  Koenig  v.  Globe  Mut.  L.  Ins. 
Co.,  10  Hun  558  (1877)  ;  Matteson  v. 
New  York  Cent.  E.  Co.,  35  N.  Y. 
487,  91  Am.  Eep.  67  (1866). 

Ohio.  —  The  Clipper  v.  Logan,  18 
Ohio  375    (1849). 

Texas.  —  Missouri,  etc.,  E.  Co.  v. 
Criswell,  (Civ.  App.  1904)  78  S.  W. 
388;  Bonner  v.  Mayfield,  82  Tex.  234, 

18  S.  W.  305  (1891). 

Vermont.  —  MoKinstrey  v.  Collins, 
74  Vt.  147,  52  Atl.  438  (1902);  Fos- 
ter V.  Diekerson,  64  Vt.  233,  24  Atl. 
253  (1892);  Johnson  r.  Central  Ver- 
mont E.  Co.,  56  Vt    707  (1884). 

Wisconsin.  —  Davey  v.  Jan«sville, 
111  Wis.  628,  87  N.  W.  813  (1901); 
Sellack  r.   Janesville,   100   Wis.    157, 


75  N.  W.  975,  69  Am.  St.  Eep.  906, 
41  L.  E.  A.  563   (1898). 

United  States.  —  Manufacturers' 
Ace.  Indemnity  Co.  t>.  Dargan,  58 
Fed.  945,  7  C.  C.  A.  581,  22  L.  E.  A. 
620  (1893)  ;  Eastern  Transp.  Line  -v. 
Hope,  95  U.  S.  297,  24  L.  ed.  477 
(1877). 

See  also  Easier  v.  Southern  E.  Co., 
59  S.  C.  311,  37  S.  E.  938  (1901). 

Physicians.  —  The  mixed  hypothesis 
is  frequently  applied  to  the  case  of 
attending  physicians.  This  is  true, 
even  in  jurisdictions  which  treat  as 
privileged  from  investigation  the 
confidential  statements  made  by  pa- 
tients to  their  medical  advisers.  Ir. 
re  Flint,  100  Cal.  391,  34  Pac.  863 
(1893). 

See  also  Best  on  Ev.  (Chamber- 
layne's  3rd  Amer.  Ed.),  pp.  531,  537 
ef  seq. 

5.  History  of  the  case.  —  That  it 
tends  to  obscure  the  basis  upon  which 
the  observer,  skilled  or  unskilled,  is 
really  testifying,  constitutes  the  sound 
administrative  reason  for  declining  to 
permit  such  a  witness  to  predicate 
his  answer  upon  his  knowledge  of  the 
"  history  of  the  case."  The  results  of 
past  observation  which  are  not  spe- 
cifically detailed  cannot  be  made  part 
of  the  hypothetical  question.  Thus, 
a  medical  witness  should  not  be 
asked:  "  From  what  you  found  at  the 
time  in  examining  the  patient,  from 
your  knowledge  of  her  during  the 
years  previous,  .  .  .  what  pro- 
duced the  condition  she  was  in? " 
Van  Deusen  r.  Newcomer,  40  Mich. 
119    (1879). 

See  also  §  2458. 
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skilled  witness  may  properly  furnish  the  results  of  his  sense- 
perception  as  part  of  the  basis  of  the  hypothetical  question  ad- 
dressed to  another  when  the  latter  is  testifying  as  an  expert.® 
Nor  is  it  necessarily  objectionable,  where  the  facts  are  few  and 
simple,  for  an  expert  to  be  asked  to  testify  in  part  on  the  basis  of 
his  own  observation  and  partly  upon  the  facts  stated  in  the  evidence 
of  designated  witnesses.^ 

§  2457.  (Conclusion   and    Judgment;    Mixed   Hypothesis); 

Eeal  Evidence.  —  Part  of  the  basis  of  the  judgment  of  the  expert, 
and  made  part,  if  desired,  of  the  hypothetical  question  addressed 
to  him  may  be  furnished  by  real  evidence.^  Thus,  an  expert  wit- 
ness may  be  asked  to  look  at  a  boy  present  in  court  and  give  his 
judgment  as  to  whether,  in  his  opinion,  he  is  a  suitable  person  to 
set  to  work  on  a  particular  machine.^  Any  article  present  in  court 
or  observed  by  the  judge  or  jury  on  a  view  ^  may  be  made  avail- 


6.  Howland  v.  Oakland  Consol.  St. 
R.  Co.,  110  Cal.  513,  42  Pac.  983 
(1895). 

7.  State  V.  Keene,  100  N.  C.  509, 
6  S.  E.  91   (1888). 

A  contrary  view.  —  Situations  may 
well  arise  in  which  the  presiding 
justice  would  be  warranted  in  reject- 
ing the  evidence.  McQuire  v.  Brook- 
lyn Heights  Co.,  30  N.  Y.  App.  Div. 
227,  51  N.  Y.  Suppl.  1075  (1898). 

No  requirement  is,  of  course,  im- 
posed that  the  witness  must  know,  of 
his  own  knowledge,  the  truth  of  the 
facts,  or  any  of  them,  detailed  in  the 
hypothetical  question.  In  re  Flint, 
100  Cal.  391,  34  Pac.  863  (1893); 
People  V.  Johnson,  70  111.  App.  634 
(1896). 

Seldom  will  it  be  demanded  that 
the  detailed  phenomena  of  observa- 
tion be  enumerated  in  the  hypotheti- 
cal question,  although  this  has  occa- 
sionally been  done.  So  far  as  the 
element  of  observation  is  concerned, 
the  preliminary  details  should  be  fur- 
nished by  the  witness  before  stating 
his  conclusion  from  them. 

Georgia.  —  Flannagan  v.  State, 
106  Ga.  109,  32  S.  E.  80  (1898) 
(medical  man  as  to  insanity). 


Indiana.  —  McDonald  v.  McDon- 
ald, 142  Ind.  55,  41  N.  E.  346  ( 1895 )  ; 
Louisville  N.  A.  &  C.  R.  Co.  v.  Wood, 
113  Ind.  553  (1887);  Louisville  N. 
A.  &  C.  E.  Co.  V.  Falvey,  104  Ind.  418, 
3  N.  E.  389,  4  N.  E.  908  (1885); 

New  York.  —  Haggerty  v.  R.  Co., 
61  N.  Y.  624  (1874). 

Oregon.  —  State  v.  Simonis,  39  Or. 
Ill,  65  Pac.  595   (1901). 

South  Carolina.  —  Easier  v.  R.  Co., 
59  S.  C.  311,  37  S.  E.  938   (1901). 

"  Even  in  cases  where  experts  are 
called  upon  to  give  an  opinion  based 
upon  their  own  personal  observation 
or  examination,  the  facts  upon  which 
the  opinion  is  founded  must  all  be 
stated,  otherwise  the  witness  might  be 
giving  an  opinion  which  ■  would  have 
great  weight  with  the  jury,  upon  a 
state  of  facts  very  different  from 
those  found  by  them  in  the  case  on 
trial."  Hitchcock  v.  Burgett,  38 
Mich.  507  (1878),  per  Marston,  J. 
This  is  done  in  order  that  the  basis 
of  the  mental  act  may  clearly  appear. 

§  8457-1.  §  27. 

2.  McJuerty  i.  Hale,  161  Mass.  51, 
36  N.  E.  682   (1894). 

3.  See  Best  on  Ev.  ( Chamberlayne's 
3rd  Araer.  Ed.),  p    196. 
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able  to  the  use  of  the  expert  by  having  its  existence  incorporated  in 
the  hypothetical  question  addressed  to  him.* 


§  2458.  (Conclusion   and   Judgment;    Mixed   Hypothesis)  i 

Inadmissible  Mixtures ■  Certain  mixtures  of  observation  by  the 

witness  and  a  hypothetical  enumeration  addressed  to  him  are  re- 
garded by  administration  as  too  dangerous  to  the  cause  of  justice 
to  be  permissible.-'  This  may  happen  where  the  witness  is  inter- 
polating something,  the  precise  nature  and  force  of  which  cannot 
be  estimated.  Thus,  the  expert  will  not  be  allowed  to  add  to  the 
enumerated  facts  stated  in  the  hypothetical  question  an  independ- 
ent one  from  his  own  knowledge  which  has  not  been  introduced 
into  evidence.^  The  reason  for  the  rule,  however,  that  the  jury 
should  know,  so  far  as  practicable,  what  the  witness  is  using  as 
the  basis  of  his  opinion,  limits  its  application.  There  is  no  objec- 
tion that  the  answer  of  the  witness  should  introduce  new  facts,  not 
already  in  evidence.  A  physician,  for  example,  in  answering  a 
medical  question  as  an  expert,  may  reinforce  and  explain  his  posi- 

4.  Murphy  v.  Marston  Coal  Co.,  183 
Mass.  385,  67  N.  E.  342  (1903)  (iron 
handle)  ;  People  v.  Carpenter,  102  N. 
Y.  238,  6  N.  E.  584  (1886)  (knife)  ; 
Kirk  v.  State,  (Tex.  Cr.  App.  1896) 
37  S.  W.  440   (pistol). 

§  2458-1.  Louisville  N.  A.  &  C.  R. 
Co.  v.  Shires,  108  111.  630  (1884) 
(testimony  of  a  particular  witness 
and  a  private  conservation  with 
him)  ;  Wallace  ».  Oil  Co.,  128  N.  Y. 
580,  27  N.  E.  956  (1891)  ("judging 
from  the  whole  history  of  his  case 
and  what  you  have  learned  of  it  in 
all  other  ways  " ) . 

2.  Indiana.  —  Burns  v.  Barenfield, 
84  Ind.  43   (1882). 

Kansas.  —  Western  Union  Tel.  Co. 
V.  Morris,  67  Kan.  410,  73  Pac.  108 
(1903). 

Michigan.  —  Fuller  v.  Jackson,  92 
Mich.  197,  52  N.  W.  1075  (1892). 

tJew  York.  —  Davis  v.  Maxwell,  96 
N.  Y.  Suppl.  45,  108  App.  Div.  128 
(1905);  Frankfort  v.  Manhattan  R. 
Co.,  12  Misc.  13,  33  N.  Y.  Suppl.  36 
(1895);  Bramble  v.  Hunt,  68  Hun 
204,  22  N.  Y.  Suppl.  842   (1893). 


Oregon.  —  State  v.  Simonis,  39 
Oreg.  Ill,  65  Pac.  595   (1901). 

Texas.  —  Hicks  v.  Galveston,  etc., 
R.  Co.,  96  Tex.  355,  72  S.  W.  835 
(1903)  ;  Lee  v.  Heuman,  10  Tex.  Civ. 
App.  666,  32  S.  W.  93  (1895). 

United  States.  —  Raub  v.  Carpen- 
ter, 187  U.  S.  159,  23  S.  Ct.  72,  47 
L.  ed.  119   (1902). 

Observer.  —  Where  the  functions 
of  the  expert  and  the  observer  are 
united  or,  to  speak  more  properly, 
where  a  skilled  observer'  testifies  also 
as  an  expert,  he  will  not,  as  a  rule, 
be  permitted  to  take  as  part  of  the 
basis  of  his  judgment  as  called  for 
by  the  hypothetical  question  facts  of 
observation  which  he  is  not  called 
upon  to  enumerate.  Such  a  witness, 
for  example,  will  not  be  permitted  to 
form  his  opinion  "  from  all  the  evi- 
dence you  had  before  you  there  at 
that  time."  Foster  v.  F.  &  C.  Co.,  99 
Wis.  447,  75  N.  W.  69  (1898).  The 
hypothetical  form  of  interrogation 
may,  however,  be  required  in  such 
cases.  Green  tK  Water  Co.,  101  Wis. 
258,  77  N.  W.  722   (1898). 
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tion  by  the  use  of  incidents  or  other  data  from  his  own  experience.^ 
Evidence.  —  A  mingling  of  observation  and  judgment  which  is 
specially  frequent  and  peculiarly  obnoxious  to  sound  administra- 
tion is  furnished  where  the  expert  is  asked  to  make  an  unspecified 
portion  of  the  "  evidence  "  in  the  case  rather  than  an  enumerated 
number  of  facts  which  the  proof  tends  to  establish,  the  whole  or 
part  of  the  basis  of  his  judgment.*  In  general,  any  question  will 
be  regarded  as  inadmissible  in  which  the  basis  of  the  inference  is 
unspecified.  Thus,  an  expert  will  not  be  permitted  to  give  his 
judgment  as  to  the  value  of  a  horse  where  it  is  based,  in  part,  upon 
what  he  knows  about  him  and  partly  from  the  testimony  he  has 
heard.**  For  somewhat  different  reasons,*  the  skilled  witness 
testifying  as  an  expert  will  not  be  permitted  to  give  a  judgment 
founded,  jointly,  upon  what  he  has  observed  for  himself  and  what 
others  have  told  him.''  The  same  lack  of  definiteness,  and  pro- 
bative quality  will  cause  the  exclusion  of  a  question  which  seeks 
to  obtain  the  judgment  of  a  witness  predicated,  at  the  same  time, 
partly  upon  the  facts  in  evidence  and  partly  upon  the  customs  of 
the  business.* 

§  2459.  Form  of  Question.  —  The  hypothetical  question  being 
in  aid  of  the  reasoning  of  the  jury,  its  form  has  been  largely 
aifected  by  the  action  of  the  courts  in  individual  cases.  Essentially 
considered,  the  form  of  this  species  of  interrogatory  is  a  matter 
of  administration.^     Much  indulgence,  not  to  say  laxity,  has  been 

3.  Augusta,  etc.,  R.  Co.  v.  Dorsey,  App.  279,  3  S.  W.  539,  58  Am.  Rep. 

68   Ga.    228    (1881)     (stopping   of   a  638   (1886). 

train)  ;  Taft  v.  Brooklyn  Heights  R.  4.  Connell    v.    McNett,    109    Mich. 

Co.,   14  Misc.   (N.  Y.)   390,  35  N.  Y.  329,  67  N.  W.  344  (1896). 

Suppl.  1042   (1895).  5.  Connell    v.    McNett,    109    Mich. 

The  matter  is  purely  one  of  admin-  329,  67  N.  W.  344  (1896). 

istration.    Should  the  presiding  judge  6.  §  2476. 

feel  that  the  jury  may  be  misled,  the  7.  Flanagan  v.  State,  106  Ga.   109, 

opponent    prejudiced    or    time    fruit-  32  S.  E.  80    ( 1898 )  ;   McElhannon  v. 

lessly  consumed,   the  fact  of  similar  State,    99    Ga.    672,    26    S.    E.    501 

cases  may  be  rejected.     St.  Louis  Gas-  (1896);    Western  Union   Tel.    Co.   v. 

light  Co.  y.  American  F.  Ins.  Co.,  33  Morris,    67    Kan.    410,    73    Pac.    108 

Mo.  App.  348   (1889).  (1903). 

Illustrations.  —  Neither  a  witness  8.  Centerville    Independent    School 

nor  the  party  who  produces  him  has  Dist.  v.  Swearngin,  119  Iowa  702,  94 

any  right  to  insist  upon  illustrating  N.  W.  206  ( 1903 ) . 

the  former's  meaning,  if  already  un-  §  2459-1.  Missouri  &  N.  A.  R.  Co. 

ambiguous.    Leaohe  t).  State,  22  Tex.  v.  Daniels,    (Ark.    1911)    136   S.   W. 
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permitted  in  this  respect.*  In  certain  jurisdictions,  however,  a 
standard  form  has  become  established  in  practice,  from  which 
variations  are  permitted  only  upon  good  cause  being  shown.^ 
Speaking  generally,  the  great  weight  of  authority  is  simply  to  the 
effect  that  the  question  addressed  to  tbe  expert  should  contain  the 
facts  proved  by  the  evidence  upon  which  his  judgment  is  to  be 
based  *  or  any  portion  of  them  relied  on  by  the  proponent.^    It  is 


651 ;  Sourlock  v.  City  of  Boone, 
(Iowa,  1909)   120  N.  W.  313. 

Facts  added.  —  It  has  been  said 
that  the  administrative  power  of  the 
court  in  regulating  the  form  of  the 
question  does  not  extend  so  far  as  to 
permit  the  witness  to  include  as  part 
of  the  basis  of  his  answer  facts 
which  he  has  gleaned  elsewhere  than 
from  the  hypothetical  question  itself. 
Cobb  V.  United  Engineering  &  Con- 
tracting Co.,  191  N.  Y.  475,  84  N.  E. 
395    (1908). 

See,  however,  §§  2511,  2527. 

2.  Massachusetts.  —  Chalmers  v. 
Mfg.  Co.,  164  Mass.  532,  42  N.  E.  98 
(1895). 

Minnesota.  —  Jones  v.  R.  Co.,  43 
Minn.  281,  45  N.  H.  444  (1890). 

Mississippi.  — ■  Reed  v.  State,  62 
Miss.  409   (1884). 

Worth  Carolina.  —  State  v.  Keene, 
100  N.  c.  511,  6  S.  E.  91  (1888); 
State  V.  Cole,  94  N.  C.  964  (1886); 
State  r.  Bowman,  78  N.  C.  511 
(1878). 

Vermont.  —  Oilman  v.  Strafford, 
50  Vt.  725   (1878). 

A  model  form  is  that  which  has 
received  judicial  sanction  in  Massa- 
chusetts :  "  If  certain  facts,  assumed 
by  the  question  to  be  established  by 
the  evidence,  should  be  found  true 
by  the  jury  what  would  be  [the  ex- 
pert's] opinion  upon  the  facts  thus 
found  true,  on  the  question  at  is- 
sue?" Woodbury  ■!;.  Obear,  7  Mass. 
471  (1856),  per  Shaw,  C.  J.  The  ad- 
ditional administrative  advantage  is 
here  presented  that  the  jury  and  the 
witness  are  alike  relieved  from  the 
danger  of  mistaking  for  proven  facts 


those  which   are  merely  asserted  or 
assumed. 

3.  See,  for  example,  §§  2464  et  seq. 

4.  Barber's  Appeal,  63  Conn.  393, 
27  Atl.  973,  22  L.  R.  A.  90  (1893). 

5.  Alabama.  —  Louisville  &  N.  R. 
Co.  V.  Young,  53  So.  213   (1910). 

Arkansas.  —  Missouri  &  N.  A.  R. 
Co.  V.  Daniels,  136  S.  W.  651  (1911). 

California.  —  Perkins  •!;.  Sunset 
Telephone  &  Telegraph  Co.,  155  Cal. 
712,  103  Pac.  190  (1909);  People  v. 
Hill,  116  Cal.  562,  48  Pac.  711 
(1897);  People  v.  Durrant,  116  Cal. 
179,  48  Pac.  75   (1897). 

District  Columbia.  —  Horton  v. 
U.  S.,  15  D.  C.  App.  310,  324  (1899). 

Florida.  —  Williams  v.  State,  34 
So.  279  (1903). 

Illinois.  —  Chicago  &  E.  I.  R.  Co. 
V.  Wallace,  202  111.  129,  66  N.  E. 
1096  (1903). 

Indiana.  —  Louisville  N.  A.  &  C. 
R.  Co.  V.  Wood,  113  Ind.  554,  14  N. 
E.  572,  16  N.  E.  197  (1887);  Good- 
win v.  State,  95  Ind.  554  (1884); 
Guetig  V.  State,  66  Ind.  104  (1879); 
Davis  V.  State,  35  Ind.  497   (1871). 

Iowa.  —  Neal  v.  Sheffield  Brick  & 
Tile  Co.,  130  N.  W.  398  (1911);  In 
re  Munier's  Estate,  126  N.  W.  149 
(1910). 

Michigan.  —  Smith  v.  Detroit 
United  Ry.,  155  Mich.  466,  119  N.  W. 
640,  15  Detroit  Leg.  X.  1055  (1909)  ; 
Tumbull  V.  Richardson,  69  Mich. 
413,  37  N.  W.  499   (1888). 

Missouri.  —  State  ex  rel.  Shipman 
r.  Allen,  (App.  1910)  128  S.  W.  809; 
Crosby  v.  Portland  Ry.  Co.,  (App. 
1909)   100  Pac.  300. 

Montana.  —  Townsend  v.  City  of 
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axiomatic  that  only  relevant  facts  may  be  enumerated  in  a  hypo- 
thetical question.®  Those  whose  relevancy  is  slight,  whose  bearing 
is  remote,  will  seldom  be  received.''     For  still  stronger  reasons. 


Butte,  109  Pac.  969  (1910)  ;  McAuley 
V.  Casualty  Co.  of  America,  39  Mont. 
185,  102  Pac.  586  (1909);  Morrill  v. 
Hershfield,  19  Mont.  245,  47  Pac.  997 
(1897). 

Nebraska.  —  Ward  v.  Mtna,  Life 
Ins.  Co.  of  Hartford,  Conn.,  118  N. 
W.  70   (1908). 

New  York.  —  Steams  v.  Field,  90 
N.  Y.  640   (1882). 

Pennsylvania.  —  First  Nat'l  Bank 
V.  Wirebach's  Ex'r,  106  Pa.  44 
(1884). 

Texas.  —  Davis  v.  State,  (Cr. 
App.  1908)  114  S.  W.  366;  Fretwell 
V.  State,  43  Tex.  Cr.  501,  67  S.  W. 
1021  (1902)  ;  Gulf  C.  &  S.  F.  R.  Co. 
V.  Compton,  75  Tex.  673,  13  S.  W. 
667   (1890). 

Vermont.  —  McKinstry  v.  Collins, 
74  Vt.  147,  52  Atl.  438  (1902); 
State  V.  Doherty,  72  Vt.  381,  48  Atl. 
658   (1900). 

United  States.  —  Swensen  v.  Ben- 
der, 51  C.  C.  A.  627,  114  Fed.  1 
(1902). 

Hypothetical  questions  propounded 
to  an  expert,  if  they  reasonably  re- 
flect the  facta  proved  by  any  of  the 
■witnesses  in  the  case,  are  sufficient, 
provided  the  subject  is  one  proper 
for  expert  testimony.  Landis  & 
Schick  V.  Watts,  (Neb.  1908)  117  N. 
W.  705. 

Either  side  may  put  a  hypothetical 
question  based  upon  the  facta  of  the 
case  —  that  is,  such  facts  aa  are 
proved  —  and  the  party  putting  the 
question  deema  proper  to  collate  in 
the  hypothetical  question.  If  the 
opposite  side  is  not  satisfied  with  the 
question  as  put,  it  may  amplify 
the  interrogatory  or  put  it  under  the 
facts  deemed  proper.  Duke  v.  State, 
(Tex.  Cr.  App.  1911)   134  S.  W.  70.5. 

Counsel  may  assume  the  facts  in 
evidence  in  accordance  with  his  the- 
ory of  things,  and  he  need  not  state 


all  the  facts  as  they  have  been 
proven.  Davis  v.  State,  (Tex.  Cr. 
App.  1908)    114  S.  W.  366. 

Criminal  cases.  —  The  same  per- 
mission to  use  the  facts  in  evidence 
as  the  basis  of  a  hypothetical  ques- 
tion in  support  of  any  hypothesis 
which  the  proponent  may  fairly  claim 
that  these  facts  tend  to  support  has 
also  been  conceded  in  criminal  cases. 
State  V.  Crowe,  39  Mont.  174,  102 
Pac.  579  (1909)  (insanity).  The  in- 
ertia, however,  of  the  court  may  be 
such  as  to  suggest  an  increased  strin- 
gency in  requiring  the  embodiment  of 
all  material  facts.  Cordes  v.  State, 
(Tex.  Cr.  App.  1908)  112  S.  W.  943 
(homicide). 

General  and  specific  questions  may 
each,  under  appropriate  circum- 
stances, be  most  helpful  in  the  search 
for  truth.  Meily  v.  St.  Louia  &  S.  F. 
Ry.  Co.,   (Mo.  1908)    114  S.  W.  1013. 

6.  Rivard  v.  Rivard,  109  Mich.  98, 
66  N.  W.  681,  63  Am.  St.  Rep.  566 
(1896)  ;  Neudeck  v.  Grand  Lodge  A. 
0.  U.  W.,  61  Mo.  App.  97  (1894); 
Dilleber  v.  Home  L.  Ins.,  87  N.  Y. 
79  (1881). 

It  follows  that  it  is  not  competent 
upon  the  examination  of  a  medical 
expert  to  inquire  of  him  with  respect 
to  the  meaning  of  terms  applicable 
to  an  injury  not  shown  to  have  been 
sustained.  City  of  Chicago  v.  Carl- 
son, 138  m.  App.  582  (1908). 

7.  Alabama.  —  Birmingham  R., 
etc.,  Co.  V.  Butler,  135  Ala.  388,  33 
So.  33  (1902). 

Maryland.  —  Williams  r>.  State,  64 
Md.  384,  1  Atl.  887   (1885). 

Michigan.  —  Rivard  -v.  Rivard, 
109  Mich.  98,  66  N.  W.  681,  63  Am. 
St.  Rep.  566  (1896)  ;  People  v.  Foley, 
64  Mich.  148,  31  N.  W.  94  (1887); 
Fraser  v.  Jennison,  42  Mich.  206,  3 
N.  W.  882   (1879). 

Missouri.  —  Russ  t;.  Wabash  West- 
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facts  of  no  relevancy  whatever  are  rejected.* 

Answers.  —  Should  it  develop,  upon  cross-examination  or  other- 
wise, that  the  answers  given  by  the  expert  on  direct  examination 
were  based  upon  a  misunderstanding  of  the  questions,  the  proper 
remedy  is  to  move  that  the  statements  be  stricken  out.^ 

Substantial  correctness  required.  —  The  evidence  need  not  be 
precisely  the  same  as  the  facts  incorporated  in  a  hypothetical  ques- 
tion to  an  expert.  It  is  sufficient  if  the  question  represents,  in  its 
enumeration  of  facts,  the  evidence  with  substantial  correctness. ^"^ 

Waiver.  —  A  party  is  litis  magister  in  many  respects  regarding 
the  form  of  a  hypothetical  question.  The  operation  of  waiver  or 
estoppel  in  this  connection  is  the  same  as  elsewhere  in  relation  to 
the  conduct  of  a  trial.  Thus,  one  who  has  permitted  a  given  form 
of  question  to  be  used  in  the  interrogation  of  an  expert  may  find 
himself  unable  to  interpose  an  effectual  objection  to  its  employ- 
ment at  a  later  stage.  ■'^ 

§  2460.  (Form  of  Question) ;  Not  an   exclusive   Formula.  — 

The  typical  interrogatory  to  the  expert,  as  to  what,  assuming  cer- 
tain facts  detailed  in  evidence  to  be  true,  his  judgment  upon  them 
would  be,  is  readily  moulded  by  the  administrative  power  of  the 
court  to  meet  the  exigencies  of  particular  eases.*  Should  no 
rational  ground  appear  for  believing  that  the  jury  have  been 
misled,^  a  vsdde  variety  of  forms  will  be  deemed  permissible,*  the 
error,  if  any,  involved  in  their  use,  being  regarded  as  harmless. 
To  the  flexibility  with  which  courts  handle  this  form  of  interro- 

ern  R.  Co.,  112  Mo.  45,  20  S.  W.  472,  ern  R.  Co.,  112  Mo.  45,  20  S.  W.  472, 

18  L.  R.  A.  823   (1892).  18  L.  R.  A.  823   (1892). 

'Nebraska.  —   Ward  v.  Mtna,  Life  New  York.  —  People  v.  Harris,  136 

Ins.  Co.  of  Hartford,  Conn.,  118  N.  W.  N.  Y.  423,  33  N.  E.  65   (1893). 

70    (1908).  OA.io.  —  Williams     v.     Brown,     28 

United  States.  —  Carter  Rice  &  Co.  Ohio  St.  547   (1876). 

V.  Aubin,  172  Fed.  916,  97  C.  C.  A.  9.  Keating  v.  Carnell,  104  111.  App. 

274  (1909)    (too  general).  448    (1902). 

See   also   Ferry   v.   Henderson,    32  10.  Kemendo     r.     Fruit     Dispatch 

App.  D.  C.  41   (1908).  Co.,   (Tex.  Civ.  App.  1910)   131  S.  W. 

8.   Idaho.   —  Kelly  v.   Perrault,   5  73. 

Ida.  221,  48  Pac.  45  (1897).  11.  Krier    r.    Milwaukee    Northern 

Iowa.    —   Muldowney     v.     Illinois  Ry.  Co.,   (Wis.  1909)    120  N.  W.  847. 

Cent.  R.  Co.,  39  Iowa  615  (1874).  §   2460-1.  Choice   v.   State,   31   Ga. 

Michigan.  —  Prentis  v.   Bates,   88  468  (1860). 

Mich.  567,  50  N.  W.  637   (1891).  2.  §  2492. 

Missouri.  —  Russ  v.  Wabash  West-  3.  Kempsey  v.  McGinness,  21  Mich, 
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gation  several  causes  have  notably  contributed.  Prominent  among 
these  are  two.  In  the  first  place,  but  little  of  the  procedural  ele- 
ment has  entered  into  the  handling  of  witnesses.  The  subjects 
as  to  which  witnesses  were  permitted  to  testify  or  the  classes  of 
facts  which  might  be  adduced  as  proof  have  been  much  more  closely 
regulated  by  the  positive  law  than  have  the  details  of  judicial 
examination.  Apparently,  the  difficulties  of  formulating  a  rule 
of  procedure  on  the  latter  subject  have  been  found  insuperable. 
In  consequence,  the  administrative  function  of  the  court  in  deal- 
ing with  witnesses  has  been,  by  comparison,  but  slightly  fettered. 

In  the  second  place,  the  historical  development*  of  the  rules 
relating  to  experts  has  tended,  in  a  marked  degree,  to  still  further 
liberalize  the  already  extensive  powers  of  the  court  in  dealing 
with  those  who  had  been,  as  it  were,  expressly  summoned  for  the 
purpose  of  assisting  the  judge  in  his  effort  to  get  at  the  truth. 

While,  therefore,  the  form  which  has  been  indicated  is  the 
normal  standard  of  expert  interrogation  and  will  be  examined  as 
such  in  its  various  aspects,  it  is  by  no  means  an  exclusive  formula. 
As  has  been  said,  it  is  readily  shaped  to  meet  administrative 
needs.  ^ 

Some  attempts  hawe  been  made  to  prescribe  a  form  of  question 
which  alone  may  properly  be  put  to  an  expert.® 

§  2461.  CForm  o/ Qaes^/on> ;  Facts  must  be  sufficient  for  reason- 
able Judgment For  much  the  same  reasons  that  an  observer  is 

required  to  detail  sufficient  facts  to  enable  him  to  draw  a  satis- 
factory inference  ^  or  conclusion,^  the  presiding  judge  will  be  apt 
to  insist  that  the  hypothetical  question  addressed  to  the  expert 
should  contain  such  an  enumeration  of  facts  as  will  enable  him 
to  form  them  into  a  reasonable  act  of  judgment.^     In  other  words, 

139   (1870)  ;  McCollum  v.  Seward,  62  to  the  justice  presiding  at  the  trial." 

N.  Y.  318   (1875).                           •  McCarthy   v.    Boston    Duck   Co.,    165 

4.  §  2376.  Mass.  165,  42  N.  E.  568  (1896).    See 

5.  Roraback  v.  Pennsylvania  Co.,  also  Wright  v.  Tatham  5  CI.  &  F. 
58  Conn.  292,  20  Atl.  465  (1890);  670,  2  Jur.  461,  7  Eng.  Reprint  559 
McCarthy   v.    Boston   Duck   Co.,    165  (1838). 

Mass.    165,    42    N.    E.    568     (1896);  6.  Warsaw  «.  Pisher,  24  Ind.  App. 

Hunt  V.  Lowell  Gas  Light  Co.,  8  Allen  46,  55  N.  E.  42   (1889). 

(Mass.)  169,  85  Am.  Dec.  697  (1864).  See,  for  example,  |§  2464  et  seq. 

"  It  is  impossible  to  lay  down  an  §  2461-1.  §  1813. 

absolute  rule  for  all  cases,  and  some  2.  §  2296. 

discretion  must  undoubtedly  be   left  3.  Gormectiout.  —  Barber's  Appeal, 

Vol.  Ill  — 208 
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it  follows  from  the  nature  aad  office  of  the  hypothetical  question 
that  sufficient  facts  must  be  placed  before  the  expert  to  make  it 
possible  for  him  to  form  an  opinion  which  will  be  rationally  help- 
ful to  the  jury.*  Conjecture  or  mere  speculation  must  be  ex- 
cluded.^ Similarly,  should  the  facts  furnished  be  so  insufficient 
or  equivocal  as  to  leave  the  answer  of  the  expert  little  more  than 


63  Conn.  393,  27  Atl.  973,  22  L.  R. 
A.  90  (1893). 

Iowa.  —  Kuhns  i;.  Wisconsin,  etc., 
R.  Co.,  70  Iowa  561,  31  N.  W.  868 
(1887).  See  aUo  In  re  Feuton,  97 
Iowa  192,  66  N.  W.  99   (1896). 

Maryland.  —  Berry  v.  Baltimore 
Safe  Deposit,  etc.,  Co.,  96  Md.  45,  53 
Atl   720   (1902). 

Michiga n.  —  N.  &  M.  Friedman  Co. 
V.  Atlas  Assur.  Co.,  133  Mich.  212, 
94  X.  W.  757  (1903);  Turner  v. 
Ridgeway  Tp.,  105  Mich.  409,  63  N. 
W.  406  (1895).  See  also  Rlvard  v. 
Rivard,  109  Mich.  98,  66  N.  W.  681, 
63  Am.  St.  Rep.  566   (1896). 

Missouri.  —  Senn  r.  Southern  R. 
Co.,  108  Mo.  142,  18  S.  W.  1007 
(1891). 

New  York.  —  McQuade  v.  Metro- 
politan St.  R.  Co.,  84  N.  Y.  App.  Div. 
637,  82  N.  Y.  Suppl.  720  (1903); 
Baer  v.  Koch,  2  Misc.  334,  21  N.  Y. 
Suppl.  974  (1893);  Fisher  ;;.  Mon- 
roe, 2  Misc.  326,  21  N.  Y.  Suppl.  995 
( 1893 )  ;  Seymour  v.  Fellows,  44  N. 
Y.  Super.  Ct.  124  (1878);  Clussman 
V.  Merkel,  3  Bosw.  402    (1858). 

4.  Colorado.  —  Rio  Grande  West- 
em  R.  Co.  V.  Rubenstein,  5  Colo.  App. 
121,  38  Pac.  76    (1894). 

Connecticut.  —  Porter  v.  Ritch,  70 
Conn.  235,  39  Atl.  169,  39  L.  R.  A. 
353  (1898). 

Georgia.  —  Central  R.,  etc.,  Co.  v. 
Maltsby,  90  Ga.  630,  16  S.  E.  953 
(1892). 

Idaho.  —  Kelly  i'.  Perrault,  5  Ida. 
221,  48  Pac.  45   (1897). 

loiia.  —  Bomgardner  v.  Andrews, 
55  Iowa  638,  8  N.  W.  481  (1881); 
Matter  of  Ames,  51  Iowa  596,  2  N. 
W.  408  (1879). 


Kansas.  —  Davis  v.  Travelers'  Ins. 
Co.,  59  Kan.  74,  52  Pac.  67   (1898). 

Michigan.  —  People  v.  Vanderhoof, 
71  Mich.  179,  39  N.  W.  28  (1888); 
Marshall  v.  Brown,  50  Mich.  148,  15 
N.  W.  55  (1883)  (record  of  an  in- 
sane patient)  ;  Fraser  v.  Jennison,  42 
Mich.  206,  3  N.  W.  882   (1879). 

Minnesota.  —  Briggs  v.  Minneapo- 
lis St.  R.  Co.,  52  Minn.  36,  53  N.  W. 
1019   (1892). 

Mississippi.  —  Kearney  v.  State,  68 
Miss.  233,  8  So.  292  (1890). 

Missouri.  —  Culbertson  v.  Metro- 
politan St.  R.  Co.,  140  Mo.  35,  36  S. 
W.  834  (1896);  Turner  r.  Haar,  114 
Mo.  335,  21  S.  W.  737  (1893)  ;  J.  D. 
Marshall  Livery  Co.  v.  McKelvy,  55 
Mo.  App.  240  (1893)  ;  Senn  f.  South- 
ern R.  Co.,  108  Mo.  142,  18  S.  W. 
1007   (1892). 

Nebraska.  —  Burgo  r.  State,  26 
Nebr.  639,  42  N.  W.  701   (1889). 

New  York.  ■ —  Van  Wycklen  v. 
Brooklyn,  118  N.  Y.  424,  24  X.  E. 
179   (1890). 

North  Carolina.  —  Burnett  v.  Wil- 
mington, etc.,  R.  Co.,  120  N.  C.  517, 
26  S.  E.  819   (1897). 

Pennsylvania.  —  Lee  r.  Springfield 
Water  Co.,  176  Pa.  St.  223,  35  Atl. 
184  (1896)  (omitting  element  of 
damage)  ;  Reber  r.  Herring,  115  Pa. 
St.  599,  8  Atl.  830  (1887). 

Texas.  —  Prather  v.  McClelland, 
(Civ.  App.  1894)  26  S.  W.  657. 

West  Virginia.  —  Bowen  r.  Hunt- 
ington, 35  W.  Va.  682,  14  S.  E.  217 
(1891). 

United  States.  —  North  American 
Ace.  Assoc,  r.  Woodson,  64  Fed.  689, 
12  C.  C.  A.  392   (1S94). 

5.  Illinois  Silver  Min.,  etc.,  Co.  v. 
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a  surmise,  the  question  will  be  rejected.  For  example,  the  num- 
ber of  handkerchiefs  saturated  in  stopping  the  blood  flowing 
from  a  wound  cannot  be  made  the  basis  of  an  expert  opinion  as 
to  the  amount  of  blood  lost.®  Sound  judicial  reasoning  is  the  only 
satisfactory  test  as  to  what  degree  of  explicitness  in  the  interrog- 
atory shall  be  regarded  as  sufficient.  The  question  will  not  neces- 
sarily be  rejected  nor  will  an  objection  to  its  admission  be  sus- 
tained should  the  adverse  criticism  to  it  be  that  there  were  other 
facts  disclosed  by  the  evidence  which,  had  they  been  included  in 
the  inquiry,  might  have  enabled  the  witness  to  give  a  somewhat 
more  satisfactory  answer.'' 

Conclusions  of  law.  —  A  conclusion  of  law,  not  being,  as  a  rule, 
a  proper  subject  for  the  reasoning  of  witnesses,^  cannot  be  stated 
as  grounding  the  judgment  of  an  expert  upon  a  hypothetical 
question.  Thus  an  opinion  as  to  who  had  any  reason,  under  given 
circumstances,  to  feel  responsible  for  a  particular  accident,  will 
not  be  received  in  evidence.® 

Conflicting  facts.  — •  The  presiding  judge  vsdll  naturally  insist, 
for  the  protection  of  the  jury,  that  the  hypothetical  question  should 
be  consistent  with  itself.  Mutually  inconsistent  facts  cannot  well 
be  united  in  a  single  interrogatory.^**  To  ask  an  expert  witness, 
however,  as  to  whether  the  facts  testified  to  by  any  particular 
■person  or  set  of  persons  are  inconsistent  with  the  existence  of  a 
designated  fact,  is  entirely  unobjectionable.-''' 

§  2462.  (Form  of  Question;  Facts  must  be  sufficient  tor 
reasonable  Judgment) ;  Expert  limited  to  Facts  stated What- 
ever may  be  the  facts  assumed  in  the  question  to  be  true,  the 
answer  of  the  witness  is  necessarily  limited  to  and  based  upon 
them.^     He  is  not  at  liberty  to  decide  for  himself  as  to  whether 

Raff,  7N.  M.  336,  34  Pac.  544  (1893)  ;  10.  Fairchild   v.    Bascomb,    35    Vt. 

Galbraith  v.  Philadelphia  Co.,  2  Pa.  398   (1862). 

Super.  Ct.  359  (1896).  11.  Prentis  v.  Bates,  93  Mich.  234, 

6.  Rio   Grande   Western   R.   Co.   v.  53  N.  W.  153,  17  L.  R.  A.  494  (1892) 
Rubenstein,  5  Colo.  App.  121,  38  Pac.  (insanity). 

76   (1894).  §  2462-1.  Illinois.  —  Pyle  v.  Pyle, 

7.  Hendershott    v.    Western   Union  158  111.  289,  41  N.  E.  999   (1895). 
Tel.  Co.,  114  Iowa  415,  87  N.  W.  288  Massachusetts.  — McGin.Tthy  v.  Bos- 
(1901).  ton  Duck  Co.,  165  Mass.  165,  42  N. 

8.  §  2325  et  seq.  E.  568    (1896);  Woodbury  v.  Obear, 

9.  Carr    v.    American    Locomotive  7  Gray  467  (1856). 

Co.,  (R.  I.  1908)   70  Atl.  196.  Mississippi.   —  Reed   v.   State,    62 

Miss.  405  (1884). 
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the  facts  hypothetically  stated  are  actually  true  ^  or  as  to  whether 
other  facts,  not  assumed  in  the  question,  in  reality  exist.^ 

Ansu'ers  must  be  responsive.  —  The  answers  of  the  expert  wit- 
ness must  be  responsive  to  the  questions  asked  him.  The  court 
will  decline  to  receive  any  other  reply  and  may  order  it  stricken 
ont.* 

No  inference  on  an  inference.  —  Undoubtedly,  much  of  the 
enumeration  of  so  called  fact  embraced  in  the  hypothetical  ques- 


Missouri.  —  Meily  v.  St.  Louis  & 
S.  F.  Ry.  Co.,  114  S.  W.  1013  (1908)  ; 
Russ  V.  Wabash  Western  R.  Co.,  112 
Mo.  43,  20  S.  W.  472,  18  L.  R.  A. 
823   (1892). 

Montana.  —  Buis  v.  Northern  Pac. 
Ry.  Co.,  42  Mont.  471,  113  Pac.  472 
(1911). 

New  York.  —  Cobb  v.  United  En- 
gineering &  Contracting  Co.,  191  N. 
Y.  475,  84  N.  E.  395  (1908);  Car- 
penter V.  Leavitt,  10  Misc.  49,  30  N. 
Y.  Suppl.  808  (1894);  In  re  Snell- 
ing,  136  N.  Y.  515,  32  N.  E.  1006 
(1893)  ;  Link  v.  Sheldon,  136  N.  Y.  1, 
32  N.  E.  696  (1892);  Connelly  v. 
Manhattan  R.  Co.,  60  Hun  495,  15 
N.  Y.  Suppl.  176  (1891);  People  v. 
McElvaine,  121  N.  Y.  250,  24  N.  E. 
465,  18  Am.  St.  Rep.  820  (1890); 
Page  V.  New  York,  57  Hun  123,  586, 
10  N.  Y.  Suppl.  826  (1890);  Greg- 
ory f.  New  York,  etc.,  R.  Co.,  55 
Hun  303,  8  N.  Y.  Suppl.  525  (1890)  ; 
Loveless  v.  Manhattan  R.  Co.,  57  N. 
Y.  Super.  Ct.  3,  5  N.  Y.  Suppl.  185 
(1889)  ;  Reynolds  v.  Robinson,  64  N. 
Y.  589   (1876). 

Ohio.  —  Cincinnati  Mut.  Ins.  Co. 
V.  May,  20  Ohio  211    (1851). 

Texas.  —  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  r.  Golson  (Civ.  App. 
1911)   133  S.  W.  456. 

United  States.  —  Dexter  v.  Hall,  15 
Wall.  9,  21  L.  ed.  73  (1872). 

England.  —  In  re  McNaughton,  1 
C.  &  K.  130  note,  47  E.  C.  L.  130,  10 
01.  &  F.  200,  8  Eng.  Reprint  718,  8 
Scott  N.  R.  595  (1843);  Sills  v. 
Brown,  9  C.  &  P.  601,  38  E.  C.  L.  351 


(1840);  Jameson  v.  Drinkald,  12 
Moore  C.  P.  148,  22  E.  C.  L.  636 
(1826). 

The  skilled  witness  testifying  as 
an  expert  must  base  his  opinion  upon 
either  the  testimony  or  on  alleged 
facts  assumed  in  the  question,  and 
not  upon  his  own  recollection  and 
construction  of  the  evidence.  Ditton 
V.  Hart,  (Ind.  1911)  93  N.  E.  961. 

See,  however,  §§  2511,  2527. 

Additional  facts.  —  A  judgment 
may  be  received  although  the  witness 
adds  facts  to  those  embraced  in  the 
question,  provided  that  those  hypo- 
thetically  enumerated  would  have 
been  sufficient,  in  the  judgment  of 
the  expert,  to  enable  him  to  reach 
the  same  result.  In  re  Anderson's 
Appeal,  79  Conn.  535,  66  Atl.  7 
(1907). 

2.  It  is  not  permissible  for  an  ex- 
pert to  draw  his  own  inferences  from 
conflicting  testimony  or  to  give  his 
opinion  as  to  the  truth  or  falsity  of 
the  facts.  Davis  r.  State,  (Tex.  Cr. 
App.  1908)   114  S.  W.  366. 

3.  Should  an  interrogatory  be  in 
itself  defective  by  failing  to  include 
facts  of  which  there  is  evidence,  the 
expert  may.  by  express  mention  in 
answering,  assume  the  existence  of 
any  fact  which  "  might  properly  have 
been  embraced  in  the  question." 
Hathaway  r.  National  L.  Ins.  Co.,  48 
Vt.  335    (1875). 

4.  Copenhaver  !■.  Northern  Pac.  Ry. 
Co.,  42  Mont.  453,  113  Pac.  467 
(1911). 
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tion  rests  upon  inference.  Its  entire  elimination  from  the  results 
of  observation  seems  impossible.'*  Administration  will  not  permit, 
however,  that  part  of  the  enumeration  of  fact  should  consist  of  an 
act  of  pure  reasoning.  No  inference  will,  therefore,  as  a  rule,  be 
allowed  to  be  drawn  upon  a  prior  one.®  It  follows,  that  one  expert, 
cannot  base  his  judgment  upon  that  rendered  by  another.'' 

§  2463.  (Form  of  Question;  Facts  must  be  sufficient  for 

reasonable  Judgment) ;  New  Facts  in  Diagnosis Prominent 

among  the  connections  in  which  a  mixed  hypothesis  ^  is  employed 
in  the  question  addressed  to  the  expert,  with  advantage  to  the  dis- 
covery of  truth,  is  with  regard  to  personal  injuries.  Here  the 
attending  physician,  having  stated,  according  to  the  rule,^  such 
preliminary  facts  as  he  can,  may  not  only  declare  his  inference  or 
conclusion  but  his  judgment  as  an  expert,  in  response  to  a  ques- 
tion composed,  in  part,  of  the  facts  covered  by  his  diagnosis  and 
such  additional  ones,  relevant  to  the  issue,  as  the  parties  may  see 
fit  to  incorporate.  This  is  merely  an  illustration  of  the  more  gen- 
eral regulation  prescribed  by  practice  where  the  skilled  witness 
who  has  examined  the  physical  or  psychological  situation  involved 
in  the  inquiry  is  subsequently  permitted  to  testify  as  an  expert.' 
The  details  of  his  observation  may  well  be  made  the  groundwork 
not  only  for  the  conclusion  of  the  witness  but  also,  in  various  com- 
binations for  such  questions  by  either  party  as  are  consistent  with 
their  respective  hypotheses.* 

§  2464.  (Form  of  Question) ;  Must  include  all  facts  essential  to 

some  relevant  Hypothesis.  —  Should  no  rule  as  to  the  form  of  the 
hypothetical  question  be  established  in  a  given  jurisdiction,  it  may 
fairly  be  said  that,  speaking  generally,  the  interrogatory  must 
include  all  facts  essential  to  some  aspect  or  part  of  the  hypothesis 
maintained  by  its  proponent  *  or  tend  to  prove  the  existence  of 

5.  §  1801.  Janesville,    100  Wis.   157,  75  N.   W. 

6.  §   1029.  975,  69  Am.  St.  Rep.  906,  41  L.  R.  A. 

7.  Crozier   v.   Minneapolis   St.   Ry.      563  (1898). 

Co.,    106   Minn.    77,    118   N.   W.   256  4.  In    re    Flint,    100    Cal.    391,    34 

(1908).  Pac.  863   (1893). 

§  2463-1.  I  2456.  §  2464-1.  Alabama.  —  Marrisett  v. 

2.  §  1995  n.  9.  Wood,   123  Ala.  384,  26  So.  307,  82 

3.  Bowen  v.  Huntington,  35  W.  Va.  Am.  St.  Rep.  127  (1898). 

682,  14  S.  E.  217   (1891);  Selleek  v.  California.  —  People  v.  Hill,   116 
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some  separate  fact  included  in  it,^  In  itself  regarded,  the  hypo- 
thesis advanced  in  a  given  question  may  frequently  be  broader, 
narrower  or  in  some  other  v^ay  different  from  that  embodied  in 
another,  it  being  optional  with  the  proponent  to  vary  his  hypo- 
thesis so  long  as  it  is  within  the  range  of  the  evidence  and  the 
general  limits  of  his  own  position.®    Whatever  may  be  the  hypo- 


Cal.  562,  48  Pae.  711  (1897)  ;  People 
V.  Currant,  116  Cal.  179,  48  Pae.  75 
(1897). 

Illinois.  —  Chicago,  etc.,  R.  Co.  v. 
Wallace,  104  111.  App.  55  (1902); 
Howard  v.  People,  185  111.  552,  57 
N.  E.  441  (1900)  ;  Schneider  v.  Man- 
ning, 121  111.  376,  12  N.  E.  267 
(1887). 

Indiana.  —  Goodwin  v.  State,  96 
Ind.  550  (1884);  Guetig  «).  State,  66 
Ind.  94,  32  Am.  Rep.  99  ( 1879 ) . 

Iowa.  —  Kirscher  v.  Kirscher,  120 
Iowa  337,  96  N.  W.  846  (1903); 
Swanson  r.  Keokuk,  etc.,  R.  Co.,  116 
Iowa  304,  89  N.  W.  1088  (1902); 
Brooks  V.  Sioux  City,  114  Iowa  641, 
87  N.  W.  682  (1901);  Allison  v. 
Parkinson,  108  Iowa  154,  78  N.  W. 
845   (1899). 

Maryland.  —  United  R.,  etc.,  Co. 
r.  Seymour,  92  Md.  425,  48  Atl.  850 
(1901). 

Michigan.  —  Pye  v.  Chapin,  121 
Mich.  675,  80  N.  W.  797  (1899); 
People  V.  Foglesong,  116  Mich.  556, 
74  N.  W.  730  (1898). 

Missouri.  —  O'Neill  v.  Kansas  City, 
178  Mo.  91,  77  S.  W.  64  (1903); 
State  r.  Privitt,  175  Mo.  207,  75  S. 
W.  457   (1903). 

Montana.  —  State  v.  Peel,  23 
Mont.  358,  59  Pae.  169,  75  Am.  St. 
Rep.  529   (1899). 

Nebrasl:a.  —  Herpolshcimer  v. 
Funke,  1  Nebr.  (Unoff.)  471,  95  N. 
W.  688   (1901). 

New  York.  —  People  V.  Krist,  168 
N.  Y.  19,  60  N.  E.  1057,  15  N.  Y.  Cr. 
532  (1901)  ;  Cole  r.  Fall  Brook  Coal 
Co.,  159  N.  Y.  59,  53  N.  E.  670 
(1899). 

Texas.  —  Burt  v.   State,   38  Tex. 


Cr.  397,  40  S.  W.  1000,  43  S.  W.  344, 
39  L.  R.  A.  305,  330  (1897). 

Vermont.  —  State  v.  Doherty,  72 
Vt.  381,  48  Atl.  658,  82  Am.  St.  Rep. 
951   (1900). 

United  States.  —  Swensen  v.  Ben- 
der, 114  Fed.  1,  51  C.  C.  A.  627 
(1902)  ;  Denver,  etc.,  R.  Co.  v.  Roller, 
100  Fed.  738,  41  C.  C.  A.  22,  49  L. 
R.  A.  77  (1900). 

The  hypothetical  question  should 
contain  suflBcient  facts  to  ground  an 
intelligent  answer.  Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Golson,  (Tex. 
Civ.  App.  1911)    133  S.  W.  456. 

2.  Gottlieb  v.  Hartman,  3  Colo.  53 
(1876);  McDonald  v.  Illinois  Cent. 
R.  Co.,  88  Iowa  345,  55  N.  W.  102 
(1893). 

3.  California.  —  People  v.  Durrant, 
116  Cal.  179,  216,  48  Pae.  75   (1897). 

Colorado.  — ■  Courvoisier  v.  Ray- 
mond, 23  Colo.  113,  47  Pae.  284 
(1896);  Jaekson  v.  Burnham,  20 
Colo.  532,  39  Pae.  577  (1895);  Gott- 
lieb r.  Hartman,  3  Colo.  53  (1876). 

Florida.  —  Williams  v.  State,  34 
So.  279  (1903);  Baker  v.  State,  30 
Fla.  41,  11  So.  492  (1892). 

Illinois.  —  Cook  v.  People,  177  111. 
146,  52  N.  E.  273   (1898). 

Indiana.  —  Davidson  v.  State,  135 
Ind.  254,  34  N.  E.  972  (1893)  ;  Louis- 
ville, etc.,  R.  Co.  V.  Wood,  113  Ind. 
544,  14  N.  E.  572,  16  N.  E.  197 
(1887);  Boor  v.  Lowrey,  103  Ind. 
468,  3  N.  E.  151,  53  Am.  Rep.  519 
(1885);  Lotz  r.  Scott,  103  Ind.  155, 
2  N.  E.  560  (1885);  Goodwin  t'. 
State,  96  Ind.  550  (1884)  ;  Guetig  t;. 
State,  66  Ind.  94,  32  Am.  Rep.  99 
(1879);  Chamness  v.  Chamness,  53 
Ind.  301  (1876). 
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thesis,  the  facts  set  forth  in  the  question  must  rationally  tend  to 
support  it  to  such  an  extent  that  the  jury  could,  without  stultify- 
ing themselves,  find  in  favor  of  it.*  On  the  contrary,  an  interro- 
gation which  fails  to  supply  a  detail  of  facts  adequate,  if  found 
by  the  jury  to  be  true,  to  the  establishment  of  such  a  theory  as  that 
of  the  proponent  will  be  rejected.^    Were  the  rule  otherwise,  few 


lovM.  —  Buce  V.  Eldon,  122  Iowa 
92,  97  N.  W.  989   (1904). 

Ecmsas.  —  Koark  v.  Greeno,  61 
Kan.  299,  59  Pac.  655  (1900)  ;  Wich- 
ita Gas,  etc.,  Co.  v.  Wright,  9  Kan. 
App.  730,  59  Pac.  1085  (1900); 
Medill  V.  Snyder,  61  Kan.  15,  58 
Pac.  962,  78  Am.  St.  Rep.  307  (1899). 

Minnesota.  —  Jones  v.  Chicago, 
etc.,  R.  Co.,  43  Minn.  279,  45  N.  W. 
444   (1890). 

Missouri.  —  State  v.  Privitt,  175 
Mo.  207  75  S.  W.  457  (1903);  St. 
Louis,  etc.,  R.  Co.  v.  St.  Louis  Union 
Stock  Yard  Co.,  120  Mo.  451,  25  S. 
W.  399  (1894). 

Montana.  —  State  V.  Peel,  23 
Mont.  358,  59  Pac.  169,  75  Am.  St. 
Rep.  529  ( 1899 )  ;  Marrill  v.  Herch- 
field,  19  Mont.  245,  47  Pac.  997 
(1897). 

Neio  Hampshire.  —  Spear  v.  Rich- 
ardson, 37  N.  H.  23  (1858). 

Jiew  Jersey.  —  State  v.  Powell,  7 
N.  J.  L.  244  (1824). 

"New  York.  —  Horn  v.  New  Jersey 
Steamboat  Co.,  23  N.  Y.  App.  Div. 
302,  48  N.  Y.  Suppl.  348  (1897); 
Woodworth  v.  Brooklyn  El.  R.  Co., 
22  N.  Y.  App.  Div.  501,  48  N.  Y. 
Suppl.  80  ( 1897 )  ;  People  v.  Augs- 
bury,  97  N.  Y.  501  (1884);  Cowley 
V.  People,  83  N.  Y.  464,  38  Am.  Rep. 
464  (1881);  Guiterman  v.  Liverpool, 
etc..  Steamship  Co.,  83  N.  Y.  358 
(1881) ;  Harnett  v.  Garvey,  66  N.  Y. 
641  (1876) ;  Filer  -v.  New  York  Cent. 
R.  Co.,  49  N.  Y.  42  (1872). 

Texas.  —  Lee  v.  Heuman,  10  Tex. 
Civ.  App.  666,  32  S.  W.  93  (1895); 
Ft.  Worth,  etc.,  R.  Co.  v.  Greathouse, 
82  Tex.  104,  17  S.  W.  834  (1891); 
Gulf,  etc.,  E.  Co.  V.  Compton,  75  Tex. 


667,  13  S.  W.  667  (1890);  Lovelady 
V.  State,  14  Tex.  App.  545   (1883). 

Vermont.  —  Foster  v.  Dickerson,  64 
Vt.  233,  24  Atl.  253  (1891). 

West  Virginia.  —  Bowen  v.  Hunt- 
ington, 35  W.  Va.  682,  14  S.  E.  217 
(1891). 

Wisconsin.  —  Kiekhoefer  v.  Hider- 
shide,  113  Wis.  280,  89  N.  W.  189 
(1902);  Nicond  1>.  Wagner,  106  Wis. 
67,  81  N.  W.  999  (1900)  ;  Nichols  v. 
Brabazon,  94  Wis.  549,  69  N.  W.  342 
(1896). 

United  States.  —  Woodward  v. 
Chicago,  etc.,  R.  Co.,  122  Fed.  66,  58 
C.  C.  A.  402  ( 1903 )  ;  Western  Coal, 
etc.,  Co.  V.  Berberieh,  94  Fed.  329,  36 
C.  C.  A.  364  (1899). 

A  hypothetical  question  "must  be 
based  upon  facts  in  evidence,  but  may 
be  addresed  to  any  reasonable  theory 
which  may  be  taken  of  them."  Peo- 
ple V.  Durant,  116  Cal.  179,  216,  48 
Pac.  75  (1897). 

4.  Johnson  v.  Wilmington  City  Ry. 
Co.,  (Del.  Super.  1905)  76  Atl.  961. 

5.  California.  —  Rowe  v.  Such,  134 
Cal.  573,  66  Pac.  862,  67  Pac.  760 
(1901). 

Connecticut.  —  Porter  v.  Ritch,  70 
Conn.  235,  39  Atl.  169,  39  L.  R.  A. 
353   (1898). 

Iowa.  —  Thayer  v.  Smoky  Hollow 
Coal  Co.,  121  Iowa  121,  96  N.  W.  718 
( 1903 )  ;  Germinder  v.  Machinery 
Mut.  Ins.  Assoc,  120  Iowa  614,  94 
N.  W.  1108   (1903). 

Massachusetts.  —  Oliver  v.  North 
End  St.  R.  Co.,  170  Mass.  222,  49  N. 
E.  117  (1898);  Howes  v.  Colburn, 
165  Mass.  385,  388,  43  N.  E.  125 
(1896). 

Michigan.  —  Connell     v.     McNett, 
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limits  could  satisfactorily  be  placed,  in  a  procedural  way,  to  the 
examination  of  experts.®  Obviously,  a  double  ground  for  rejection 
is  here  announced.  Should  the  facts  detailed  be  sufficient,  in  them- 
selves considered,  to  substantiate  a  given  theory  but  the  latter  be 
inconsistent  with  the  position  of  the  proponent  the  question  is,  as 
it  were,  lacking  in  constituent  relevancy.  On  the  other  hand,  the 
theory  in  support  of  which  the  question  is  asked  may  be  that 
actually  advanced  by  the  proponent  but  some  circumstance  ma- 
terial to  the  logical  bearing  of  the  facts  upon  the  judgment  may 
be  lacking.  Thus,  where  the  question  is  as  to  what  would  happen 
"  under  the  conditions  existing  "  and  no  statement  of  these  con- 
ditions has  been  given,  the  interrogatory  is  properly  rejected.^ 
In  such  a  case,  the  effect  seems  to  consist  in  a  lack  of  probative 
relevancy  between  the  facts  enumerated  and  the '  more  ultimate 
fact  covered  by  the  judgment  of  the  expert.  It  naturally  follows, 
that  should  counsel  disclaim  any  reliance  upon  a  hypothesis  which 
alone  would  justify  a  particular  question,  the  latter  is  to  be 
excluded.^ 

Criminal  cases.  —  Even  in  criminal  prosecutions,  where  the 
most  obvious  fairness  to  the  prisoner  is  naturally  conceded,  it  is 
by  no  means  essential  that  the  prosecution  should  state  in  its 
hypothetical  question  all  the  facts  in  its  possession.^ 

109  Mich.  329,  67  N.  W.  344  (1896)  ;  Wisconsin.  —  Kuscher  v.   Stanley, 

Prentis   v.   Bates,   88   Mich.    567,    50  120  Wis.  380,  98  N.  W.  223    (1904); 

N.  W.  637   (1891).  Sehaidler  v.  Chicago,  etc.,  R.  Co.,  102 

Missouri.  —  J.  D.  Marshall  Livery  Wis.  564,  78  N.  W.  732  (1899). 

Co.   V.    McKelvy,    55    Mo.    App.    240  United  States.  —  Walton  v.  Wild 

(1893).  Goose  Min.,  etc.,   Co.,   123   Fed.  209, 

Keio   York.   —  Hopper   v.    Empire  60    C.    C.    A.    155    ( 1903 )  ;    Western 

City  Subway  Co.,  78  N.  Y.  App.  Div.  Assur.  Co.  v.  J.  H.  Mohlman  Co.,  83 

637,    79    N.    Y.    Suppl.   907    (1903);  Fed.  811,  28  C.  C.  A.  157,  40  L.  R.  A. 

Dougherty  v.  Miliken,  163  N.  Y.  527,  561   (1897). 

57  N.  E.  757,  79  Am.  St.  Rep.  608  6.  People   v.   Augsbury,   97   N.   Y. 

(1900)    (tensile  strength).  501   (1884). 

North  Carolina.  —  Stevens  v.  West,  7.  Thayer   v.   Smoky   Hollow   Coal 

51  N   C.  49  (1858).  Co.,    121    Iowa    121,    96    N.    W.    718 

South  Dakota.  —  Vermillion  Arte-  ( 1903 ) . 

sian  Well,  etc.,  Co.  v.  Vermillion,  6  8.  Cincinnati,  etc.,  R.  Co.  v.  Jones, 

S   D.  466,  61  N.  W.  802  (1895).  Ill  Ind.  259,  12  N.  E.  113   (1887). 

Texas.  —  Williams  v.  State,    ( Cr.  9.  Blume  v.  State,  154  Ind.  343, 56 

App.  1899)  53  S.  W.  859.  N.  E.  771   (1900)    (letters  bearing  on 

Utah.  —  Nichols  v.  Oregon  Short  insanity). 
Line  R.  Co.,  25  Utah  240,  70  Pac.  996 
(1902). 
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§  2465.  (Form  of  Question;  Must  include  all  tacts  essential 
to  some  relevant  Hypothesis) ;  Colorado  Eule.  —  The  very  liberal 
rule  adopted  by  the  courts  of  Colorado  is  to  the  effect  that  the  facts 
assumed  by  the  question  shall  be  within  the  probable  or  even 
possible  intendment  of  the  evidence.'' 

§  2466.  (Form  of  Question;  Must  include  all  facts  essential 
to  some  relevant  Hypothesis) ;  New  York  Eule.  —  The  early 
rule  in  ITew  York  is  elsewhere  stated.' 

The  later  practice  seems,  however,  better  adapted  to  give  play 
to  the  ingenuity  of  counsel  than  to  facilitate  the  search  for  truth 
in  any  scientific  spirit.^  As  the  Court  of  Appeals  say :  ^  "  The 
very  meaning  of  the  word  [hypothetical]  is  that  it  supposes,  as- 
sumes something  for  the  time  being.  Each  side,  in  an  issue  of 
fact,  has  its  theory  of  what  is  the  true  state  of  the  facts,  and 
assumes  that  it  can  prove  it  to  be  so  to  the  satisfaction  of  the  jury ; 
and  so  assuming,  shapes  hypothetical  questions  to  experts  ac- 
cordingly. And  such  is  the  correct  practice."  In  other  words, 
counsel  may  base  their  questions  on  the  whole  or  any  part  of  the 
facts.* 

§  2467.  (Form  of  Question);  Must  include  all  undisputed  ma- 
terial Facts.  —  To  certain  courts  it  has  seemed  unduly  lax  adminis- 
tration to  permit  a  proponent  to  put  to  the  expert  any  question 
which  he  regards  as  calculated  to  elicit  the  appropriate  reasoning 
in  aid  of  some  particular  branch  of  his  hypothesis,  provided  only, 
he  is  able  to  show  that  there  is  some  rational  evidence  in  favor  of 
the  facts  upon  which  it  is  based.  So  wide  an  indulgence  has  been 
thought  likely  to  mislead  the  jury  and  to  prejudice  the  interests  of 
justice.  In  the  view  of  the  courts  which  entertain  this  opinion,  a 
more  suitable  question,  one  better  designed  to  make  the  skill  of  the 

§  24G5-1.  Courvoisier  v.  Raymond,  Co.,  72  N.  Y.  App.  Div.  424,  76  N.  Y. 

23    Colo.    113,   47    Pac.   284    (1896);  Suppl   20  (1902). 

Jackson   v.    Burnham,   20   Colo.    532,  The     facts     enumerated     must     be 

39  Pac.  577  ( 1895 )  ;  Gottlieb  v.  Hart-  "  within     the     possible     or     probable 

man,  3  Colo.  53  (1876).  range   of  the  evidence."     Harnett   v. 

§  2466-1.  §  2471.  Garvey,  66  N.  Y.  641   (1876). 

2.  Cowley  v.  People,  83  N.  Y.  464,  "  It  is  the  privilege  of  the  counsel 
470,  38  Am.  Rep.  464  (1881).  in  such  cases  to  assume,  within  the 

3.  Cowley  v.  People,  83  N.  Y.  464,  limits  of  the  evidence,  any   state  of 
470,  38  Am.  Rep.  464  (1881).  facts   which    he    claims   the   evidence 

4.  Gray    v.    Brooklyn    Heights    R.  justifies,    and    have    the   opinion    of 
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expert  conducive  to  the  attainment  of  its  highest  usefulness,  would 
include  all  material  facts,  not  controverted,  by  whomever  intro- 
duced into  evidence  regardless  of  the  respective  hypotheses  of  the 
parties.^  In  other  words,  the  administration  of  justice  ought  not, 
it  has  been  thought,  to  be  deprived  of  the  judgment  of  the  highest 
scientific  or  professional  skill  upon  a  material  fact  merely  because 
it  does  not  seem  to  further  personal  interests  of  the  party  who  is 
framing  the  question.^  This  line  of  reasoning  has  not,  however, 
commended  itself  to  a  majority  of  American  jurisdictions  to  such 
an  extent  as  to  find  expression  in  a  definite  rule  of  procedure  or 
practice.  The  prevailing  opinion  leaves  the  matter  of  the  form 
of  the  hypothetical  question  *  largely  to  the  discretion  of  the  trial 
judge.* 

§  2468.  (Form  of  Question;  Must  include  all  undisputed 

material  Facts);  Indiana Should  the  entire  evidence  in  any 

particular  case  be  uncontroverted,  the  hypothetical  question  must 
contain  all  the  facts,  so  far  as  these  are  essential.  On  the  other 
hand,  should  it  appear  that  certain  of  the  material  facts  are  in 
controversy,  a  very  sensible  rule  is  laid  down.  The  parties  are 
at  liberty  to  frame  questions  for  submission  to  the  expert  assuming 
in  each  case,  the  disputed  facts  to  be  as  the  proponent  claims  them 
to  be} 

experts  upon  the  facts  thus  assumed.  Pennsylvania.  —  In  re  Miller,  26 

The  facts  are  assumed  for  the  pur-  Pittsb.    Leg.    Jour.    New    Series   428 

pose    of    the    question,    and    for    no  (1896). 

othei    purpose."     Filer  v.  New  York  2.  Levinson  v.  Sands,  81   111.  App. 

Cent   E.  Co,  49  N.  Y.  42,  46  (1872).  578  (1898). 

§     2467-1.     Illinois.  —  Catlin     v.  In  a  matter  so  largely  administra- 

Traders'    Ins.    Co.,    83    111.    App.    40  tive  as  suggesting  to  the  jury  what 

(1898)       (all     material,     undisputed  reasoning  they  should  properly  adopt 

facts)  ;    Levinson    r.    Sands,    81    111.  upon  the  res  gesim  as  they  find  them 

App   578   (1898).  to  be,  the   rights   of  the  community 

Minnesota.  —  Smith  v.  Minneapo-  rather  than  the  wishes  of  the  parties 

lis  St.  R.   Co.,  91  Minn.  239,  97  N.  may  well  be  deemed  to  be  of  supreme 

W.  881    (1904).  importance. 

Missouri.  —  Mammerburg  v.  Met-  3.  §  2459. 

ropolitan  St.  R.  Co.,  62  Mo.  App.  563  4.  It  is  within  the  court's  discretion 

ng95)  to  permit  an  expert  to  give  his  opin- 

Neb.X-slca.  —  Schulz  v.  Modisett,  2  ion  upon  separate  matters,  instead  of 

Nebr.    (Unoff.)    138,    96   N.    W.    338  in  answer  to  a  hypothetical  question 

ngOi).  involving   all   the   facts   of   the   case. 

North  Carolina.  —  State  v.  Thomp-  Green  r.  Boston  Elevated  Ry.  Co.,  207 

son     153   N.    C.    618,    69    S.    E.   254  Mass.  467,  93  N.  E.  837   (1911). 


(1910) 


2468-1.  Nave  v.  Tucker,  70  Ind. 
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§  2469.  (Form  of  Question;  Must  include  all  undisputed  ma= 
terial  Facts) ;  Kansas.  —  For  similar  reasons,  it  is  required  in  the 
state  of  Kansas  that  the  hypothetical  question  put  to  an  expert 
witness  "  should  contain  substantially  the  facts  as  shown  by  the 
evidence."  ^ 

§  2470.  (Form  of  Question;  Must  include  all  undisputed  ma= 
terial  Facts);  Missouri.  —  The  courts  of  Missouri,  in  view  of  these 
considerations,  have  also  adopted  the  rule  that  the  hypothetical 
question  addressed  to  the  expert  should  "  embody  substantially  all 
the  facts  relating  to  the  subject."  ^  The  court  adds  that  a  judg- 
ment of  the  expert  based  upon  a  question  which  represents  merely 
a  particular  theory  of  the  case  "  would  be  of  no  value  and  is  not 
admissible."  ^  As  to  proof  of  the  facts  assumed  to  exist,  it  is  suffi- 
cient in  this  state  if  the  evidence  "  tends  "  to  establish  them.^ 

§  2471.  (Form  of  Question;  Must  include  all  undisputed  ma- 
terial Facts) ;  Original  New   York  Rule In  iN'ew  York,   the 

earlier  practice  does  not  seem  to  invite  the  criticism  elsewhere  ^ 
ventured  on  regarding  the  form  subsequently  adopted.  In  the 
earlier  view,  where  a  matter  is  a  proper  subject  for  the  testimony 
of  a  skilled  witness,  all  the  material  facts  wiih  respect  thereto 
must  be  shown  to  him  in  order  to  render  the  opinion  of  an  expert 
admissible.^  Should  the  case  be  a  criminal  one,  the  same  duty 
devolves  upon  the  prosecutor.  For  example,  on  an  issue  of  in- 
sanity,* this  course  has  been  pursued. 

§  2472.  (Form  of  Question);  Facts  must  be  plausibly  proved. 

—  In  order  that  a  fact  may  be  admitted  into  the  enumeration  as 
part  of  a  hypothetical  question,  it  must  be  so  far  established  in  the 

15    (1880);   Guetig  v.  State,  66  Ind.  3.  Fullerton   v.    Fordyce,    144    Mo. 

94,  32  Am.  Rep.  99   (1879);  Davis  v.  519,  44  S.  W.  1053   (1898). 

State,  35  Ind.  496,   9  Am.  Eep.  760  §  2471-1.  §  2466. 

(1871).  2.  Levy  v.  J.  L.  Mott  Iron  Works, 

§    2469-1.  Wichita  v.    Coggshall,   3  127  N.  Y.  Suppl.  506,  143  App.  Div. 

Ean.  App.  540,  43  Pae.  842  (1890).  7   (1911). 

§    2470-1.  Mammerberg    v.    Metro-  3.  People   v.    Lake,    12    N.    Y.    358 

politan  St.  R.  Co.,  62  Mo.  App.  563  (1855);  Lake  v.  People,  1  Park.  Cr. 

(1895).  (N.  Y.)  495  (1854)  ;  People  v.  Thurs- 

2.  Mammerberg  v.  Metropolitan  St.  ton,  2  Park.  Cr.  (N.  Y.)  49  (1852). 
R.  Co.,  62  Mo.  App.  563   (1895). 
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evidence  that  a  jury  miglit  *  rationally  find  that  it  existed.^    A 


§  2472-1.  Something  must  be  left 
to  the  presiding  judge.  Oliver  v.  R. 
Co.,  170  Mass.  222,  49  N.  E.  117 
(1898). 

2.  Arkansas.  —  Bouvier  v.  Brass, 
100  Pac.  799   (1909). 

Colorado.  —  Courvoisier  v.  Ray- 
mond, 23  Colo.  113,  47  Pac.  284 
(1896);  Jackson  v.  Burnham,  20 
Colo.  532,  39  Pac.  577  (1895)  ;  Gott- 
lieb V.  Hartman,  3  Colo.  53   (1876). 

Connecticut.  —  Porter  v.  Ritch,  70 
Conn.  235,  39  Atl.  169  (1898);  Bar- 
ber's Estate,  63  Conn.  393,  409,  27 
Atl.  973,  22  L.  R.  A.  90  (1893); 
Dunham's  Appeal,  27  Conn.  192 
(1858). 

Georgia.  —  Southern  Bell  Tele- 
phone, etc.,  Co.  v.  Jordan,  87  Ga.  69, 
13  S.  E.  202  (1891)  ;  Choice  v.  State, 
31  Ga.  424   (1860). 

Idaho.  —  McLean  v.  Lewiston,  8 
Ida.  472,  69  Pac.  478  (1902);  Kelly 
V.  Perrault,  5  Ida.  221,  48  Pac.  45 
(1895)  ("tends  to  prove,"  "conjec- 
ture "  excluded ) . 

Illinois.  —  West  Chicago  Park 
Com'rs  V.  Boal,  232  111.  248,  83  N.  E. 
824  (1908)  ;  Economy  L.  &  P.  Co.  r,. 
Sheridan,  200  111.  439,  65  N.  E.  1070 
(1902)  ("within  the  scope  or  range 
of  the  evidence")  ;  Howard  v.  People, 
185  III.  552,  57  N.  E.  441  (1900) 
( "  evidence  tending  to  prove  " )  ; 
Grand  Lodge  r.  Wieting,  168  111.  408, 
48  N.  E.  59  (1897)  ("within  reason- 
able limits  " )  ;  Eecatur  v.  Fisher,  63 
111.  241    (1872). 

Indiana.  —  Conway  v.  State,  118 
Ind.  490,  21  N.  E.  285  (1888) 
( "  within  the  range  of  the  evi- 
dence"); Louisville  N.  A.  &  C.  R. 
Co.  V.  Falvey,  104  Ind.  420,  3  N.  E. 
389,  4  N.  E.  908  (1885)  ("unproved, 
irrelevant  and  speculative  facts  ex- 
cluded") ;  Nave  v.  Tucker,  70  Ind.  18 
(1880)  ("evidence  tending  to 
prove " )  ;  Guetig  v.  State,  66  Ind. 
104  (1879)  ("must  be  supported  by 
some  evidence");  Bishop  t.  Spining, 
38  Ind.  143  (1871). 


Iowa.  —  In  re  Munier's  Estate, 
126  N.  W.  149  (1910);  Pierson  v. 
R.  Co.,  116  la.  601,  88  N.  W.  363 
( 1901 )  ;  Manatt  v.  Scott,  106  la.  203, 
76  N.  W.  717  (1898);  Meeker  v. 
Meeker,  74  la.  355,  37  N.  W.  973 
(1888)  (facts  must  be  "based  on 
evidence " )  ;  In  re  Norman,  72  la. 
84,  33  N.  W.  374  ( 1887 )  ;  Bomgard- 
ner  v.  Andrews,  55  la.  638,  8  N.  W. 
48  (1881);  Re  Ames'  Will,  51  la. 
603,  2  N.  W.  408  (1879);  Hurst  r. 
R.  Co.,  49  la.  78  (1878)  ("tending 
to  establish")  ;  Crawford  v.  Wolf,  29 
la.  567  (1870). 

Kansas.  —  Bower  v.  Self,  75  Pac. 
1021  (1904);  Roark  17.  Green,  61 
Kan.  299,  59  Pac.  655  (1900); 
Medill  V.  Snyder,  61  Kan.  15,  58  Pac. 
962  (1899)  (there  must  be  "some 
evidence"  of  the  facts);  Davis  v. 
Ins.  Co.,  59  Kan.  74,  52  Pac.  67 
(1898)  ;  Wichita  v.  Coggshall,  3  Kan. 
App.  540,  43  Pac.  842   (1890). 

Kentucky.  —  Baxter  v.  Knox,  19 
Ky.  Law  Rep.  1973,  44  S.  W.  972 
(1898). 

Maine.  —  Powers  v.  Mitchell,  77 
Me.  369  (1885)  ("tending  to 
prove  " ) . 

Maryland.  —  Safe  Deposit  &  T. 
Co.  i\  Berry,  93  Md.  560,  49  Atl.  401 
(1901). 

Massachusetts.  —  Miller  v.  Smith, 
112  Mass.  470   (1873). 

Michigan.  —  People  v.  Foglesong, 
116  Mich.  556,  74  N.  W.  730  (1898)  ; 
Eolman  f.  R.  Co.,  114  Mich.  208,  72 
N.  W.  202  (1897)  ;  Rivard  r.  Rivard, 
109  Mich.  98,  66  N.  W.  681  (1896); 
Hogmire's  Appeal,  108  Mich.  410,  66 
N.  W.  327  (1896)  ;  People  r.  Vander- 
hoof,  71  Mich.  158,  39  N.  W.  28 
(1888);  People  v.  Foley,  64  Mich. 
153,  31  N.  W.  94  (1887);  Mayo  v. 
Wright,  63  Mich.  43,  29  N.  W.  832 
(1886)  (some  testimony)  ;  People  V. 
Sessions,  58  Mich.  598,  26  N.  W.  291 
(1886)    ("  tending  to  establish  " ) . 

Minnesota.  —  Wittenberg  r.  0ns- 
gard,    78   Minn.    342,    81    N.   W.    14 
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tendency  to  prove  a  fact  will,  if  exhibited  by  the  evidence,  be 


(1899)  (might  legitimately  be  found 
by  the  jury  from  the  evidence)  ; 
Peterson  v.  R.  Co.,  38  Minn.  515,  39 
N.  W.  485  (1888)  ("tending  to 
prove " )  ;  State  v.  Hanley,  34  Minn. 
433,  26  N.  W.  397   (1886). 

Mississippi.  —  Kearney  v.  State, 
68  Miss.  233,  8  So.  292  (1890); 
Woolner  v.  Spalding,  65  Miss.  211,  3 
So.  583  (1887). 

Missouri.  —  State  v.  Dunn,  179 
Mo.  95,  77  S.  W.  848  (1903)  ;  Fuller- 
ton  ■;;.  Fordyce,  144  Mo.  519,  44  S. 
W.  1053  (1898)  ("tends  to  prove")  ; 
Riley  v.  Sparks,  52  Mo.  App.  572,  575 
(1893);  Russ  v.  R.  Co.,  112  Mo.  45, 
48,  20  S.  W.  472  (1892);  State  v. 
Meyers,  99  Mo.  121  (1889);  Tingley 
V.  Cowgill,  48  Mo.  297   (1871). 

Montana.  —  State  v.  Peel,  23 
Mont.  358,  59  Pac.  169  (1899) 
("tending  to  support"). 

Nebraska.  —  Hilmer  v.  Western 
Travelers'  Accident  Ass'n,  86  Nebr. 
285,  125  N.  W.  535  (1910);  Ballard 
V.  State,  19  Nebr.  613,  28  N.  W.  271 
(1886);  O'Hara  v.  Wells,  14  Nebr. 
408,  15  N.  W.  722   (1883). 

New  Hampshire.  —  Perkins  v. 
Railroad,  44  N.  H.  225  (1862) 
Spear  v.  Richardson,  37  N.  H.  23 
(1858). 

New  Jersey. —  Lindenthal  f.  Hatch, 
61  N.  J.  L.  29,  39  Atl.  662   (1898). 

Xeic  York.  —  Becker  f.  Metropol- 
itan Life  Ins.  Co.,  90  N.  Y.  Suppl. 
1007,  99  App.  Div.  5  (1904);  Cole 
V.  Fall  Brook  C.  Co.,  159  N.  Y.  59, 
53  N,  E.  670  (1899);  Preston  v. 
Ocean  Steamship  Co.,  33  N.  Y.  App. 
Div.  193,  53  N.  Y.  Suppl.  444  (1898)  ; 
People  V.  Smiler,  125  N.  Y.  717,  26 
N.  E.  312  (1891);  Young  v.  John- 
son, 123  N.  Y.  226,  25  N.  E.  363 
( 1890 )  ;  People  v.  Schuyler,  106  N. 
Y.  298,  12  N.  E.  783  (1887);  Boldt 
V.  Murray,  2  N.  Y.  St.  232  (1886)  ; 
People  V.  Angsbury,  97  N.  Y.  504 
(1884)  (jury  might  legitimately 
find)  ;  Stearns  v.  Field,  90  N.  Y.  641 


(1882)  ("fairly  tends  to  justify"); 
Guiterman  •!).  Liverpool,  etc..  Steam- 
ship Co.,  83  N.  Y.  358  (1881)  ;  Hart- 
nett  V.  Garvey,  66  N.  Y.  641   (1876). 

North  Carolina.  —  Burnett  v.  Wil-i 
mington,  etc.,  R.  Co.,  120  N.  C.  517, 
26  S.  E.  819   (1897). 

Ohio.  —  West  v.  Knoppenberger, 
26  Cir.  Ct.  R.  168  (1903);  Williams 
V.  Brown,  28  Ohio  St.  552   (1876). 

Oregon.  —  State  v.  Anderson,  10 
Or.  455   (1882). 

Pennsylvania.  —  Gillman  v.  Media, 
M.  A.  &  C.  Electric  Ry.  Co.,  224  Pa. 
267,  73  Atl.  324  ( 1909 )  ;  Reber  v. 
Herring,  115  Pa.  608,  8  Atl.  830 
(1887);  First  Nat'l  Bank  v.  Wire- 
baeh's  Ex'r,  106  Pa.  44   (1884). 

Rhode  Island.  —  J.  W.  Bishop  Co. 
V.  Curran  &  Burton,  76  Atl.  275 
(1910). 

South  Carolina.  —  Price  v.  Rich- 
mond, etc.,  R.  Co.,  38  S.  C.  199,  17 
S.  E.  732   (1892). 

South  Dakota.  —  State  v.  Swen- 
son,  129  N.  W.  119  (1910);  Vermil- 
lion Co.  V.  Vermillion,  6  S.  D.  466,  61 
N.  W.  802   (1894). 

Texas.  —  Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Noelke,  (Civ.  App.  1910) 
125  S.  W.  969;  Galveston,  etc.,  R. 
Co.  V.  Baumgarten,  31  Tex.  Civ.  App. 
253,  72  S.  W.  78  (1903)  ;  Armendaiz 
V.  Stillman,  67  Tex.  458,  3  S.  W.  678 
(1887). 

Utah.  —  Nichols  v.  R.  Co.,  25 
Utah  240,  70  Pac.  996  (1902). 

Vermont.  —  Lawson  v.  Crane  & 
Hall,  83  Vt.  115,  74  Atl.  641  (1909)  ; 
Titus  V.  Gage,  70  Vt.  13,  39  Atl.  246 
(1896);  Hathaway's  Adm'r  y.  Ins. 
Co.,  48  Vt.  351  (1875)  ("tending  to 
prove  " ) . 

Washington.  —  Dunkin  v.  City  of 
Hoquiam,  56  Wash.  47,  105  Pac.  149 
(1909). 

West  Virginia.  —  Kerr  v.  Luns- 
ford,  31  W.  Va.  672,  8  S.  E.  493 
(1888)    ("tending  to  prove"). 


§  2472 


Hypothetical  Questions. 


3326 


suiEcient  for  admissibility.*  The  trial  court  cannot  arbitrarily 
exclude  a  question  on  the  assumption  that  the  facts  on  which  it  is 
based  are  not  fully  proved.*  Should  the  proponent  assert  that  a 
fact  exists  and  there  be  so  much  of  evidence  to  that  effect  that  the 
jury,  without  stultifying  themselves  as  reasonable  men,  might  find 
that  it  was  proved,  it  may  properly  be  made  part  of  a  hypothetical 
question.  The  requirement  "  that  the  fact  embraced  in  the  hy- 
pothesis in  every  case  stated  must  be  within  the  confines  of  the  evi- 


Wisconsin.  —  Werner  v.  R.  Co., 
105  Wis.  300,  81  N.  W.  416  (1900) 
("tending  to  prove");  Tebo  v.  Au- 
gusta, 90  Wis.  405,  63  N.  W.  1045 
(1895)  ("sufficient  evidence  on 
wliich  to  base  an  assumption " )  ; 
Quinn  v.  Higgins,  63  Wis.  670,  24  N. 
W.  482  ( 1 885 )    ( "  tending  to  prove  " ) . 

United  States.  —  Denver,  etc.,  E. 
Co.  V.  Roller,  100  Fed.  738,  41  C.  C. 
A.  22,  40  L.  R.  A.  77  (1900)  ;  North 
American  Ace.  Ass'n  v.  Woodson,  12 
C.  C.  A.  392,  64  Fed.  689  (1895). 

England.  —  In  re  McNaughten,  1 
C.  &  K.  130  note,  47  E.  C.  L.  130,  10 
CI.  &  F.  200,  8  Eng.  Reprint  718,  8 
Scott  N.  R.  595   (1843). 

The  hypothetical  question  must  not 
be  "  contrary  to  positive  and  uncon- 
tradicted facts.''  People  v.  Hall,  48 
Mich.  489,  12  N.  W.  665   (1882). 

The  question  must  be  "  so  framed 
as  to  fairly  reflect  facts  either  ad- 
mitted or  proved  by  other  witnesses." 
Morrill  v.  Tegarden,  19  Nebr.  536,  26 
N.  W.  202  (1886). 

"  Mere  guesswork "  should  be  ex 
eluded.  Lindenthal  ■;;.  Hatch,  61  N. 
J.  L.  29,  39  Atl.  662   (1898). 

Alternative  methods.  —  Questions 
calling  for  the  opinion  of  an  expert 
witness  must  be  based  on  facts  testi- 
fied to  by  him,  or  upon  those  stated 
by  others,  or  on  an  agreed  state  of 
facts  or  on  the  basis  of  facts  assumed 
to  be  true.  Webb  v.  Minneapolis  St. 
Ry.  Co.,  107  Minn.  282,  119  N.  W. 
955   (1909). 

Details  excused.  —  If  all  material 
facts  are  stated,  the  presiding  judge 
may  well   be   warranted   in   excusing 


the  enumeration  of  details.  Norfolk 
&  W.  Ry.  Co.  V.  Spears,.  (Va.  1909) 
65  S.  E.  482. 

Prima  facie  proof.  —  Where  a 
physical  condition  is  prima  facie 
established,  it  should  be  inquired  not 
as  to  what  might  have  produced  it 
but  as  to  what  did  produce  the  con- 
dition disclosed.  Fuhry  v.  Chicago 
City  Ry.  Co.,  144  111.  App.  521 
(1908)  ;  Chicago  City  Ry.  Co.  V.  Rub- 
lee,  136  111.  App.  233  (1907). 

On  the  other  hand,  it  has  been 
held  that  it  is  improper  after  an  ex- 
pert has  testified  to  finding  certain 
physical  injuries,  to  ask  him  if  in 
his  opinion  a  particular  accident 
caused  such  condition.  Fitzgerald  v. 
City  of  Chicago,  144  111.  App.  462, 
40  L.  R.  A.  77  (1908). 

See  also  §§  1998,  1999. 

3.  Taylor  v.  McClintock,  (Ark. 
1908)  112  S.  W.  405;  Spiers  v.  Hen- 
dershott,  (Iowa,  1909)  120  N.  W. 
1058;  Carr  v.  Locomotive  Co.,  (R.  I. 
1908)   70  Atl.  196. 

Technical  accuracy  is  not  required. 
Long  Distance  Telephone  &  Tele- 
graph Co.  V.  Schmidt,  (Ala.  1908) 
47  So.  731. 

The  hypothetical  question  may 
properly  contain  "  any  state  of  facts 
which  the  evidence  directly,  fairly, 
and  reasonably  tends  to  establish  or 
justify."  Denver  &  R.  G.  R.  Co.  v. 
Roller,  41  C.  C.  A.  22,  100  Fed.  738 
(1900). 

4.  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Powers,  (Tex.  Civ.  App.  1909)  117 
S.  W.  459. 
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dence,"  is,  as  said  in  a  Missouri  case,'*  "  an  unbending  one."  On 
the  contrary,  should  there  be  no  evidence  of  a  material  fact  upon 
which  a  jury  could  rationally  find  in  favor  of  its  existence,  it 
cannot  properly  be  included  in  the  question  addressed  to  the  ex- 
pert.*   It  follows  that  an  interrogatory  in  which  such  an  unproved 


5.  Riley  v.  Sparks,  52  Mo.  App. 
572,  575   (1893). 

6.  Alabama.  —  Braham  v.  State,  38 
So.  919  (1905);  Wollner  v.  Lehman, 
85  Ala.  274,  4  So.  643   (1887). 

Arkansas.  —  Taylor  v.  MeClintock, 
112  S.  W.  405   (1908). 

California.  —  In  re  Higgins'  Es- 
tate, 104  Pac.  6  (1909);  Rowe  v. 
Such,  134  Cal.  573,  66  Pae.  862,  67 
Pac.  760  ( 1901 )  ;  Dapman  V.  Hober- 
lin,  5  Cal.  413  (1855). 

Colorado.  —  Wells  v.  Adams,  7 
Colo.  26,  1  Pae.  698  (1883). 

Illinois.  —  O'Shaughnessy  v.  Chi- 
cago City  Ry.  Co.,  144  111.  App.  174 
( 1908 )  ;  Wyckoff  ■v.  Chicago  City  Ry. 
Co.,  234  111.  613,  85  N.  E.  237  (1908). 

Indiana.  —  Warsaw  v.  Fisher,  24 
Ind.  App.  46,  55  N.  E.  42  (1899); 
Huston  V.  Roots,  30  Ind.  481   (1868). 

Iowa.  —  Bennett  v.  Marion,  119 
Iowa  473,  93  N.  W.  558  (1903); 
Hurst  V.  Chicago,  etc.,  R.  Co.,  49 
Iowa  76  (1878);  Muldowney  v.  Illi- 
nois Cent.  R.  Co.,  39  Iowa  615  (1874). 

Kansas.  —  Cherokee,  etc..  Coal, 
etc.,  Co.  V.  Dickson,  10  Kan.  App. 
391,  61  Pac.  450  (1900);  Greeno  v. 
Roark,  8  Kan.  App.  390,  56  Pac.  329 
(1899)  ;  Davis  v.  Travelers'  Ins.  Co., 
59  Kan.  74,  52  Pac.  67   (1898). 

Kentucky.  —  Bishop  v.  Com.,  109 
Ky.  558,  60  S.  W.  190,  22  Ky.  L, 
Rep.  1161  (1901);  Bishop  v.  Com.; 
58  S.  W.  817,  22  Ky.  L.  Rep.  760 
(1900);  Louisville,  etc.,  R.  Co.  v 
Asher,  10  Ky.  L.  Rep.  1021   (1889). 

Maryland.  —  Baltimore  Safe  De 
posit,  etc.,  Co.  V.  Berry,  93  Md.  560; 
49  Atl.  401   (1901). 

Massachusetts.  —  Anderson  v.  Al- 
bertstamn,   176   Mass.   87,   57   N.   B, 


215  (1900);  Williams  v.  Williams, 
132  Mass.  304   (1882). 

Minnesota.  —  State  v.  Scott,  43 
Minn.  365,  43  N.  W.  62  (1889); 
State  V.  Hanley,  34  Minn.  430,  26  N. 
W.  397  (1886);  State  v.  Stokely,  16 
Minn.  282  (1871). 

Mississippi.  —  Kearney  v.  State,  68 
Miss.  233,  8  So.  292  (1890);  Wool- 
ner  v.  Spalding,  65  Miss.  204,  3  So. 
583  (1887). 

Missouri.  —  State  v.  Dunn,  179 
Mo.  95,  77  S.  W.  848  (1903);  Smart 
V.  Kansas  City,  91  Mo.  App.  586 
(1902);  State  v.  Palmer,  161  Mo. 
152,  61  S.  W.  651  (1900);  Russ  v. 
Wabash  Western  R.  Co.,  112  Mo.  45, 
20  S.  W.  472,  18  L.  R.  A.  823  (1892)  ; 
Benjamin  v.  Metropolitan  St.  R.  Co., 
50  Mo.  App.  602  (1892). 

Nebraska.  —  Ballard  v.  State,  19 
Nebr.  609,  28  N.  W.  271   (1886). 

New  Hampshire.  —  Parent  v.  Nas- 
hua Mfg.  Co.,  70  N.  H.  199,  47  Atl. 
261   (1899). 

New  York.  —  Koehler  v.  New  York 
Steam  Co.,  71  N.  Y.  App.  Div.  222, 
75  N.  Y.  Suppl.  597  (1902)  ;  Clark  v. 
Riter-Conley  Co.,  39  N.  Y.  App.  Div. 
598,  57  N.  Y.  Suppl.  755  (1899); 
Matter  of  King,  29  Misc.  268,  61  N. 
Y.  Suppl.  238  (1899)  ;  Wyse  v.  Wyse, 
155  N.  Y.  367,  49  N.  E.  942  (1898)  ; 
O'Brien  v.  Brooklyn  Heights  R.  Co., 
36  N.  Y.  App.  Div.  636,  55  N.  Y. 
Suppl.  217  (1898);  People  v.  Tucz- 
kewitz,  149  N.  Y.  240,  43  N.  E.  548 
(1896);  People  v.  Strait,  148  N.  Y. 
566,  42  N.  E.  1045  (1896)  ;  Hayes  •!;. 
Third  Ave.  R.  Co.,  18  Misc.  582,  42 
N.  Y.  Suppl.  703  (1896);  People  v. 
Harris,  136  N.  Y.  423,  33  N.  E.  65 
(1893);  People  v.  Smiler,  125  N.  Y. 
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fact  is  a  material  element  must  be  rejected.^ 

Administrative  assumptions.  —  An  intermediate  situation  be- 
tween tbe  presence  of  proof  and  its  entire  absence  may  be  pre- 
sented in  many  cases.  Instances  may  occur  in  which  the  presiding 
judge  may  well  be  warranted  in  invoking  the  executive  power  of 
administrative  assumption.^  This  is,  in  point  of  fact,  constantly 
done  and,  without  its  beneficent  expediting  of  trials,®  judicial 
hearings  might  well  consume  a  greatly  increased  amount  of  time 


717,  26  N.  E.  312  (1891)  ;  Matter  of 
Mason,  60  Hun  46,  14  N.  Y.  Suppl. 
434  (1891)  ;  Matter  of  Liddy,  2  Silv. 
Supreme  223,  5  N.  Y.  Suppl.  636 
(1889). 

Ohio.  —  Sharkey  v.  State,  4  Ohio 
Cir.  Ct.  101,  2  Ohio  Cir.  Dec.  443 
(1888)  ;  Williams  v.  Brown,  28  Ohio 
St.  547   (1876). 

Oregon.  —  Maynard  v.  Oregon  K. 
Co.,  43  Oreg.  63,  72  Pae.  590  (1903). 

Pennsylvania.  —  Zeigler  v.  Sim- 
plex Foundation  Co.,  228  Pa.  64,  77 
Atl.  239  (1910);  Hawkins  Appeal. 
13  York  Leg.  Rec.  199  (1900)  ;  Reber 
V.  Herring,  115  Pa.  St.  599,  8  Atl. 
830   (1887). 

Texas.  —  Pecos  &  N.  T.  Ry.  Co.  v. 
CofiFman,  (Civ.  App.  1909)  121  S.  W. 
218;  Prather  -v.  McClelland,  (Civ. 
App.  1894)   26  S.  W.  657. 

Vermont.  —  Lawson  v.  Crane  &, 
Hall,  83  Vt.  115,  74  Atl.  641   (1909). 

Wisconsin.  —  Ruscher  v.  Stanley, 
120  Wis.  380,  98  N.  W.  223  (1904)  ; 
Lowe  r.  State,  118  Wis.  641,  96  N. 
W.  417  (1903);  Collins  r.  Janesville, 
99  Wis.  464,  75  N.  W.  88  (1898); 
Zoldaske  i.  State,  82  Wis.  580,  52  N. 
W.  778  (1892);  Smalley  r.  Apple- 
ton,  75  Wis.  18,  43  N.  W.  826  (1889). 

V-nited  States.  —  Harten  !'.  Loffler, 
212  U.  S.  397,  29  S.  Ct.  351  (1909)  ; 
North  American  Ace.  Assoc,  v.  Wood- 
son, 64  Fed.  689,  12  C.  C.  A.  392 
(1894). 

If  an  assumed  fact  be  neither  ad- 
mitted nor  proved  it  is  properly  dis- 
allowed. Bayonne  v.  Standard  Oil 
Co.,   (N.  J.  1910)   78  Atl.  146. 


7.  Maryland.  —  Grill  v.  O'Dell,  77 
Atl.  984  (1910). 

Michigan.  —  People  v.  Bowen,  130 
N.  W.  706,  18  Detroit  Leg.  N.  201 
(1911);  Welch  V.  Jackson  &  B.  C. 
Traction  Co.,  154  Mich.  399,  117  N. 
W.  898,  15  Detroit  Leg.  N.  767 
(1908). 

Pennsylvania.  —  Stremme  v.  Dyer, 
223  Pa.  7,  72  Atl.  274  (1908). 

North  Dakota.  —  Pyke  v.  City  of 
Jamestown,  107  N.  W.  359  (1906). 

Texas.  —  Missouri,  K.  &  T.  Rv.  Co. 
of  Texas  v.  Williams,  (Civ.  App. 
1911)  133  S.  W.  499;  Missouri  Val- 
ley Bridge  &  Iron  Co.  r.  Ballard, 
(Civ.  App.  1909)  116  S.  W.  93; 
Smith  V.  State,  (Cr.  App.  1907)  99 
S.  W.  100. 

A  question  calling  for  the  opinion 
of  a  physician  based  in  part  on  facts 
not  contained  in  the  record  is  im- 
proper, though  the  truth  of  them  is 
known  to  him.  Pyke  c.  City  of 
Jamestown,  (N.  D.  1906)  107  3S'.  W. 
359. 

It  is  error  to  permit  an  expert 
witness  to  make  a  statement  which 
rests  on  nothing  in  the  e\-idence. 
Pittsburg  Gas  Engine  Co.  v.  South 
Side  Electric  Mfg.  Co.,  43  Pa.  Super. 
Ct.   485    (1910). 

A  hypothetical  question  cannot 
properly  be  asked  which  embodies 
facts  proof  of  whicli  has  neither  been 
given  nor  promised.  Stremme  v. 
Dyer,  223  Pa.  7,  72  Atl.  274   (1908). 

8.  §§  1082  et  seq. 

9.  §§  544  et  seq. 
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without  compensating  advantage.  The  typical  situation  is  this. 
A  subordinate  fact,  not  negatived  by  the  evidence  in  the  case  but 
fairly  deducible  from  it,  is  tendered  as  part  of  a  hypothetical 
question.  Such  a  fact  the  court  will  frequently  receive,  throwing 
the  burden  of  evidence  ^^  upon  the  opponent  to  show,  if  he  can, 
the  incorrectness  of  the  ruling.-'^'-  Thus,  where  a  person's  lungs 
were  injured,  it  is  not  error  to  assume  that  they  were  inflated  when 
the  injury  was  received.^^  Should  the  jury  fail  to  find  that  the 
facts  exist,  the  proving  power  of  the  answer  of  the  expert  falls 
at  the  same  time.^*  In  this  way,  it  will  not  be  required  that  the 
exact  facts  claimed  to  have  been  established  in  the  evidence  should 
be  reproduced  in  the  hypothetical  question.^*  Any  facts  which 
can  fairly  be  claimed  to  be  within  the  reasonable  meaning  of  the 
evidence  may  be  assumed  to  exist. 

Remoteness.  —  Should  some  slight  evidence,  a  scintilla  ^®  as  it 
were,  be  sumbitted  in  favor  of  a  given  fact  but  the  evidence  relate 
to  a  time  too  remote  for  the  jury  rationally  to  act  in,  accordance 
with  it,  the  fact  itself  will  be  rejected  as  part  of  the  question  put 
to  the  expert.^® 

§  2473.  (Form  of  Question;  Facts  must  be  plausibly 
proved);  Rule  applied  at  every  Stage The  hypothetical  question 

10.  §§  967  et  seq.  thetieal  question  the  performance  of 

11.  Florida.  —  Pensaoola  Electric  a  legal  duty  because  there  is  said  to 
Co.  V.  Bissett,  52  So.  397  (1910).  be   a   "presumption"   to  that   effect. 

Missouri.  —  Beave     v.     St.     Louis  §   1193.     Thus,  it  has  been  said  that 

Transit  Co.,  212  Mo.  331,  111  S.  W.  there  is   no  error  in  assuming  in   a 

52      (1908)       ("concussion     of     the  hypothetical    question    that    at    the 

brain  " ) .  time  of  an  accident  a  street  car,  by 

South   Dakota.  —   Bailey  v.  Wal-  which  a,  traveler  was  struck,  and  its 

ton,  123  N.  W.  701   (1909).  appliances,    were    in    good   condition, 

Texas.  —  Texas  &  N.  0.  R.  Co.  v.  because  the  law  requires  them  to  be 

Walker,    (Civ.  App.  1910)    125  S.  W.  so.     Kinlen  v.   Metropolitan   St.   Ry. 

99.  Co.,    216    Mo.    145,    115    S.    W.    523 

Vermont.  —  Herrick    v.    Town    of  ( 1909 ) .     The   probative  force  of   an 

Holland,  83  Vt.  502  77  Atl.  6  (1910).  inference  of  fact  is  one  thing.     The 

12.  Thompkins  V.  West,  56  Conn.  administrative  operation  of  an  as- 
478,  16  Atl.  237   (1888).  sumption,   like   that  of  the  perform- 

13.  Pensaeola  Electric  Co.  v.  Bis-  ance  of  legal  duty,  is  quite  an- 
sett,  (Fla.  1910)   32  So.  367.  other. 

14.  Assumption  of  regularity.  —  A  15.  §§  396  et  seq. 
questionable      exercise     of     judicial  16.  Kentucky  Mut.  L.  Ins.  v.  Mel- 
power  is  that  which  permits  a  pro-  lott,   (Tex.  Oiv.  App.  1900)   57  S.  W. 
ponent  to  assume  as  part  of  a  hypo-  887. 
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is  the  badge  of  the  expert  at  every  stage  of  the  examination  at 
which  he  may  be  called  upon  to  testify. 

Whether  originally  introduced  by  the  plaintiff  *  or  submitted  by 
the  defendant  the  requirements  for  the  use  of  the  interrogatory 
remain  the  same.  There  is,  of  course,  at  times,  a  radical  difference 
between  the  respective  hypotheses  advanced  by  the  contending 
parties.  It  is  in  no  way  objectionable  that  a  litigant  should  ex- 
amine his  opponent's  witnesses  in  support  of  his  own  hypothesis, 
provided  there  is  some  plausible  evidence  to  support  the  question.* 
Where,  on  the  other  hand,  one  of  the  parties  advances  no  hy- 
pothesis of  his  own  but  contents  himself  with  denying  the  truth  of 
that  propounded  by  his  opponent,  no  reason  for  resorting  to  the 
hypothetical  form  of  inquiry  is  furnished.^ 

Cross-examination.  —  So  far,  however,  as  the  examining  party 
is  seeking  to  elicit  facts  from  the  adverse  expert  in  support  of  his 
own  hypothesis,  he  is  required  at  the  stage  of  cross-examination  to 
employ  the  hypothetical  question.*  Mere  testing  at  this  stage 
stands  in  a  different  position.^  Here  any  form  of  question  cal- 
culated to  ground  a  rationally  deliberative  inference  will  be  re- 
ceived.®   How  far,  if  at  all,  the  cross-examining  counsel  may  go 

§  2473-1.  The  capacity  in  which  a  3.  Yaegor  r.  Southern  California  R. 

given   witness   is   required  to   testify  Co.,  (Cal.  1897)  51  Pac.  190. 

is    determined   by   the    proponent   of  4.  Mayhew  v.  Brislin,   (Ariz.  1910) 

his  evidence,  though  this  latter  func-  108  Pac.  253. 

tion  itself  may  fluctuate  between  the  5.  Allen  v.  Voje,  114  Wis.  1,  89  N. 

parties  in  certain  jurisdictions.     For  W.  924  (1902). 

example,  one  produced  as  an  ordinary  It  is  within  the  discretion  of  the 

witness    cannot,    upon    principle,    be  court   to   permit   an  expert  who  has 

cross-examined    as    an    expert.      Mo  testified  to  the  market  value  of  land 

ratsky  r.   Wirth,    64   Minn.    146,   76  in    question    to   be    asked    as   to   his 

N.  W.  1032  (1898).  knowledge  of  sales  made  in  the  vicin- 

2.  Alabama.  —  Grasselli  Chemical  ity  of  such  land.     Drainage  Dist.  No. 

Co.  V.  Davis,  52  So.  35   (1910).  1  v.  Dowd,  132  111.  App.  499   (1907). 

Illinois.  —  Grand  Lodge  I.  0.  M.  6.  California.  —  In  re  Higgins'  Es- 

A.  V.  Wieting,  168  111.  408,  48  N.  E.  tate,    104   Pac.    6    (1909);    People  v. 

59,  61  Am.  St.  Eep.  123   (1897).  Sutton,    73     Cal.    246,     15     Pac.    86 

Indiana.   —   Conway  v.   State,   118  (1887). 

Ind.  482,  21  N.  E.  285  (1888).  Illinois.  —  West  Chicago  St.  R.  Co. 

Texas.   —■    Squires  v.   State,    (Tex  v.   Fishman,    169   111.    196,   48   N.   E. 

Cr.     App.     1899)     54     S.     W.     770;  447   (1897). 

Burt  V.  State,  38  Tex.  Cr   397,  40  S.  Indiana.    —   Grubb   v.    State,    117 

W.   1000,  43   S.  W.  344,  39  L.  R.  A.  Ind.  284,  20  N.  E.  257,  725    (1888); 

305,  330  (1897).  Geisendorflf  v.  Eagles,  106  Ind.  41,  5 

Vermont.   —   Foster   v.    Dickerson,  N.  B.  743   (1885)  ;  Louisville  N  A.  & 

64  Vt.  233,  24  Atl.  253  (1892).  C,  R.  Co.  v.  Falvey,  104  Ind.  415,  3 
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by  way  of  eliciting  facts  in  support  of  his  own  ease  is  regulated  by 
the  rule  which  prevails  upon  the  subject  in  a  particular  jurisdic- 
tion, as  to  which  there  are,  in  main,  two  well-defined  administra- 
tive opinions.''  Should  it  happen  that  under  the  rule  of  practice 
a  party  may  bring  out  facts  upon  cross-examination  of  his  ad- 
versary's witnesses  and  use  them  as  affirmative  evidence  in  sup- 
port of  his  own  case,®  he  should  be  permitted  to  obtain  such  proof 
from  the  expert  only  by  the  use  of  the  hypothetical  question.^ 


N.  E.  389,  4  N.  E.  908  (1885)  ;  Davis 
V.  State,  35  Ind.  498   (1871). 

Iowa.  —  Taylor  v.  Star  Coal  Co., 
110  la.  40,  81  N.  W.  249  (1899) 
("almost  any  state  of  facts"). 

Michigan.  —  Michigan  Condensed 
Milk  Co.  V.  Wilcox,  78  Mich.  431,  44 
N.  W.  281   (1889)    (testing  milk). 

'New  Jersey.  —  Reed  v.  Firemen's 
Ins.  Co.  of  Newark,  74  Atl.  477 
(1909)  (interesting  result)  ;  Fahr  v. 
New  York,  S.  &  W.  R.  Co.,  (Sup. 
1909)  72  Atl.  69  (objective  symp- 
toms ) . 

Pennsylvania.  —  Byers  v.  Balti- 
more &  0.  R.  Co.,  222  Pa.  547,  72  Atl. 
245  (1909)    ( size  of  escaping  sparks ) . 

Rhode  Island.  —  Wilson  v.  New 
York,  N.  H.  &  H.  R.  Co.,  69  Atl. 
364   (1908). 

Texas.  —  Houston  &  T.  C.  R.  Co. 
V.  Lindsey,  (Civ.  App.  1908)  110  S. 
W.  995    (internal  injuries). 

Washington.  —  King  County  v. 
Whittlesey,  52  Wash.  206,  100  Pac. 
320   (1909)    (books  of  account). 

United  States.  —  Simmons  Mfg. 
Co.  V.  Eskridge,  168  Fed.  675,  94  C. 
C.  A.  161  (1909)    (interest  in  result). 

The  opinion  of  an  expert  given  in 
response  to  a  hypothetical  question 
may  be  tested  by  cross-examination, 
by  omissions  and  additions  to  the 
original  question,  or  by  a  new  state- 
ment of  facts.  Taylor  v.  Taylor, 
(Ind.  1910)   93  N.  E.  9. 

The  rule  that  a  hypothetical  ques- 
tion to  an  expert  witness  must  be 
based  upon  proven  facts  does  not  ap- 
ply to  cross-examination.  The  ex- 
tent to  which  such  probing  may  be 


permitted  into  collateral  matters 
rests  within  the  sound  discretion  of 
the  trial  court.  As  a  general  rule 
a  wide  latitude,  both  as  to  form  and 
substance  of  interrogation  will  be 
permitted.  §  2535.  Unless  the  wit- 
ness is  to  be  able  to  take  unassailable 
refuge  in  the  more  or  less  uncondi- 
tioned assertion  that  a  certain  fact  is 
true  because  he  believes  it  to  be  so 
a  broad  basis  of  circumstantial  dis- 
credit or  disproof  must  be  permitted. 
This  executive  or  administrative 
power  seldom  furnishes  ground  for 
reversal  unless  it  has  been  irration- 
ally employed,  i.  e.,  abused.  In  re 
Higgins'  Estate,  (Cal.  1909)  104 
Pac.  6;  Shaughnessy  v.  Holt,  236 
111.  485,  86  N.  E.  256  (1908),  re- 
versing 140  111.  App.  572  (bias)  ; 
Thomas  v.  Fidelity  &  Casualty  Co. 
of  New  York,  (Md.  1907)  67  Atl. 
259;  Raapke  &  Katz  Co.  v.  Schmoel- 
ler  &  Mueller  Piano  Co.,  (Neb. 
1908)  118  N.  W.  652  (rental  value 
of  similar  property). 

7.  Best  on  Ev.  ( Chamberlayne's 
3d  Amer.  Ed.)  p.  602. 

8.  Best  on  Ev.,  (Chamberlayne's 
3d  Amer.  ed.)   p.  602. 

9.  Indiana.  —  Davidson  v.  State, 
135  Ind.  254,  34  N.  E.  972   (1893). 

Massachusetts.  —  Dickenson  v. 
Fitchburg,  13  Gray  546  (1859); 
Keith  V.  Lathrop,  10  Cush.  453 
(1852). 

Mississippi.  —  Kearney  v.  State,  68 
Miss.  233,  8  So.  292   (1890). 

Missouri.  —  Kansas  v.  Marsh  Oil 
Co.,  140  Mo.  458,  41  S.  W.  943 
(1897). 
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Where,  however,  the  range  of  cross-exammation  is  limited  to  test- 
ing the  statements  of  the  witness  made  upon  direct  examination, 
the  interrogation  of  experts  will  be  restricted  in  a  similar  way.'"' 
Redirect  examination.  —  The  same  rules  apply  upon  redirect 
examination  '^  as  upon  tliat  in  chief.  It  may  fairly  be  assumed, 
unless  some  distinct  announcement  is  made  to  the  contrary,  that 
the  hypothesis  of  the  party  at  both  stages  continues  to  be  the  same.^^ 

§  2474.  (Form    of    Question;    Facts    must    be    plausibly 

proved)   Controverted  Facts  admissible i  Should  there  be  such 

evidence  in  support  of  a  fact  that  the  jury  might  rationally  act 
in  accordance  with  it,  it  may  be  received  as  part  of  the  hypothe- 
tical question.  That  it  is  controverted  ^  is  not  a  matter  of  conse- 
quence, furnishing  no  ground  for  rejecting  the  evidence.  Nor  is 
even  the  circumstance  that  there  appears  to.  be  a  strong  balance  of 
probability  against  it,^  necessarily  fatal  to  its  admissibility. 

§  2475.  (Form    of    Question;    Facts    must    be    plausibly 

proved);  Immaterial  Fact ^If  a  question  is  fairly  within  the 

rational  proving  power  of  the  evidence,  the  circumstance  that 
counsel  are  mistaken  in  assuming  that  a  particular  fact  is  estab- 
lished is  not,  as  a  matter  of  course,  prejudicial  error.^     The  omis- 

Montana.  —  Morrill  v.  Hershfleld,  Massachusetts.  —  Bourbonnais     v. 

19  Mont.  245,  47  Pac.  997   (1897).  West   Boylston   Mfg.   Co.,    184   Mass. 
New  York.  —  People  v.  Schuyler,      250,  68  N.  E.  232   (1903). 

106  N.  Y.  298,  12  N.  E.  783   (1887).  Missouri  —  State     r.     Dunn,     179 

10.  Carr    v.    American    Locomotive      Mo.  95,  77  S.  W.  848   (1903). 

Co.,  (R.  I.  1908)  70  Atl.  196;  Hus-  New  York.  —  Frankfort  v.  Man- 
song  Dyeing  Mach.  Co.  v.  Philadel-  hattan  R.  Co.,  12  Misc.  (X.  Y.)  13, 
phia  Drying  Machinery  Co.,  173  Fed.  33  N.  Y.  Suppl.  36  (1895);  Stearns 
236    (1909).  V.  Field,  90  N.  Y.  640   (1882);   Cow- 

11.  Mayhew      v.      Brislin,       (Ariz.  ley  r.  People,  83  N.  Y.  470   (1880). 
1910)    108   Pac.   253;   McCalls  Ferry  Texas.  —  Collins  v.  Chipman,  (Civ. 
Power  Co.   v.   Price,    (Md.   1908)    69  App.  1906)  95  S.  \Y.  666. 

Atl.  832;  McGinnis  v.  Kempsey,  27  ^Yest  Virginia.  —  Bowen  v.  Hunt- 
Mich.  363  (1873);  Kearney  v.  State,  ington,  35  W.  Va.  686,  14  S.  E.  217 
68  Miss.  233,  8  So.  292  (1890).  (1891). 

12.  McGinnes      v.      Kempsey,      27  Wisconsin.  —  Tebo  -v.  Augusta,  90 
Mich.  363    (1873).  Wis.  405,  63  N.  W.  1045   (1895). 

§   2474-1.   Arkansas.  —  Arkansas  2.  People    v.    Bowers,    (Cal.    1888) 

Midland   R.    Co.   v.   Pearson,    135    S.  18  Pac.  600;  Lake  Erie  &  W.  R.  Co. 

W.   917    (1911).  J-.  De  Long,  109  111.  App.  241  (1903); 

Colorado.  —  Jackson  v.  Burnham,  Catlin   v.   Traders'    Ins.    Co.,    83   111. 

20  Colo.  532,  39  Pac.  577   (1895).  App.   40    (1898);    Deig  r.   iloreland, 
Indiana.  —  Nave  v.  Tucker,  70  Ind.  110  Ind.  451,  11  N.  E.  458  (1886). 

18   (18S0).  §  2475-1.  FuUerton  v.  Fordyce,  114 
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sion  or  misstatement  of  a  circumstance  the  logical  bearing  of 
which  is  slight  is  not  invariably  fatal  to  the  admissibility  of  the 
question.^  This  is  particularly  true  where  the  fact  which  is  not 
supported  by  the  evidence  is  one  not  material  to  the  issue.^  In 
no  case  is  it  essential  that  the  exact  language  of  the  witness  should 
be  followed  in  framing  the  question.* 


§  2476.  (Form    of    Question;    Facts    must    be    plausibly 

proved) ;  Legal  Evidence  demanded The  facts  submitted  to  the 

expert  must  be  such  as  are  established  by  evidence  legally  ad- 
missible.* A  circumstance  based  upon  inadmissible  evidence  will, 
therefore,  be  excluded.^  Similarly,  the  opinion  of  the  expert 
should  not  rest  upon  hearsay,^  evidence  given  in  another  cause  * 


Mo.  519,  44  S.  W.  1053  (1897)  ;  Pow- 
ers V.  Kansas  City,  56  Mo.  App.  573 

(1894)  ;  Augabury  v.  People,  1  N.  Y. 
Cr.  299  (1883)  ;  Stearns  v.  Field,  90 
N.  Y.  640  (1882)  ;  Harnett  v.  Garvey, 
66  N.  Y.  641  (1876);  J'iler  v.  New 
York    Cent.    E.    Co.,    49    N.    Y.    42 

(1872). 

2.  Epps  V.  State,  102  Ind.  554,  1 
N.  E.  491  (1885)  ;  Eggers  v.  Eggers, 
57  Ind.  461  (1877);  Hovey  v.  Chase, 
52  Me.  313  (1863);  Forsyth  v.  Doo- 
little,  120  U.  S.  73,  76,  7  Sup.  408, 
30  L.  ed.  586  (1886). 

The  only  adsolute  requirement  is 
that  the  case  should  be  "  so  proved 
as  to  resemble  as  near  as  may  be  the 
case  under  consideration;  the  jury 
can  judge  whether  the  case  supposed 
is  so  far  like  the  one  they  are  consid- 
ering as  that  the  opinion  of  the  ex- 
pert on  the  supposed  case  is  any 
guide  to  them.''  Boardman  v.  Wood- 
man, 47  N.  H.  135   (1866). 

3.  Chicago  v.  Early,  104  111.  App. 
398  (1902)  (action  for  damages  for 
personal  injuries). 

4.  Davis  'V.  Com.,  6  Ky.  L.  Rep. 
658  (1885). 

§  2476-1.  In  re  James,  124  Cal.  653, 
57  Pac.  578,  1008  (1899);  Sauntman 
V.  Maxwell,  154  Ind.  114,  54  N.  E. 
397  (1899);  State  v.  Hyde,  (Mo. 
1911)    136  S.  W.  316    (implied  hear- 


say) ;  Hagadorn  V.  Connecticut  Mut. 
L.  Ins.  Co.,  22  Hun  (N.  Y.)  249 
(1880). 

A  single  witness  is  sufficient  to  es- 
tablish, in  most  cases,  the  existence 
of  a  fact.  Nolan  v.  Newton  St.  Ry. 
Co.,  206  Mass.  384,  92  N.  E.  505 
(1910). 

2.  Eupe  V.  State,  42  Tex.  Cr.  477, 
61  S.  W.  929   (1901). 

3.  Barber's  Appeal,  63  Conn.  393, 
27  Atl.  973,  22  L.  E.  A.  90  (1893)  ; 
Wright  V.  Wright,  58  Kan.  525,  50 
Pac.  444  (1897)  ;  Cobb  v.  United  En- 
gineering &  Contracting  Co.,  191  N. 
Y.  475,  84  N.  E.  395  (1908)  ;  Burke 
V.  Mulgrew,  111  N.  Y.  Suppl.  899,  127 
App.  Div.  733    (1908). 

The  judgment  of  an  expert  should 
be  based  entirely,  so  far  as  data,  evi- 
dentiary facts  or  minor  premises  are 
concerned,  entirely  upon  the  facts  de- 
tailed in  the  hypothetical  question. 
He  cannot  employ  hearsay,  even  the 
statements  of  other  experts,  as  part 
of  the  basis  of  his  reasoning.  Miller 
V.  St.  Paul  City  R.  Co.,  62  Minn.  216, 
64  N.  W.  554  (1895). 

4.  Maryland.  —  Baltimore  Safe- 
Deposit,  etc.,  Co.  V.  Berry,  93  Md. 
560,  49  Atl.  401   (1901). 

Massachusetts.  —  Bradford  v.  Cun- 
rad  Steamship  Co.,  147  Mass.  55,  16 
N.  E.  719  (1888) ;  Lane  v.  Bryant,  9 
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or  be  based  on  the  opinions  expressed  by  other  skilled  witnesses.^ 
The  expert  is  by  no  means  permitted  to  determine  for  himself 
what  facts  he  shall  regard  as  proven,  irrespective  of  the  rules  of 
law.  For  him  to  be  allowed  to  do  so,  would  be  "  putting  him  in 
place  of  the  court."  ^ 

Waiver.  —  On  the  other  hand,  it  has  been  held  that  where  no 
objection  has  been  raised  to  the  admission  of  the  legally  incom- 
petent evidence,  its  reception  cannot  be  made  the  ground  for 
reversing  the  judgment.'' 

§  2477.  (Form  of  Question;  Facts  must  be  plausibly 
proved;  Legal  Evidence  demanded);  Its  comparative  Weight  not 

Material.  —  So  long  as  sufficient  evidence  is  introduced  in  support 
of  the  existence  of  a  fact  used  as  part  of  a  hypothetical  question 
that  the  jury  might  rationally  find  in  favor  of  its  occurrence  ad- 
ministration is  satisfied.  ISTo  further  requirement  as  to  the  pro- 
bative force  of  the  evidence  is  made.  The  fact  need  not  be  clearly 
proved  ^  nor  need  it  be  established  to  any  definite  extent.^  Speak- 
ing generally,    a  proponent  may  fairly  claim  to  include  in  his 

bray    (Mass.)    245,  69  Am.  Dec.  282  Hall  v.  Rankin,  87  Iowa  261,  54  N. 

(1857);    Lund    r.    Tyngsborough,    9  W.  217(1893). 

Cnsh.    (Mass.)   36    (1851).  Kentucky.  —  Davis  r.  Com.,  6  Ky. 

New    Yorfc.  —  Tibbits    r.    Phipps,  L.  Rep.  658  (1885). 

163  X.  Y.  580,  57  N.  E.  1126   (1900).  Massachusetts.  —  Oliver  v.   North 

Wisconsin.  —  Foster  r.  New  York  End    St.   R.    Co.,    170   Mass.  222,   49 

Fidelity,   etc.,    Co.,   99    Wis.   447,    75  N.  E.  117   (1898). 

N.  W.  69,  40  L.  R.  A.  833   (1898).  Missouri.  —  State    r.    Dunn,    179 

England.  —  Wright  r.  Tatham,  5  Mo.  95,  77  S.  W.  848   (1903);  Hicks 

CI.  &  F.  670,  2  Jur.  461,  7  Eng.  Re-  r.   Citizens'  R.   Co.,   124  Mo.   115,  27 

print  559    (1838).  S.  W.  542,  25  L.  R.  A.  508   (1894). 

5.  Barber's  Appeal,  63  Conn.  393,  Xew  Tori-.  —  Mieblke  r.  Nassua 
27  Atl.  973,  22  L.  R.  A.  90   (1893).  Electric  R.  Co.,  114  K.  Y.  Suppl.  90, 

6.  Heald  /'.  Thing,  45  Me.  392  129  App.  Div.  438  (1908);  Gray  v. 
(1858).  Brooklyn    Heights    R.    Co..    72    App. 

7.  Cvozier  t\  Minneapolis  St.  Ry.  Div.  424,  76  X.  Y.  Suppl.  20  (1902). 
Co.,  106  Minn.  77,  118  N.  W.  256  Xorth  Carolina.  —  Ray  r.  Ray,  98 
(1908).  N.  C.  566,  4  S.  E.  526    (1887). 

§    2477-1.    Indiana.    —    Louisville,  Wisconsin.  —  Quinn  r.  Higgins,  63 

etc.,  R.  Co.  r.  Wood,  113  Ind,  544,  14  Wis,  664,  24  N.  W.  482,  53  Am.  Rep. 

N.  E.  572,  16  N.  E.  197   (1887).  305   (1885).^ 

loica.  —  Manatt  r.  Scott,  106  Iowa  2.  Colorado. — Jackson  r.  Burnham, 

203,  76  N.  W.  717,  68  Am.  St.  Rep.  20    Colo.   532,   39   Pac.    577    (1895); 

293    (1898),    Bever   r     Spangler,    93  Gottlieb    v.     Hartman,     3     Colo.     53 

Iowa   576,    61    N.    W.    1072    (1895);  (1876). 
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§  2478 


hypothetical  question  any  relevant  facts  which  the  evidence  ration- 
ally tends  to  establish.^ 


§  2478.  (Form  of  Question;  Pacts  must  be  plausibly 
proved) ;  Facts  assumed  de  bene.  — •  The  consideration  that  it  is 
impossible  or  highly  inconvenient  for  a  party  to  prove  his  entire 
case  at  one  time  or  by  a  single  witness  may  well  be  borne  in  mind 
by  a  sound  judicial  administrator.^  Especially  in  collateral 
matters  and  where  the  court  considers  that  its  confidence  is  justi- 
fied, a  presiding  judge  may  feel  warranted  in  permitting  a  party 
to  include  among  the  facts  enumerated  in  a  hypothetical  question 
ont.  which  has  not  as  yet  been  proved,  provided  that  evidence  of 
the  fact  at  a  subsequent  time  is  promised  by  the  proponent.^ 
Should  the  anticipated  evidence  fail,  in  whole  or  in  part,  the 
proper  course  of  the  opponent  is  to  move  that  the  answers  already 


Connecticut.  —  Barber's  Appeal,  63 
Conn.  393,  27  Atl.  973,  22  L.  R.  A. 
90  (1893). 

Illinois.  —  People  v.  Johnson,  70 
111.  App.  634   (1896). 

Indiana.  —  Guetig  v.  State,  66  Ind. 
94,  32  Am.  Rep.  99  (1879). 

Iowa.  —  Bever  v.  Spangler,  93 
Iowa  576,  61  N.  W.  1072  (1895); 
In  re  Norman,  72  Iowa  84,  33  N.  W. 
374   (1887). 

Kentucky.  —  Baxter  v.  Kent,  44 
S.  W.  972,  19  Ky.  L.  Rep.  1973 
(1898)  ;  Davis  V.  Com.,  6  Ky.  L.  Rep. 
658   (1885). 

Missouri.  —  State  v.  Dunn,  179 
Mo.  95,  77  S.  W.  848  (1903);  Tur- 
ney  v.  Baker,  103  Mo.  App.  390,  77 
S.  W.  479  (1903);  Fullerton  -v.  For- 
dyce,  144  Mo.  519,  44  S.  W.  542,  25 
L.  R.  A.  508  (1898);  Smith  v.  Chi- 
cago, etc.,  R.  Co.,  119  Mo.  246,  23 
S.  W.  784   (1893). 

Texas.  —  International,  etc.,  R.  Co. 
V.  Mills,  (Civ.  App.  1903)  78  S.  W. 
11. 

United  States.  —  Orient  Ins.  Co. 
V.  Leonard,  120  Fed.  808,  57  C.  C.  A. 
176   (1902). 

3.  Barber's  Appeal,  63  Conn.  393, 
27  Atl.  973,  22  L.  R.  A.  90   (1893); 


O'Neill  V.  Kansas  City,  178  Mo.  91, 
77  S.  W.  64  ( 1903 )  ;  Powers  v.  Kan- 
sas City,  56  Mo.  App.  573  (1894); 
Poffinbarger  v.  Smith,  27  Nebr.  788, 
43  N.  W.  1150   (1889). 

§  2478-1.  As  the  supreme  judicial 
court  of  Massachusetts  say,  he  "  in 
many  eases  must  rely  to  a  great  ex- 
tent upon  the  good  faith  of  counsel 
in  their  statements  as  to  what  they 
expect  the  evidence  will  be."  Ander- 
son V.  Alberstamm,  176  Mass.  87,  57 
N.  E.  215  (1900).  See  also  Delaney 
V.  Framingham  Gas  Fuel  &  Power 
Co.,  202  Mass.  359,  88  N.  E.  773 
(1909). 

2.  Illinois.  —  Eckels  v.  Halsten, 
136  111.  App.  Ill   (1907). 

Maryland.  —  Grill  •!;.  O'Dell,  77 
Atl.  984   (1910). 

Massachusetts.  —  Carrol  v.  Boston 
Elevated  Ry.  Co.,  200  Mass.  527,  86 
N.  E.  793    (1909). 

Michigan.  —  People  v.  Sessions,  58 
Mich.  594,  26  N.  W.  291    (1886). 

liew  York.  —  Jarvis  v.  Metropol- 
itan St.  R.  Co.,  65  N.  Y.  App.  Div. 
490,  72  N.  Y.  Suppl.  829   ( 1901 ) . 

Vermont.  —  Earl  v.  Tupper,  45  Vt. 
275  (1873). 
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received  in  response  to  such  questions  be  stricken  out  *  or  their 
effect  in  evidence  controlled  by  appropriate  instructions. 

Exclusions.  —  It  need  scarcely  be  said  that  a  presiding  judge 
may  well  be  warranted,  as  a  matter  of  reason,  in  rejecting  a  con- 
stituent fact  of  which  no  evidence  has  up  to  that  time  been  fur- 
nished.* It  is  no  ground  for  excluding  a  hypothetical  question 
that  it  does  not  contain  facts,  however  material,  of  which  the 
evidence  is  to  be  furnished  later  in  the  trial.^ 

§  2479.  (Form  of  Question;  Pacts  must  be  plausibly 
proved) ;  Testing   constitutes   an  Exception   to   the  Rule.  —  The 

requirement  that  the  hypothetical  question  should  be  composed 
only  of  facts  which  it  could  reasonably  be  claimed  were  established 
by  the  evidence,-'  applies  only  where  affirmative  proof  is  sought 
regarding  technical  reasoning  in  support  of  the  proponent's  case. 
It  has  no  application  to  testing,  whether  done  by  way  of  cross- 
examination  or  by  employing  some  other  method.  To  test  the 
accuracy  and  reliability  of  an  expert,  any  hypothetical  question 
may  be  asked  him  if  permitted  by  the  court,  whether  supported 
by  the  evidence  or  not.^  ITor  does  the  indulgence  end  here.  The 
examining  counsel  will  be  allowed  to  submit  any  question,  though 

3.  People  i:.  Sessions,  58  Mich.  594,  Iowa  473,  93  N.  W.  558  (1903); 
26  N.  W.  291   (1886).  Enix  i.  Iowa  Cent.  R.  Co.,  Ill  Iowa 

4.  Porter  v.  Ritch,  70  Conn.  235,  39       748,  83  N.  W.  805   (1900). 

Atl.  169,  39  L.  R.  A.  353  (1898).  Michigan.   —   Bathrick   r.    Detroit 

5.  Grill  V.  O'Dell,  (Md.  1910)  77  Post,  etc.,  Co.,  50  Mich.  629,  16  N. 
Atl.  984.  W.  172,  45  Am.  Rep.  63  (1883). 

§  2479-1.  §  2472.  Minnesota.    —    Williams    v.    Great 

2.  Alalama.  —  Houston  Biscuit  Co.  Northern  R.  Co.,  68  Minn.  55,  70  N. 

V.    Dial,    135    Ala.    168,    38    So.    208  W.  860,  37  L.  R.  A.  199   (1897). 

(1902).  Missouri.  —  Kansas  City  r.  Marsh 

rt  7v       •  -Doo^io   „    «„t+^r,    7Q       Oil   Co.,    140   Mo.   458,   41    S.   W.   943 

California.  —  People  v.  button,  i6  '  ' 

CaL  243,  15  Pae.  86  (1887).  USJO- 

^  ehrasha.   —   Schleneker   v.   State, 
District  of  Columbia.  -  Snell  v.  U.      g  ^^^^_  ^  ^^  ^^.   g^^ 

S.,  16  App.  Gas.  501   (1900)  ;  Harton  ^.^,^,  ^.^^^^_  _  jj^^^,^,^  ,.    ^^^^^^^^^ 

r.  U.  S.,  15  App.  C..S.  310  (1899).  j^    ^^  ^^  ^^   ^.     ^pp    ^.^,    ^^2,  49 

Illinois.    —   Inland   Printer   Co.   v.  n.  Y.   Suppl.   17    (1897);   ^Yerner   t. 

Economical  Half  Tone  Supply  Co.,  99  Brooklyn  EI.  R.   Co.,   11  N.  Y.  App. 

HI.  App.  8  (1901)  ;  \Yest  Chicago  St.  u;,.,  ge,  42  N.  Y.  Suppl.  846   (1896)  ; 

R.   Co.   V.   Fishman,   169  III.    196,   48  Rosevelt    r.    Manhattan    R.    Co.,    59 

N.  E.  447   (1897).  N.  Y.  Super.  Ct.  197,  13  X.  Y.  Suppl. 

Indiana.  —  Deig  v.  Morehead,  110  598     (1891);    GoU    r.   Manhattan   R. 

Ind.  451,  11  N.  E.  458   (1886).  Co.,  5  N.  Y.  Suppl.  185  (1889)  ;  Love- 

lowa.  —   Bennett  v.   Marion,    119  less  v.  Manhattan  R.   Co.,  57   N.  Y. 
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not  hypothetical  in  form,  which,  in  the  opinion  of  the  judge, 
would  tend  to  test  the  credibility  of  the  witness.  In  other  words, 
holding  in  view  this  object  of  probing  the  subjective  qualities  of 
the  witness  for  the  objective  truth  of  his  statement,  hypothetical 
questions  broader  or  narrower  than  the  evidence  may  be  pro- 
pounded.^ Almost  any  state  of  facts  can  be  assumed  to  exist 
which  fairly  tends  to  probe  the  witness.*  Considerable  latitude 
will  usually  be  allowed  in  this  connection.® 

Preliminary  conditions.  —  The  presiding  judge,  in  case  a  fact 
would  amount  to  a  test  only  under  given  conditions,  may  fairly 
require  some  proof  that  the  necessary  concomitants  actually  exist 
or  may  reasonably  be  expected  to  come  into  being  before  per- 
mitting the  matter  to  be  gone  into  upon  cross-examination.^  It 
follows  that,  unless  such  preliminary  evidence  be  furnished,  the 
judge  may  decline  to  allow  the  test  to  be  applied.^  For  example, 
time  will  not  be  consumed  in  receiving  the  examination  of  a 
witness  as  to  whether  certain  blood  was  venous  or  arterial,  unless 
the  interrogating  party  is  prepared  to  show,  at  some  appropriate 
stage,  which  of  the  two  it  was.^ 

Redirect.  —  The  same  range  of  inquiry  may  be  permitted,  upon 
redirect  examination  where  the  circumstances  of  the  case  seem  to 
warrant  it.® 

§  2480.  (Form    of    Question) ;    General    Assumptions The 

temptation  presented  to  judicial  administration  to  permit  the  use 
of  general  expressions  which  may  do  away  with  the  detailed 
narration  of  facts  in  a  hypothetical  question  is  undoubtedly  a 
strong  one.  The  enumeration  of  minute  facts  claimed  by  the 
proponent  to  have  been  established  by  the  evidence  is,  in  many 

Super.  Ct.  3   (1889)  ;  People  v.  Augs-  5.  McLean  v.  Lewiston,  8  Ida.  472, 

bury,  97  N.  Y.  501   (1884).  69  Pae.  478   (1902).     But  see  Nichols 

Ohio.   —  Clark  v.   State,    12   Ohio  v.  Oregon  Short  Line  R.  Co.,  25  Utah 

483,  40  Am.  Dec.  481   (1843).  240,  70  Pac.  906   (1902). 

Texas.  —  Missouri,  etc.,  R.  Co.  v.  6.  State  v.  Noakes,  70  Vt.  247,  40 

Johnson,    (Civ.  App.  1898)   49  S.  W.  Atl.  249  (1897). 

265.  7.  State  v.  Noakes,  70  Vt.  247,  40 

3.  Snell  V.  U.  S.,  16  App.  Gas.  (D.  Atl.  249  (1897). 

C.)  501    (1900).  8.  State  v.  Noakes,  70  Vt.  247,  40 

4.  Taylor  v.  Star  Coal  Co.,  110  Atl.  249  (1897).  See  also  Titus  v. 
Iowa  40,  46,  81  N.  W.  249  (1899),  Gage,  70  Vt.  13,  39  Atl.  246  (1896). 
citing  Bever  v.  Spangler,  93  Iowa  576,  9.  State  v.  Chiles,  44  S.  C.  338,  22 
61  N.  W.  1072  (1895).  S.  E.  339  (1895). 
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instances,  greatly  consumptive  of  time.  The  presiding  judge,  in 
such  cases,  seldom  becomes  unconscious  of  the  fact  that  it  is 
an  important  part  of  his  administrative  duty  to  expedite  trials.^ 
The  burden  of  preparing  and  putting  the  hypothetical  question 
in  its  unobjectionable  form  apparently  presses  at  times  upon 
counsel,  as  a  monotonous  hardship.  These  considerations,  as  well 
as  others,  lend  force  to  the  suggestion  of  permitting  the  witness  to 
give  his  opinion,  more  or  less  completely,  upon  some  general 
reference  to  the  evidence,  with  which  all  persons  connected  with 
the  trial  are  familiar  or  upon  some  broad  assumption  as  to  what 
the  evidence  proves. 

A  discreditable  practice.  —  If  indulgence  be  conceded  to  the 
phrase,  this  may  be  said  to  be  a  discreditable  practice.  It  blurs 
the  clearness  of  outline  which  the  basis  of  the  judgment  ought  to 
present  and  which  constitutes,  as  it  were,  the  characteristic  ex- 
cellence of  this  form  of  interrogation.^  By  permitting  the  wit- 
ness to  decide  upon  the  effect  of  evidence,  the  proponent  substitutes 
him  for  the  jury,  an  administrative  danger  to  which  this  species 
of  testimony  is  exposed  in  a  marked  degree.  Above  all,  so 
lax  a  form  of  questioning  renders  the  interpolation  by  the  witness 
into  the  case  of  a  large  mass  of  undisclosed  facts  almost  inevitable 
as  well  as  extremely  difficult  of  detection.  In  so  doing,  the  expert 
himself  may  act  consciously  or  unconsciously.  Under  either  set 
of  circumstances,  the  result  is  the  same.  A  greatly  increased 
percentage  of  risk  to  the  private  rights  of  the  parties  and  the  social 
interests  involved  in  the  doing  of  justice  has  been  introduced  into 
the  case  by  reason  of  the  disinclination  of  the  court  and  counsel 
to  discharge  their  appropriate  functions  as  ministei-s  of  justice. 
True,  the  parties  may  agree  to  this  particular  course  and  waive 
the  benefit  of  one  more  appropriate.  Assuming  that,  as  between 
the  parties,  the  risk  of  misleading  the  jury  is  an  even  one,  it  is 
further  to  be  considered,  as  against  the  practice,  that  in  adopting 
it,  the  litigants  are  dealing  with  interests  which  are  not  entirely 
their  own.  It  is  as  if  they  were  not  only  permitted  to  gamble  but 
to  do  so  for  a  stake  which  is  largely  the  property  of  other  persons. 
Sound  administration  will  reasonably  insist  upon  preserving  the 
rights  of  the  community  in  the  true  objects  of  its  machinery  of 
justice. 

On  the  other  hand,  it  may  fairly  be  contended  that  the  time  sav- 

§  2480-1.  §§  544  et  seq.  2.  §  2455. 
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ing  advantages  of  the  expedient  of  employing  general  assumptions 
may  be  gained  without  incurring  the  risks  which  have  been  in- 
dicated. 


§  2481.  (Form  of  Question;  General  Assumptions);  "Upon 

the  Evidence."  —  For  the  economy  of  time,  courts  have  permitted 
expert  witnesses  to  be  asked  as  to  their  judgment  "  upon  the  evi- 
dence "  in  the  case,  provided  that  the  facts  are  few  and  unam- 
biguous,^ are  not  controverted  ^  and  that  the  sound  inference  from 


§  2481-1.  Alabama. — Page  v.  State, 
61  Ala.  16  (1878). 

Arkansas. —  Ringlehaupt  v.  Young, 

55  Ark.  128,  17  S.  W.  710  (1891). 
California.    —   People   v.    Wilkins, 

111  Pac.  612   (1910). 

Delaioare.  —  State  v.  Windsor,  5 
Harr.  512   (1851). 

Illinois.  —  Schneider  v.  Manning, 
121  111.  376,  12  N.  E.  267   (1887). 

Indiana.  —  Bishop  v,  Spining,  38 
Ind.  143   (1871). 

Louisiana.  —  State  v.  Baptiste,  26 
La.  Ann.  134  (1874). 

Maine.  —  Lewiston  Steam  Mill  Co. 
V.  Androscoggin  Water  Power  Co.,  78 
Me.  274,  4  Atl.  555  (1886). 

Maryland.  —  Williams  v.  State,  64 
Md.  384,  1  Atl.  887  (1885)  ;  Jerry  v. 
Townshend,  9  Md.  145   (1856). 

Massachusetts.  —  Dickenson  v, 
Fitchburg,  13  Gray  546,  556  (1859); 
Com.  V.  Rogers,  7  Mete.  500,  41  Am. 
Dec.  458   (1844). 

Michigan.  —  People  v.  Bane,  88 
Mich.  453,  50  N.  W.  324  (1891). 

Minnesota.  —  Crozier  v.  Minneap- 
olis St.  Ey.  Co.,  106  Minn.  77,  118 
N.  W.  256  ( 1908 )  ;  Jones  v.  Chicago, 
etc.,  R.  Co.,  43  Minn.  279,  281,  45  N. 
W.  444  (1890);  State  v.  Lauten- 
schlager,  22  Minn.  514  (1876);  Get- 
chell'y.  Hill,  21  Minn.  464  (1875). 

Missouri.  —  State  v.  Klinger,  46 
Mo.  224  (1870). 

Ohio.  —  In  re  Shelleig,  11  Ohio  S. 
&  C.  PI.  Dec.  81  (1900). 

Pennsylvania.  —  Yardley  V.  Cuth- 
bertson,  108  Pa.  St.  395,  1  Atl.  765, 

56  Am.  Rep.  218  (1885). 


Texas.  —  Sherman,  etc.,  R.  Co.  v. 
Eaves,  25  Tex.  Civ.  App.  409,  61  S. 
W.  550  (1901);  Morrison  v.  State, 
40  Tex.  Cr.  473,  51  S.  W.  358  (1899)  ; 
Ft.  Worth,  etc.,  R.  Co.  v.  Thompson, 
75  Tex.  501,  12  S.  W.  742  (1889). 

West  Virginia.  —  Sebrell  v.  Bar- 
rows, 36  W.  Va.  212,  14  S.  E.  996 
(1892). 

Wisconsin.  —  Wright  v.  Hardy,  22 
Wis.  348  (1867). 

England.  —  In  re  McNaughten,  1 
C.  &  K.  130  note  136,  47  E.  C.  L.  130, 
10  01.  &  F.  200,  8  Eng.  Reprint  718, 
8  Scott  N.  R.  595  (1843). 

2.  Alabama.  ■ —  Gunter  v.  State,  83 
Ala.  96,  3  So.  660  (1887);  Page  v. 
State,  61  Ala.  16   (1878). 

Georgia.  —  Choice  •;;.  State,  31  Ga. 
424  (1860). 

Indiana.  —  Goodwin  v.  State,  96 
Ind.  550    (1884). 

Iowa.  — ■  Smith  v.  Hickenbottom, 
57  Iowa  733,  11  N.  W.  664  (1882); 
Phillips  V.  Starr,  26  Iowa  349  (1868). 

Kansas.  —  Tefift  v.  Wilcox,  6  Kan. 
46  (1870). 

Kentucky.  —  Home  Oonstr.  Co.  v. 
Church,   14  Ky.  L.  Rep.  807    (1893). 

Maryland.  —  Baltimore,  etc.,  Turn- 
pike Co.  V.  Cassell,  66  Md.  419,  7 
Atl.  805,  59  Am.  Rep.  175  (1886); 
Walker  v.  Rogers,  24  Md.  237 
(1865). 

Massachusetts.  —  McCarthy  v.  Bos- 
ton Duck  Co.,  165  Mass.  165,  42  N. 
E.  568  (1896)  ;  Stoddard  v.  Winches- 
ter, 157  Mass.  567,  575,  32  N.  E.  948 
(1893);  Eastham  v.  Riedell,  125 
Mass.   585    (1878);    Hunt   V.    Lowell 
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Gas  Light  Co.,  8  Allen  169,  172,  85 
Am.  Dec.  697   (1864). 

Minnesota.  —  Fonda  v.  St.  Paul 
City  R.  Co.,  77  Minn.  336,  79  N.  W. 
1043  (1899)  ("using  all  available 
means  at  hand"). 

Missouri.  —  State  v.  Klinger,  46 
Mo.  224  (1870). 

A'eio  Hampshire.  —  Spear  r.  Rich- 
ardson, 37  N.  H.  23   (1858). 

Xew  Tork.  —  People  v.  McEl- 
vaine,  121  N.  Y.  250,  24  N.  E.  793,  8 
L.  R.  A.  458  (1890);  Guiterman  v. 
Liverpool,  etc..  Steamship  Co.,  83  N. 
Y.  358   (1881). 

North  Dakota.  —  Walters  v.  Rock, 
115  N.  W.  511  (1908). 

Pennsylvania.  —  Coyle  v.  Com.,  104 
Pa.  St.  117  (1883). 

Texas.  —  Davis  v.  State,  ( Cr.  App. 
1908)  114  S.  W.  366;  Armendaiz  ■». 
Stillman,  67  Tex.  458,  3  S.  W.  678 
(1887);  Flanagan  v.  Womack,  54 
Tex.  45    (1880). 

Vermont.  —  State  v.  Hayden,  51 
Vt.  296   (1878). 

West  Virginia.  —  State  v.  Mus- 
gi-ave,  43  W.  Va.  672,  28  S.  E.  813 
(1897);  State  r.  Maier,  36  W.  Va. 
757,  15  S.  E.  991  (1892);  Bowen  r. 
Huntington,  35  W.  Va.  682,  14  S.  E. 
217   (1891). 

Wisconsin.  —  Ferguson  i\  Truax, 
136  Wis.  637,  118  N.  W.  251  (1908)  ; 
Green  v.  Ashland  Water  Co.,  101 
Wis.  258,  77  N.  W.  722,  70  Am.  St. 
Rep.  911,  43  L.  R.  A.  117  (1898). 

United  States.  —  U.  S.  v.  McGlue, 
26  Fed.  Cas.  No.  15,679,  1  Curt.  1 
(1851). 

England.  —  Sills  v.  Brown,  9  C.  & 
P.  601,  38  E.  C.  L.  351   (1S40). 

This  is  an  essential  condition  to 
admissibility.  Sherman,  etc.,  R.  Co. 
V.  Eaves,  25  Tex.  Civ.  App.  409,  61 
S.  W.  550   (1901). 

See  aUo  §  2485. 

Where  the  evidence  is  in  conflict,  a 
medical  expert  cannot  properly  be 
asked  as  to  what  is  his  judgment  "  on 
the  case  on  trial,"  as  to  the  existence 


of  insanity  in  a  particular  individual. 
Choice  r.  State,  31  Ga.  424  (1860). 

Experts  are  not  examined  for  the 
primary  purpose  of  deciding  facts. 
Chicago,  Union  Traction  Co.  v.  Rob- 
erts, 229  111.  481,  82  N.-  E.  401 
(1907). 

"  The  object  of  all  questions  to  ex- 
perts should  be  to  obtain  their  opin- 
ion as  to  the  matter  of  skill  or  sci- 
ence which  is  in  controversy,  and  at 
the  same  time  to  exclude  their  opin- 
ions as  to  the  eflfect  of  the  evidence 
in  establishing  controverted  facts." 
Hunt  V.  Lowell  Gas  Light  Co.,  8 
Allen  169,  172,  85  Am.  Dec.  697 
(1864). 

"  It  is  plain  that  the  method  [of 
taking  the  judgment  of  the  witness 
"  upon  the  evidence  "  or  some  portion 
of  it]  would  be  valueless  in  a  case 
where  the  testimony  is  conflicting,  or 
is  of  such  character  as  to  be  suscep- 
tible of  more  than  one  interpretation, 
and  hence  affords  room  for  different 
deductions  of  fact,  and  where  the  ex- 
pert does  not  make  known  his  find- 
ings of  fact,  because  it  would  be  im- 
possible for  the  jury  to  give  weight 
to  the  opinion,  for  they  could  not 
know  whether  or  not  it  would  be  ap- 
plicable to  the  facts  as  they  find 
them.  In  such  cases  the  juror  of 
thoughtful  mind  would  reject  the 
opinion  as  valueless."  Jlalynak  v. 
State,  61  X.  J.  L.  562,  40  Atl.  572 
(1898),  per  McGill,  Ch. 

Reconciling  conflict. — While  neither 
conflicting  evidence  nor  inconsistent 
facts  can  be  embodied  in  the  same 
question,  a  suitably  equipped  witness 
may  properly  be  asked  as  to  whether 
any  apparent  conflict  disclosed  in  the 
facts  or  evidence  is  a  real  one  and, 
if  not,  how  the  differences  may  be 
reconciled.  Fairchild  r.  Bascomb,  35 
Vt,  398  1862). 

The  error  of  allowing  the  witness  to 
testify  upon  conflicting  evidence  is 
not  cured  bj-  permitting  him  to  tes- 
tify that,  in  point  of  fact,  he  relied 
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them  is,  from  a  technical  standpoint,  a  necessary  one.^  It  is  by 
no  means  required  by  judicial  administration  that  the  expert 
should  base  his  opinion  upon  the  whole  of  the  evidence.  He  may 
be  asked  to  form  his  judgment  upon  any  designated  material  * 
portion  of  it  ^  provided  that  the  basis  for  such  judgment  is  not 
self-contradictory  and  that  the  witness  can  fairly  be  assumed  to 
retain  a  satisfactory  recollection  of  it.®  Should  the  evidence,  even 
of  a  single  vi^itness,^  be  'extended,  bewildering,  or  otherwise  diffi- 
cult to  grasp,  it  may  be  sound  administration  to  require  an 
enumeration,  either  in  the  question  or  in  the  answer  of  the  facts 
taken  to  have  been  proved. 

Particular  witnesses.^     One  or  both  of  the  parties  litigant,®  or 


upon  the  testimony  of  a  particular 
witness  or  set  of  witnesses.  People 
V.  McElvaine,  121  N.  Y.  250,  24  N. 
E.  465,  18  Am.  St.  Rep.  820  (189D). 
See  also  §  2481. 

3.  "An  expert  witness  cannot  be 
asked  to  give  an  opinion  founded  on 
his  understanding  of  the  evidence, 
against  the  objection  of  the  other 
party,  except  in  eases  where  the  evi- 
dence is  capable  of  but  one  interpre- 
tation." Stoddard  ».  Winchester,  157 
Mass.  567,  575,  32  N.  E.  948  (1893). 

4.  Hand  v.  Brookline,  126  Mass. 
324  (1879);  State  v.  Hayden,  51  Vt. 
296  (1878);  Cornell  v.  State,  104 
Wis.  527,  80  N.  W.  745  (1899)  (all 
except  expert ) . 

Substance  rather  than  form  is  re- 
garded by  judicial  administration.  A 
mere  casual  reference  to  the  evidence 
in  connection  with  an  enumeration  of 
facts  hypothetically  assumed  is  not 
looked  upon  as  material.  Phillips 
V.  J.  H.  Lockey  Piano  Case  Co.,  205 
Mass.  59,  90  N.  E.  981    (1910). 

The  expert  may  be  permitted  to  as- 
sume the  existence  of  such  facts  as 
are  material.  Davis  v.  State,  38  Md. 
15  (1873);  Hand  v.  Brookline,  126 
Mass.  324   (1879). 

5.  Yardley  v.  Cuthbertson,  108  Pa. 
St.  395,  1  Atl.  765,  56  Am.  Rep.  218 
(1855). 

6.  The    expert    may    well    be    en- 


couraged to  remove  all  doubt  on  this 
point  by  recapitulating  in  his  answer 
all  the  facts  upon  which  he  is  basing 
his  judgment.  State  v.  Baptiste,  26 
La.  Ann.  134   (1874). 

7.  Illinois.  —  Hanohett  v.  Haas, 
125  111.  App.  Ill   (1905). 

Louisiana.  —  State  v.  Baptiste,  26 
La.  Ann.  137   (1874). 

Massachusetts.  —  Hunt  v.  Lowell 
Gaslight  Co.,  8  Allen  170  (1864); 
Trombly  v.  Leach,  11  Cush.  402,  405 
(1853). 

New  York.  —  Seymour  v.  Fellows, 
77  N.  Y.  180  (1879);  McColIum  v. 
Seward,  62  N.  Y.  318  (1875). 

Vermont.  —  State  v.  Hayden,  51 
Vt.  305  (1878)  ;  Oilman  v.  Strafford, 
50  Vt.  725   (1878). 

Wisconsin.  —  Cornell  v.  State,  104 
Wis.  527,  80  N.  W.  745  (1899)  ;  Mc- 
Keon  V.  R.  Co.,  94  Wis.  477,  69  N.  W. 
175  (1897);  Bennett  v.  State,  57 
Wis.  81,  14  N.  W.  912  (1883); 
Wright  V.  Hardy,  22  Wis.  353  (1867). 

8.  Baltimore  City  P.  R.  Co.  v.  Tan- 
ner, 90  Md.  315,  45  Atl.  188  (1900)  ; 
Bowen  v.  Huntington,  35  W.  Va.  694, 
14  S.  E.  217  (1891)  ;  Cornell  v.  State, 
104  Wis.  527,  80  N.  W.  745   (1899). 

B.  Southern  Bell  Telephone,  etc., 
Co.  V.  Jordan,  87  Ga.  69,  13  S.  E. 
202  (1891)  (plaintiff);  Hunt  v. 
Lowell  Gas  Light  Co.,  8  Allen 
(Mass.)     169,     85     Am.     Dec.     697 
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other  designated  witness  ^°  or  set  of  witnesses  ^^  may  be  indicated  as 
the  source  of  the  evidence  upon  the  basis  of  which  the  expert  will 
be  called  upon  to  testify.^^  The  increased  proportion  of  the  ele- 
ment of  reasoning  when  compared  to  that  of  observation  which 
occurs  when  an  inference  is  drawn  upon  an  inference  '*  is,  in 
many  cases,  sufficient  administrative  ground  for  declining  to 
permit  the  judgment  of  one  expert  to  be  made  part  of  the  hy- 
pothetical question  addressed  to  anothef.^* 


(1864);  People  v.  Theobald,  92  Hun 
(N.  Y.)  182,  36  N.  Y.  Suppl.  498 
(1895). 

10.  California.  —  Howland  v.  Oak- 
land Conaol.  St.  R.  Co.,  110  Cal.  513, 
42  Pac.  983   (1895). 

Indiana.  —  Moelering  v.  Smith,  7 
Ind.  App.  451,  34  N.  E.  675  (1893). 

Kentucky.  —  Baxter  v.  Knox,  44 
S.  W.  972,  19  Ky.  L.  Rep.  1973 
(1898). 

Maryland.  —  Davis  v.  State,  38 
Md.  15   (1873). 

Massachusetts.  —  Hand  v.  Brook- 
line,   126  Mass.  324    (1879). 

Michigan.  —  Johnson  -v.  Spear,  82 
Mich.  453,  46  N.  W.  733    (1890). 

New  York.  —  People  v.  Theobald, 
92  Hun  182,  36  N.  Y.  Suppl.  498 
( 1895 )  ;  Miller  v.  Richardson,  88 
Hun  49,  34  N.  Y.  Suppl.  506  (1895)  ; 
Sands  v.  Sparling,  82  Hun  401,  31  N. 
Y,  Suppl.  251  (1894);  Seymour  v. 
Fellows,  44  N.  Y.  Super.  Ct.  124 
(1878);  McCoUum  v.  Seward,  62  N. 
Y.  316   (1875). 

North  Carolina.  —  Sikes  v.  Paine, 
32  N.  C.  280,  51  Am.  Dec.  389 
(1849). 

Vermont.  —  Foster  v.  Dickerson, 
64  Vt.  233,  24  Atl.  253  (1891). 

Wisconsin.  —  Kliegel  v.  Aitken,  94 
Wis.  433,  69  N.  W.  67,  59  Am.  St. 
Rep.  901,  35  L.  R.  A.  249  (1896); 
Allen  V.  Murray,  87  Wis.  41,  51  N. 
W.  979  (1894)  ;  Wright  v.  Hardy,  22 
Wis.  348   (1867). 

England.  —  Fenwick  v.  Bell,  1  C. 
&  K.  312,  47  E.  C.  L.  312  (1844) 

11.  Arkansas.  —  Polk  v.  State,  36 
Ark.  123   (1880). 


Illinois.  —  Pyle  v.  Pyle,  158  111. 
289,  41  N.  E.  999  (1895);  Schneider 
V.  Manning,  121  111.  376,  12  N.  E. 
267   (1887). 

Massachusetts.  —  Hunt  v.  Lowell 
Gas  Light  Co.,  8  Allen  169,  85  Am. 
Dec.  697   (1864). 

Minnesota.  —  Storer's  Will,  28 
Minn.  9,  8  N.  W.  827   (1881). 

Missouri.  —  State  v.  Moxley,  102 
Mo.  374,  14  S.  W.  969,  15  S.  W.  556 
(1890). 

Neio  York. — Uransky  v.  Dry  Dock, 
etc.,  R.  Co.,  7  N.  Y.  St.  395  (1887); 
Carpenter  v.  Central  Park,  etc.,  R. 
Co.,  4  Daly  550,  11  Abb.  Pr.  N.  S. 
416   (1872). 

Pennsylvania.  —  McDyer  v.  East- 
ern Pennsylvania  Rys.  Co.,  227  Pa. 
641,  76  Atl.  841   (1910). 

Vermont.  —  Foster  y.  Dickerson, 
64  Vt.  233,  24  Atl.  253  (1891). 

Wisconsin.  —  McKeon  v.  Chicago, 
etc.,  R.  Co.,  94  Wis.  477,  69  N.  W. 
175,  59  Am.  St.  Rep.  910,  35  L.  R. 
A.  252  (1896)  ;  Kliegel  v.  Aitken,  94 
Wis.  432,  69  N.  W.  67,  59  Am.  St. 
Rep.  901,  35  L.  R.  A.  249  (1896); 
Gates  V.  Fleisher,  67  Wis.  504,  30  N. 
W.  674    (1886). 

That  the  court  may  admit  a  ques- 
tion, so  limited,  in  discharge  of  its 
administrative  function  is  beyond 
question.  Storer's  Will,  28  Minn.  9, 
8  N.  W.  827  (1881). 

12.  See  also  §  2484. 

In  other  cases,  the  use  of  this  form 
of  question  has  been  forbidden. 
§  2484. 

13.  §  1029  n.  1. 

14.  Barber's  Estate,   63  Conn.  393, 
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General  Assumptions  approved. 
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§  2482.  (Form  of  Question;  General  Assumptions;  "  Upon 

the  Evidence ") ;  Use  approved.  —  The  language  in  which  this 
form  of  question  is  defended  has  varied  widely.^  The  position  of 
those  who  approve  the  use  of  the  general  assumption  "  upon  the 
evidence  "  is  well  stated  by  the  supreme  court  of  Minnesota.* 
"  The  qiiestion  in  such  a  case  usually  states  the  facts  assumed  to 
be  proved.     Strictly,  perhaps,  it  ought  to.     But  for  convenience 


27  Atl.  973,  22  L.  E.  A.  90  (1893)  ; 
Louisville,  etc.,  R.  Co.  v.  Falvey,  104 
Ind.  409,  3  N.  E.  389,  4  N.  E.  908 
(1885).  See  also  Poster  v.  Dicker- 
son,  64  Vt.  233,  24  Atl.  253    (1892). 

§  2482-1.  Alabama. — Page  v.  State, 
61  Ala.  18   (1878). 

Illinois.  —  City  of  Chicago  v. 
Didier,  131  111.  Apj).  406  (1907); 
Pyle  V.  Pyle,  158  111!  289,  41  N.  B. 
999   (1895). 

Eunsas.  —  State  v.  Murray,  83 
Kan.  148,  110  Pao.  103  (1910)  ;  Tefft 
V.  Wilcox,  6  Kan.  58   (1870). 

Maryland.  —  Walker  v.  Rogers,  24 
Md.  243  (1865);  Baltimore  &  0.  R. 
Co.  V.  Thompson,  10  Md.  84  (1856). 

Massachusetts.  —  Oliver  v.  R.  Co., 
170  Mass.  222,  49  N.  E.  117  (1898)  ; 
Chalmers  v.  Mfg.  Co.,  164  Mass.  532, 
42  N.  E.  98   (1895). 

Michigan.  —  Kempsey  ».  McGin- 
ness,  21  Mich.  138   (1870). 

Minnesota.  —  Storer's  Will,  28 
Minn.  11  (1881);  State  v.  Lauten- 
schlager,  22  Minn.  521  (1876);  Get- 
ehellu.  Hill,  19  Minn.  472  (1875). 

Ohio.  —  Cincinnati  Mut.  Ins.  Co. 
V.  May,  20  Ohio  211,  223   (1851). 

Pennsylvania.  —  Olmstead  v.  Gere, 
100  Pa.  131   (1882). 

Rhode  Island.  —  Carr  v.  American 
Locomotive  Co.,  70  Atl.  196   (1908). 

Texas.  —  Armendaiz  v.  Stillman, 
67  Tex.  462,  3  S.  W.  678  (1887). 

Vermont.  —  State  r.  Hayden,  51 
Vt.  296,  304  ( 1878 )  ;  Gilman  r.  Straf- 
ford, 50  Vt.  725  (1878);  Fairchild 
V.  Bascomb,  35  Vt.  398    (1862). 

Wisconsin.  —  Kreuziger  v.  R.  Co., 
73  Wis.  163,  40  N.  W.  657  (1888); 
Gates  V.  Fleischer,  67  Wis.  508,  30  N. 


W.  674  (1886);  Bennett  v.  State,  57 
Wis.  81,  14  N.  W.  912  (1883)  ;  Lun- 
ing  V.  State,  1  Chand.  184   (1849). 

The  best  method  to  obtain  an  ex- 
pert opinion  of  a  witness  is  through 
the  medium  of  a,  hypothetical  ques- 
tion; but,  vi'here  facts  are  simple, 
salient,  and  few,  and  the  witness  has 
heard  the  testimony,  it  is  not  neces- 
sarily error  to  ask  him  to  state  his 
opinion  on  the  facts  without  restat- 
ing them.  People  y.  Le  Doux,  155 
Cal.  535,  102  Pac.  517    (1909). 

.The  court  may  in  its  discretion  al- 
low an  expert  medical  witness  to 
base  his  opinion  on  all  the  evidence, 
provided  he  has  heard  the  same; 
but  the  better  practice  is  to  frame 
a  hypothetical  question.  Crozier  v. 
Minneapolis  St.  Ry.  Co.,  106  Minn. 
77,  118  N.  W.  256  (1908). 

Form  of  question.  —  "You  have 
heard  all  the  evidence  in  this  case  — 
supposing  the  jury  to  be  satisfied 
that  the  facts  and  circumstances  tes- 
tified to  by  the  other  witnesses,  are 
true,  what  is  your  opinion  as  a  med- 
ical man  of  the  state  of  the  prisoner's 
mind,  at  the  time  of  the  commission 
of  the  alleged  crime?  Was  the  pris- 
oner, in  your  opinion,  at  the  time  of 
doing  the  act,  under  any  and  what 
kind  of  insanity  or  delusion;  and 
what  would  you  expect  would  be  the 
conduct  of  a,  person  under  such  cir- 
cumstances?" State  V.  Windsor,  5 
Harr.  (Del.)  512,  534  (1851);  Com. 
V.  Rogers,  7  Mete.  (Mass.)  500,  41 
Am.  Dec.  458    (1844). 

2.  Jones  v.  Chicago,  etc.,  R.  Co.,  43 
Minn.  279,  45  N.  W.  444  (1890). 
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the  court  may,  and  often  does,  permit  the  hypothesis  to  be  put  by 
referring  the  witness  to  the  testimony  if  he  has  heard  it,  instead 
of  stating  the  facts.  But  in  such  case  the  question  must  require 
the  witness  to  assume  the  testimony  to  be  true,  and  not  leave  it 
for  him  to  determine  whether  any  of  it  be  true  or  not;  for  that 
would  commit  to  him  the  function  of  the  jury."  The  argument 
in  favor  of  the  practice  will  be  found  to  be  seldom  put  higher  than 
on  account  of  convenience  in  the  economy  of  time.  "  Where  the 
facts  are  admitted  or  not  disputed,  and  the  question  becomes  sub- 
stantially one  of  science  only,  it  may  be  convenient  to  allow  the 
question  to  be  put  in  that  general  form,  though  the  same  cannot 
be  insisted  on  as  a  matter  of  right."  *  With  this  object,  admis- 
sibility may  occasionally  be  justified  as  good  administration,*  it 
being  assumed  that  there  is  no  conflict  in  the  evidence. 

Massachusetts  rule.  —  An  alternative  rule  permitting  the  use 
of  the  general  assumption,  has  apparently  been  adopted  in  Massa- 
chusetts. "  In  order  to  obtain  the  opinion  of  a  witness  on  matters 
not  depending  upon  general  knowledge,  but  on  facts  not  testified 
of  by  himself,  one  of  two  modes  is  pursued :  either  the  witness  is 
present  and  hears  all  the  testimony,  or  the  testimony  is  summed 
up  in  the  question  put  to  him ;  and  in  either  case  the  question  is 
put  to  him  hypothetically,  whether,  if  certain  facts  testified  of  are 
true,  he  can  form  an  opinion,  and  what  that  opinion  is."  ^ 

§  2483.  (Form  of  Question;  General  Assumptions;  "  Upon 
the  Evidence  ") ;  Restrictions  imposed  upon  the  Use  of  this  Form 
of  Question.  —  Even  where  the  use  of  tlie  general  assumption, 
"  upon  the  evidence,"  is  received,  various  limitations  calculated 
to  minimize  or  remove  the  administrative  objections  to  this  form 
of  question  have  been  imposed.  Thus,  it  has  been  held  in  Mary- 
land that  while  the  evidence  of  witnesses  as  to  facts  may  be  the 
basis  of  the  judgment  of  the  expert,  he  will  not  be  permitted  to 
make  use  of  the  inferences  of  such  witnesses  ^  as  part  of  the  basis 
of  his  opinion.  As  the  entire  elimination  of  inference  from  any 
statement  of  observed  fact  is  seen  to  be  impossible,^  the  difficulty 

3.  In   re  McNaughten,    1    C.   &   K.       schlager,  21  Minn.  521    (1876);  Get- 
130  note  136,  47  E.  C.  L.  130,  10  CI.       chell  v.  Hill,  19  Minn.  472   (1875). 

&  F.  200,  8  Eng.  Reprint  718,  8  Scott  5.  Dickenson  v.  Fitchburg,  13  Gray 

N.  R.  595   (1843).  546,  556  (1859). 

4.  Storer's  Will,  28  Minn.  11,  8  N.  §  2483-1.  Williams  v.  State,  64  Md. 
W.    827     (1881);    State    v.    Lauten-  384,  1  Atl.  887  (1885). 

8.  §  1801. 
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All  the  Evidence  must  have  been  heaed.     §  2483 


of  practically  applying  such  a  rule  is  fairly  obvious  from  the 
standpoint  of  procedure. 

A  more  important  restriction  is  to  the  effect  that  the  witness 
must  be  affirmatively  shown  to  have  heard  all  the  evidence  upon 
which  he  is  required  to  base  his  judgment^  or,  at  least  so  far  as 
the  same  is  material  to  the  hypothesis  advanced  by  the  proponent  * 
or  is  necessary  to  enable  the  expert  to  give  a  rational  and  helpful 


answer. 

3.  California.  —  Howland  v.  Oak- 
land Consol.  St.  R.  Co.,  115  Cal.  487, 
47  Pae.  255  (1896)  ;  Howland  v.  Oak- 
land Consol.  St.  R.  Co.,  110  Cal.  513, 
42  Pac.  983  ( 1895 ) . 

Missouri.  —  State  v.  Privltt,  175 
Mo.  207,  75  S.  W.  457    (1903). 

New  York.  —  Reed  v.  People,  1 
Park.  Cr.   (N.  Y.)  481   (1854). 

Vermont.  —  State  v.  Hayden,  51 
Vt.  296   (1878). 

West  Virginia.  —  Sebrell  v.  Bar- 
rows, 36  W.  Va.  212,  14  S.  E.  996 
(1892). 

Wisconsin.  —  Wright  v.  Hardy,  22 
Wis.  348  (1867). 

An  administrative  assumption  has, 
however,  been  held  to  he  sufficient  to 
admit  the  question  in  the  first  in- 
stance. McGrath  r.  Great  Northern 
R.  Co.,  80  Minn.  450,  83  N.  W.  413 
(1900). 

Waiver.  —  The  objection  that  an 
expert  was  not  affirmatively  shown 
to  have  beard  the  evidence  upon  the 
basis  of  which  he  is  to  testify  can- 
not, if  sound  at  all,  be  first  taken 
on  appeal.  Howland  v.  Oakland 
Consol.  St.  R.  Co.,  115  Cal.  487,  47 
Pac.  255  (1896). 

Where  no  such  assumption  can 
reasonably  be  made  that  the  expert 
has  actually  listened  to  the  testi- 
mony, and  a  lack  of  proof  as  to  the 
fact  of  hearing  is  to  be  overcome,  the 
deficiency  may  be  supplied  by  per- 
mitting the  skilled  witness  to  read 
over  a  statement  of  what  the  desig- 
nated persons  have  stated.  State  v. 
Privitt,  175  Mo.  207,  75  S.  W.  457 
( 1903 )  ;   Oilman  v.  Strafford,  50  Vt. 
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723  (1878)  (deposition).  An  alter- 
native suggestion  is  that  the  evi- 
dence as  taken  down  should  be  read 
over  to  him.  State  v.  Myers,  99  Mo. 
107,  12  S.  W.  516  (1889);  McCann 
V.  People,  3  Park.  Cr.  (N.  Y.)  272 
(1857);  Oilman  v.  Strafford,  50  Vt. 
723  (1878);  McKeon  v.  Chicago,  etc., 
R.  Co.,  94  Wis.  .477,  69  N.  W.  175 
(1896). 

The  judge  is  under  no  obligation 
to  permit  this  to  be  done.  The  justi- 
fication of  employing  this  form  of 
examination  at  all  is  to  economize 
time  and  if  this  is  not  to  be  its  re- 
sult, no  short  cut  reached,  the  court 
is  amply  justified  in  directing  that 
the  regular  practice  be  pursued, 
namely  that  the  proponent  be  re- 
quired to  enumerate  the  facts  rather 
than  point  to  the  evidence  from 
which  they  may  be  deduced.  Choice 
V.  State,  31  Ga.  424   (1860). 

The  same  result  will  follow  where 
the  form  of  reproduction  of  the  evi- 
dence is  meagre  and  inadequate,  as 
for  example  where  the  minutes  of 
counsel  taken  at  the  trial  have  been 
read  to  the  expert.  Thayer  v.  Davis, 
38  Vt.  163    (1865). 

Should  it  appear  that  the  expert 
has  read,  under  these  circumstances, 
the  direct  examination,  it  need  not 
be  required  that  he  read  the  cross- 
examination  also.  Good  V.  Good,  1 
Mona  (Pa.)  718  (1881). 

4.  Good  V.  Good,  1  Mona  (Pa.)  718 
(1881);  Kliegel  v.  Aitken,  94  Wis. 
432,  69  N.  W.  67,  59  Am.  St.  Rep. 
901,  35  L.  R.  A.  249    (1896). 

5.  Davis    V.     State,     38     Md.     15 
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A  less  rigid  practice  has  at  times  been  adopted,  a  general 
familiarity  with  the  evidence  indicated  as  the  basis  of  the  judg- 
ment being  regarded  as  sufficient,^ 


§  2484.  (Form  of  Question;  General  Assumptions;  "  Upon 
the  Evidence ") ;  Question  excluded Several  systems  of  ad- 
ministration have  regarded  the  practice  of  referring  the  expert 
witness  to  the  evidence  instead  of  detailing  the  facts  to  him  as  the 
proponent  claims  them  to  be,  as  not  justified  by  judicial  experience. 
They  have  accordingly  rejected  it,^  even  where  the  witness  says 


( 1873 )  ;  Swanson  v.  Mellen,  66  Minn. 
486,  69  N.  W.  620  (1896). 

6.  Baltimore  City  Pass.  R.  Co.  v. 
Tanner,  90  Md.  315,  320,  45  Atl.  188 
(1900),  citing  Schneider  v.  Manning, 
121  111.  376,  12  K  E.  267  (1887); 
Hand  v.  Brookline,  126  Mass.  324 
(1879);  Tingley  v.  Cowgill,  48  Mo. 
291  (1871);  Congress,  etc.,  Spring 
Co.  V.  Edgar,  99  U.  S.  645,  25  L.  ed. 
487   (1878). 

§  2484-1.  Alabama.  —  Porter  v. 
State,  135  Ala.  51,  33  So.  694  (1903). 

California.  —  People  v.  Golden- 
son,  76  Cal.  350,  19  Pac.  161   (1888). 

Connecticut.  —  Barber's  Appeal, 
63  Conn.  393,  27  Atl.  973,  22  L.  R. 
A.  90  (1893). 

Illinois.  —  Illinois  Cent.  R.  Co.  v. 
McCoIlum,  130  111.  App.  267   (1906). 

Indiana.  —  Bedford  Belt  R.  Co.  v. 
Palmer,  16  Ind.  App.  17,  44  N.  E. 
686  (1896);  Deig  v.  Morehead,  110 
Ind.  451,  11  N.  E.  458  (1886); 
Louisville,  etc.,  R.  Co.  v.  Falvey,  104 
Ind.  409,  3  N.  E.  389,  4  N.  E.  908 
(1885);  Bishop  v.  Spining,  38  Ind. 
143  ( 1871 )  ;  Rush  v.  Magee,  36  Ind. 
73   (1871). 

Iowa.  —  Smith  v.  Hickenbotten,  57 
la.  738,  11  N.  W.  664  (1882)  ;  Butler 
V.  Ins.  Co.,  45  la.  98  (1876);  State 
V.  Felter,  25  la.  74  (1868). 

Massachusetts.  —  Woodbury  v. 
Obear,  7  Gray  471   (1856). 

New  Hampshire.  —  Spear  v.  Rich- 
ardson, 37  N.  H.  34  (1858). 

New  York.  —  Leahy  v.  Gaylord  & 


Eitapenc  Co.,  102  N.  Y.  Suppl.  78, 
117  App.  Div.  316  (1907);  Tibbitsi;. 
Phipps,  30  N.  Y.  App.  Div.  274,  51 
N.  Y.  Suppl.  954  (1898)  ;  In  re  Snell- 
ing,  136  N.  Y.  515,  32  N.  E.  1006 
( 1893 )  ;  Link  v.  Sheldon,  136  N.  Y. 
1.  32  N.  E.  696  (1892);  People  v. 
McElvaine,  121  N.  Y.  250,  24  N.  E. 
465,  18  Am.  St.  Rep.  820  (1890); 
Reynolds  i.  Robinson,  64  N.  Y.  589 
(1876)  ;  People  v.  Lake,  12  N.  Y.  362 
(1855). 

South  Dakota.  —  Aultman  Co.  v. 
Ferguson,  8  S.  D.  458,  66  N.  W.  1801 
(1896). 

Texas.  —  Williams  v.  State,  37 
Tex.  Cr.  348,  39  S.  W.  687   (1897). 

Wisconsin.  —  Quinn  v.  Higgins,  63 
Wis.  669,  24  N.  W.  482  (1885)  ;  Ben- 
nett V.  State,  57  Wis.  86,  14  N.  W. 
912   (1883). 

United  States.  —  Manufacturers 
Aec.  Indemnity  Co.  v.  Dorgan,  58 
Fed.  945,  7  C.  C.  A.  581,  22  L.  R.  A. 
620  (1893)  ;  The  Clement,  2  Curt.  C. 
C.  369  (1855). 

England.  —  R.  v.  Oxford,  4  State 
Tr.  497,  532  (1840);  Sills  v.  Brown, 
9  C.  &  P.  604  (1840)  ;  R.  r.  Searle,  1 
Moo.  &  Rob.  75  (1831)  ;  R.  f.  Wright, 
R.  &  R.  457  (1827);  R.  v.  Wright, 
R.  &  R.  456  (1821)  Earl  Ferrers' 
Trial,  19  How.  St.  Tr.  943   (1760). 

Canada.  —  Diffin  v.  Dow,  22  N.  Br. 
108  (1882);  Key  r.  Thomson,  13  N. 
Br.  227    (1870). 

Thus,  in  1843  the  following  ques- 
tion was  asked  of  the  judges :   "  Can 
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that  he  has  heard  all  the  evidence  which  is  in  question.*  That  the 
true  administrative  ground  for  this  exclusion  is  the  indeterminate 
nature  of  the  basis  of  fact  upon  which  the  judgment  of  the  expert 
rests  is  very  clearly  stated  in  au  address  to  a  federal  jury  by  Judge 
Curtis.^  "As  you  observed,"  said  that  learned  jurist,  referring 
to  certain  medical  experts  "  [these  vritnesses  were  not]  allowed  to 
give  their  opinions  upon  the  case;  because  the  case,  in  point  of 
fact,  on  which  any  one  might  give  his  opinion,  might  not  be  the 
case  which  you  upon  the  evidence  would  find;  and  there  would 
be  no  certain  means  of  knowing  whether  it  was  so  or  not."  To 
permit  an  expert  to  give  his  judgment  upon  the  basis  of  what  he 
has  heard  of  the  case  *  or  upon  the  testimony  of  a  particular 


a  medical  man  conversant  with  the 
disease  of  insanity,  who  never  saw 
the  prisoner  previously  to  the  trial, 
but  who  was  present  during  the  whole 
trial  and  the  examination  of  the 
witnesses,  be  asked  his  opinion  as  to 
the  state  of  the  prisoner's  mind  at 
the  time  of  the  commission  of  the  al- 
leged crime,  etc.  ?  "  To  this  the  fol- 
lowing answer  was  given :  "  In  prin- 
ciple it  is  open  to  this  objection,  that 
as  the  opinion  of  the  witness  is 
founded  on  those  conclusions  of  fact 
which  he  forms  from  the  evidence, 
and  as  it  does  not  appear  what  these 
conclusions  are,  it  may  be  that  the 
evidence  he  gives  is  on  such  an  as- 
sumption of  facts  as  makes  it  irrele- 
vant to  the  inquiry."  M'Naghten's 
Case,  10  CI.  &  F.  207  (1843),  per 
Maule,  J. 

The  objection  that  such  a  question 
was  too  general  to  be  valuable  was 
early  taken. 

"  Please  to  inform  their  Lordships 
whether  any  and  which  of  the  circum- 
stances which  have  been  proved  by 
the  witnesses  are  symptoms  of 
lunacy."  .     .     [Lord  Hardwicke] 

"  My  Lords,  this  question  is  too  gen- 
eral, tending  to  ask  the  doctor's 
opinion  upon  the  result  of  the  evi- 
dence; ...  if  the  noble  Lord  at 
the  bar  will  divide  the  question  and 
ask  whether  this  or  that  particular 
fact  is  a  symptom  of  lunacy,  I  dare- 


say they  will  not  object  to  it."  Earl 
Ferrers'  Trial,  19  How.  St.  Tr.  943 
(1760). 

8.  D'Arcy  v.  Catherine  Lead  Co., 
(Mo.  App.  1911)   133  S.  W.  1191. 

3.  U.  S.  V.  McGlue,  1  Curtis  C.  C. 
1   (1851). 

4.  Champ  v.  Com.,  2  Mete.  (Ky. ) 
27  (1859);  Connell  v.  McNett,  109 
Mich.  329,  67  N.  W.  344  (1896); 
Malynak  v.  State,  61  N.  J.  L.  562,  40 
Atl.  572  ( 1898 )  ;  Sanchez  v.  People, 
22  N.  Y.  154  (1860);  Lake  v.  Peo- 
ple, 1  Park.  Cr.  C.  557   (1854). 

The  question  has,  however,  been 
received.  Swansou  v.  Mellen,  66 
Minn.  486,  69  N.  W.  620  (1897); 
State  V.  Privitt,  (Mo.  1903)  75  S.  W. 
457;  State  v.  Hayden,  51  Vt.  299,  306 
(1878). 

The  evidence  of  a  particular  set  of 
witnesses  has  been  regarded  as  an 
improper  basis  for  the  judgment  of 
an  expert. 

See,  however,  §  2481.  Such  a  men- 
tal act  has  accordingly  been  rejected. 

Alabama.  —  Wilkinson  v.  Mose- 
ley,  30  Ala.  573   (1857). 

Connecticut.  —  Barber's  Estate,  63 
Conn.  393,  408,  27  Atl.  973  (1893). 

Illinois.  —  Chicago  &  A.  R.  Co.  v. 
Glenny,  175  111.  238,  51  N.  E.  896 
(1898). 

Indiana.  —  Craig  v.  E.  Co.,  98  Ind. 
112  (1884);  Elliott  V.  Russell,  92 
Ind.  530   (1883). 
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expert  ®  or  other  witness  has  been  regarded  as  still  more  contrary 
to  principles  of  sound  administration.^     To  allow  it  "  would  be 


Massachusetts.  —  Stoddard  v.  Win- 
chester, 157  Mass.  567,  575,  32  N.  E. 
948  (1893). 

Michigan.  —  Detzur  v.  Brewing 
Co.,  119  Mich.  282,  77  N.  W.  948 
(1899). 

'New  York.  —  Snelling's  Will,  136 
N.  Y.  515,  518,  32  N.  E.  1006  (1893)  ; 
Link  V.  Sheldon,  136  N.  Y.  1,  9,  32 
N.  E.  696  (1892);  People  v.  McEl- 
vaine,  121  N.  Y.  250,  24  N.  E.  465 
(1890);  Guiterman  v.  Steamship 
Co.,  83  N.  Y.  366  (1880);  Eeynolds 
V.  Robinson,  64  N.  Y.  595   (1876). 

West  Virginia.  —  Kerr  v.  Lvms- 
ford,  31  W.  Va.  672,  8  S.  E.  493 
(1888);  McMeehen  v.  McMechen,  17 
W.  Va.  692   (1881). 

United  States.  —  Manuf.  A.  I.  Co. 
V.  Dorgan,  16  U.  S.  App.  290,  299,  7 
C.  C.  A.  581,  58  Fed.  945  (1893). 

Neic  Brunswick.  —  Key  v.  Thom- 
son, 2  Han.  N.  Br.  224,  228  (1870). 

The  question,  "  Is  the  statement 
of  the  medical  case,  as  given  by  the 
defendant  in  evidence,  reconcilable 
with  the  facts,  assuming  them  to  be 
true,  as  given  by  the  other  witnesses," 
has  been  excluded.  Diffin  v.  Dow,  22 
N.  Br.  107  (1882). 

5.  People  V.  Bowen,  (Mich.  1911) 
130  N.  W.  706,  18  Detroit  Leg.  N. 
201. 

6.  "  Neither  the  court,  nor  the  jury, 
nor  counsel,  knew  on  what  part  of 
the  medical  testimony  the  opinion  of 
the  witnesses  was  founded;  therefore 
the  answer  formed  no  criterion  of  the 
intelligence  of  the  witness  or  his 
capacity  to  form  a  correct  judgment. 

It  would  be  as  sensible  to 
test  a  person's  knowledge  of  mathe- 
matics by  asking  him  the  sum  of 
two  and  an  unknown  quantity,  at 
most  known  only  to  himself."  State 
r.  Medlicott,  9  Kan.  288  (1872),  per 
Kingman,  C.  J. 

"  The    answer    of    the    witness,    if 


given  in  reply  to  the  proposed  inter- 
rogatory, might  mislead;  since  it 
might,  unknown  to  the  jury,  be 
founded  upon  some  proposition  or 
statement  of  facts  differing  in  mate- 
rial particulars  from  that  which  ap- 
peared to  them  to  be  satisfactorily 
established."  Woodbury  v.  Obear,  7 
Gray   (Mass.)   468   (1856). 

"As  a  collection  or  state  of  facts  as- 
sumed, whether  few  or  many,  consti- 
tute in  the  aggregate  the  basis  on 
which  the  opinion  is  asked,  if  it  does 
not  appear  that  the  opinion  would 
be  the  same  with  any  of  those  facts 
omitted,  it  necessarily  follows  that 
if  the  jury  should  negative  or  fail 
to  find  any  one  of  the  assumed  facts, 
the  opinion  expressed  cannot  be 
treated  as  evidence,  but  must  be  re- 
jected by  the  jury.  From  these  con- 
siderations it  necessarily  follows  that 
the  jury  should  know  just  what  facts 
are  assumed  and  enter  into  the  col- 
lection or  state  of  facts  upon  which 
the  witnesses'  opinions  are  based. 
Otherwise  they  cannot  know  whether 
they  ought  to  treat  •  the  opinions  as 
evidence  at  all,  since  they  can  form 
no  opinion  whether  such  assumed 
facts,  or  the  opinions  based  upon 
them,  are  true  or  false.  ...  If 
the  witness  be  asked  his  opinion  of 
a  case  assuming  the  testimony  of  "cer- 
tain specified  witnesses  to  be  true, 
and  it  appears  that  he  did  not  hear 
the  whole  of  their  testimony,  and  it 
does  not  definitely  appear  what  facts 
stated  by  them  he  has  heard,  and 
what  he  did  not  hear,  the  jury  can- 
not know  upon  what  state  of  facts 
he  forms  his  opinion,  nor  whether  the 
facts  he  has  assumed  are  true,  nor 
whether  his  opinion  would  have  been 
the  same  if  he  had  heard  the  whole." 
Kempsey  v.  McGinniss,  21  Mich.  139 
(1870),  per  Christiancy,  J. 
See  §  2481. 
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as  dangerous  a  principle  as  to  permit  a  juror  to  sit  during  a  part 
of  the  trial  and  then  unite  with  the  rest  in  rendering  a  verdict."  ^ 

§  2485.  (Form  of  Question;  General  Assumptions;  "  Upon 
the  Evidence  ") ;  Use  of  Form  of  ftuestion  destroys  Definiteness  of 
the  Answer.  —  The  requirement  is  made  in  all  cases  of  hypothet- 
ical interrogation  that  the  answer  should  be  responsive  to  the 
question.^  Where,  however,  the  expert  is  asked  to  give  his  opinion 
"  upon  the  evidence  "  this  matter  of  responsiveness  in  the  answer 
cannot  well  be  settled.  The  witness,  when  thus  interrogated, 
must,  first  of  all,  step  into  the  place  of  the  jury  and  do  what  the 
proponent,  under  the  proper  practice,  should  have  done  for  him, 
that  is,  determine  what  facts  the  evidence,  to  which  he  is  referred, 
actually  establishes.  What  his  conclusion  is  in  this  important 
respect  he  seldom  states.  It  is  not  too  much  to  say  that  the  general 
assumption  "  upon  the  evidence  "  removes,  for  this  reason,  a  large 
element  of  definiteness  from  the  answer  of  the  expert.  It  is 
equally  true  that  nothing  appears  on  the  surface  which  indicates 
in  what  way  the  witness  takes  his  position  on  many  subsidiary 
points,^  or  whether,  and  if  so,  how,  he  understands  the  evidence 

7.  Lake  v.  People,  1  Park.  Or.  C.  New  Brunswick.  —  Key  v.  Thom- 

557  (1854),  per  Dean,  J.  son,  13  N.  Brunsw.  224  (1870). 

§    2485-1.  Wichita  v.   Coggshall,   3  A  physician,  upon  stating  that  he 

Kan.  App.  540,  43  Pac.  842   (1890).  had   heard  the   testimony   of   certain 

2.  Georgia.  —  Choice  1}.  State,  31  witnesses,     was     asked:      "Assuming 

■Ga.  424   (1860).  each  and  all  of  the  facts  and  circum- 

Iowa.  —  Smith  v.  Hickenbottom,  57  stances  testified  to  as  true,  what  in 

Iowa    733,    11    N.    W.    664    (1882);  your   opinion   was   the   cause   of   the 

Butler  V.   St.   Louis   L.   Ins.   Co.,   45  death  of  the  deceased "  —  the  victim 

Iowa  93  (1876).  of  the  homicide.    This  was  held  to  be 

Massachusetts.  —  Stoddard  v.  Win-  error,   because   it  was    impossible    to 

Chester,  157  Mass.  567,  32  N.  E.  948  determine  upon  what  facts  the  wit- 

(1893).  ness    based    his   opinion.      People    v. 

Missouri.   —   State   v.  Klinger,   46  Le  Doux,  155  Cal.  535,  102  Pac.  517 

Mo.  224  (1870).  (1909). 

New  York.  —  People  v.  McElvaine,  "  It   would   be   impossible    for   the 

121  N.  Y.  250,  24  N.  E.  465,  18  Am.  jury    to    determine    the    facts    upon 

St.  Rep.  820  (1890).  which  the  witness  bases  hia  opinion, 

Texas.  —  Armendaiz   v.   Stillman,  and  whether   such  facts  were  proved 

67  Tex.  458,  3  S.  W.  678  (1887).  or  not.     Suppose  the  jury  concluded 

Vermont.  - —  Fairchild  v.  Bascomb,  that    certain    facts    are    not    proved, 

35  Vt.  398   (1862).  how  are  they  in  such  an  event  to  de- 

Wisconsin.  —  Bennett  v.  State,  57  termine  whether   the  opinion   is   not 

Wis.  69,  14  N.  W.  912,  46  Am.  Eep.  to  a  certain  degree  based  upon  such 

26  (1883).  facts?      When    specific    facts,    either 
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on  which  he  is  undertaking  to  pass.^  The  expert  is  called  upon 
to  decide  for  himself  as  to  the  credibility  of  contending  witnesses, 
as  to  the  plausibility  and  probative  force  of  their  respective  stories. 
Uncontr averted  evidence.  —  These  considerations  unite  with 
others  to  make  it  manifestly  unwise  to  use  the  general  assumption, 
"  upon  the  evidence,"  where  material  facts  are  controverted  in 
the  testimony  used  as  a  basis.*  But  even  where  a  conflict  in  the 
evidence  does  not  appear  on  the  surface,  much  of  the  same  ad- 
ministrative danger  exists.  The  picking  and  choosing  process  on 
the  part  of  the  expert,  appropriate  only  to  the  jury,®  still  goes  on. 


proved  or  assumed  to  have  been 
proved,  are  embraced  in  the  question, 
the  jury  are  enabled  to  determine 
vrhether  the  answer  to  such  questions 
is  based  upon  facts  which  have  been 
proved  in  the  case  or  not,  and  whether 
other  facts  bearing  upon  the  correct- 
ness and  force  of  the  answer  are  con- 
tained therein  or  have  been  omitted 
from  it;  but  in  the  absence  of  such 
a  question  the  evidence  must  always 
be  to  a  certain  extent  uncertain,  un- 
intelligible, and  perhaps  misleading." 
People  V.  McElwaine,  121  N.  Y.  250, 
24  N.  E.  465  (1890),  per  Ruger,  C.  J. 
"  The  answer  of  the  witness  was 
not  based  upon  facts  stated  by  him. 
What  he  knew  about  the  case  might 
and  doubtless  did  embrace  much  more 
than  he  had  stated  to  the  jury;  how 
much  or  what  he  knew  about  the 
case  was  in  a  great  measure  un- 
known to  the  Court  and  jury.  It  is 
the  clear  right  and  duty  of  the  jury 
to  judge  of  the  truth  of  the  facts 
upon  which  the  opinion  of  the  ex- 
pert is  based.  If  his  opinion  is  based 
upon  what  he  may  suppose  he  knows 
about  the  case  —  upon  facts,  it  may 
be,  although  irrelevant  and  unknown 
to  the  jury  — ,  it  would  be  impossible 
for  them  to  pass  upon  the  truth  of 
the  facts  upon  which  the  opinion  may 
be  based,  or  to,  apply  the  opinion  of 
the  expert  to  the  facts.  .  .  .  The 
expert's  memory  might  be  deficient 
in  recollecting  all  the  facts  testified 
to;  he  might  have  a,  different  under- 


standing of  or  place  a  different  con- 
struction upon  the  language  used  by 
the  witness  or  witnesses  upon  whose 
testimony  he  based  his  opinion  from 
what  the  jury  would  have  or  place 
if  they  were  informed  upon  what 
facts  testified  to  the  opinion  was 
based."  Burns  v.  Barenfield,  84  Ind. 
48  (1882),  per  Morris,  C. 

3.  Diffen  v.  Dow,  22  N.  Brunsw. 
107   (1882). 

4.  §  2481. 

5.  Alabama.  —  Porter  v.  State,  135 
Ala.  51,  33  So.  694  (1902);  Page  v. 
State,  61  Ala.  16  (1878). 

Illinois.  —  Myers  v.  Loekwood,  85 
111.  App.  251  (1899);  Pyle  v.  Pyle, 
158  111.  289,  41  N.  E.  999  (1895); 
Chicago,  etc.,  R.  Co.  v.  Moffitt,  75 
111.  524   (1874). 

lovxi,.  —  state  v.  Watson,  81  Iowa 
380,  46  N.  W.  868  (1890)  ;  Smith  -v. 
Hickenbottom,  57  Iowa  733,  UN. 
W.  664  (1882)  ;  Phillips  v.  Starr,  26 
Iowa  349  (1868)  ;  State  v.  Felter,  25 
Iowa  67   (1868). 

Maryland.  —  Walker  v.  Rogers,  24 
Md.  237   (1865). 

Massachusetts.  —  Stoddard  v.  Win- 
chester, 157  Mass.  567,  32  N.  E.  948 
(1893);  Poole  v.  Dean,  152  Mass. 
589,  26  N.  E.  406  (1891). 

Minnesota.  —  State  v.  Scott,  41 
Minn.  365,  43  N.  W.  62   (1889). 

Missouri.  —  Tingley  v.  Cowgill,  48 
Mo.  291   (1871). 

New  York.  —  People  v.  McElvaine, 
121  N.  Y.  250,  24  N.  E.  465,  18  Am. 
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although  in  a  less  pronounced  way.  The  expert  will  not,  because, 
in  effect  he  cannot,  give  equal  weight  to  all  parts  of  the  story, 
even  where  he  fully  hears  and  accurately  remembers  it.  He  must 
place  a  mental  stress  or  emphasis  somewhere  and  he  cannot  but 
do  so  in  accordance  with  his  own  experience,  special  knowledge 
and  mental  content  rather  than  with  those  of  the  original  observer. 
A  characteristic  property  of  the  human  mind  is  that  of  being  con- 
stantly engaged  in  the  business  of  making  acts  of  judgment, 
arranging  and  rearranging  its  own  mental  furniture.®  In  con- 
ducting this  process,  the  expert  tries  in  vain,  whatever  his  ap- 
parent wisdom,  to  look  through  the  eyes  of  the  observer  or  to  hear 
with  the  ears  of  the  jury. 

Action  of  appellate  courts.  —  So  largely  is  the  action  of  the  trial 
judge  with  regard  to  the  form  of  question  addressed  to  an  expert 
a  matter  of  administration,  that  the  ruling  will  seldom  be  reversed 
unless  actual  prejudice  is  shown.  Thus,  even  where  an  irregular 
question  has  been  permitted,  the  objecting  party  will  not  be  heard 
to  complain  in  a  higher  court-  should  the  answer  of  the  expert  turn 
out  to  be  entirely  in  favor  of  the  party  now  claiming  to  be 
aggrieved.'^ 

§  2486.  (Form  of  Question;  General  Assumptions;  "  Upon 
the  Evidence  "  ;  Use  of  Form  of  Question  destroys  Definite= 
ness  of  the  Answer) ;  Extent  of  Witness'  Memory  uncertain.  —  A 

further  objection  to  receiving  the  judgment  of  the  witness  based 
"  upon  the  evidence  "  is  found  in  the  fact  that  it  imposes  upon 
him  the  task  of  remembering  the  testimony  of  others  and  that  it 
can  seldom  be  fully  ascertained,  to  what  extent  he  has  fulfilled  his 
duty  in  this  respect.'     This  circumstance  also  operates  strongly 

St.  Rep.  820  (1890);  Dolz  v.  Morris,  Wisconsin.   —  Luning  v.    State,   2 

10    Hun    201     (1877);    Carpenter    v.  Finn.  215,  1  Chandl.  178,  52  Am.  Dec. 

BlaJce,  2  Lans.  206  (1869).  153  (1849). 

North   Carolina.   —   Summerlin   v.  England.  —   Jameson  v.  Drinkald, 

Carolina,  etc.,  R.  C,   133  N.  C.  550,  12  Moore  C.  P.  148,  22  E.  C.  L.  636 

45  S.  E.  898  (1903).  (1826). 

Texas.   —  Armendaiz  v.    Stillman,  Canada.   —   DifiBn  v.   Dow,   22    N. 

67  Tex.  458,  3  S.  W.  678   (1887).  Brunsw.   107    (1882);   Key  v.  Thorn- 
Vermont,  —  Fairchild  v.  Bascomb,  son,  13  N.  Brunsw.  224   (1870). 

35  Vt.  398,  411   (1862).  6.  §  1957. 

West  Virginia.  —  McMe'chen  v.  Mc-  7.  Dexter    v.    Hall,    15    Wall.    26 

Mechen,  17  W.  Va.  683,  41  Am.  Rep.  (1872). 

682  (1881).  §   2486-1.  City  of   Los   Angeles   V. 


§  2487  Hypothetical  Questions.  3352 

to  conceal  the  real  basis  of  the  expert's  judgment.^  Here  again, 
the  mental  attitude  or  previous  experience  of  the  witness  will  in 
large  measure  dete^rmine  the  points  to  which  memory  will  attach 
itself  as  it  glances  backwards  over  the  evidence  to  which  it  is 
referred.  The  remarkable  property  of  the  human  intellect  which 
leads  it  to  draw  fresh  material  to  the  support  of  a  theory,  discard- 
ing facts  that  are  inconsistent,  need  receive  no  consideration  at 
this  place. ^  The  danger,  however,  of  passing  the  evidence  through 
the  differentiating  or  assimilating  attractions  and  repulsions 
created  by  such  a  faculty  of  the  mind,  seems  fairly  obvious.  The 
position  of  the  expert,  engaged  by  one  of  the  parties  to  support  a 
particular  view,  in  no  way  tends  to  diminish  this  menace  to  the 
discovery  of  truth. 

§  2487.  (Form  of  Question;  General  Assumptions);  Other 

indefinite  Assumptions.  —  In  view  of  the  usurpation  of  the  prov- 
ince of  the  jury  which  is  implied  in  allowing  the  expert  to  use 
the  evidence  for  himself  in  finding  the  facts  and  the  uncertainty, 
owing  to  varying  vividness  in  memory  and  other  causes,  the  general 
use  of  a  judgment  based  "  upon  the  evidence  "  may  be  deemed 
injudicious,  if  nothing  more.  Equivalent  phrases  stand  in  the 
same  administrative  position.  Thus,  where  a  witness,  who  may 
not  have  listened  to  all  the  material  evidence,  is  asked  to  testify 
from  what  he  has  heard,  the  rule  of  exclusion  applies  with  in- 
creased reasonableness.^  Not  without  cause,  it  has  likewise  been 
held  error  to  permit  an  expert  to  give  his  judgment  from  his 
"  recollection  "  of  what  another  witness  has  stated  ^  or  from  what 
he  remembers  as  to  the  evidence  given  by  a  particular  person.* 
Nor  will  one  be  allowed  to  testify  from  knowledge  of  the  evidence 

Hunter,   156   Cal.  603,   105   Pae.   755  Medlicott,      9     Kan.     257      (1872); 

(1909).  Kempsey  v.  MoGinniss,  21  Mich.  123 

2.  Southern  Mut.  Ins.  Co.  v.  Hud-  (1870);  Carpenter  v.  Blake,  2  Lans. 
son,  113  Ga.  434,  38  S.  E.  964  (N.  Y.)  206  (1869)  ;  Sanchez  «.  Peo- 
(1901);  Bedford  Belt  R.  Co.  v.  Pal-  pie,  22  N.  Y.  147  (1860).  See  aUo 
mer,  16  Ind.  App.  17,  44  N.  E.  686  Hand  v.  Brookline,  126  Mass.  324 
(1896);  People  v.  Millard,  53  Mich.  (1879);  Lant  v.  Rasines,  17  Misc. 
63,  18  N.  W.  562  (1884);  People  v.  (N.  Y.)  332^  40  N.  Y.  Suppl.  64 
McElvaine,  121  N.  Y.  250,  24  N.  E.  (1896). 

465,  18  Am.  St.  Rep.  820  (1890).  2.  Bedford  Belt  R.   Co.  v.  Palmer, 

3.  §  1957.  16  Ind.  App.  17,  44  K.  E.  686  (1896). 
§    2487-1.  Flanagan    v.    State,    106  3.  Tibbitts  v.  Phipps,  30  N.  Y.  App. 

Ga.  109,  32  S.  E.  80  (1898)  ;  Stateo.      Div.  274,  51  N.  Y.  Suppl.  954  (1898). 
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of  others  which  has  been  secured  by  him  partly  by  listening  to  it 
and  in  part  from  newspaper  reports  regarding  it.*  Evidence  to 
be  elicited  by  questions  calling  for  judgments  upon  these  or 
similar  general  assumptions  has  accordingly  been  rejected.^  The 
same  practice  is  applied  where  the  hypothetical  question  embraces 
not  only  the  evidence  of  certain  witnesses  but  also  given  enu- 
merated facts  claimed  to  be  established  by  the  evidence.® 


§  2488.  (Form  of  Question) ;  Administrative  Details.  —  Among 
prominent  points  as  to  which  the  administrative  power  of  the  court 
in  dealing  with  the  hypothetical  question  is  distinctly  visible,  is 
that  of  relevancy.  That  irrelevant  facts,  especially  where  cal- 
culated to  mislead  the  jury,^  should  be  excluded  is,  beyond  ques- 


4.  Williams  v.  State,  37  Tex.  Cr. 
348,  39  S.  W.  687  (1897). 

5.  Alabama.  —  Gould  v.  Hays,  25 
Ala.  426   (1854). 

Georgia.  —  Southern  Mut.  Ins.  Co. 
V.  Hudson,  113  Ga.  434,  38  S.  B.  964 
(1901);  Choice  V.  State,  31  Ga.  424 
(1860). 

Indiana.  —  Craig  v.  Noblesville, 
etc..  Gravel  Road  Co.,  98  Ind.  109 
(1884);  Elliott  v.  Russell,  92  Ind. 
526  (1883);  Burns  v.  Barenfield,  84 
Ind.  43   (1882). 

Iowa.  —  Butler  v.  St.  Louis  L. 
Ins.  Co.,  45  Iowa  93  (1876);  Phil- 
lips V.  Starr,  26  Iowa  349   (1868). 

Kansas.  —  State  v.  Medlicott,  9 
Kan.  257   (1872). 

Kentucky.  —  McCarty  v.  Com.,  20 
S.  W.  229,  14  Ky.  L.  Rep.  285  (1892). 

Massachusetts.  —  McCarthy  v.  Bos- 
ton Duck  Co.,  165  Mass.  165,  42  N. 
E.  568  (1896);  Stoddard  v.  Win- 
chester, 157  Mass.  567,  32  N.  E.  948 
(1893);  Poole  !'.  Dean,  152  Mass. 
589,  26  N.  E.  406   (1891). 

Michigan.  —  People  v.  Aiken,  66 
Mich.  460,  33  N.  W.  821,  11  Am.  St. 
Rep.  512    (1887). 

New  Torh.  —  Yates  v.  Root,  4  N. 
Y.  App.  Div.  439,  38  N.  Y.  Suppl. 
663  (1896);  Link  v.  Sheldon,  136  N. 
y.  1,  32  N.  E.  696  (1892)  ;  Uransky 
V.  Dry  Dock,  etc.,  R.  Co.,   13  N.  Y. 


Suppl.  670  (1891);  People  v.  McEl- 
vaine,  121  N.  Y.  250,  24  N.  E.  465, 
18  Am.  St.  Rep.  820  (1890)  ;  Guiter- 
man  v.  Liverpool,  etc.,  R.  Co.,  83  N. 
Y.  358  (1881);  Freeman  v.  Law- 
rence, 43  N.  Y.  Super.  Ct.  288  (1878)  ; 
Carpenter  v.  Blake,  2  Lans.  206 
(1869);  Scott  v.  Lilienthal,  9  Bosw. 
224   (1862). 

North  Carolina.  —  State  v.  Bow- 
man, 78  N.  C.  509   (1878). 

South  Carolina.  —  State  v.  Cole- 
man, 20  S.  C.  441    (1883). 

South  Dakota.  —  Aultman  Co.  v. 
Ferguson,  8  S.  D.  458,  66  N.  W.  1081 
(1896). 

Texas.  —  Armendaiz  v.  Stillman, 
67  Tex.  458,  3  S.  W.  678   (1887). 

Wisconsin.  —  Luning  v.  State,  2 
Finn,  215,  1  Chandl.  178,  52  Am. 
Dec.  153   (1849). 

United  States.  —  The  Clement,  5 
Fed.  Cas.  No.  2,879,  2  Curt.  363 
(1855)  (reading  depositions).  See 
also  U.  S.  V.  McGlue,  26  Fed.  Cas. 
No.  15,679,  1  Curt.  1    (1851). 

England.  —  In  re  Ferrers,  19  How. 
St.  Tr.  885,  943   (1760). 

Canada.  —  DifEn  v.  Dow,  22  N. 
Brunsw.  107   (1882). 

6.  Barber's  Appeal,  63  Conn.  393, 
27  Atl.  973,  22  L.  R.  A.  90  (1893). 

§  2488-1.  §  2492. 
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tion,  an  obvious,  not  to  say  instinctive,  exercise  of  administrative 
power.  ^  Still,  the  court  may  be  satisfied  to  receive  facts  -whose 
relevancy  is  slight  or  whose  bearing  on  the  issue  is  remote.  To 
lay  down  the  rule  that  the  hypothetical  question  can  include  no 
fact  which,  although  in  evidence  as  part  of  the  case,  does  not  bear 
directly  upon  the  point  on  which  the  judgment  of  the  expert  is 
asked  has  very  properly  been  characterized  as  "  too  stringent."  ^ 
Even  this  concession  to  the  right  of  the  proponent  to  prove  his 
ease  by  no  means  exhausts  administrative  indulgence  in  this  con- 
nection. 

Fairness  to  one's  opponent  has  not,  as  a  rule,  been  carried  so  far 
as  to  require  that  the  evidence  of  facts  embraced  in  the  hypothe- 
tical question  or  the  form  of  the  latter  itself  should  be  submitted 
to  the  adverse  party  before  the  proposed  interrogatory  is  actually 
asked.*  It  may,  of  course,  expedite  the  trial  to  do  so  rather  than 
argue  the  matter  out  upon  objections.  In  any  event,  it  is  within 
the  power,  and  it  may  be  the  administrative  duty,  of  the  presiding 
judge  to  protect  the  opponent  from  prejudice  resulting  from  sur- 
prise.^ 

Cross-examination.  —  In  connection  with  the  use  of  hypothe- 
tical questions,  cross-examination  continues  to  manifest  the  power- 
ful influence  observable  in  other  connections.  Any  defects  in  the 
form  or  substance  of  the  interrogatory  may  properly  be  developed 
at  this  stage.® 

Degree  of  certainty  requvred.  —  It  is  not  essential  that  the  an- 
swer of  the  skilled  witness  testifying  as  an  expert  should  manifest 
entire  mental  certainty  in  the  correctness  of  result  at  which  he 
arrives.  ISTor  is  it  requisite  that  an  absolute  relation  should  be 
declared  to  exist  between  the  hypothetically  stated  facts  and  the  one 
covered  by  the  conclusion.  For  example,  a  tendency  to  prove  a 
certain  fact  may  be  the  most  intimate  connection  between  the 

2.  Eusclienberg  v.  Southern  Elee-  \Yallace,  202  111.  129,  66  N.  E.  1096 
trie  R.  Co.,  161  Mo.  70,  61  S.  W.  626       (1903). 

(1901).  loiM.  —  State  r.  Wood,  112  Iowa 

3.  Prentis  v.  Bates,  93  Mich.   234,      411,  84  N.  W.  520   (1900). 

53  N.  W.  153,  17  L.  E.  A.  494  (1892).  Maryland.  —  Williams  v.  State,  64 

4.  State  V.  Doherty,  72  Vt.  381,  48      Md.  384,  1  Atl.  887   (1885). 

Atl.  658,  82  Am.  St.  Rep.  951  (1900).  Ohio.  —  Lake  Shore,  etc.,  R.  Co.  V. 

5.  I  527.  Whidden,  2  Ohio  Cir.  Ct.   (N.  S.)   85 

6.  District  Columbia.  —  Horton  v.       (1901) 

U.  S.,  15  App.  Cas.  310  (1899).  Texas.  —  Williams  v.  State,    (Cr. 

Illinois.  —  Chicago,  etc.,  R.  Co.  V.      App.  1899)   53  S.  W.  859. 
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hypothetical  ease  and  the  result  of  the  judgment  which  the  witness 
will  venture  to  predicate.^  It  is  not  surprising,  therefore,  that  the 
adverse  party  will  usually  be  permitted  to  inquire,  upon  cross- 
examination,  as  to  the  confidence  which  a  skilled  witness  feels  in 
the  accuracy  of  the  judgment  which  he  has  expressed.* 

"  History  of  the  case."  —  The  requirement  that  the  hypothe- 
tical question  should  embrace  all  the  facts  which  the  witness  is  to 
make  the  basis  of  his  opinion  forbids  that  the  proponent  should 
include  a  general  enumeration  of  facts  not  specifically  detailed. 
For  example,  the  expert's  opinion  cannot  be  asked  upon  the 
"  history  of  the  case."  ® 

Illustrations.  —  Hypothetical  questions  may  be  put  to  a  witness 
by  way  of  illustration.  To  these  the  requirements  of  administra- 
tion with  regard  to  interrogations  in  direct  support  of  the  pro- 
ponent's hypothesis  do  not  apply.^"  For  example,  the  question 
may  be  asked  of  a  skilled  witness :  "  Supposing  that  a  live  wire 
should  come  in  contact,  for  instance,  with  a  telephone  wire,  by 
the  telephone  wire  settling  down  upon  the  electric  wire,  what  effect 
would  it  have  upon  the  telephone  wire  "  ?.  This  question  may  be 
properly  received  although  the  evidence  in  the  case  involves  noth- 
ing in  respect  to  telephone  wires.-"^^  In  such  a  case  the  telephone 
wire  is  obviously  referred  to  only  by  way  of  illustration,  the  effect 
upon  telephone  wires  being  precisely  the  same  as  that  upon  the 
wire  actually  involved  in  the  res  gestae,  that  is,  a  "  dead  "  electric 
wire. 

§  2489.  (Form  of  Question;  Administrative  Details);  Com- 
plexity and  Length.  —  Long  and  complex  questions  will  earnestly 
be  avoided  by  judicial  administration,  as  tending  to  confuse  and 
bewilder  the  jury.^     Clearness,  or  its  absence,  however,  and  not 

Wisconsin.  —  Zoldoske  v.  State,  82  Co.,  82  Mich.  457,  464,  46  N.  W.  787 

Wis.  580,  52  N.  W.  778  (1892).  (1890). 

7.  Peoples  v.  Detroit  Post,  etc.,  Co.,  11.  Kraatz  v.  Brush  Electric  Light 
54  Mich.  457,  20  N.  W.  528  (1885).  Co.,  82  Mich.  457,  464,  46  N.  W.  787 

8.  Werner  v.  Brooklyn  El.  R.  Co.,  (1890). 

11    N.    Y.   App.    Div.    86,    42   N.    Y.  §  8489-1.  IlUnois.  —  Haish  v.  Pay- 

Suppl.  846  (1896).  son,  107  111.  365  (1883)    (two  andone- 

9.  Jones  v.  Portland,  88  Mich.  598,      half  pages). 

50  N.  W.  731,  16  L.  R.  A.  437  (1891).  Kansas.   —   Davis   v.   Ins.    Co.,   59 

See    also    Hathaway   v.    National    L.  Kan.  74,  52  Pac.  67   (1898). 

Ins.  Co.,  48  Vt.  335  (1875).  Massachusetts.   —   Howes    v.    Col- 

See  also  §§  2020  n.  10,  2456  n.  5.  burn,   165   Mass.   385,  43  N.  E.   125 

10.  Kraatz  v.  Brush  Electric  Light. 
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mere  length  is  the  controlling  consideration  in  this  connection. 
In  itself,  apart  from  some  substantial  ground  of  prejudice,  length 
is  by  no  means  fatal  to  admissibility.^  Should  the  question  be  in 
written  form  and  set  out,  in  a  logical  and  easily  intelligible 
manner,  the  facts  essential  to  the  understanding  of  the  anticipated 
answer,  it  may  be  received,^  although  perhaps  of  considerable 
length.  Thus,  that  it  covers  three  printed  pages  is  not  necessarily 
fatal  to  the  reception  of  a  hypothetical  question.*  The  right  of  the 
judge,  however,  within  the  limits  prescribed  by  reason,  to  require 
that  the  question  be  modified  in  any  particulars  such  as  length  and 
intricacy  to  meet  his  view  of  the  public  interest,  is  not  open  to 
question.'* 

Expedients.  —  In  overcoming  the  objections  of  the  presiding 
magistrate,  various  expedients  may  be  adopted  by  a  proponent. 
An  obvious  method  for  avoiding  useless  repetition  is  that  of  re- 
ferring to  a  once  detailed  set  of  phenomena  under  some  general 
and  comprehensive  phrase.^  Thus,  a  proponent  who  has  carefully 
enumerated  to  a  medical  expert  the  effects  of  a  given  occurrence 
may  summarize  them  in  subsequent  questions  in  the  same  matter 
as  "  these  injuries."  ''  A  further  economy  of  time  may  be  effected 
by  asking  subsidiary  questions  upon  the  implied  basis  of  the  ma- 
terial interrogatories  previously  put  but  without  repeating  the 
latter.  In  much  the  same  way,  where  a  question  has  been  asked 
of  a  particular  witness  and  listened  to  by  others  in  attendance, 
the  presiding  judge  may  excuse  its  repetition  in  case  of  experts 
examined  later.* 

( 1896 )  ;     Eastham    v.    Riedell,     125  Jones  v.  Portland,  88  Mich.  598,  50 

Mass.  585  (1878).  N.  W.  731,  16  L.  R.  A.  437    (1891); 

Texas.  —  Elliott  v.  Ferguson,  (Civ.  Cole  v.  Fall  Brook  Coal  Co.,  87  Hun 

App.  1904)  83  S.  W.  56.  (N.   Y.)    584,    13   N.   Y.   Suppl.   572 

United  States.  —  Forsyth  v.  Doo-  (1895);   Forsyth  r.  Doolittle,  120  U. 

little,  120  U.  S.  73,  78,  7  S.  Ct.  408,  S.   73,  7   S.    Ct.  408,  30   L.  ed.  586 

30  L.  ed.  586  (1887).  (1887). 

"  It  might  be  wiser  to  exclude  such  4.  Barber's  Appeal,   63   Conn.   393, 

questions   altogether,   when  they   are  27  Atl.  973,  22  L.  R.  A.  90  (1893). 

very  complicated  or  involve  much  de-  5.  Forsyth  v.   Doolittle,   120  U.  S. 

tail."     Howes  v.  Colburn,   165  Mass.  73,  7  S.  Ct.  408,  30  L.  ed.  586  (1877). 

385,  388,  43  N.  E.  125  (1896).  G.  Lake     St.    Elevated    R.    Co.    v. 

2.'  Guiteau'sTrial,  (D.  C.)  II,  1251,  Sandy,     137    111.    App.    244     (1907) 

1322,    1720     (1881)     (3,400   words);  ("history  of  the  accident"). 

Mary   Harris'    Trial,    (D.    C.)    Clep-  7.  Cass  r.  Third  Ave.  R.  Co.,  20  N. 

hane's      Rep.      lOO     (1865)      (3,800  Y.  App.  Div.  591,  47  N.  Y.  Suppl.  350 

words ) ;  Mayo  v.  Wright,  63  Mich.  43,  ( 1897 ) . 

29  N.  W.  832  (1886).  8.  Gates  v.  Fleischer,  67  Wis.  509, 

3.  Barber's   Appeal,   63   Conn.  393,  30  N.  W.  674  (1886). 
27  Atl.  973,  22  L.  R.  A.  90   (1893)  ; 
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§  2490.  (Form  of  Question;  Administrative  Details);  Fair- 
ness to  Witness.  —  Witnesses  have  rights  in  court  as  well  as  parties. 
The  social  demands  for  the  speedy  and  complete  administration  of 
justice  are  by  no  means  furthered  by  allowing  the  enthusiasm  of 
counsel,  often  an  alternative  phrase  for  the  self-seeking  of  their 
clients,  to  trap  or  otherwise  unduly  embarass  a  skilled  witness 
testifying  as  an  expert.  Legitimate  testing  is  a  matter  of  right. 
Anything  more  than  this  wrongs  the  cause  of  social  justice  as  well 
as  the  witness  himself.  The  presiding  judge  will  therefore,  partly 
for  this  reason,  insist  that  the  hypothetical  question  should  be  put 
in  such  a  way  as  to  be  absolutely  fair  to  the  person  called  upon  to 
answer  it.  An  examining  counsel  will  not,  for  example,  be  per- 
mitted so  to  frame  his  interrogato'ry  that  it  will  not  admit  of 
a  single  answer.^  Any  question  worded  in  this  way  must  be 
divided  and  the  judge  should  see  that  it  is  done.  Nor  will  the 
expert  be  required  to  answer  a  question  which  does  not  contain 
sufficient  facts  to  enable  him  to  give  a  reasonable  response  ^  or 
one  displaying  a  fair  degree  of  definiteness.^  Unless  a  satisfactory 
reason  for  so  unusual  a  course  is  shown,  the  witness  will  not  be 
required  to  return  an  answer  in  any  form  in  which  he  says  he  is 
unable  to  give  it.*  Nor  will  an  expert  usually  be  forced  to  answer 
a  question  which  confessedly  rests  upon  no  sound  basis-  of  faet.^ 
For  example,  one  will  not  be  required  to  answer  a  question  based 
upon  what  he  deems  the  false  theory  that  old  age,  physical  suffer- 
ing or  grief  are  necessarily  attended  by  or  result  in  mental 
unsoundness.®  To  insist  upon  an  immediate  answer  where  the 
witness  asks  for  time  to  enable  him  to  make  one  satisfactory  to 
himself  may  be  rational  or  irrational,  according  to  the  circum- 
stances of  the  case.'' 

§  2491.  (Form  of  Question;  Administrative  Details);  In- 
accuracy in  Question.  —  Substance  rather  than  form  is  the  import- 

§  2490-1.  Kahn  V.  Triest-Rosenberg  4.  Quinn  v.  O'Keefe,  9  N.  Y.  App. 

Cap.   Co.,   139   Cal.  340,  73  Pao.   164  Div.  68,  41  N.  Y.  Suppl.  116   (1896) 

(1903).  (categorical). 

2.  Baltimore  Safe  Deposit,  etc.,  5.  Baltimore  Safe  Deposit,  etc., 
Co.  V.  Berry,  93  Md.  560,  49  Atl.  401  Co.  v.  Berry,  93  MJ.  560,  49  Atl.  401 
(1901);    Dallas    Consol.    Electric    St.  (1901). 

R.  Co.  V.  Rutherford,   (Tex.  Civ.  App.  6.  Baltimore     Safe     Deposit,     etc., 

1904)   78  S.  W.  558  Co.  r.  Berry,  93  Md.  560,  49  Atl.  401 

3.  Brown  v.  Third  Ave.  R.  Co.,  19        (1901). 

*Misc.    (N.  Y.)    504,  43  N.  Y.  Suppl.  7.  Colbert    v.    State,     (Wis.    1905). 

1094  (1897).  104  N.  W.  61. 
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ant  consideration  with,  a  sound  judicial  administrator.  To  admit 
a  hypothetical  question  inaccurate  in  some  of  its  details  is  not 
error,  unless  there  is  reasonable  ground  for  believing  that  the  jury 
have  been  misled  to  the  prejudice  of  the  party  claiming  to  be 
aggrieved.  The  use  of  any  other  rule  would  call  for  a  degree  of 
judicial  inerrancy  which  is  practically  unattainable.  Some  blend- 
ing of  inaccuracy  in  restating  the  effect  of  the  evidence  for  the 
purposes  of  the  hypothetical  question  may  well  be  tolerated  in 
the  absence  of  proof  of  prejudice.-' 

§  2492.  (Form  of  Question;  Administrative  Details);  Mis- 
leading ftuestions.  —  In  pursuance  of  his  ordinary  administrative 
duty  to  prevent  misleading  the  jury/  the  presiding  judge  will 
experience  little  hesitancy  in  rejecting  a  hypothetical  question 
which  tends  to  induce  the  jurors  to  pass  merely  upon  academic 
questions  ^  or  to  use  anything  but  sound  reasoning  as  the  basis  of  a 
decision.^     Where  the  evidence  tends  to  prove  certain  facts  and 


§  2491-1.  Atlanta  E.,  etc.,  Co.  v. 
Monk,  118  Ga.  449,  45  S.  E.  494 
( 1903 )  ;  Turnbull  e.  Richardson,  69 
Mich.  400,  37  N.  W.  499  (1888); 
Thompson  v.  Knickerbocker  Ice  Co.,  6 
N.  Y.  Suppl.  7  (1889)  ;  Gulf,  etc.,  R. 
Co.  V.  Duvall,  12  Tex.  Civ.  App.  348, 
35  S.  W.  699  (1896). 

§  2492-1.  §  1745. 

2.  Abstract  inquiries.  —  Questions 
calling  for  the  opinion  of  experts  on 
matters  of  science  must  relate  to,  and 
be  predicated  on,  facts  established  by 
the  proofs  in  the  case.  Their  opin- 
ions on  mere  abstract  questions  of 
science  tend  to  lead  the  minds  of  the 
jury  away  from  the  real  points  of  in- 
quiry. Such  interrogatories  should 
always  be  excluded.  State  v.  Maioni, 
(N.  J.  1909)   74  Atl.  526. 

Facts  not  involved  in  the  case  can- 
not be  used  as  the  basis  of  a  judg- 
ment. Johnson  v.  Wilmington  City 
Ry.  Co.,  (Del.  Super.  1905)  76  Atl. 
961. 

3.  California.  —  Carpenter  v.  Baily, 
94  Cal.  406,  29  Pac.  1101   (1892). 

Connecticut.  —  Barber's  Appeal,  63 


Conn.  393,  27  Atl.  973,  22  L.  R.  A. 
90   (1893). 

Indiana.  —  McCormick  Harvesting 
Mach.  Co.  V.  Gray,  100  Ind.  285 
(1884). 

Massachusetts. — Chalmers  v.  Whit- 
more  Mfg.  Co.,  164  Mass.  532,  42  N. 
E.  98  ( 1895 )  ;  Jewett  v.  Brooks,  134 
Mass.  505  (1883)  ;  Twombly  v.  Leaeh, 
11  Cush.  397   (1853). 

Michigan.  —  Prentis  •!;.  Bates,  88 
Mich.  567,  50  N.  W.  637  (1891); 
Michigan,  etc.,  R.  Co.  v.  McDonough, 
21  Mich.  165,  4  Am.  Rep.  466  (1870). 

Minnesota.  —  Wittenberg  v.  0ns- 
gard,  78  Minn.  342,  81  N.  W.  14,  47 
L.  R.  A.  141   (1899). 

Missouri.  —  Gardner  v.  Eldridge, 
(App.  1910)  130  S.  W.  403;  J.  D. 
Marshall  Livery  Co.  v.  McKelvy,  55 
Mo.  App.  240  (1893). 

New  York.  —  Smith  v.  Manhattan 
Ry.  Co.,  48  Misc.  Rep.  393,  95  N.  Y. 
Suppl.  529  (1905);  Dobie  r.  Arm- 
strong, 27  N.  Y.  App.  Div.  520,  50 
N.  Y.  Suppl.  801  (1898);  Grotsch  v. 
Steinway  R.  Co.,  19  N.  Y.  App.  Div.^ 
130,  45  N.  Y.  Suppl.  1075  (1897). 
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the  latter  are  so  far  overstated  *  or  understated  ^  tliat  the  question 


Pennsylvania.  —  Reagan  v.  Grim, 
13  Pa.  St.  508  (1850). 

Texas.  —  International,  etc.,  R.  Co. 
V.  Bibolet,  24  Tex.  Civ.  App.  4,  57 
S.  W.  974   (1900). 

Wisconsin.  —  Dralle  •».  Town  of 
Eeedsburg,  140  Wis.  319,  122  N.  W. 
771  (1909);  Vosburg  v.  Putney,  80 
Wis.  523,  50  N.  W.  403,  27  Am. 
St.  Rep.  47,  14  L.  R.  A.  226 
(1891). 

See  also  Alaska  United  Gold  Min. 
Co.  V.  Keating,  116  Fed.  561,  53  C. 
0.  A.  655  (1902). 

Perversions  of  the  testimony. — 
A  frequent  expedient  of  counsel  over- 
zealous  for  success  consists  in  at- 
tempting to  ask  an  expert  for  his 
opinion  upon  a  state  of  facts  so  in- 
sufBciently  detailed  as  to  misrepresent 
the  real  state  of  affairs.  Apparently 
the  hope  often  is  that  the  jury  may 
remember  the  general  answer  of  the 
witness  and  place  it  to  the  credit  of 
the  side  whose  representative  has 
elicited  it  and  may  be  unable  to  re- 
member the  meagre  or  misleading 
basis  upon  which  it  was  rendered.  In 
this  way,  a  witness  in  favor  of  the 
plaintiff  may  be  forced,  without  his 
knowledge  and  even  against  his  will, 
to  lend  aid  and  comfort  to  the  de- 
fendant. The  reverse  may  equally 
well  happen.  It  is  not  surprising, 
therefore,  to  find  such  trickery  round- 
ly dealt  with  by  an  appellate  court. 
Colorado.  —  Gottlieb  v.  Hart- 
mann,  3  Colo.  61   (1876). 

Connecticut.  —  Barber's  Estate,  63 
Conn.  393,  409,  27  Atl.  973,  22  L.  R. 
A.  90  (1893). 

Minnesota.  —  Peterson  v.  R.  Co., 
38  Minn.  515,  39  N.  H.  485   (1888) 

Nebraska.  —  Schulz  v.  Modisett,  2 
Neb.  (Unoff.)  138,  96  N.  W.  338 
(1901). 

Utah.  —  Nichols  v.  R.  Co.,  25  Utah 
240,  70  Pac.  996  (1902). 

Vermont.  —  Thayer  v.  Davis,  38 
Vt.  163   (1865). 


Wisconsin.  —  Schaidler  v.  R.  Co., 
102  Wis.  564,  78  N  W.  732  (1899). 

"  I  believe  that  even  in  a  civil  case 
all  the  undisputed  facts  of  a  case 
must  be  included  in  a  hypothetical 
question,  both  as  a  matter  of  sound 
principle,  and  of  reason  and  justice. 
.  .  To  permit,  as  was  done  in 
this  case,  a  culling  of  facts  to  suit 
the  purposes  of  conviction,  to  be  pro- 
pounded in  hypothesis  to  the  experts, 
and  then  to  instruct  the  jury  that 
the  only  way  to  contradict  the  opin- 
ion of  the  experts  is  by  the  opinion 
of  other  experts,  is  to  deny  a  fair 
trial."  People  v.  Vanderhoof,  71 
Mich.  176,  39  N.  W.  28  (1888),  per 
Morse,  J. 

4.  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Williams,  (Tex.  Civ.  App. 
1911)  133  S.  W.  499. 

It  has  even  been  held  that  wherg  a 
question  embraces  a  single  material 
fact  of  which  there  is  no  evidence  it 
should  be  excluded.  Northern  Cent. 
Ry.  Co.  V.  Green,  112  Md.  487,  76 
Atl.  90  (1910);  State  v.  Hanley,  34 
Minn.  433,  26  N.  W.  397  (1886); 
El  Paso  Electric  Ry.  Co.  v.  Bolgiano, 
(Tex.  Civ.  App.  1908)   109  S.  W.  388. 

One  who  has  examined  a  patient 
some  two  weeks  after  an  injury  and 
found  an  "  old  scar  "  cannot  be  asked 
a  hypothetical  question  based  on  the 
theory  that  the  accident  was  the  cause 
of  the  scar.  Fitzgerald  v.  New  York 
City  Ry.  Co.,  92  N.  Y.  Suppl.  248 
(1905). 

5.  Taylor  v.  McClintock,  (Ark. 
1908)  112  S.  W.  405;  Worden  v. 
Gore-Meehan  Co.,  (Conn.  1910)  78 
Atl.  422;  State  v.  Flanigan,  111  Md. 
481,  74  Atl.  818  (1909);  Miller  v. 
Leib,  109  Md.  414,  72  Atl.  466  ( 1909)  ; 
People  V.  Patrick,  182  N.  Y.  131,  74 
N.  E.  843  (1905). 

Prejudice  required.  —  Where  the 
understatement  is  more  favorable  to 
the  objecting  party  than  a  more  com- 
pletely accurate  detail  of.  constituting 
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containing  them  might  rationally  lead  the  mind  of  the  witness 
or  of  the  jury  to  a  false  conclusion,®  the  judge  may  reject  the 
interrogatory  so  framed. 

Actual  names.  —  It  is  not  deemed  objectionable  that  the  pro- 
ponent uses  the  actual  names  as  developed  in  the  evidence  in  con- 
nection with  his  question  to  the  expert.^  This  is  clearly  so  should 
the  jury  fail  to  understand  what  reference  is  intended.* 

All  material  facts.  —  In  order  to  prevent  the  misleading  of  the 
jury  and  misrepresentation  of  the  real  position  of  a  witness  which 
result  from  unfair  selections  from  the  testimony  of  a  particular 
expert,  it  has  frequently  been  required  by  good  judicial  adminis- 
trators that  all  material  facts  testified  to  by  him  should  be  stated 
in  any  question  relating  to  the  effect  of  his  testimony.®  In  like 
manner,  a  witness  will  not  be  asked  to  construe  a  written  contract 
as  paraphrased  by  counsel.  It  may  well  be  insisted  that  the  exact 
terms  or  language  of  a  document  be  submitted  to  the  witness.^" 

Ambiguity.  —  The  ground  for  rejecting  a  question  or  answer 
as  misleading  may  be  that  terms  are  employed  in  such  an  equivo- 
caL  or  ambiguous  sense  as  to  suggest  to  the  jury  a  meaning  not 
fairly  to  be  inferred  from  the  facts  in  evidence.-'^  Much  the  same 
objection  exists  where  so  large  an  element  of  conjecture  is  present 
as  to  create  a  danger  that  the  jury  may  be  led  to  trust  to  the 
promptings  of  imagination  rather  than  to  the  sober  influence  of 
reasoning  from  objective  reality.-'^ 

Answers.  —  Upon  ordinary  principles,  answers  which  tend  to 

facts  would  have  been  no  ground  for  ( 1873 )  ;  Hand  v.  Brookline,  126  Mass. 

reversal  is  furnished.    Grill 'i;.  O'Dell,  326(1879). 

(Md.  1910)  77  Atl.  984.  10.  Jewett  v.  Brooks,  134  Mass.  505 

6.  Alabama  Great  Southern  R.  Co.  (1883). 

V.  MoWhorter,  (Ala.  1908)  47  So.  84;  See  §§  2467  et  seq. 
Denver  &  R.  G.  R.  Co.  v.  Reiter,  47  11.  Horton  v.  U.  S.,  15  App.  Cas. 
Colo.  417,  107  Pac.  1100  (1910);  (D.  C.)  310  ( 1899)  ;  Baltimore  Safe- 
Northern  Cent.  Ry.  Co.  v.  Green,  112  Deposit,  etc.,  Co.  r.  Berry,  93  Md. 
Md.  487,  76  Atl.  90  (1910);  Balti-  560,  49  Atl.  401  (1901)  ("miscon- 
more  &  0.  R.  Co.  r.  Dever,  112  Md.  ception"). 

296,  75  Atl.  352  (1910);  Farrell  v.  12.  Nave  r.  Alabama  Great  South- 
Haze,  157  Mich.  374,  122  N.  W.  197,  em  R.  Co.,  96  Ala.  264,  11  So.  391 
16  Detroit  Leg.  N.  378   (1909).  (1892)    (what  a  boy  of  fifteen  would 

7.  Lee"  v.  Heuman,  10  Tex.  Civ.  earn  when  twenty-one)  ;  Hamilton  r. 
App.  666,  32  S.  W.  93  (1895).  Michigan  Cent.  R.  Co.,   (ilich.  1903) 

8.  Grand  Lodge  I.  0.  of  M.  of  M.  97  N.  W.  392  (expectancy  of  life 
A.  V.  Wieting,  168  111.  408,  48  N.  E.  based  on  resemblance  to  father  and 
59,  61  Am.  St.  Rep.  123  (1897).  grandfather). 

9.  Davis  V.   State,   38   Md.   40,   44 


3361  Effect  of  "  Color."  §  2492 

mislead  the  jury  on  account  of  their  conjectural  nature  ^^  or  for 
some  other  sufficient  reason  may  be  ordered  stricken  from  the 
record.  Mere  informality,  as  that  a  witness  states  the  existence  of 
a  fact  which  might  properly  have  been  made  part  of  the  question/* 
will  not  be  regarded  as  sanctioning  the  rejection  of  an  answer 
which  is  otherwise  unobjectionable. 

Argumentative  questions,  that  is,  those  which  involve  a  favor- 
able argument  which  is  assumed  to  be  true,  may  properly  be  re- 
jected.i^ 

"  Color."  —  The  heat  of  advocacy  is  apt  to  generate  a  certain 
warmth  and  coloring  in  the  language  employed  in  a  hypothetical 
question.  So  far  as  this  is  consciously  and  intelligently  designed 
to  influence  the  action  of  the  jury  by  practicing  upon  their  sug- 
gestibility and  emotionalism,^®  this  course  will  receive  the  cor- 
rective of  a  judicial  reprimand.  There  are,  however,  "  limits  of 
tolerance  "  in  this  connection.  A  fair  allowance  must  be  made  for 
the  histrionic  and  the  psychical  as  exhibited  in  the  courtroom.  ^^ 
So  long  as  the  jury  may  be  assumed  not  to  be  misled  but  to  make 
the  required  discounts  from  face  value  the  expressions  will  be 
allowed  to  pass.^^  Thus,  small  frame  buildings  are  not  exactly 
"  shanties,"  ^^  a  "  dull  headache  "  is  somewhat  intensified  if  de- 
scribed as  a  "  roaring  "  and  dull  aching  pain,^"  and  to  magnify 
two  or  three  occasions  into  a  "  hundred  times  "  is  somewhat  of  an 
exaggeration.^^  Still,  a  reversal  will  not  necessarily  be  granted  in 
such  instances  unless  prejudice  to  the  complaining  party  be 
affirmatively  shown.^^ 

On  the  other  hand,  the  presence  of  such  a  quantum  of  color  in  a 
question  as  tends  to  show  that  it  is  well  calculated  to  mislead  the 
jury  is  undoubtedly  ground  for  rejection.^* 

13.  Swenaon  v.  Brooklyn  Heights  R.  19.  Woodworth  v.  Brooklyn  El.  R. 
Co.,  15  Miae.  (N.  Y.)  69,  36  N.  Y.  Co.,  22  N.  Y.  App.  Div.  501,  48  N.  Y. 
Suppl.  445   (1895).  Suppl.  80  (1897). 

14.  Hathaway  v.  National  L.  Ins.  20.  Tyler,  etc.,  R.  Co.  v.  Wheeler, 
Co.,  48  Vt.  335   (1875).  (Tex.  Civ.  App.  1897)  41  S.  W.  517. 

15.  Taylor  v.  MeClintock,  (Ark.  21.  Kansaa  City,  etc.,  R.  Co.  v. 
(1908)  112  S.  W.  405;  Houaton  &  T.  Webb,  97  Ala;  157,  11  So.  888  (1892). 
C.  R.  Co.  V.  Johnson,  (Tex.  Civ.  App.  22.  Baltimore  Safe-Deposit,  etc., 
1909)  118  S.  W.  1150.  Co.  y.  Berry,  93  Md.  560,  49  Atl.  401 

16.  §  301.  (1901)  ;  Williama  v.  Brown,  28  Ohio 

17.  §  183.  St.  547  (1876). 

18.  Murphy  v.  Marston  Coal  Co.,  23.  Slaughter  v.  Heath,  127  Ga. 
183  Mass.  385,  67  N.  E.  342  (1903).  747,  57  S.  E.  69    (1907);   Taylor  v. 

Vol.  Ill  — 211 
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Definiteness  required.  —  In  furtherance  of  the  same  object  of 
guiding  and  protecting  the  jury,  the  opportunity  of  guessing  or 
employing  conjecture  will,  so  far  as  practicable,  be  denied  to  the 
jurors.  In  other  words,  it  will  be  required  by  a  sound  adminis- 
trator that  the  question  be  made  sufficiently  definite  to  avoid  such 
evils.^*  The  presence  of  a  large  number  of  possible  contingencies 
affecting  the  correctness  of  an  answer  may  properly  seem  to  a  pre- 
siding judge  to  offend  against  this  rule  of  practioe.^'^  A  marked 
proportion  of  the  element  of  conjecture  is  very  likely  to  mislead  the 
jury.2« 

§  2493.  (Form  of  Question;  Administrative  Details;  Mis- 
leading Questions) ;  Question  misleading  by  Reason  of  Incomplete- 
ness. —  Should  the  question  addressed  to  the  expert  be  so  incom- 
plete as  to  lead  to  a  false  inference,  misleading  to  the  jury,  it  will 
be  rejected.  The  entire  omission  of  a  material  circumstance  or 
its  misstatement  in  some  significant  particular  ^  may  well  arouse 
the  executive  vigilance  of  the  court  to  the  point  of  rejecting 
a  question  so  fraught  with  danger  to  the  sound  administration  of 
justice.  Such  a  situation  is  very  different  from  the  one  presented 
where  the  proposed  inquiry  is  merely  lacking  in  symmetry.  While 
substantially  correct,  this  interrogatory  may  require  completion 
in  some  minor  particular  to  the  increase  of  its  clearness.  In  such 
a  case,  the  question  will  be  remodeled,  rather  than  rejected.  In 
other  words,  should  a  hypothetical  interrogatory  be  pt-ima  facie 
accurate  and  helpful,  it  will  be  received.  The  fact  that  it  is  de- 
veloped later  upon  cross-examination,  or  in  some  other  way,  that 
the  interrogatory  can  be  profitably  supplemented,  rounded  out  or 
otherwise  improved  in  form  or  svibstance,  furnishes  no  ground  for 
striking  it  out.^     To  put  the  same  matter  in  a  somewhat  different 

Taylor,     (Ind.    1910)     93    N.    E.    9;  The  possiftfMti/ of  a  given  occurrence 

Miller  v.  Leib,  109  Md.  414,  72  Atl.  of  a.  technical  nature  may  be  shown, 

466    (1909).  under       appropriate      circumstances. 

24.  Carr  v.  American  Locomotive  Greene  v.  Boston  Elevated  Ry.  Co., 
Co.,   (R.  I.  1908)   70  Atl.  196.  207  Mass.  467,  93  N.  E.  837   (1911) 

25.  People  v.  Ernsting,    (Cal.  App.  (short  circuiting  an  electric  wire). 
1910)  112  Pac.  913.  §  2493-1.  De  Hoyos  v.  Galveston,  H. 

26.  A  purely  speculative  question  &  S.  A.  Ry.  Co.,  (Tex.  Civ.  App. 
should  be  overruled.     People  r.  Wil-  1909)  115  S.  W.  75. 

kins,  (Cal.  1910)  111  Pac.  612;  State  2.  Lake  Shore,  etc.,  R.  Co.  «.  Whid- 

V.  Thompson,  153  N.  C.  618,  69  S.  E.       den,  2  Ohio  Cir.  Ct.  N.  S.  85   (1901). 
254   (1910). 
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way,  it  may  fairly  be  said  tliat  where  a  fact  whicli  is  not  strictly 
material  has  been  omitted  from  the  hypothetical  question,  the 
latter  may  nevertheless  be  received,'  although  with  impaired 
probative  force,*  as  compared  with  that  which  it  might  fairly 
exhibit  had  the  assumption  been  in  better  accordance  with  the 
evidence  in  the  case. 

§  2494.  (Form  of  Question;  Administrative  Details;  Mis- 
leading  Questions) ;  TTnproved  Facts.  —  A  satisfactory  ground  for 
rejecting  a  question  as  likely  to  mislead  the  jury  is  where  a  con- 
troverted fact  is  postulated  as  if  it  were  established  in  the  case 
beyond  all  question.^ 

§  2495.  (Form  of  Question;  Administrative  Details);  Trotect 

Province  of  the  Jury For  the  protection  of  the  province  of  the 

jury,  it  is  a  general  rule  that  an  expert  cannot  be  asked  to  decide 
as  to  the  existence  of  a  fact  which  is  controverted  upon  the  evi- 
dence. His  judgment  cannot  be  invoked  to  determine  which  of 
two  sets  of  witnesses  is  the  more  credible  or  regarding  the  relative 
probability  of  antagonistic  stories  told  by  witnesses  or  contentions 
raised  by  the  parties.  These  matters  are  for  the  jury.  It  is  the 
province  of  the  witness  to  determine  what,  assuming  certain  facts 
to  be  true,  they  mean  in  terms  of  the  science,  art,  trade  or  calling 
with  which  the  witness  is  familiar.^     It  need  scarcely  be  said 

3.  Cass  V.  Third  Ave.  R.  Co.,  20  N.  Minnesota.  —  Bunnell  v.  St.  Paul, 
Y.  App.  Div.  591,  47  N.  Y.  Suppl.  356  etc.,  R.  Co.,  29  Minn.  305,  13  N.  W. 
(1897).  129    (1882);  Wiona  v.  Minnesota  R. 

4.  McKinstry  v.  Collins,  74  Vt.  147,  Constr.  Co.,  27  Minn.  415,  6  N.  W. 
52  Atl.  438   (1902).  795,  8  N.  W.  148   (1881). 

§  2494-1.  Chalmers     V.     Whitmore  Missouri.  —  State  v.   Privitt,   175 

Mfg.  Co.,  164  Mass.  532,  42  N.  E.  98  Mo.  207,  75  S.  W.  457  (1903). 

(1895).  Vermont.  —  Fairchild  v.  Basoomb, 

§  2495-1.  Alabama.  —  Wilkinson  v.  35  Vt.  398  (1862). 

Moscly,  30  Ala.  562  (1857).  West  Virginia.  —  McMechen  «;.  Mc- 

Illinois.   —  Chicago  v.  Lamb,    105  Mechen,  17  W.  Va.  683,  41  Am.  Rep. 

111.  App.  204   (1901)  ;  Henry  v.  Hall,  682   (1881). 

13  111.  App.  343   (1883).  United  States.   —  Dexter  v.   Hall, 

Indiana.  —  Bishop  v.   Spining,  38  15  Wall.  9,  21  L.  ed.  73   (1872). 

Ind.  143  (1871).  Scope   of   expert   testimony.  —  "I 

Maryland.  —  Walker  v.  Rogers,  24  think  this  question  and  answer  were 

Md.  237  (1865).  improperly    admitted.      This    is    ap- 

Massachusetts.  —  Stoddard  v.  Win-  parent  from  the  consideration  of  the 

Chester,  157  Mass.  567,  32  N.  E.  948  subjects  on  which  an  expert  can  give 

(1893).  an  opinion,  and  those  he  cannot.    He 
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that  it  is  beyond  the  proper  function  of  an  expert  to  give  his  judg- 
ment as  to  how  far  another  witness  ^  may  properly  be  believed. 
The  skilled  witness  testifying  as  an  expert  will  not  be  allowed  to 
declare  his  judgment  as  to  how  far  the  evidence  in  the  case  estab- 
lishes the  existence  of  a  given  fact.^  Nor  can  he  properly  com- 
ment upon  the  evidence,*  declaring  in  what  way  he  "  understands  " 


cannot,  I  think,  give  an  opinion 
whether  any  fact  exists  or  not.  He 
cannot  give  an  opinion  as  to  what  an- 
other witness  intended  by  what  he 
may  have  said:  in  other  words,  he 
cannot  construe  the  language  used  by 
another  witness.  He  cannot  give  an 
opinion  as  to  the  truth  or  falsity  of 
what  another  witness  has  sworn.  He 
cannot  give  an  opinion  as  to  the 
truth  or  falsity  of  the  statements 
made  to  him  on  which  to  found  an 
opinion.  He  cannot  give  an  opinion 
as  to  whether  any  one  witness  is 
more  reliable  than  another.  He  can- 
not testify  as  to  a  conflict  of  opinion 
between  himself  and  another  expert. 
He  may  give  an  opinion  on  an  as- 
sumed state  of  facts  on  a  professional 
or  scientific  subject  as  to  what  would 
result  from  those  facts,  and  he  can 
give  no  other  opinion."  Diflfen  v. 
Dow,  22  N.  Brunsw.  107,  109  (1882). 

It  is  immaterial  that  the  witness 
personally  entertains  some  doubts  as 
to  the  truth,  the  real  existence,  of 
certain  of  the  facts  assumed.  Ryan  v. 
People,   (Colo.  1911)   114  Pac.  306. 

Whether  the  facts  assumed  are 
true  is  for  the  jury  and  not  material 
to  admissibility.  Ryan  v.  People, 
(Colo.  1911)    114  Pac.  306. 

Reconciling  the  evidence.  —  To  at- 
tempt to  reconcile  the  evidence,  when 
conflicting,  by  deciding  in  favor  of 
one  set  of  witnesses  as  against  an- 
other is,  in  effect,  to  usurp  the  prov- 
ince of  the  jury  by  passing  upon  the 
preponderance  of  the  evidence.  Fair- 
child  V.  Bascomb,  35  Vt.  398,  411 
(1862). 

2.  Alahama.  —  Sloss-Shefl3eld  Steel 
&.  Iron  Co.  V.  Sharp,  47  So.  279 
(1908). 


Indiana.  —  Guetig  v.  State,  66  Ind. 
94,  32  Am.  Rep.  99  (1879);  Rush  v. 
Megee,  36  Ind.  69  (1871). 

Massachusetts.  —  McCarthy  v.  Boa- 
ton  Duck  Co.,  165  Mass.  165,  42  N. 
E.  568  (1896);  Stoddard  v.  Win- 
chester, 157  Mass.  567,  32  N.  E.  948 
(1893);  Hunt  v.  Lowell  Gas  Light 
Co.,  8  Allen  169   (1864). 

A^ew  Yorh.  —  Barton  v.  Govan,  116 
N.  Y.  658,  22  N.  E.  556  (1889); 
Guiterman  v.  Liverpool,  etc..  Steam- 
ship Co.,  83  N.  Y.  358   (1881). 

West  Virginia.  —  Kerr  v.  Luns- 
ford,  31  W.  Va.  659,  8  S.  E.  493,  2 
L.  R.  A.  668  ( 1888 )  ;  McMeohen  v. 
McMechen,  17  W.  Va.  683,  41  Am. 
Rep.  682   (1881). 

Wisconsin.  —  Luning  v.  State,  2 
Finn.  215,  1  Chandl.  178,  52  Am.  Dec. 
153  (1849). 

The  incidental  efiect  of  the  judg- 
ment of  an  expert  in  contradicting 
the  facts  or  reasoning  of  a  particular 
witness  is  not  regarded  as  objection- 
able. St.  Louis  Gaslight  Co.  v.  Amer- 
ican F.  Ins.  Co.,  33  Mo.  App.  348 
(1889). 

3.  Ringlehaupt  v.  Young,  55  Ark. 
128,  17  S.  W.  710  (1891);  Barber's 
Appeal,  63  Conn.  393,  27  Atl.  973,  22 
L.  R.  A.  90  (1893)  ;  Walker  r.  Fields, 
28  Ga.  237  ( 1859 )  ;  Texas  Brewing 
Co.  V.  Walters,  (Tex.  Civ.  App.  1897) 
43  S.  W.  548. 

4.  Tingley  f.  Cowgill,  48  Mo.  291 
(1871)  (merits  of  the  case);  Gulf, 
etc.,  R.  Co.  r.  Bell,  24  Tex.  Civ.  App. 
579,  58  S.  W.  614  (1900);  Manufac- 
turers' Ace.  Indemnity  Co.  t".  Dargan, 
58  Fed.  945,  7  C.  C.  A.  581,  22  L.  R. 
A.  620  (1893)   (value  of  an  autopsy). 
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it  ^  or,  in  many  cases  whicli  embody  a  large  element  of  reasoning, 
whether  two  statements,  apparently  in  conflict,  are  in  reality 
"  reconcilable."  *    All  this  is  for  the  jury. 

"  Claim  of  the  crux."  —  Yet  in  other  respects,  a  serious  trespass 
upon  the  normal  field  of  the  jury  frequently  seems  inevitable. 
That  the  expert  may  testify  upon  the  precise  point  which  the  jury 
are  called  upon  to  decide  admits  of  no  question.'^  Administration 
insists  merely  upon  being  fully  satisfied  that  an  adequate  forensic 
necessity  exists  for  receiving  the  reasoning  of  a  witness  upon  so 
vital  a  part  of  the  jury's  province.  In  part,  this  forensic  necessity 
for  receiving  the  judgment  of  experts  upon  the  precise  issue  before 
the  jury  is  to  be  found  in  the  technical  nature  of  the  subject-matter 
which  makes  the  reasoning  of  the  skilled  witness  essential  to  the 
jury  in  connection  with  a  topic  of  special  knowledge.  Partly, 
however,  the  administrative  indulgence  is  apparently  accorded 
under  a  slightly  different  principle,  also  deduced  from  the  pro- 
ponent's right  to  prove  his  case,*  the  claim  of  the  crux,  or  hinge 
of  the  case.  The  necessity  of  proving  and  maintaining  in  spite  of 
all  adverse  suggestions,  the  truth  of  the  proposition  in  issue,  pleads 
loudly  for  administrative  indulgence.®  Naturally,  when  the 
critical  point  is  reached  and  it  is  found  to  be  necessary  to  employ 
expert  inferences  on  the  subject  this  administrative  principle 
forcibly  applies.  Relaxation  as  to  the  questions,  hypothetical  or 
otherwise,  which  may  be  put  to  the  material  witnesses  upon  the 
vital  point  will  be  conceded  to  both  litigants.^" 

§  2496.  (Form  of  Question;  Administrative  Details);  Re- 
jection for  Defect  in  rorm ■  Should  a  hypothetical  question  be 

based,  in  a  reasonable  sense,  upon  the  evidence,  the  fact  that  it 
might  have  been  rejected  for  defect  in  point  of  form  furnishes  no 
ground  for  a  reversal.^  Something  further,  by  way  of  affirmative 
proof  of  prejudice,  must  be  shown.  A  technical  inerrancy  in  the 
presiding  judge  would  be  as  unreasonable  a  requirement  in  this 
connection  as  in  any  other. 

5.  Detzur  v.  Stroh  Brewing  Co.,  119  8.  §§  334  et  aeq. 
Mich.  282,  77  N.  W.  948,  44  L.  R.  A.  9.  §   1740d. 

500  (1899).  10.  Eafferty    v.    Nawn,    182   Mass. 

6.  Dififen   v.    Dow,    22   N.    Brunsw.      503,  65  N.  E.  830  ( 1903 ) . 

107,  109  (1882).  §  2496-1.  Mangum  v.  Bullion,  etc., 

7.  Helland  v.  Bridenstine,  (Wash.  Min.  Co.,  15  Utah  534,  50  Pac.  834 
1909)   104  Pae.  626.  (1897). 
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§  2497.  (Form  of  Question;  Administrative  Details);  Action 

of  Appellate  Courts.  —  The  fact  that  the  use  of  hypothetical  ques- 
tions is  a  matter  of  administration,^  is  equivalent  to  saying  that 
the  action  of  the  trial  judge  will  be  sustained  in  an  appellate  court 
unless  the  course  pursued  is  unreasonable,  abusive  of  discretion, 
as  the  phrase  runs.^  Thus,  should  an  improperly  formed  ques- 
tion have  been  answered,*  the  fact  will  not  be  regarded  as  ground 
for  reversal  unless  it  shall  affirmatively  appear  that  the  jury  was 
misled  or  other  prejudice  inflicted  upon  the  complaining  party.* 

Waiver.  —  In  this  connection,  the  effect  of  waiver  may  often 
be  a  potent  one.  A  litigant  will  not  be  heard  to  complain  of 
acts  on  the  part  of  the  trial  court  which  he  himself  has  induced  or 
has  ratified,  by  silence  or  otherwise.  Thus,  should  a  fact  be  ad- 
mitted de  bene,  i.  e.,  upon  the  assurance  of  counsel  that  the  con- 
necting proofs  will  be  furnished  later,  the  opposite  party,  who 
now  claims  to  be  aggrieved,  will  not  be  regarded  as  prejudiced 
unless  he  has  moved  for  the  striking  out  of  the  unsupported  evi- 
dence and  the  motion  has  been  overruled.^  In  much  the  same 
way,  where  an  objection  is  taken  to  the  form  of  a  hypothetical 
question  which  is  long  and  complicated,  the  error  may  be  legarded 
as  waived  unless  it  has  been  specifically  pointed  out.®  For  similar 
reasons,  should  no  defect  in  the  hypothetical  question  be  brought 
out  upon  cross-examination,  the  existence  of  such  a  defect  may 
fairly  be  taken  to  have  been  waived.''  Similarly,  should  the  ex- 
pert be  asked  to  testify  "  upon  the  evidence,"  the  objection  that 
the  witness  has  not  been  affirmatively  shown  to  have  heard  the 
testimony  in  question  cannot  be  first  raised  in  an  appellate  court.* 

§  2497-1.  §  2459.  111.  App.  40   (1898)  ;  Knight  v.  Over- 

2.  Pensacola  Electric  Co.  v.  Bissett,  man  Wheel  Co.,  174  Mass.  455,  54  M. 
(Fla.  1910)  52  So.  367.  E.  890   (1899). 

3.  Hewitt  V.  Eisenhart,  36  Nebr.  An  objection  to  a  hypothetical 
794,  55  N.  W.  252  (1893).  question  should,  it  is  said,  be  called 

4.-  State  V.  Wright,   112  Iowa  436,  directly  to  the  attention  of  the  pre- 

84  N.  W.  541  ( 1900 )    ( strengthen  pro-  siding  judge  if  it  is  to  be  availed  of 

ponent's  case)  ;   Poster   v.  Dickerson,  on  appeal.     State  r.  Reddick,  7  Kan. 

64  Vt.  233,  24  Atl.  253   (1892)    (an-  143  (1871);  Prosser  y.  Montana  Cent. 

swer  benefloial).  R.  Co.,  17  Mont.  372,  43  Pac.  81,  30 

5.  Wilkinson  r.  Detroit  Steel,  etc.,  L.  R.  A.  814  (1895). 

Works,  73  Mich.  405,  41  N.  W.  490  7.  Ragland   v.   State,    125   Ala.    12, 

(1889).  27  So.  983   (1899). 

See  also  Fuller  v.  Tolman,  92  Hun  8.  Howland  r.  Oakland  Consol.  St. 

(N.   Y.)    119,   36   N.   Y.    Suppl.    639  R.    Co.,    115    Cal.    487,   47    Pac.   255 

(1895).  (1896). 

e.  Catlin  V.   Traders'    Ins.   Co.,  83 
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CHAPTER  XXXVI. 

PROBATIVE  FORCE  OF  REASONING. 

Probative  weight  of  inferences,  and  ham  determined,  2498. 
Element  of  observation,  2499. 
how  weight  is  tested,  2500. 

detail  of  preliminary  facts,  2500. 
tests  of  reasoning  employed,  2501. 

inference  of  other  observers,  2502. 
possibility  of  different  mental  resvlt,  2503. 
Element  of  reasoning,  2504. 

how  weight  is  tested,  2504. 

qualifications  of  witness,  2505. 

direct  indorsement  by  others,  2506. 
knowledge,  2507. 
lessening  force,  2508. 
reasoning  powers,  2509. 

expert,  2510. 
what  facts  are  added  to  known  basis  of  inference,  2511. 
inferences  and  conclusions,  2512. 
judgments,  2513. 
what  standards  are  being  applied  by  the  witness,  2514. 
ordinary  observer,  2514. 
skilled  observer,  2515. 
Inferences  tested,  2516. 

when  tests  are  applied,  2516. 
general  range  of  cross-examination,  2517. 
examination  as  to  credit,  2518. 
hypothetical  question,  2519. 
Probative  force  of  inferences  from  observation,  2520, 
stage  of  rebuttal,  2520. 

physical  condition,  2521. 

basis  disproved,  2522. 

contradiction  by  other  witnesses,  2523. 
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Probative  force  of  judgments,  2524. 
how  enhanced,  2524. 

corroborative  facts,  2525. 

confirmaiion  by  experiment,  2526. 

facts  added  to  known  basis  of  reasoning,  2527. 

standard  treatises,  2528. 

adoption    of    text-book   statement    by    expert, 

2529. 
memory  refreshed,  2530. 
not  evidence,  2531. 
preventing  evasions,  2532. 
reasoning  explained,  2533. 
superiority  of  qualifications,  2534. 
how  tested  on  cross-examination,  2535. 
qualification  of  expert,  2535. 
use  of  standard  treatises,  2536. 

contradictory  position  of  authorities  relied  upon  by 

opposing  expert,  2537. 
eliciting  special  knowledge,  2538. 
formulating  intelligible  cross-interrogatories,  2539. 
reasoning  of  opposing  expert,  2540. 
stage  of  rebuttal,  2541. 

contradictory  statements  by  witness,  2542. 
establishing  another  explanation,  2543. 
lack  of  qualifications  in  opposing  expert,  2544. 
showing   infirmative   mental   state    of   skilled   witness, 
2545. 
bias,  2545. 
true  state  of  authorities  is  not  probative,  2546. 

Use  of  standard  treatises,  2547. 
deliberative  effect,  2547. 

science  and  the  "  hearsay  "  rule,  2548. 
the  reason  for  confusion,  2549. 
when  use  is  made,  2550. 
Weight  of  inferences,  2551. 

a  question  for  the  jury,  2551. 

advisory  position  assigned  to  expert,  2552. 
crucial  test  of  the  juridical  value  of  the  jury  system, 
2553. 
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fate  of  hypothetically  stated  facts,  2554. 

a  necessary  caution,  2555. 
no  arbitrary  tests,  2556. 

formularies  improper  as  tests,  2551. 

judge  should  not  assume  correctness  of  any  par- 
ticular set  of  witnesses,  2558. 
reason  essential  and  sufficient,  2559. 

canons  of  reasonableness,  2560. 

(1)  jury  should  follow  uncontradicted  expert 
■   in  a  matter  about   which   they  Tcnow 

nothing,  2560. 

(2)  of  two  rational  views  the  jury  are  entitled 

to  choose,  2561. 

(3)  jury  cannot  follow  a  discredited  and  un- 

trustworthy minority,  2562. 
comparison  between  inferences  from  observation  and  reason- 
ing from  assumptions,  2563. 
inferences  not  secondary  to  judgment,  2564. 
judgments  superior  to  inferences,  2565. 
superiority  of  inferences  over  judgments,  2566. 

(1)  observed  phenomena  cannot  be  placed  before 

expert  in  their  entirety,  2566. 

(2)  pure  reasoning  lacJcs  the  warmth  and  intimacy 

of     immediate     connection     with     original 
phenomena,  2567. 
Weight  of  judgments,  2568. 
a  field  of  conjecture,  2568. 
faulty  methods  of  selection,  2569. 
judge  selects  experts,  2570. 
judicial  comment,  2571. 
adverse,  2571. 

issues  involving  mental  conditions,  2572. 
favorable,  2573. 

§  2498.  Probative  Weight  of  Inferences,  and  how  determined.  — 

In  closing  the  consideration  of  the  subject  of  the  administrative 
dealing  of  the  courts  with  Seasoning  by  Witnesses,  which  has 
formed  the  subject  of  the  present  volume,  it  would  seem  appro- 
priate that  something  should  be  said  regarding  the  probative  force 
arising  out  of  and  inevitably  associated  with  the  various  mental 
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processes  or  results  in  the  light  of  which  the  topic  has  been  con- 
sidered. The  psychological  processes  themselves  have  been  seen 
to  be  two,  Intuition,  the  awaredness  of  the  mind  of  its  own  re- 
sponses to  the  stimuli  of  subjective  states  or  of  the  external  uni- 
verse, and  Deduction  or  Inference,  the  syllogistic  evolution  of  a 
conclusion  from  some  general  proposition  of  experience  as  a  major 
premise  and  a  specific  fact,  established  by  evidence,  as  a  minor. 
As  these  two  processes  of  the  mind.  Intuition  and  Deduction  are 
seldom  found  entirely  disassociated  in  the  course  of  the  judicial 
ascertainment  of  truth,  in  the  sense  of  objective  reality,  it  has 
seemed  best  to  classify  and  consider  the  practical  blending  of  the 
two  in  accordance  with  the  extent  to  which  the  element  of  Deduc- 
tion, Inference  or  Reasoning  is  found  to  predominate  over  that 
of  Intuition.  So  regarded,  the  mental  results  of  the  reasoning  of 
witnesses  as  these  appear  in  judicial  evidence  have  been  divided 
into  three  classes  or  species  of  testimony,  Inferences,^  Conclusions  * 
and  Judgments.^  In  case  of  the  Inference,  the  element  of  Intui- 
tion is  found  to  be  at  its  maximum,  the  influence  of  Reasoning 
or  Deduction,  being  comparatively  slight,  especially  in  the  auto- 
matic, intuitive  and,  as  it  were,  reflex  statement  of  a  fact  gained 
by  observation.  Through  various  gradations,  often  imperceptible, 
the  element  of  Reasoning  is  seen  to  increase,  the  automatic  Infer- 
ence thus  becoming  a  reasoned  one.*  Still  pursuing  this  line  of 
the  involution  of  Deduction,  the  Conclusion  from  Observation, 
whether  of  Fact  ^  or  of  Law,^  is  reached.  Here  the  operation  of 
Intuition,  as  resulting  from  direct  observation  by  the  witness 
through  sense-perception  is  found  to  have  greatly  diminished.  Its 
place  is  now  supplied  by  a  largely  increased  influence  exerted  by 
the  element  of  Reasoning.  The  basis  of  the  mental  act  has  become 
greatly  extended,  including,  as  it  now  does,  the  direct  obseiwation 
of  persons  other  than  the  witness,  general  knowledge,  conimon  or 
special,  variously  acquired  by  the  witness,  the  results  of  previous 
observation  by  himself  and  subsequent  reflection  upon  them,  facts 
attracted  to  the  support  of  the  theory  and  consolidated  with  it, 
and  much  else  of  a  similar  nature.  Arriving  at  the  consideration 
of  Judgment,  a  further  difference  in  the  proportion  of  these  ele- 
ments of  Intuition  and  Deduction  has  again  become  evident.     So 

§  2498-1.  §§  1836  et  seq.  4.  §  1843. 

2.  §§  2291  et  seq.  5.  §§  2291  et  seq. 

3.  §§  2371  et  seq.  6-  §  2325  et  seq. 
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great  is  it  that  it  amounts  to  the  creation  of  an  individualized 
species  of  proof,  differing  in  kind  from  both  Inference  and  Con- 
clusion. So  far  as  the  witness  himself  is  concerned,  direct  observa- 
tion, the  operation  of  Intuition  upon  the  objective  facts  of  nature, 
has  entirely  disappeared.  Reasoning  has  grown  to  be  paramount, 
practically  exclusive.  The  facts  of  observation  but  furnish,  as  it 
were,  the  raw  material  upon  which  the  reasoning  of  the  expert 
exerts  its  higher  intellectual  powers  and  wealth  of  scientific  or 
practical  knowledge. 

An  arbitrary  classification.  —  It  must  at  once  be  conceded  that 
this  classification  is,  to  a  large  degree,  an  arbitrary  one,  both  as 
to  the  classes  or  species  of  testimony  thus  segregated  and  the 
particiilar  terms  used  to  designate  them.  The  line,  for  example, 
between  an  automatic  Inference  and  a  reasoned  one  or  between 
the  latter  and  a  Conclusion  is  one  difficult  to  draw,  however  well 
marked  it  may  appear  in  extreme  cases.  As  between  Conclusion 
and  Judgment,  however,  the  line  is  more  clearly  distinguishable. 
The  general  use  of  the  term  "  expert  evidence  "  indifferently  to 
cover  both  classes  of  evidence  tends  to  disguise  the  line  of  demarka- 
tion  between  the  two.  The  highly  useful  practice  of  permitting 
the  skilled  observer  to  testify  also  as  an  expert,  the  appeal  to  the 
dual  function  of  the  witness  being  often  embraced  in  a  single 
question,''  is  strongly  operative  to  the  same  effect.  Still,  the  dis- 
tinction seems  to  be  a  valid  one. 

For  purposes  of  study,  to  gain  any  scientific  insight  into  the 
laws  of  evidence,  classification  seems  essential.  The  truths  of 
science  are  those  of  causation,  knowledge  that  a  particular  ante- 
cedent is  invariably  attended  by  a  certain  consequent.®  In  any 
attempt  to  pursue  such  a  line  of  inquiry  with  regard  to  the  modern 
law  of  evidence,  the  blending  of  various  administrative  considera- 
tions furnished  by  the  facts  of  particular  cases  is  essentially 
baffling.  To  arrive  at  definite  results  in  connection  with  the  pres- 
ent subject,   the  principles   of  administration   under  which   the 

7.  §  2456.  motive  would  tend  to  lead  A  to  form 

8.  It  is  not  necessary  to  emphasize  a,  definite  purpose  for  killing  him., 
the  difference  between  the  meaning  Such  is  always  the  difference  between 
of  the  term  truth  as  applied  to  ob-  scientific  truths,  those  of  causation, 
jective  reality  as  for  example,  whether  and  the  objective  reality  of  nature 
A  killed  B  and  the  same  word  as  in-  which  is  so  largely  the  exclusive  form 
dicating  the  psychological  law  under  of  truth  considered  by  judicial  inves- 
whieh   the  existence  of  a  particular  tigation. 
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courts  administer  the  procedural  rules  of  evidence  for  the  dis- 
covery of  truth,  that  is,  objective  reality,  the  separate  considera- 
tions v^hieh  influence  the  mind  of  the  court  must  be  examined  as 
if  each  alone  were  operative,  apart  from  all  others.  Should  vary- 
ing results  occur  as  these  principles  are  applied  to  different  species 
of  evidence,  the  variations  must  be  examined.  It  has  therefore, 
seemed  necessary  to  segregate  the  various  classes  of  reasoning  that 
the  effect  of  applying  the  dominant  principles  of  judicial  ad- 
ministration to  them  might  be  the  more  readily  investigated.  The 
nomenclature  suggested  seems  well  adapted  for  the  purpose. 

Other  forms  of  reasoning  excluded.  —  It  will  be  observed  of 
the  enumerated  forms  of  reasoning  that  in  case  of  Inference  and 
Conclusion,  the  witness  is  permitted  to  state  his  mental  result  on 
account  of  the  inability  of  the  jury  to  understand  the  true  minor 
premise  from  which  they  are  to  judge ;  while  in  case  of  Judgment 
the  indulgence  is  accorded  a  proponent  because  of  the  inability  of 
the  jurors  to  grasp  the  true  major  premise,  it  being  a  proposition 
of  special  knowledge.  In  both  cases,  a  large  element  of  observa- 
tion is  seen  to  be  present ;  it  being  in  the  first  two  classes  of  rea- 
soning the  perception  of  the  witness  and  in  the  third  that  of  those 
who  testify  to  the  existence  of  facts  enumerated  in  the  hypotheti- 
cal question  which  is  employed.  Other  forms  of  reasoning,  those 
where  no  element  of  observation  is  involved  or  where  the  major 
premise  is  a  proposition  of  common  knowledge,  are  excluded  by 
the  general  position  which  administration  assigns  to  witnesses.* 
To  this  extent,  the  "  Opinion  Evidence  Rule,"  in  its  original, 
distinctive  and  valuable  sense,'"  still  continues  to  operate.^' 

Probative  force.  —  Partly  as  a  convenient  summary  for  results 
already  obtained,  and  in  part  as  a  matter  of  independent  interest, 
it  will  be  advisable  to  consider  the  evidentiary  weight  or  probative 
force  which  may  fairly  be  exerted  by  the  reasoning  of  witnesses  as 
this  has  been  outlined  in  the  various  categories  into  which  the 
subject  has  been  divided.  Obviously,  it  will  be  essential  to  pursue 
the  subject  qualitatively,  rather  than  quantitatively.  How  the 
court  would  consider  the  matter,  rather  than  how  it  would  be  re- 
garded by  the  jury,  is  the  object  of  the  inquiry.  To  ascertain  the 
belief-compelling  capacity  of  a  given  fact  or  set  of  facts  on  a  par- 
ticular issue  would  be  as  futile  as  it  would  be  unsatisfactory,  were 

9.  I  1800.  II-  See  also  §§  1802  et  seq. 

10.  §  2500  n.  1. 
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it  feasible.  To  consider,  however,  the  characteristic  differences  of 
the  various  categories  of  mental  result,  the  means  by  which  these 
are  enhanced  or  minimized  and  the  stages  and  method  by  which 
they  are  tested  may  well  form  a  suitable  epitomizing  of  the  results 
attained,  of  the  conclusion  reached,  in  the  volume  now  closing. 

§  2499.  Element  of  Observation In  ascertaining  the  probative 

force  to  be  accorded  to  the  statement  of  a  witness  based  directly 
upon  obserYation  the  court  and  jury  will  be  apt  to  have  in  mind 
certain  obvious  considerations.  Prominent  among  these,  is  the 
circumstance  that  the  statements  and  other  acts  of  a  witness,  in- 
deed of  anybody,  are  judicially  regarded  as  trustworthy  in  pro- 
portion as  they  are  involuntary.^  With  the  entrance  of  volition, 
is  thought  to  come  the  operation  of  self-interest,  reflections  as  to 
how  proposed  conduct  will  effect  a  certain  end.  Administration 
assumes,  in  many  connections,  that  in  a  world  where  correct  ob- 
servation may  be  of  the  highest  importance  to  the  personal  for- 
tunes of  the  observer,  he  will  be  apt  to  perceive  correctly  unless  the 
complicating  influence  of  emotion  should  intervene.  For  like 
reasons,  an  involuntary  statement  will  be  assumed  to  convey  the 
truth,  the  habit  of  truthtelling  being  one  well  calculated  to  advance 
one's  interest  in  the  way  perceived  by  the  average  man.  In  other 
words,  as  has  been  elsewhere  said,^  an  automatic,  instinctive  state- 
ment is  one  credited  by  judicial  administration  in  an  exceptional 
degree. 

Adequate  knowledge.  —  In  the  second  place  the  test  of  adequate 
knowledge  on  the  part  of  the  witness  may  always  be  applied, 
equally  by  judge  or  jury.  "  The  extent  of  the  witness's  acquaint- 
ance with  the  subject  may  always  be  inquired  into,  to  enable  the 
jury  to  estimate  the  weight  of  his  evidence."  * 

Menial  powers.  —  Aside  from  the  general  confidence  which 
administration  reposes  in  the  accuracy  of  intuitive  observation, 

§  2499-1.  Subjective     truth.  —  A  tive  truth   to   objective  reality,   this 

fact    which    judicial    administration  mental  automatism  is  usually  of  but 

persistently   ignores   should   be   care-  slight    assistance.      Any    other    view 

fully  borne  in  mind  in  this  connee-  makes  the  drunken  man  or  the  bab- 

tion.      The    automatic,    uncerebrated  bling  child  exceptionally  valuable  as 

utterance  establishes  merely  the  fact  judicial  guides  to  truth.     See  §  1774 

of  the   actual   condition   of   mind   of  n.  3. 

which  it  is  a  manifestation.     In  tak-  2.  §  1806. 

ing  the  further,  often  the  more  deli-  3.  Davis  v.  State,  35  Ind.  496,  497, 

cate  and  diflBcult,  step   from  subjec-  9  Am.  Rep.  760  (1871). 
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it  may  be  said  of  statements  of  fact  wlien  compared  to  those  in 
which  the  proportion  of  reasoning  is  high,  that  perhaps  the  most 
essential  point  in  connection  with  estimating  the  probative  force  of 
results  of  perception  is  that  the  opportunities  for  observation  are 
much  more  carefully  to  be  scrutinized  than  are  the  mental  powers 
of  the  observer.*  In  the  ease  of  Conclusion  and  Judgment,  the 
reverse  is  more  nearly  true.  The  influence  of  Reasoning  being 
large  in  proportion  to  that  of  observation,  the  adequacy  and  ac- 
curacy of  such  powers  are  chiefly  involved  in  these  species  of 
mental  result  and  are  most  carefully  to  be  estimated.  In  other 
Avords,  in  observing  and  reporting  the  existence  of  a  familiar  fact 
an  opportunity  for  exercising  the  perceptive  faculties  is  the  chief 
desideratum  in  a  valuable  witness.  On  the  other  hand,  the  draw- 
ing of  a  technical  inference,  a  scientific  conclusion  or  of  a  judg- 
ment on  a  matter  of  art  or  skill  regarding  facts  not  observed  by 
the  witness  is  dependent  for  its  probative  force  chiefly  upon  the 
antecedent  knowledge  and  mental  equipment  acquired  or  possessed 
by  the  witness. 

§  2500.  (Element  of  Observation);  How  Weight  is  tested; 
Detail  of  preliminary  Facts As  frequently  observed  in  connec- 
tion with  the  element  of  observation  in  its  various  aspects  pre- 
viously considered,  a  most  valuable  aid  in  determining  the  pro- 
bative force  ^  properly  to  be  accorded  to  the  mental  result  lies  in 

4.  "Testimony  may  broadly  be  di-  sumptions  of  law,  (§§  1082  et  seq.) 
vided  into  (1)  expression  or  opinion,  so  called,  reference  may  be  had  to 
and  (2)  assertions  of  fact;  and  the  other  portions  of  the  present  work, 
latter  into  (a)  matters  of  common  Some  criticism  has  been  made  by 
observation  or  patent  facts  and  (b)  judges  upon  the  necessity  and  even 
latent  facts,  the  subject  of  experi-  the  propriety  of  requiring  this  pre- 
ment  or  research.  It  is  clear  that  liminary  detail  of  constituting  facts, 
capacity  plays  a  chief  part  in  the  "  Exactly  what  is  meant  by  the  ex- 
trustworthiness  of  judgment  and  re-  pression  in  some  cases,  when  such 
search,  while  in  the  case  of  patent  evidence  has  been  admitted,  that  '  the 
facts  the  reliability  is  chiefly  ground-  witnesses  must  detail  the  facts  upon 
ed  on  the  assertor's  means  or  oppor-  which  the  opinion  is  based,'  we  do 
tunities  for  knowing."  Testimony  and  not  find  explained.  If  the  admissi- 
Authority,  8  Mind  N.  S.  p.  77.  bility  of  the  opinion  as  evidence  must 

§  2500-1.  Procedure.  —  For     some  depend  upon  the  facts  from  which  it 

consideration   of  the   probative   force  is  formed,  it  is  manifest  that  there  is 

which  procedure  has  given,  in  connec-  a  question  for   the  court   antecedent 

tion   with   the   reasoning   of   the   tri-  to  its  introduction,  and  that  to  pro- 

bunal,   to   certain   inferences   of   fact  mulgate    a    general    rule    as    to   the 

(§§    1026    et   seq.)    and   to  the   pre-  amount  and  quality  of  the  evidence 
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the  enumeration  by  the  witness  of  sueh  of  the  facts  at  the  basis  of 
his  inference  as  admit  of  effective  individual  statement.^     Any 


that  should  satisfy  the  Court  in  every 
case  would  be  impossible.  ...  It 
is  not  intended  that  the  admissibility 
of  the  evidence  shall  be  made  to  de- 
pend upon  the  ability  of  the  witness 
to  state  specific  facts  from  which  the 
jury  may,  independent  of  the  opinion 
of  the  witness,  draw  a,  conclusion  of 
sanity  or  insanity;  for  it  is  the  com- 
petency of  the  opinion  of  the  witness 
that  is  the  subject  of  inquiry.  The 
ability  of  the  witness  to  detail  cer- 
tain facts  of  the  mind  may  add  very 
greatly  to  the  weight  of  the  opinion 
given  in  evidence;  but  they  will  not 
of  necessity  affect  the  question  of 
competency."  Brown  v.  Com.,  14 
Bush.  407  (1878),  per  Hines,  J. 

"  The  qualification  that  the  opinion 
of  the  non-expert  must  be  accompa- 
nied by  a  statement  of  the  facts  on 
which  it  is  based  is  not  very  impor- 
tant; since,  whether  the  witness  be 
an  expert  or  a  non-expert,  the 
grounds  of  his  belief  and  his  oppor- 
tunities of  observation  may  always 
be  elicited;  and,  whether  the  witness 
be  of  the  one  class  or  the  other,  his 
testimony  should  be  rejected  by  the 
Court,  where  it  consists  of  a  mere 
naked  declaration  of  opinion  with 
neither  learning,  observation,  nor  ac- 
quaintance to  support  it."  Wood  v. 
State,  58  Miss.  743  (1881),  per  Chal- 
mers, C.  J. 

There  are,  apparently,  several  rea- 
sons for  requiring  the  enumeration. 
Probably  the  original  one  is  merely 
of  historical  interest  at  the  present 
time.  Ground  exists  for  believing 
that  as  the  term  "  opinion  "  was  em- 
ployed during  the  period  when  the 
rule  had  its  inception  it  was  intended 
to  mean  something  quite  diflferent 
from  that  which  was  subsequently 
understood  by  it.  This  later  mean- 
ing, as  has  been  seen,  is  equivalent 
to  reasoning  from  observation  and  is 
excluded,   so  far  as  excluded  at  aM, 


as  an  invasion  upon  the  province  ot 
the  jury.  §  1796  et  seq.  As  at  first 
used,  opinion  referred  to  the  guess, 
speculation  or  conjecture  of  one  who 
had  no  facts  whatever  to  submit, 
whether  acquired  by  observation  or 
in  any  other  way,  but  was  indulging 
in  pure  reasoning. 

"  It  is  no  satisfaction  for  a  witness 
to  say  that  he  '  thinketh '  or  '  per- 
suadeth  himself,'  and  this  for  two 
reasons;  first,  because  the  judge  is  to 
give  an  absolute  sentence,  and  for 
this  ought  to  have  a  more  sure  ground 
than  '  thinking ' ;  secondly,  the  wit- 
ness cannot  be  sued  for  perjury.'' 
Adams  v.  Canon,  Dyer  53b  (1622). 
To  remove  a  witness  from  under  a 
ban  of  this  kind,  the  proponent  would 
naturally  require  the  statement  of 
the  facts  or  some  of  them,  observed 
by  the  witness  This  would  consti- 
tute, as  it  were,  a  sufficient  guarantee 
that  he  was  stating  a  deduction  from 
facts  and  not  "  a  mere  opinion,"  as 
the  phrase  was  then  understood. 

At  a  later  time,  the  administrative 
advantages  in  so  delicate  a  matter  as 
the  use  of  an  act  of  reasoning  as 
secondary  evidence  of  being  able  to 
estimate  the  observing  and  inferring 
powers  of  the  witness,  naturally 
caused  the  retention  of  so  admirable 
an  expedient,  even  after  the  immedi- 
ate necessity  for  employing  it  had 
disappeared. 

2.  Alabama.  —  Birmingham  Ry., 
Light  &  Power  Co.  v.  Hayes,  44  So. 
1032  (1907)  ;  Birmingham  By.,  Light 
&  Power  Co.  v.  Handle,  43  So.  355 
(1907). 

Connecticut.  — ■  Grant  v.  Thomp- 
son, 4  Conn.  208   (1822). 

Delaware.  —  Duffield  v.  Morris,  2 
Harringt.  375,  385   (1838). 

District  of  Columbia.  —  Turner  v. 
American  Security  &  Trust  Co.,  29 
App.  460  (1907) ;  Horton  v.  V.  S.,  15 
D.  C.  310,  324  (1899). 
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Florida.  —  Armstrong  v.  State,  30 
Fla.  170,  201  (1892). 

Georgia.  —  Bowden  'y.  Achor,  95 
Ga.  243,  22  S.  E.  271  (1895).  See 
also  Choice  v.  State,  31  6a.  466 
(1860)  ;  Goodwyn  v.  Goodwyn,  20  Ga. 
600  (1856);  Bryan  v.  Walton,  20 
Ga.  480   (1856). 

Illinois.  —  Wallace  v.  Whitman, 
201  111.  59,  66  N.  E.  311   (1903). 

Indiana.  —  New  Jersey,  I.  &  I.  R. 
Co.  V.  Tutt,  80  N.  E.  420  (1907) 
(value  of  land)  ;  Blume  v.  State,  154 
Ind.  343,  56  N.  E.  771  (1900). 

Iowa.  —  In  re  Wharton's  Will,  109 
N.  W.  492  (1906);  Furlong  v.  Car- 
raher,  108  la.  492,  79  N.  W.  277 
(1899). 

Kansas.  —  Grimshaw  v.  Kent,  73 
Pac.  92   (1903). 

Kentucky.  —  Stafford  v.  Tarter,  29 
Ky.  Law  Rep.  1184,  96  S.  W.  1127 
(1906). 

Louisiana.  —  State  v.  Smith,  106 
La.  33,  30  So.  248  (1901). 

Maryland.  —  Baltimore  Belt  R.  Co. 
V.  Sattler,  102  Md.  595,  62  Atl.  1125 
(1906);  Safe  Deposit  &  T.  Co.  v. 
Berry,  93  Md.  560,  49  Atl.  401  (1901). 
jSee  also  Crockett  v.  Davis,  81  Md. 
134,  31  Atl.  710   (1895). 

Michigan.  —  Prentis  v.  Bates,  93 
Mich.  234,  242,  53  N.  W.  153  (1892). 

Minnesota.  —  Scott  v.  Hay,  90 
Minn.  304,  97  N.  W.  106  (1903); 
Woodcock  V.  Johnson,  36  Minn.  218, 
30  N.  W.  894   (1886). 

Missouri.  —  State  v.  Holloway,  156 
Mo.  222,  56  S.  W.  734  (1900)  ;  State 
V.  Soper,  148  Mo.  235,  49  S.  W.  1007 
(1899);  State  v.  Bronstine,  147  Mo. 
520,  49  S.  W.  512  (1899). 

Nebraska.  —  In  re  Isaac's  Estate, 
107  N.  W.  1016  (1906);  Snider  v. 
State,  56  Neb.  309,  76  N.  W.  574 
(1898)  ;  Lamb  v.  Lynch,  56  Neb.  135, 
76  N.  W.  428  (1898). 

Ohio.  —  Railroad  Co.  v.  Schulz,  43 
Oh.  St.  270,  282,  1  N.  E.  324  (1885). 

Oregon.  —  Lassas  v.  McCarty,  84 
Pac.  76    (1906);   Neppach  v.  Oregon 


&  C.  R.  Co.,  80  Pac.  482  (1905) 
(value). 

South  Carolina.  —  Jones  v.  Fuller, 
19  S.  C.  70  (1882)  ;  Seibles  v.  Black- 
head, 1  McMull.  56   (1840). 

Tessas.  —  Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Worth,  (Civ.  App.  1909)  116 
S.  W.  365 

West  Virginia.  —  Teter  v.  Teter, 
53  S.  E.  779  (1906)  (insanity  by 
nonexpert ) . 

United  States.  —  Porter  v.  Buck- 
ley, 147  Fed.  140,  78  C.  C.  A.  138 
(1906). 

"  Whenever  the  opinion  of  a  per- 
son is  deemed  to  be  relevant,  the 
grounds  on  which  such  opinion  ia 
baaed  are  also  deemed  to  be  relevant.'' 
State  «.  Nagle,  (R.  L  1903)  54  Atl. 
1063. 

California  rule.  —  Under  the  statu- 
tory rule  which  prevails  in  California, 
the  lay  witness  as  to  insanity  must 
be  an  intimate  acquaintance  and  state 
the  grounds,  furnished  by  observation, 
upon  which  he  rests  his  inference. 
Schander  v.  Gray,  (Cal.  1906)  86 
Pac.  695.     See  also  §  1908  n.  8. 

Certainty.  —  That  a  witness  speaks 
from  precise  knowledge  will  inevitably 
entitle  his  inference  or  conclusion  to 
greater  weight  than  is  given  to  a 
mere  conjecture.  Thus,  to  state  an 
extreme  case,  evidence  of  a  guess  that 
a  wire  was  of  a  particular  length 
cannot  prevail  against  the  testimony 
of  one  who  has  actually  measured  it. 
Mann  v.  Phoenix  Buck  &  Construc- 
tion Co.,  (Mo.  App.  1910)  132  S.  W. 
19. 

Improbability. — A  statement  which 
seems  to  be  in  accordance  with  human 
experience  and  agreeable  to  common 
knowledge  obviously  gains  probative 
force  from  the  circumstance.  On  the 
contrary,  a  statement  opposed  to  what 
all  men  feel  to  be  the  fact  demands 
strong  corroboration  in  order  to  in- 
sure belief.  Cavelin  r.  Stone  &  Web- 
ster Engineering  Corporation,  (Wash. 
1910)  112  Pac.  349. 


3377 


Practice  in  criminal  Cases. 


§  2500 


inference  not  so  accompanied  may  be  rejected,*  although  an  oppor- 
tunity for  cross-examination  *  or  the  presence  in  evidence  of  the 
facts  themselves  ^  has  been  held  to  serve  the  same  purpose.  Should 
the  detail  of  constituting  facts  prove  insufficient  to  warrant  the 
jury,  as  reasonable  men  in  acting  upon  the  inference  itself,  the 
latter  should  be  excluded.^  The  practice  is  the  same  in  criminal 
eases. ^    This  preliminary  detail  may  be  called  for  by  the  presiding 


Mistake.  —  It  may  always  be  shown 
that  a  witness  has  testified  under  a 
misapprehension  as  to  the  true  facts. 
Neely  v.  Western  Allegheny  R.  Co., 
219  Pa.  349,  68  Atl.  829   (1908). 

Oregon  rule.  —  The  rule  in  Oregon 
follows  that  of  California.  The  wit- 
ness who  is  to  give  an  inference  as  to 
sanity  must  be  an  intimate  acquaint- 
ance and  state  the  basis  of  his  belief. 
Lassas  v.  McCarty,  (Or.  1906)  84 
Pae.  76. 

Time.  —  Other  considerations  being 
equal,  probative  force  may  be  ac- 
corded in  proportion  to  the  recency  of 
the  observation.  Rickerton  v.  Town 
of  Minden,  (La.  1910)  53  So.  667. 
As  developed  on  the  preliminary  state- 
ments the  more  remote  appears  to  be 
the  time  at  which  an  observation  is 
made,  the  less  will  bf  its  evidentiary 
value. 

3.  California. — Eisenmayer  v.  Leon- 
ardt,  84  Pac.  43  (1906)  (value  of 
corporate  stock) . 

Georgia.  —  Slaughter  v.  Heath,  127 
Ga.  747,  57  S.  E.  69  (1907). 

Iowa.  — ■  Thayer  v.  Smoky  Hollov? 
Coal  Co.,  96  N.  W.  718   (1903). 

Nebraska.  —  Bothwell  v.  State,  99 
N.  W.  669  (1904). 

North  Dakota.  —  Raymond  v.  Edel- 
broek,  107  N.  W.  194  (1906). 

The  inference  of  the  lay  witness  as 
to  insanity  will  be  rejected  except 
when  accompanied  with  such  details 
that  jt  may  be  seen  whether  the  opin- 
ion of  the  witness  "has  any  relation 
to  or  can  fairly  be  said  to  be  depend- 
ent on  them."  Safe  Deposit  &  T.  Co. 
V.  Berry,  93  Md.  560,  49  Atl.  401 
<1901). 
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"  Before  the  witness  is  permitted 
to  express  an  opinion,  he  must  tes- 
tify to  something  in  the  appearance 
of  the  party  which  is  sufficient  at 
least  to  justify  the  inferencs  of  in- 
competency." Prentis  v.  Bates,  93 
Mich.  234,  242,  53  N.  W.  153  (1892). 

i.  Order  of  United  Commercial 
Travelers  of  America  v.  Barnes,  75 
Kan.  720,  90  Pac.  293  (1907). 

5.  Kinney  v.  Brotherhood  of  Amer- 
ican Yeoman,  (N.  D.  1905)  106  N.  W. 
44. 

6.  Alvord  V.  Alvord,  109  la.  113, 
80  N.  W.  306  (1899)  ;  Sayre  v.  Trus- 
tees of  Princeton  University,  192  Mo. 
95,  90  S.  W.  787  (1905);  Leahy  v. 
Gaylord  &  Eitapenc  Co.,  102  N.  Y. 
Suppl.  78,  117  App.  Div.  316   (1907). 

7.  Alabama. — Parrish  v.  State,  139 
Ala.  16,  38  So.  1012  (1904). 

Missouri.  —  State  v.  Speyer,  194 
Mo.  459,  91  S.  W.  1075   (1906). 

Nebraska.  —  Reed  v.  State,  106  N. 
W.  649   (1906). 

Tennessee.  —  Atkins  v.  State,  105 
S.  W.  353,  13  L.  R.  A.  (N.  S.)  1031 
(1907). 

Texas.  —  Eults  v.  State,  (Cr.  App. 
1906)  98  S.  W.  1057  (insanity); 
Henderson  v.  State,  (Cr.  App.  1906) 
93  S.  W.  550;  Taylor  v.  State,  (Cr. 
App.  1905)  90  S.  W.  647. 

Virginia.  —  Richards  v.  Com.,  59 
S.  E.  1104  (1908). 

United  States.  —  U.  S.  v.  Chisholm, 
153  Fed.  808   (1907). 

Action  of  appellate  courts.  —  A 
failure  to  require  a  detail  of  prelim- 
inary facts  will  not  be  regarded  as 
prejudicial  error,  provided  that  the 
facts  fully  appear  during  the  course 
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judge  as  part  of  the  direct  examination  *  or  the  proponent,  if  he 
deems  such  enumeration  calculated  to  reinforce  the  evidentiary 
weight  of  the  act  of  reasoning  itself,  may  offer  the  constituent 
facts  with  or  without  a  brief  statement  of  the  reasoning  employed, 
as  part  of  his  original  case. 

Insufficient  data.  —  Should  it  appear  upon  the  declaration  of 
constituting  facts  that  the  witness  is  guessing  or  conjecturing 
rather  than  using  inference  or  reason,  the  mental  result  will  be 
regarded  as  unworthy  of  admissibility.^  Thus,  an  experienced 
railroad  operator  though  expert  in  his  calling,  is  not  competent  to 
state  whether  in  view  of  his  observation  at  and  about  a  railroad 
wreck  the  speed  oi  the  train  did  not  exceed  fifty  miles  an  hour.^^ 

Fixing  attention.  —  As  the  degree  of  attention  with  which  the 
witness  has  been  able  to  observe  given  phenomena  largely  assists 
to  determine  the  probative  force  properly  accorded  to  his  observa- 
tion,^^ by  inhibiting  the  vividness  of  other  incoming  brain  im- 


of  the  testimony  and  justify  receiv- 
ing the  inference.  Atkins  v.  State, 
(Tenn.  1907)  105  S.  W.  353,  13  L.  R. 
A.  (N.  S.)  1031. 

On  the  other  hand,  to  refuse  to  ad- 
mit the  preliminary  statement  may 
warrant  a  reversal.  State  v.  Speyer, 
91  S.  W.  1075,  194  Mo.  459  (1906). 

A  question  which  does  not  in  terms 
call  for  a  detail  of  constituting  facts 
may,  nevertheless,  be  no  ground  for 
reversal  should  it  be  clear  that  the 
witness  must  have  understood  that  he 
was  to  base  his  opinion  upon  the 
facts  which  he  had  previously  stated 
as  observed  by  him.  Smith  v.  Ryan, 
(Iowa,  1907)  112  N.  W.  8. 

8.  People  r.  Youngs,  151  N.  Y.  210, 
45  N.  E.  460  (1896). 

9.  Ennis  v.  R.  B.  Little  &  Co.,  25 
R.  I.  312,  55  Atl.  884  (1903). 

10.  Neesley  v.  Southern  Pac.  Co., 
(Utah,  1909)  99  Pac.  1067. 

Obvious  error  of  opinion  based  on 
insufficient  data,  or  nonsense  clothed 
in  words  of  ''  learned  length  "  may  be 
disregarded  as  a  basis  for  supporting 
a  verdict.  Bucher  v.  Wisconsin  Cen- 
tral Ry.  Co.,  (Wis.  1909)  120  N.  W. 
618. 


11.  Alabama.  —  Dickson  i".  Bam- 
berger, 107  Ala.  293,  18  So.  290 
(1895). 

Connecticut.  —  Tomlinson  t'.  Derby, 
43  Conn.  562  (1876). 

Kentucky.  —  Kendall's  Ex'rs  i\ 
Collier,  97  Ky.  446,  30  S.  W.  1002 
(1895). 

Massachusetts. — O'Malley  v.  Com., 
182  Mass.  196,  65  N.  E.  30  (1902); 
Leslie  r.  R.  Co.,  172  Mass.  468,  52  N. 
E.  542  (1899)  ;  Com.  v.  Kennedy,  170 
Mass.  18,  48  N.  E.  770  (1897)  ;  Com. 
r.  Bishop,  165  Mass.  148,  42  N.  E. 
560  (1896);  Hunt  ■;;.  Boston,  152 
Mass.  169,  25  N.  E.  82  (1890)  ;  Wil- 
liams V.  Taunton,  125  Mass.  40 
(1878);  Lincoln  v.  Mfg.  Co.,  9  All. 
192  (1864);  Dickenson  v.  Fitchburg, 
13  Gray  556  (1859). 

Michigan.  —  Grenell  f.  R.  Co.,  124 
Mich.  141,  82  N.  W.  843  (1900); 
Cole  V.  R.  Co.,  105  Mich.  549,  63  N. 
W.  647  (1895)  ;  Detroit  &  M.  R.  Co 
V.  Van  Steinburg,  17  Mich.  99,  107 
(1868);  Angell  v  Rosenbury,  12 
Mich.  241,  257   (1864). 

Pennsylvania.  —  Howser  v.  Com., 
51  Pa.  341   (1865). 

"  It  was  very  important,  in  deter- 
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pressions,  any  ancillary  ^^  facts  tending  to  arrest  and  fix  the  atten- 
tion of  the  witness  may  well  be  shown  as  part  of  the  preliminary 
statement. 

Opportunities  for  observation-  —  An  important,  it  might  be 
said  an  all-important,  consideration  affecting  the  probative  weight 
of  an  inference  from  observation,  earnestly  expected  to  be  de- 
veloped by  a  proper  detail  of  constituent  facts,  is  as  to  the  oppor- 
tunities for  observation  which  the  witness  has  enjoyed. 

Thus,  in  respect  to  conduct^  as  that  a  witness  was  careful,^^ 
incompetent,^^  skilled^®  or  the  like,^®  which  has  been  somewhat 


mining  the  credit  to  be  given  to  the 
witness'  recollection,  to  know  whether 
any  or  what  reason  existed  at  the 
time  to  induce  the  observer  to  give 
particular  attention  to  the  appearance 
of  the  notes.  The  value  of  his  recol- 
lection would  depend  entirely  upon 
the  degree  of  attention  with  which  he 
observed  the  facts  and  the  reasons 
which  operated  upon  his  mind  to  ex- 
cite that  attention  and  to  fix  the 
facts  in  his  memory.  He  should 
therefore  have  been  allowed  to  state 
any  facts  which  had  that  effect, 
whether  relevant  to  the  issue  or  not." 
Angell  r.  Rosenbury,  12  Mich.  241, 
257   (1864),  per  Christiancy,  J. 

"  Is  your  recollection  refreshed,  or 
your  attention  called  to  that  from 
any  circumstance,  any  accident  that 
happened  there?"  O'Hagan  v.  Dil- 
lon, 76  N.  Y.  170,  173  (1879). 

12.  See  §  1765. 

13.  McGuerty  v.  Hale,  161  Mass.  51, 
36  N.  E.  682  (1894)  ;  Gahagan  v.  K. 
Co.,  1  All.  190  (1861)  ;  Frazier  v.  R. 
Co.,  38  Pa.  104,  111  (1860). 

14.  Cherokee  Co.  v.  Dickson,  55 
Kan.  62,  39  Pac.  691  (1895)  ("way 
in  which  he  did  his  work  " )  ;  Galves- 
ton H.  &  S.  A.  R.  Co.  V.  Davis,  92 
Tex.  372,48  S.  W.  570   (1898). 

The  incompetency  of  an  employee, 
his  general  character  "  must  rest 
largely  upon  the  opinions  of  witnesses, 
based  upon  their  observation  of  the 
conduct  of  the  individual,  and  upon 
the    impressions    formed   upon    their 


minds  by  reports  of  other  persons." 
Columbus  &  R.  R.  Co.  v.  Christian,  97 
Ga.  56,  25  S.  E.  411    (1896). 

A  contrary  view,  maintaining  that 
the  personal  opinion  of  one  acquaint- 
ed with  a  given  individual  as  to  his 
incompetency  should  not  be  received 
has  been  entertained.  Lacy  v.  Kos- 
suth Co.,  106  la.  16,  75  N.  W.  689 
( 1898 )  ( "  mere  individual  opinion  " )  ; 
Stoll  V.  Daly  Min.  Co.,  19  Utah  271, 
57  Pac.  295  (1899). 

15.  Clark  v.  Com.,  (Ky.  1901)  63 
S.  W.  740  (abortion)  ;  Nutzmann  v. 
Ins.  Co.,  78  Minn.  504,  81  N.  W.  518 
(1900)  (hydraulic  elevator);  Crane 
Co.  V.  Columbus  C.  Co.,  20  C.  C.  A. 
233,  73  Fed.  984  (1896);  R.  v.  Wil- 
liamson, 8  C.  &  P.  635  (1807)  (mid- 
wife). 

The  evidence  has  been  excluded. 
Butler  V.  R.  Co.,  87  la.  206,  210,  54 
N.  W.  208  (1893);  Leighton  v.  Sar- 
gent, 31  N.  H.  119,  132   (1855). 

16.  Massachusetts.  —  Baldwin  v.  R. 
Co.,  4  Gray  333  (1855)    (negligent). 

Michigan.  —  Lewis  v.  Emery,  108 
Mich.  641,  66  N.  W.  569  (1896) 
(competent  workman). 

Pennsylvania.  —  Hays  v.  Miller,  77 
Pa.  239   (1874)    (competency). 

Texas.  —  Houston  &  T.  C.  R.  Co.  v. 
Patton,  9  S.  W.  175  (1888)  (care- 
less). 

England.  —  Greville  v.  Chapman,  5 
Q.  B.  738  (1844)    (dishonorable). 

On  the  other  hand,  the  evidence  has 
been  denied  admissibility.     Langston 
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considered  in  another  place  ^^  and  which  substantially  amounts  to 
a  characterization  of  mental  traits  or  habits  ^*  of  thought,  the 
weight  of  the  inference  is  almost  directly  dependent  upon  the 
opportunities  for  observation  offered  and  utilized. 

§  2501.  (Element  of  Observation;  How  Weight  is  tested); 

Tests  of  Reasoning  employed.  —  The  test  of  the  preliminary  detail 
of  constituting  facts  as  applied  to  the  mental  result  from  observa- 
tion attaches,  in  case  of  Inference,  most  directly  to  the  question 
of  opportunities  for  observation,  this  being  the  principal  subject 
for  consideration  in  such  a  connection.  The  testing  effect  of  the 
preliminary  details  of  constituting  facts  is  by  no  means  confined 
to  the  element  of  intuition  or  observation.  It  has  also  an  import- 
ant influence  in  determining  the  mental  powers  of  the  witness  for 
collecting,  coordinating  and  summarizing  the  physical  phenomena 
which  have  come  to  him  by  way  of  sense-perception.^  The  facts 
which  he  details  as  having  been  observed  by  him  constitute,  as  it 
were,  part  of  the  data  or  premises  upon  which  his  reasoning  is 
based.  The  fact  of  their  existence  therefore  determines,  to  a 
greater  or  less  extent,  the  accuracy  or  probative  force  of  the  in- 
ference or  conclusion  itself.  True  facts,  however,  may  lead  to  a 
false  inference.  The  phenomena  may  have  been  correctly  observed 
and  accurately  reported,  but  they  may  not  lead  to  the  result 
which  the  observer  has  drawn  from  them.^  The  presiding  judge 
is  quite  justified  in  saying  to  the  jury,  in  reference  to  this  aspect 
of  the  preliminary  detail,  that  they  will  give  weight  to  the  reason- 
ing in  proportion  as  they  find  the  alleged  facts  upon  which  the 
witness  says  it  was  based  to  be  actual  ones.^     For  example,  the 

V.  R.  Co.,  147  Mo.  457,  48  S.  W.  835  Beckwith  ,    43      Conn.      11       (1875) 

(1898)      (competency);     Boettger    v.  (horse). 

Iron  Co.,  136  Mo.  531,  38  S.  W.  298  Some  intimation  has  been  made  of 

(1896)  ;  Hicks  V.  R.  Co.,  63  S.  C.  559,  a  contrary  view,  to  the  effect  that  the 

41  S.  E.  753   (1903)    (competency).  inference   is    inadmissible.     Hayes   v. 

17.  §§  1859,  1860.  Smith,  62  Oh.  St.  161,  56  N.  E.  879 

18.  Disposition  of  animals.  —  Less  (1900)    (dangerous  dog), 
objection  exists  to  receiving  the  infer-  §  2501-1.  Hammond,  etc.,  R.  Co.  f. 
ence  as  to  character  from  observation  Spyzehalski,  17  Ind.  App.  7,  46  N.  E. 
in   case   of   the   lower    animals.     See  47   (1897). 

§§  1852  n.  3,  1937.    A  competent  ob-  2.  Connecticut  Mut.  L.  Ins.  Co.  v. 

server,  for  example,  will  be  permitted  Ellis,  88  111.  516  (1878). 

to   state  his   opinion   as  to  the   dis-  3.  Frost  r.  Milwaukee,  etc.,  R.  Co., 

position  of  a  horse  or  other   animal  96  Mich.  470,  56  N.  W.  19    (1893); 

which  he  has  observed.     Sydleman  v,  Clark  v.  State,  12  Ohio  483,  40  Am. 
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inference  of  an  observer  that  a  train  of  a  given  momentum  running 
at  a  particular  rate  of  speed  could  be  stopped  within  a  certain  dis- 
tance may  properly  be  held  to  be  irrelevant  in  proporti-on  as  the 
actual  rate  of  motion  was  a  different  one.*  But  the  court  may 
equally  well  suggest  to  the  jury  that  they  are  authorized  to  give 
weight  to  the  inference  or  conclusion  of  the  observer  in  proportion 
as  they  find  from  the  preliminary  statement  that  he  is  possessed 
not  only  of  keen  powers  of  observation  and  strong  memory  but 
also  of  ability  to  reason  in  a  logical  and  convincing  manner. 

Possibilities.  —  A  legitimate  line  of  inquiry  on  the  part  of  the 
opponent  of  an  inference  is  as  to  the  possibility  of  the  witness 
having  been  able  to  observe  phenomena  or  to  draw  a  mental  deduc- 
tion from  them.  The  alleged  impossibility  may  be  due  to  several 
causes.  It  may  be  objective  as  where  it  is  claimed  that  by  reason 
of  his  being  somewhere  else,  i.  e.,  alibi,  or  on  account  of  an  inter- 
vening obstacle  or  some  incident  of  his  position,  it  was  beyond  the 
power  of  the  observer  to  have  seen  what  he  says  he  saw.  On  the 
other  hand,  the  alleged  impossibility  may  be  subjective  to  the 
observer,  as  where  it  is  said  that  the  latter  was  drunk  ^  at  the  time 
of  making  his  alleged  observations. 

§  2502.  (Element  of  Observation;  How  Weight  is  tested; 
Tests  of  Reasoning  employed) ;  Inferences  of  other  Observers.  — 

A  test  frequently  applied  to  the  probative  force  of  reasoning  from 
observation  is  an  inquiry  as  to  whether  others  have  not  observed 
the  same  phenomena  and  reached  different  conclusions.^ 

§  2503.  (Element  of  Observation;  How  Weight  is  tested; 
Tests  of  Reasoning  employed);  Possibility  of  different  mental 

Result The  reasoning  of  a  witness  from  observation  may  be 

tested  and  its  probative  force  gauged  by  ascertaining  whether  a 
different  cause  than  that  assigned  by  the  observer  might  not 
equally  well  account  for  the  phenomena  perceived.^ 

Dec.  481    (1843)  ;   Easton  First  Nat.  4.  Frost  v.  Milwaukee,  etc.,  R.  Co., 

Bank   v.    Wireback,    106    Pa.    St.    37  96  Mich.  470,  56  N.  W.  19  (1893). 

(1884)  ;   Foster  v.  Dickenson,  64  Vt.  5.  Sisson   v.   Conger,   1   Thomps.   & 

233,  24  Atl.  253  (1891).  C.   (N.  Y.)  564   (1873). 

Should    the    facts   turn   out   to   be  §  2502-1.  Connecticut  Mut.  L.  Ins. 

different  from   what  the  witness  be-  Co.  v.  Ellis,  89  111.  516  (1878). 

lieves    that    they    are,    his    inference  §   2503-1.  People  t".   Knight,    (Gal. 

may  possess  but  little  probative  force.  1895)    43  Pac.  6;  Com.  v.  Mullina,  2 

Clark  V.  State,   12  Ohio  483,  40  Am.  Allen   (Mass.)   295   (1861);   Bathrick 

Dec.  481   ( 1843 ) .  V.  Detroit  Post,  etc.,   Co.,   50  Mich. 
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§  2504.  Element  of  Reasoning ;  How  Weight  is  tested Having 

considered,  in  this  very  inadequate  way,  the  tests  directly  appli- 
cable to  the  element  of  observation  or  intuition,  it  becomes  essential 
to  consider,  in  an  equally  cursory  manner  in  addition  to  the  in- 
cidental treatment  given  in  the  preceding  sections,  certain  of  the 
more  prominent  tests  which  judicial  administration  is  in  the  habit 
of  applying  for  the  determination  of  probative  force,  to  its  com- 
panion element  or  yoke-fellow  in  a  blended  mental  result.  Deduc- 
tion or  Eeasoning.  These  tests  become  of  increasing  importance, 
as  was  to  have  been  anticipated,  in  pToportion  as  the  element  of 
reasoning  increases.  Least  evident,  therefore,  in  case  of  Infer- 
ence,^ somewhat  more  so  where  the  inference  is  reasoned,^  the 
necessity  for  the  use  of  these  tests  is  augmented  in  the  employ- 
ment of  Conclusions  ®  and  culminates  in  connection  with  the  use 
of  the  Judgment  *  of  the  expert. 

Adopting  premises.  —  Not  only  may  facts  be  directly  supplied 
by  the  "witness  in  aid  of  his  inference,^  he  is  perhaps  employing 
them  indirectly  under  the  composite  form  of  the  major  premise, 
the  general  proposition  which,  by  way  of  induction,  certain  facts 
of  the  witness'  experience  have  enabled  him  to  draw.  This  is 
apt  to  be  found  to  be  true,  in  a  marked  degree,  of  the  skilled  wit- 
ness, whether  testifying  as  an  observer  or  as  an  expert.®  Such  a 
person,  after  detailing  as  a  preliminary  matter  the  facts  of  per- 
sonal observation  upon  which  his  incomplete  or  imperfect  induc- 
tion ''  rests,*  may  state  the  general  proposition  so  created,  if  he  is 
using  it  as  a  premise  of  his  reasoning.  This  practice,  obviously 
in  the  interests  of  fairness  by  acquainting  the  jury  as  to  the  actual 
basis  of  the  reasoning  employed,  is  by  no  means,  however,  limited 
to  the  case  of  skilled  witnesses. 

Ordinary  observer.  —  Under  appropriate  circumstances,  an  ordi- 
nary observer  may  state  a  major  premise  which  his  experience  has 
taught  him  by  way  of  induction  and  which  he  is  utilizing  as  the 
basis  of  his  inference.® 

629,  16  N.  W.  172,  45  Am.  Kep.  63          7.  §  1731. 

(1883).  8.  Clinton  v.  Howard,  42  Conn.  294 

§  2504-1.  §§  1836  et  seq.  (1375)  .  Moreland  v.  Mitchell  County, 

2-  §  ^^4^-  40    Iowa    394    (1875);    Matteson    v. 

3    §§  2291  et  seq.  -j^^^  York  Cent.  R.  Co.,  62  Barb.   (N. 

4.  §§  2371  et  seq. 


I  iTerll  f  BoSn,'  164  Mass.  92,      SV"!"!"'   ''l'"' 
41  N.  E.  227  (1895). 


Y.)    364    (1862);   Griffen  r.  Joannes, 
i  Wis.  601   (1891). 
9.  Griffin  v.  Joannes,  80  Wis.  601 
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Nor  is  this  the  limit  to  which  the  ordinary  observer  may  be 
found  to  go  in  this  direction.^"  In  the  same  way,  on  an  action  for 
damages  caused  by  the  frightening  of  a  horse  by  a  pile  of  lumber, 
a  non-expert  witness,  being  asked :  "  What  obstructions  usually 
make  horses  shy  according  to  your  experience  ?  ,  was  held  entitled 
to  reply :  "Anything  new  put  in  the  road  would  cause  almost  any 
horse  to  shy."  "  As  such  general  propositions  of  experience  are, 
as  a  rule,  matters  of  common  knowledge,^^  as  to  which  no  evidence 
need  be  offered,  the  practice  of  requiring  the  statement  of  such  a 
major  premise  is,  it  may  be  fairly  said,  most  frequently  applied 
in  case  of  the  skilled  observer. 

Physicimis.  —  The  skilled  medical  witness  is  frequently  asked 
to  state  general  propositions  which  he  has  formed  as  an  induction 
from  the  facts  of  his  own  experience.  He  may,  for  example,  do 
this  in  connection  with  asserting  the  existence  of  a  relation  of 
causation  between  a  given  fact  and  certain  observed  symptoms.-'^ 

§  2505.  (Element  of  Reasoning;  How   Weight  is  tested); 

Qualifications  of  Witness.  —  An  unquestionably  sound  proposition 
is  to  the  effect  that  the  evidentiary  weight  of  the  judgment  of  a 
skilled  witness  is  largely  dependent  upon  qualifications  possessed 
by  him,  his  knowledge  of  the  facts  and  principles  of  his  art,  the 
skill  and  experience  which  he  has  acquired  and  the  experiments 
or  researches  which  he  has  made.^  Such  a  witness,  speaking  on  a 
matter  of  art,  science  or  trade,  presents,  among  others,  this  ad- 
ministrative peculiarity.  The  jury  have,  in  themselves  con- 
sidered, little  knowledge  on  which  to  base  a  rational  judgment 
upon  the  probative  force  of  statements  on  subjects  so  far  beyond 
the  natural  scope  of  their  experience.  The  danger  is  to  be  appre- 
hended by  judicial  administration  that  the  jurors,  being  plausibly 
aided  by  facile  experts  following  the  adroit  management  of  counsel, 

(1891)     (condition    of    fruit    on    ar-  circumstances.     Chicago,  etc.,  R.   Co. 

rival).  r.  Truitt,  68  111.  App.  76  (1806). 

10.  To    a    certain    extent,    such    a  11.  Clinton   v.    Howard,    42    Conn. 

witness  may  be  forming  propositions  294    (1875).      See   also   Moreland   v. 

of    experience     from     the     induction  Mitchell  County,  40  Iowa  394  (1875). 

which  covers  a  series  of  repeated  ob-  12.  §  694. 

servations  even  with  regard  to  the  13.  Mattison  v.  New  York  Cent.  E. 
most  trivial  matter.  Thus,  one  who  Co.,  62  Barb.  N.  Y.  364,  377  (1862). 
has  noticed  the  eflfect  of  wind  upon  a  §  2505-1.  Carr  v.  Northern  Liber- 
particular  gate  may  declare  his  opin-  ties,  35  Pa.  St.  324,  78  Am.  Dec.  342 
ion  as  to  what  will  follow  under  given  ( I860 )  ;    State  v.  Ward,  39  Vt.  225 


§  2505 
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may  do  little  individual  weighing  of  the  testimony  but  be  led, 
yielding  to  their  customary  emotionalism.* 

Any  fair  test  should  be  sedulously  applied  until  its  usefulness  is 
exhausted.*  The  judgment  of  the  most  profound  and  dignified 
expert  has  or  ought  to  have,  like  the  statement  of  the  most  ordi- 
nary witness,  simply  the  probative  force  of  that  which  is  back  of  it. 
What  this  is,  it  at  once  becomes  the  duty  of  counsel  to  ascertain. 

In  judging  of  the  probative  force  of  an  act  of  reasoning,  the 
jury,  therefore,  will  make  a  careful  scrutiny  and  estimate  of  the 
true  qualifications  of  the  witness.  For  while  the  presiding  judge 
is  required  to  pass  upon  the  competency  of  all  witnesses  as  a  pre' 
liminary  to  their  being  received,*  and  while,  in  case  even  of  a 


(1867);    Lehigh   Valley   Coal   Co.   v. 
Chicago,  26  Fed.  415   (1886). 
8.  §§  95,  100. 

3.  Birmingham  Nat.  Bank  v.  Brad- 
ley, 108  Ala.  205,  19  So.  791   (1895). 

4.  Alabama.  —  White  v.  State,  133 
Ala.  122,  32  So.  139  (1902);  Louis- 
ville &  N.  E.  Co.  V.  Sandlin,  125  Ala. 
585,  28  So.  40  (1900). 

Arkansas.  —  Hunnicott  r.  Kirk- 
patriek,  39  Ark.  172   (1882). 

California.  —  Sowden  v.  Quartz 
Mining  Co.,  55  Cal.  451  (1880) 

Connecticut.  —  Barber  v.  Manches- 
ter, 72  Conn.  675,  45  Atl.  1014 
(1900)  ;  Hygeia  D.  W.  Co.  v.  Hygeia 
I.  Co.,  70  Conn.  516,  40  Atl.  534 
(1898)  ;  State  -v.  Main,  69  Conn.  123, 
37  Atl.  80  (1897). 

District  of  Columbia.  —  Lansburgh 
V.  Wimsott,  7  D.  C.  App.  271,  274 
(1895). 

Florida.  —  Davis  v.  State,  32  So. 
822   (1902). 

Indiana.  —  Jenney  Electric  Co.  V. 
Branham,  145  Ind.  314,  41  N.  E.  448 
(1895);  Fort  Wayne  f.  Coombs,  107 
Ind,  85,  7  N.  E.  743  (1886). 

Maine.  —  State  v.  Thompson,  80 
Me.  200,  13  Atl.  892  (1888)  ;  Higgins 
v.  Higgins,  75  Me.  346   (1883). 

Massachusetts.  —  Lawrence  v.  Bos- 
ton, 119  Mass.  132  (1875);  Tuckert). 
Railroad,  118  Mass.  548  (1874); 
Ctom.  V.  Williams,  105  Mass.  68 
(1870);     Gossler     v.    Refinery,     103 


Mass.  335  (1869);  Swan  v.  Middle- 
sex, 101  Mass.  177  (1869);  Marcy  v. 
Barnes,  16  Gray  164  (1860);  Quin- 
sigamond  Bank  v.  Hobbs,  11  Gray  257 
(1858)  ;  Lincoln  v.  Barre,  5  Cush.  591 
(1850). 

Michigan.  —  Ives  v.  Leonard,  50 
Mich.  299,  15  N.  W.  463  (1883)  ;  Mc- 
Ewen  V.  Bigelow,  40  Mich.  217 
(1879). 

Minnesota.  —  Yorks  v.  Mooberg, 
84  Minn.  502,  87  N.  W.  115  (1901); 
Backus  V.  Ames,  79  Minn.  145',  81  N. 
W.  766  (1900);  Beckett  v.  Aid 
Assoc,  67  Minn.  298,  69  N.  W.  923 
(1897);  Blondel  v.  R.  Co.,  66  Minn. 
284,  66  N.  W.  1079    (1896). 

Missouri.  —  Helfenstein  v.  Medart, 
136  Mo.  595,  36  S.  W.  863  (1896). 

Nebraska.  —  Schmuek  r.  Hill,  96 
N.  W.  158  (1903);  Omaha  L.  &  T. 
Co.  V.  Douglas  Co.,  62  Nebr.  1,  86  N. 
W.  936  (1901);  Missouri  P.  R.  Co. 
V.  Fox,  60  Nebr.  531,  83  N.  W.  744 
(1900). 

New  Hampshire.  —  Carpenter  v. 
Hatch,  64  N.  H.  576,  15  Atl.  219 
(1888);  Goodwin  v.  Scott,  61  N.  H. 
114  (1881)  ;  Ellingwood  v.  Bragg,  52 
N.  H.  490  (1872);  Dole  r.  Johnson, 
50  N.  H.  459   (1870). 

Xeio  Jersey.  —  New  Jersey  Z.  &  I. 
Co.  V.  L.  Z.  &  I.  Co.,  59  N.  J.  L.  189, 
35  Atl.  915  (1896). 

Xew!  York.  —  Slocovich  v.  Ins.  Co., 
108  N.  Y.  62,  14  N.  E.  802   (1888); 
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skilled  witness  the  action  of  the  trial  judge  will  not  be  reversed 
in  an  appellate  court  except  where  his  course  has  been  manifestly 
unreasonable,"  the  ultimate  evidentiary  weight  to  be  accorded  to 


Nelson    v.    Ins.    Co.,    71    N.    Y.    460 
(1877). 

North   Carolina.   —   State   v.   Wil- 
cox,  44   S.   E.   625    (1903);    Geer   V. 
Durham  W.   Co.,   127   N.   C.  439,   37 
S.   E.   474    (1900);    Blue  v.  E.   Co., 
117  N.  C.  644,  23  S.  E.  275   (1895) 
State  !'.  Cole,  94  N.  C.  964    (1886) 
State  V.  Secrest,  80  N.  C.  450  (1879) 
Flynt   ;;.   Bodenhamer,  80   N.   C.   205 
(1879). 

Oregon.  —  Ruckman  v.  Lumber  Co., 
42  Or.  231,  70  Pac.  811  (1902); 
Farmers'  &  T.  N.  Bank  v.  Woodell, 
38  Or.  294,  61  Pac.  837   (1900) 

Pennsylvania.  —  Stevenson  v.  Er- 
bervale  Coal  Co.,  203  Pa.  316,  52  Atl. 
201  (1902);  First  Nat'l  Bank  v. 
Wircbach's  Ex'r,  106  Pa.  44  (1884); 
Delaware  &  C.  Towboat  Co.  v.  Starrs, 
69  Pa.  41  (1871);  Sorg  v.  Congre- 
gation, 63  Pa.  161  (1869);  Ardesco 
Oil  Co.  r.  Gilson,  63  Pa.  152  (1869). 

Rhode  Island.  —  Ennis  v.  Little,  55 
Atl.  884  (1903);  Sarle  v.  Arnold,  7 
R.  I.  586  (1863);  Howard  v.  Prov- 
idence, 6  R.  I.  514  (1860). 

Tennessee.  —  Bruce  v.  Beall,  99 
Tenn.  303,  41  S.  W.  445  (1897); 
Powers  V.  McKenzie,  90  Tenn.  181,  16 
S.  W.  559  (1891). 

Utah.  —  Garr  v.  Craney,  25  Utah 
193,  70  Pac.  853  (1902);  Budd  v.  R. 
Co.,  23  Utah  515,  65  Pac.  486  (1901)  ; 
State  V.  Webb,  18  Utah  441,  56'  Pac. 
159  (1899);  Wright  r.  S.  P.  Co.,  15 
Utah  421,  49  Pac.  309  (1897>. 

Vermont.  —  Watriss  v.  Trendall, 
74  Vt.  54,  52  Atl.  118  (1901)  ;  Bemis 
V.  R.  Co.,  58  Vt.  641,  3  Atl.  531 
(1886);  Carpenter  v.  Corinth,  58  Vt. 
216,  2  Atl.  170  (1885)  ;  Lamoille  Val- 
ley R.  Co.  V.  Bixby,  57  Vt.  563 
(1885);  State  v.  Ward,  39  Vt.  225 
(1867). 

Virginia.  —  Richmond  L.  &  M.  W. 
V.  Ford,  94  Va.  616,  27  S.  E.  509 
(1897). 


Washington.  —  Czarecki  v.  R.  & 
N.  C.  Co.,  30  Wash.  288,  70  Pac.  750 
(1902). 

United  States. — Bradford  Glycerine 
Co.  v.  Kizer,  51  C.  C.  A.  524,  113  Fed. 
895  (1902);  Union  P.  R.  Co.  v. 
Novak,  15  U.  S.  App.  400,  414,  9  C. 
C.  A.  629,  61  Fed.  573  (1894)  ;  Still- 
well  Mfg.  Co.  V.  Phelps,  130  U.  S. 
527,  9  Sup.  601  (1888). 

Canada.  —  Prceper  v.  R.,  15  Can. 
Sup.  401,  408,  410   (1888). 

"  Whether  a  witness  has  a  special 
and  peculiar  knowledge  is  as  much  a 
question  of  fact  as  the  question 
whether  a  search  is  diligent  and  thor- 
ough." Jones  V.  Tucker,  41  N.  H. 
549  (1860),  per  Doe,  J. 

5.  "  In  extreme  cases,  where  a  seri- 
ous mistake  has  been  committed 
through  some  accident,  inadvertence, 
or  misconception,  his  action  may  be 
reviewed."  Fayette  v.  Chesterville,  77 
Me.  33   (1885). 

The  ruling  will  stand  "  unless  it  is 
made  clearly  to  appear  from  the  evi- 
dence that  it  was  not  justified  or  that 
it  was  based  upon  some  error  in 
law."  Marston  v.  Dingley,  88  Me. 
546,  34  Atl.  414  (1896). 

The  action  of  the  trial  judge  is 
"  conclusive,  unless  it  appears  upon 
the  evidence  to  be  erroneous  or  to 
have  been  founded  upon  some  error 
in  law."  Perkins  v.  Stickney,  132 
Mass.  217  (1882). 

See  also  White  v.  McPherson, 
(Mass.  1903)  67  N.  E.  643;  Bowen  v. 
R.  Co.,  179  Mass.  524,  61  N.  E.  141 
(1901);  Toland  v.  Paine  F.  Co.,  179 
Mass.  501,  61  N.  E.  52  (1901); 
Amory  v.  Melrose,  162  Mass.  556,  39 
N.  E.  276  (1895)  ;  Com.  v.  Hall,  164 
Mass.  152,  41  N.  E.  133  (1895) ;  Low- 
ell V.  Com'rs,  146  Mass.  412,  16  N. 
E.  8  (1888);  Warren  v.  Water  Co., 
143  Mass.  164,  9  N.  E.  527  (1887); 
Campbell  v.  Russell,   139  Mass.  279, 
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§  2506.  (Element  of  Reasoning;  How  Weight  is  tested; 
Qualifications  of  Witness) ;  Direct  Indorsement  by  Others.  —  The 

qualifications  of  a  skilled  witness  may  be  affirmatively  established 
and  the  probative  force  of  his  act  of  reasoning  directly  enhanced  ^ 
by  the  indorsements  of  his  skill  and  ability  given  by  others  "  in- 
cluding experts.^  No  indulgence  is  implied  to  the  effect  that  the 
corroborating  witness  should  estimate  the  probative  weight  of  the 
evidence  actually  furnished.*  It  need  scarcely  be  said  that  one 
witness  cannot  properly  be  asked  as  to  the  credibility  of  the  testi- 
mony given  by  another.^ 

To  sovie  courts,  this  practice  has  seemed  objectionable.  Accord- 
ingly, they  have  permitted  the  qualifications  of  a  skilled  witness 
to  be  established  in  no  other  way  than  upon  his  own  examination.® 

"  If  I  have  seen  a  workman  doing 
his  work  frequently,  and  know  hia 
skill  myself,  surely,  if  I  myself  am  a 
judge  of  such  work,  I  can  testify  to 
his  skill."  Laros  r.  Com.,  84  Pa.  208 
(1877). 

A  contrary  view  has  been  main- 
tained, the  evidence  being  rejected. 
Louisville  &  X.  R.  Co.  r.  Elliott, 
(Ala.  1910)   52  So.  28. 

For  the  reverse  process,  showing 
lack  of  qualification  in  a  member  of 
the  profession  to  which  the  witness 
belongs,  a  reference  may  be  had  to 
another  section  of  the  present  work. 
See  §  2544. 

4.  Haverhill  L.  &  F.  Ass'n  v. 
Cronin,  4  All.  163   (1862). 

5.  Holliman  v.  Cabanne,  43  Mo. 
569   (1869). 

See  also  §  2495. 

6.  Birmingham  R.  &  E.  Co.  f.  El- 
lard,  135  Ala.  433,  30  So.  276  (1903)  ; 
De  Phue  r.  State,  44  Ala.  32  (1870)  ; 
Tullis  r.  Kidd,  12  Ala.  648  (1847); 
Forcheimer  r.  Stewart,  73  Iowa  216, 
35  N.  W.  148  (1887)  ;  Brabo  r.  Mar- 
tin, 5  La.  177  (1832)  (confusing  the 
issues). 

"  I  submit  that  one  expert  cannot 
go  upon  the  stand  and  swear  that  an- 
other expert  is  a  fool." 


1  N.  E.  345  (1885);  Com.  v.  Nefus, 
135  Mass.  554  (1883);  Hill  V.  Home 
Ins.  Co.,  129  Mass.  349  (1880). 

"  So  long  as  the  evidence  of  facts 
do  not  constitute  or  conclusively  show 
skill,  and  such  skill  is  matter  of  fact 
to  be  inferred  from  such  evidence  or 
facts,  the  finding  of  the  Court  is  not 
revisable  in  that  respect  as  being 
error  in  law."  Wright  r.  Williams' 
Estate,  47  Vt.  232   (1874). 

6.  State  v.  Ward,  39  Vt.  225 
(1867). 

§  2506-1.  §  2524. 

2.  Tullis  r.  Kidd,  12  Ala.  650 
(1847)    (physician). 

3.  loica.  —  State  v.  Maynes,  61  la. 
120,  15  K  W.  864  (1883). 

Michigan.  —  People  v.  Holmes,  111 
Mich.  364,  69  N.  W.  501  (1897); 
Mason  r.  Phelps,  48  Mich.  131,  11  N. 
W.  413   (1882). 

Minnesota.  —  Martin  r.  Courtney, 
75  Minn.  255,  77  N.  W.  813  (1899). 

Missouri.  —  Thompson  r.  Ish,  99 
Mo.  160,  12  S.  W.  510,  17  Am.  St. 
Rep.  552  (1889). 

Pennsylvania.  —  Laros  v.  Com.,  84 
Pa.  St.  200  (1877). 

Texas.  —  United  Oil  cfe  Refining  Co. 
V.  Grey,   (Civ.  App.  1907)   102  S.  W. 

c^4. 
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For  example,  a  witness  testifying  as  an  expert  on  the  subject  of 
testamentary  capacity  will  not  be  allowed  to  state  the  relative 
merits  of  the  testimony  of  other  expert  witnesses.'^  "  Inquiries, 
indeed,  of  that  character,  might  be  extended  indefinitely."  * 

Opinion  based  upon  that  of  another  expert.  —  A  somewhat  dif- 
ferent administrative  situation  is  presented  where  it  is  claimed 
that  the  judgment  of  one  expert  is  in  reality  based  upon  that  of 
another.  In  this  connection,  it  has  been  suggested  that  the  fact,  in 
order  to  constitute  a  valid  objection,  must  affirmatively  appear 
upon  the  face  of  the  question  itself.® 

Reputation.  —  The  skill  and  experience  of  an  expert  cannot  be 
established  by  reputation,^"  professional  or  lay.^^ 

§  2507.  (Element   of  Reasoning;   How    Weight   is   tested; 

Qualifications  of  Witness);  Knowledge In  testing  any  line  of 

reasoning,  an  important  consideration  is  as  to  the  general  knowl- 
edge iipon  which  it  is  founded.  In  this  way  alone  can  it  be  ascer- 
tained what  are  the  propositions  of  experience  which  an  observer 
is  using  as  major  premises  on  which  to  base  his  mental  result. 
\Miere  one  therefore  is  making  a  non-technical  inference  he  is,  as 
a  rule,  employing  general  propositions  which  are  those  of  common 
knowledge.-'  What  these  are  in  any  specific  case  of  observation 
can  be  gathered,  in  part  at  least,  from  the  preliminary  detail  of 
facts  which  the  observer  is  usually  required  to  give.^  The  same 
class  and  range  of  information  may  be  acquired  at  the  stage  of 
cross-examination.  Should  the  opponent  feel  that  his  interest  lies 
in  testing  the  probative  weight  of  an  act  of  reasoning  from  observa- 
tion, he  may  always  inquire  at  the  appropriate  stage  of  cross- 
examination  as  to  the  individual  facts  of  knowledge  upon  which 

The  court:   "There  is  no  legal  ob-  10.  De  Phue  v.   State,   44  Ala.   39 

jeetion,  but,  as   a  matter  of  expedl-  (1870)  ;    Holtzman   v.   Hoy,    118   111. 

ency,    it    is   not   generally   to   be   en-  534,   8   N.   E.   832    (1886);    Clark  v. 

couraged,  I  think."     Guiteau's  Trial,  Com.,    Ill    Ky.    443,    63    S.    W.    740 

D.  C,  11,  1421    (1881).  (1901);  People  v.  Holmes,  111  Mich. 

T.Lancaster    v.    Lancaster's    Ex'r,  364,  69  N.  W.  501   (1897). 

(Ky.   1905)    27   Ky.   Law  Rep.   1127,  11.  R.  r.  Whitehead,  3  C.  &  K.  202 

37  S.  W.  1137.  (1848);    Ramadge  v.  Ryan,  9   Bing. 

8.  Forcheimer  v.  Stewart,  73  Iowa  333   (1832). 

216,    32   N.   W.    665,   35   N.   W.    148  See,  however,  §  2029. 

(1887).  §2507-1.  §  694. 

9.  Kearner    r.    Charles    S.    Tanner  2.  §  2500. 
Co.,  (E.  L  1910)  76  Atl.  833. 
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the  witness  is  resting  his  inference  or  conclusion.'  Should  the 
act  of  reasoning  from  observation  be  a  technical  one,  the  basis  of 
the  deduction  is  usually  that  of  special  knowledge.*  Here  again, 
the  proponent  may  seek  to  enhance  the  probative  force  of  the 
reasoning  of  his  witness  by  showing  the  adequate  knowledge  of  the 
expert  and  the  opponent  may  seek  to  minimize  it,  on  cross-examina- 
tion, or  in  some  other  way,  by  showing  the  ignorance  displayed  by 
the  witness  or  his  misapplication  of  what  he  knows.^ 

§  2508.  (Element  of  Reasoning;  How  Weight  is  tested; 
Qualifications  of  Witness) ;  Lessening  Force.  —  It  is  open  to  the 
opponent  of  an  act  of  reasoning  to  show  lack  of  adequate  knowledge 
in  reduction  of  probative  force.  Thus,  one  who  is  offered  as  a 
medical  witness  on  a  given  matter  may  be  proved  to  have  had  no 
experience  as  a  physician.^ 

Should  this  impairment  still  leave  a  residuum  of  rational  pro- 
bative force,  the  admissibility  of  the  inference  will  be  determined 
by  the  presiding  judge  in  view  of  the  forensic  necessity  shown  by 
the  proponent.  If  the  latter  is  found  unable  to  produce  more 
satisfactory  evidence  on  the  subject,  the  inference  may  still  be 
received.  Where,  on  the  other  hand,  it  appears  to  the  presiding 
judge  that  the  impairment  of  probative  force  has  been  total,  that 
the  jury  could  not,  as  reasonable  men,  follow  it,  the  inference  will 
be  rejected.  An  example  of  probative  impairment  due  to  lack  of 
qualification  is  found  where  the  witness  does  not  appear  to  be  fitted 
to  observe  carefully  and  in  a  discriminating  way.^  An  adverse 
criticism  of  considerable  force  may  well  be  based  upon  the  fact 
that  at  first  the  observer  was  not  inclined  to  attach  much  import- 
ance to  a  circumstance  which  he  subsequently  came  to  feel  was 
highly  significant.' 

3.  People  V.  Youngs,  151  N.  Y.  210,  4.  §  870. 

45  N.  E.  460   (1896).  5.  Lake  v.  People,  1  Park.  Cr.   (N. 

Regarding  the  matter  from  his  own  Y.)    495    (1854)     (symptoms   of   dis- 

personal  standpoint,  the  opponent  will  ease). 

naturally  be   aware  that  here,  as  in  §    2508-1.    Washington    v.    Cole     6 

other  cases  of  cross-examination,  the  Ala.  214  (1844). 

results  of  the  testing  may  be  to  ex-  2.  In  re  Mullin,   110  Cal.   252,   42 

hibit  to  the  jury,  in  a  peculiarly  ef-  Pac.  645   (1895). 

fective  way,  the  strength  and  reality  3.  Cote  r.  Grand  Trunk  R.  Co.,  70 

of  the   proponent's    contention.     But  N.  H.  620,  49  Atl.  567   (1901). 
as  to  his  legal  right  to  apply  such  a 
test,  no  question  can  well  be  raised. 
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§  2509.  (Element  of  Reasoning;  How   Weight  is  tested); 

Reasoning  Powers.  —  In  case  of  an  inference  from  observation,  the 
reasoning  powers  of  the  witness,  his  ability  to  grasp,  apperceive 
and  coordinate  the  phenomena  presented  to  his  mind,  are  in  part 
determined  by  the  preliminary  detail  of  constituting  facts  which 
the  witness  is,  as  a  rule,  called  upon  to  give.-'  Where  the  mental 
powers  involved  are  those  of  an  ordinary,  unskilled  observer  the 
jury  will  be  able  with  the  assistance  of  the  examination  of  counsel, 
to  form  a  fairly  accurate  impression  from  this  source  as  to  the 
perceptive  and  ratiocinative  functions  of  the  mind  of  the  witness. 
They  will,  for  example,  find  themselves  adequate  to  noticing  the 
degree  of  attention  which  the  witness  has  found  it  possible  to 
devote  to  this,  or  indeed  to  any  other  matter.  Jurors  are  in  a 
position  to  make  special  note,  in  case  of  observations,  as  to  their 
frequency,  recency  or  vividness. 

The  memory,  moreover,  of  the  witness  may  fairly  be  inferred 
by  the  jury  from  this  preliminary  detail.  Most  striking,  perhaps, 
of  the  manifold  differences  in  memory  which  may  be  observed  is 
that  as  to  its  strength  and  alertness.  The  number  and  minute 
character  of  the  phenomena  remembered,  their  relative  propor- 
tions and  mutual  interaction  may  speak  eloquently  as  to  the  first 
of  these  attributes  of  the  memory,  its  strength.  In  like  manner, 
the  readiness  with  which  the  witness  answers  questions,  the  free- 
dom from  subsequent  correction  which  he  exhibits,  may  testify  as 
to  the  alertness  of  his  memory,  the  second  favorable  characteristic 
to  which  reference  has  been  made.  But  this  is  by  no  means  all. 
As  the  volume  and  readiness  of  mental  images  speak  as  to  the 
strength  and  alertness  of  the  memory  in  question,  so  the  essential 
peculiarities  of  these  mental  reproductions  may  properly  reveal 
other  attributes.  Should  the  memory  bring  back  sights  rather  than 
the  blended  sounds  of  a  mixed  occurrence,  recollection  of  a  visual 
type  is  presented.  Where  the  remembrance  of  sounds  is  found  to 
predominate  an  auditory  form  of  recollection  is  to  be  observed. 
So,  occasionally,  the  motor  type  of  memory,  that  which  remembers 
action  with  vividness  but  consigns  sights  and  sounds  to  a  secondary 
place,  may  at  times  be  noticed.  Such  tests  will  be  found  par- 
ticularly valuable  in  ease  of  a  confiict  in  the  testimony  tending, 
as  it  does,  to  show  where  the  real  credibility  and  proving  power  of 
the  respective  witnesses  actually  lie. 

§  2509-1.  §  2500. 
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Should  the  reasoning  in  question  be  that  of  a  skilled  witness 
the  jury  are  much  less  able  to  apply  satisfactory  tests  for  them- 
selves. From  the  very  nature  of  the  ease,  the  reasoning  is  beyond 
their  experience,  probably  in  excess  of  their  capacity  for  receiving 
instruction.  Under  these  circumstances,  examination  into  the 
reasons  which  skilled  witnesses  assign  for  their  opinions,  com- 
parison of  the  divergent  results  which  equally  well  trained  wit- 
nesses reach,  or  the  occasional  use  of  standard  text  books,  will  be 
found  to  supply  fairly  satisfactory  tests  of  probative  force. 

§  2510.   (Element  of  Reasoning;  How   Weight  is   tested; 

Reasoning    Powers) ;    Expert Expert    testimony    is    to    be 

weighed  and  judged  like  any  other,  and  the  same  tests  applied 
thereto.^  As  with  the  skilled  witness  in  his  capacity  as  observer,^ 
so,  in  a  still  greater  degree,  is  it  found  to  be  true  in  case  of  one 
who  is  trained  when  testifying  as  an  expert.  The  detail  of  his 
reasoning,  the  testimony  of  other  experts  and  the  statements  of 
disinterested  authors  must  be  relied  upon  to  determine  what 
weight  his  mental  powers  entitle  his  judgment  to  receive.  Yet 
there  is,  in  fact,  much  more  than  this.  Thf  appearance  of  the 
witness,  the  manner  in  which  he  expresses  himself,  some  concep- 
tion of  the  ideals  which  apparently  influence  his  conduct,  may 
all  create  or  inhibit  credibility  in  a  marked  degree.  Over  a  large 
borderland  between  science  and  ordinary  life  the  jury  have,  as  it 
were,  concurrent  jurisdiction  with  the  expert.  Even  in  fields  more 
thoroughly  reserved  for  the  man  of  science,  there  is  the  influence 
of  sound  practical  common  sense,  the  wisdom  of  the  "  man  on  the 
street."  The  jury  do  not  fail  to  apply  it  as  a  test  to  cases  where 
the  views  of  the  experts  clash. 

§  2511.  (Element  of  Reasoning;  How   Weight  is  tested); 

What  Facts  are  added  to  known  Basis  of  Inference.  —  For  Infer- 
ence and  Conclusion,  an  important  test  of  pi'obative  force  consists 
in  the  ascertainment  and  exhibition  to  the  jury  of  the  facts  which 
the  witness  is  supplying  in  addition  to  those  contained  in  his 
preliminary  detail  of  constituent  phenomena  or  otherwise  openly 
made  known  to  the  tribunal.* 

§  2510-1.  state  i'.  Kelly,  77  Conn.  79  Conn.  535,  66  Atl.  7   (1907);  Chi- 

266,  58  Atl.  705   (1904).  cage,  R.  I.  &  M.  Ry.  Co.  r.  Harton, 

2.  §§  1827,  1828.  40  Tex.  Civ.  App.  235,  88  S.  W.  857 

§  2511-1.  In  re  Anderson's  Appeal,  (1905). 
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Practically,  the  syllogism,  which  has  teen  seen  ^  to  be,  when 
having  a  general  proposition  *  as  its  major  premise  *  and  an  evi- 
dentiary fact  as  its  minor,"  the  true  type  of  all  real  inference,  is 
seldom  met  with  standing  alone.  More  normally,  the  function 
of  any  particular  syllogism  is  that  of  a  scientific  illustration. 
I'rom  out  of  the  mass  of  connected  reasoning,  a  single  link,  as 
it  were,  is  selected  for  purposes  of  study.  This  method,  as  has 
been  noticed,^  seems  well  adapted  for  the  acquisition  of  valuable 
thoughts,  which  may  be  designated  as  "  knowledge  "  or  the  so 
called  truth  of  science.  Science,  however,  certainly  in  the  natural 
world,  is  a  statement  of  antecedent  and  consequent,  cause  and 
effect,  that  is,  formulates  laws  of  causation  in  a  particular  con- 
nection. The  relations  of  antecedent  and  consequent  established 
by  experience  are,  whatever  category  be  selected  for  examination, 
fairly  numerous.  It  follows  that  while  any  particular  syllogism 
may  be  profitably  taken  for  purposes  of  scientific  study  it  would 
be  a  crucial  error  to  overlook  for  a  moment  the  fact  that  the 
syllogism  in  question  represents  one  special  portion  of  a  systematic 
line  of  reasoning.  To  establish  the  existence  of  a  res  gestce  fact 
from  the  exhibition  of  an  evidentiary  one  a  general  proposition 
used  as  a  major  premise  is  essential.  Now  this  general  proposi- 
tion is  the  result  of  a  previous  incomplete  or  imperfect  induction  ^ 
to  the  making  of  which  a  large  number  of  subsidiary  syllogisms, 
all  employing  separate  general  propositions  as  major  premises, 
have  probably  contributed.  Backward,  ever  broadening,  the 
logical  steps  in  the  reasoning  are  found  until  a  final,  all-embracing 
induction,  the  uniformity  of  nature  *  or  that  of  mind.  Moral 
Uniformity,^  is  reached. 

§  2512.  (Element  of  Reasoning;  How  Weight  is  tested; 
Wtiat  Facts  are  added  to  known  Basis  of  Inference);  Inferences 

and  Conclusions It  is  evident  that  the  witness  who  announces 

an  act  of  reasoning,  whether  from  observed  phenomena  or  from 
enumerated  facts,^  is,  almost  of  necessity,  compelled  to  supply 
facts  and  premises  other  than  those  specifically  set  out  in  eonnec- 

2.  §  1728a.  7.  §  1731. 

3.  §  1728&.  8.  §§  3150  et  seq. 

4.  §  1728a.  9.  §§  3207  et  seq. 

5.  §  1728a.  §  2512-1.  §§  2451,  2513. 

6.  §  2498. 
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tion  with  his  reasoning.  The  added  major  or  minor  premises  con- 
stitute a  recognized  administrative  danger  in  receiving  this  testi- 
mony. So  far  as  facts  are  present,  especially  in  the  composite  or 
disguised  form  of  general  propositions,  it  is  to  be  apprehended 
that  these  additions  may  mislead  the  jury.  Tew  higher  or  more 
obvious  duties  are  imposed  upon  a  testing  counsel  or  presiding 
judge  than  to  discover  what  these  facts  which  are  being  supplied 
really  are. 

Inferences.  —  In  connection  with  inferences  from  direct  sense- 
perception,^  the  number  of  added  facts  and  premises  is  smallest 
and  least  in  importance.  This  is  found  to  be  true  in  proportion 
as  the  mental  act  is  a  reaction,  that  is  reflex,  spontaneous,  auto- 
matic, a  simple  statement  of  fact.  On  this  attribute  of  spontaneity 
is  based,  in  part,  the  confidence  which  judicial  administration 
reposes  in  this  form  of  statement.^  Still,  facts  and  premises  are 
undoubtedly  being  added  by  the  observer  and  the  task  of  separat- 
ing and  exhibiting  to  the  jury  these  interlopers  is  usvially  attended 
with  but  indifferent  success.  For  this  the  cause  is  plain.  The 
precise  reason  why  the  secondary  evidence  of  the  mental  sum- 
mary can  be  substituted  for  the  original  evidence  of  the  simple 
phenomena  is  that  the  witness  cannot  state  all  of  the  latter  *  so 
iully  as  to  produce  a  correct  impression  on  the  jury.  This  being 
so,  it  will  be  obviously  hard  to  separate,  from  among  various  ap- 
pearances which  the  witness  thinks  he  has  observed  but  cannot 
state,  those  which  have  no  objective  but  only  a  su.bjective  existence. 

Conclusions.  —  As  the  element  of  reasoning  increases,  in  the 
BO  called  Seasoned  Inference,^  and  still  more  in  the  Conclusion,'^ 
ithe  number  and  seriousness  of  the  added  facts  or  premises  will  be 
found  to  develop.  So  far  as  the  blended  result  of  Observation 
and  Eeasoning  is  concerned,  the  administrative  difficulty  reaches 
its  maximum  in  the  case  of  the  Conclusion.  Indeed,  the  feeling 
is  noticeable  in  certain  courts  to  the  effect  that  a  conclusion  with  a 
small  basis  of  observation,  on  which  is  made  to  rest  large  ad- 
ditions of  past  perception  or  general  knowledge  and  a  super- 
structural  reasoning,  is  more  dangerous  to  the  intellectual  in- 
tegrity of  the  jury  than  even  the  judgments  of  experts  where  the 

2.  §§  1836  et  seq.  139  Pa.  St.  149,  21  Atl.  151,  12  L. 

3.  §  1806.  R.  A.  293  (1891). 

4.  Batten    r.    State,    80    Ind.    394  5.  §  1802. 
(1881)  ;  Graham  v.  Pennsylvania  Co.,  6.  §§  1803,  2291. 
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basis  of  the  reasoning  is  more  clearly  defined  by  tbe  enumeration 
of  facts  in  the  hypothetical  question.'^ 

§  2513.  (Element  of  Reasoning;  How  Weight  is  tested; 
What  Facts  are  added  to  known  Basis  of  Inference);  Judg- 
ments. —  Apparently,  the  basis  of  the  judgment  of  the  expert  is 
clear  and  definite.  It  might  seem  unnecessary  to  look  further 
than  the  enumerated  facts  stated  to  him  in  the  hypothetical  ques- 
tion. Yet  there  is  usually  much  more  which  he  is  utilizing.  Into 
so  alert  and  discriminating  a  mind  as  that  of  a  skillfed  witness 
numerous  connotations  of  terms  and  varied  associations  from  ideas 
necessarily  force  themselves.  The  spoken  words  are  at  best  but 
arbitrary  symbols  which  often  faintly  represent  very  elusive  ideas. 
What  these  connotations  and  associations  are,  it  will  be  the  duty 
of  testing  counsel  to  ascertain,  so  far  as  they  may  be  material. 
An  honest  witness,  moreover,  who  has  talked  over  the  matter  of 
what  his  testimony  shall  be  will  be  glad  to  set  forth  any  essential 
facts  known  to  him,  though  not  embraced  in  the  question. 

In  applying  these  tests,  few  routine  expedients  are  perhaps  more 
valuable  than  such  a  variation  of  the  hypothetical  or  other  ques- 
tion as  may  suffice,  in  connection  with  the  answers  of  the  expert, 
to  indicate  the  real  facts  upon  which  the  witness  is  grounding  his 
act  of  reasoning.  A  useful  hint  in  this  direction  may  be  found 
in  the  careful  study  and  application  of  the  so  called  Canons  of 
Induction.^ 

§  2514.  (Element  of  Reasoning;  How   Weight  is  tested); 

What  Standards  are  being  applied  by  the  Witness ;  Ordinary  Observer. 

—  Common  knowledge  ^  is  the  basis  of  the  reasoning  of  an  ordi- 
nary observer  or  of  a  skilled  one  in  drawing  a  non-technical  infer- 
ence or  conclusion.  The  boundaries  between  common  and  special 
knowledge  are  constantly  advancing,  always  into  the  territory  of 
the  latter.  The  special  knowledge  of  one  decade  may  well  be  the 
common  knowledge  of  the  next.  Speaking  generally,  however, 
so  far  as  the  matter  is  one  of  common  knowledge  the  standard 
which  the  witness  applies  is  that  of  a  general  proposition  of  ex- 
perience.^   For  example,  in  naming  a  familiar  object  observed  by 

7.  §  2451.  §  2514-1.  §  691. 

§  2513-1.  §§  3177  et  seq.  2.  §  694. 

Vol.  111  —  213 
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him,  whether  animate  or  inanimate,^  no  other  standard  than  that 
of  common  experience  will  be  needed.  More  customarily,  the 
inference  thus  made  is  spoken  of  as  a  mere  statement  of  fact. 

§  2515.  (Element  of  Reasoning;  How  Weight  is  tested; 
What  Standards  are  being  applied  by  the  Witness);  Skilled 
Observer.  —  Where  the  observer  is  skilled  in  a  particular  profes- 
sion, trade  or  calling,  the  standards  actually  applied  by  him  to  the 
phenomena  which  he  observes  are  usually  propositions  or  other 
facts  in  that  branch  of  special  knowledge  with  which  he  is 
acquainted.  By  these,  he  measures  the  appearances  whicSh  his 
tenses  perceive.  Knowing  what  to  look  for,  his  very  observation 
is  more  complete  and  accurate  than  that  of  an  unskilled  witness. 
He  not  only  sees  more  but  what  he  does  see  means  more,  at  least 
to  him.  Among  other  standards  which  such  a  witness  almost 
automatically  employs  upon  phenomena  within  the  line  of  special 
experience  is  that  of  causation.  "When  the  fact  is  relevant,  the 
skilled  observer  may  be  asked  to  assign  the  cause  for  a  given 
appearance  which  he  has  noticed.^  The  existence  of  these  stand- 
ards of  special  knowledge  which  the  witness  is  applying  for  the 
measurement  of  the  phenomena  may  be  elicited  by  the  proponent 
upon  direct  examination  for  the  purpose  of  enhancing  the  proba- 
tive force  of  the  inference  or  conclusion  which  his  witness  has 
given.  In  his  turn,  modified  by  the  administrative  power  of  the 
court  to  permit  him  to  intervene  on  voir  dire,  the  opponent  may 
test  these  standards  in  any  relevant  way  which  may  seem  to  him 
best. 

Experts.  —  In  ease  of  the  skilled  witness  testifying  as  an  ex- 
pert, the  administrative  necessity  for  ascertaining  the  standards 
by  which  the  witness  is  measuring  the  enumerated  facts  in  terms 
of  his  art  becomes  still  more  obvious.  The  steadying  power  of 
objective  reality  which  direct  sense-perception  supplies  to  the 
observer,  is  now  absent.  A  purely  intellectual  field  is  entered 
upon  in  which  extreme  care  must  be  exercised  if  court,  counsel 
and  witness  are  to  understand  each  other  so  thoroughly  that  the 
standard  used  by  the  witness  may  be  accurately  ascertained,  held 

3.  Chicago,  etc.,  R.  Co.  r.  Truitt,  68  Cent.  E.  Co.,  62  Barb.  (N.  Y.)  364, 
111.  App.  76  (1896)    (gate).  377(1862). 

{    2516-1.  Matteaon   v.    New    York 
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steadily  while  measuring  and  the  result  truly  observed  and 
reported. 

§  2516.  Inferences    tested;    When    Tests    are    applied As    a 

matter  of  administration,  tests  are  applied  to  probative  force, 
occasionally  at  the  stage  of  voir  dire,  more  often  at  that  of  cross- 
examination-in-ehief.  Should  it  be  suggested  by  counsel  or  be 
inferred  by  or  suggest  itself  to  the  judge  that  a  circumstance 
may  exist  with  regard  to  the  qualification  of  a  proposed  witness 
which,  if  established,  would  be  fatal  to  the  admissibility  of  his 
inference,  conclusion  or  judgment,  the  court,  in  pursuance  of  its 
administrative  duty  of  expediting  trials,^  may  well  permit  the 
opponent  of  the  reasoning  to  test  it  at  the  former  stage,  that  of 
voir  dire.  On  the  other  hand,  if  the  court  feels  justified  in 
assuming  that,  whatever  may  be  the  probative  force  due  to  the 
reasoning  of  the  witness,  it  will  not,  in  all  probability,  fall  below 
the  level  of  rationally  possible  helpfulness,  the  real  expediting  of 
the  public  business  may  be  felt  to  consist  in  postponing  the  more 
elaborate  testing  of  credibility  or  probative  weight  to  the  stage  of 
cross-examination-in-chief.  The  experience  of  the  presiding  judge 
may  possibly  have  taught  him  that,  where  cross-examining  counsel 
are  not  especially  trained  in  the  examination  of  witnesses,  or 
possessed  of  natural  aptitude  for  trial  practice,  it  is  difiicult  to 
confine  them  in  a  cross-examination  on  voir  dire  to  the  precise 
point  involved  at  that  stage  and  that,  having  tried  the  patience  of 
the  court  by  a  broad  examination  into  credibility,  the  representa- 
tives of  the  litigants  are  very  apt  to  insist  upon  going  over  much 
of  the  same  ground  at  the  more  appropriate  stage.  Great  waste 
of  time  may  therefore  be  prevented  by  limiting  the  testing  of  the 
probative  force  of  reasoning  to  cross-examination-in-chief. 

§  2517.  (Inferences  tested);  General  Range  of  Cross-Examina- 
tion.  —  Investigation  by  way  of  testing  at  the  stage  of  cross- 
examination-in-chief  into  the  probative  force  of  an  Inference,  Con- 
clusion or  Judgment,  employs,  with  special  reference  to  the 
subject-matter,  the  well  recognized  devices  commonly  used  by 
cross-examining  counsel.'^  The  normal  range  of  the  examination 
is  subject,  in  the  usual  way,  to  the  administrative  power  of  the 

§  2516-1.  §§  544  et  seq.  §  2517-1.  Gridley  v.  Boggs,  62  Cal. 

190  (1882). 
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judge  ^  and  is  as  extensive  as  is  permitted  by  the  regular  rule  of 


2.  Alabama.  —  GriflSn  v.  Working 
Woman's  Home  Ass'n,  44  So.  605 
(1907). 

California.  —  Central  Pac.  Ry.  Co. 
r.  Feldman,  92  Pac.  849   (1907). 

Illinois.  —  Illinois,  I.  &  M.  Ry.  Co. 
V.  Freeman,  210  111.  270,  71  N.  E.  444 
(1904)  ;  Pittsburgh,  C,  C.  &  St.  Ry. 
Co.  r.  Banfill,  206  111.  553,  69  N.  E. 
499   (1903). 

Iowa.  —  Bever  r.  Spangler,  93  Iowa 
576,  61  N.  W.  1072   (1895). 

Kansas.  —  Cooper  v.  Harvey,  94 
Pac.  213   (1908). 

Maryland.  —  Thomas  v.  Fidelity  & 
Casuality  Co.  of  New  York,  67  Atl. 
259  (1907);  Kernan  r.  Crook,  Hor- 
ner &  Co.,  59  Atl.  753  (1905). 

A'eip  Hampshire.  —  Kasjeta  v.  Nas- 
hua Mfg.  Co.,  58  Atl.  874  (1904). 

Rhode  Island  —  Carr  v.  American 
Locomotive  Co.,  26  R.  I.  180,  58  Atl. 
678   (1904)    (valve  stem). 

Texas.  —  Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  r.  Dalton,  (Civ.  App.  1909) 
120  S.  W.  240;  Panhandle  &  G.  Ry. 
Co.  r.  Kirby,  (Civ.  App.  1906)  94  S. 
W.  173;  Eastern  Texas  Ry.  Co.  v. 
Seurlock,  (Tex.  1904)  78  S.  W.  490. 

Imaginary  questions. — Expert  wit- 
nesses may  be  cross-examined  on 
purely  imaginary  and  abstract  ques- 
tions, in  order  to  get  their  opinions 
on  all  the  possible  theories  of  the 
case,  and  that  the  value  and  accuracy 
of  their  opinions  may  be  fairly  tested. 
Parrish  v.  State,  139  Ala.  16,  36  So. 
1012   (1904). 

The  court  may  widen  the  cross-ex- 
amination beyond  the  issues  in  the 
case  for  the  purpose  of  probing  into 
the  memory,  accuracy  and  other  sub- 
jective qualifications  of  the  witness. 
West  Pratt  Coal  Co.  r.  Andrews, 
(Ala.  1907)  43  So.  348;  Carr  v. 
American  Locomotive  Co.,  2G  R.  I. 
180,  58  Atl.  678  (1904);  Coman  v. 
Wiinderlich,  (Wis.  1904)  99  N.  W. 
612. 

In   much   the   same   way,    cross-ex- 


amination may  cover  the  details  of 
an  injury  although  these  were  not 
testified  to  upon  direct  examination. 
The  object  is  to  ascertain  the  skill 
and  learning  of  the  witness  and  the 
reasonableness  or  unreasonableness  of 
the  opinion  expressed  by  him  to  the 
jury.  City  of  Chicago  r.  Rosenbaum, . 
126  111.  App.  93   (1906). 

These  details  ma}-  have  been  even 
part  of  the  testimony  in  another  case. 
Chicago  &  E.  I.  R.  Co.  v.  Schmitz, 
211  111.  446,  71  N.  E.  1050   (1904). 

Protecting  the  jury.  —  Even  upon 
cross-examination,  the  court  will  be 
averse,  in  the  absence  of  a  clear  foren- 
sic necessity,  to  permitting  a  question 
to  be  asked  which  covers  the  precise 
point  upon  which  the  jury  must  pass. 
Thus,  the  plaintiff  in  a  personal  in- 
jury action  cannot  be  asked  whether 
he  "  just  assumed  the  risk."  Con- 
sumers' Cotton  Oil  Co.  V.  Jonte,  (Tex. 
Civ.  App.  1904)  80  S.  W.  847. 

A  fair  limitation  upon  cross-ex- 
amination on  matters  outside  the  evi- 
dence is  that  it  should  not  be  so 
handled  as  to  prejudice  or  mislead 
the  jury.  Thus,  in  case  of  an  acci- 
dent in  a  mine,  the  defendant  may 
not  be  allowed  to  cross-examine  an 
expert  as  to  what  causes  would  ac- 
count for  the  occurrence,  in  the  ab- 
sence of  all  evidence,  present  or  prom- 
ised, that  any  of  these  causes  ex- 
isted. Mountain  Copper  Co.  v.  Van 
Buren,  133  Fed.  1,  66  C.  C.  A.  151 
(1904).  Sec,  hotvever,  City  Electric 
Ry.  Co.  V.  Smith,  121  Ga.  663,  49  S. 
E.  724    (1905). 

In  like  manner,  a  witness  will  not 
be  allowed  to  state  that  an  electric 
shock  might  possibly  result  in  loco- 
motor ataxia  where  there  is  no  evi- 
dence that  the  injured  person  has 
developed  any  symptoms  of  that  dis- 
ease. Harter  r.  Colfax  Electric  Light 
&  Power  Co.,  (Iowa,  1904)  100  N.  W. 
508. 

Suspended  examination. — The  court 
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practice  whicli  obtains  in  the  particular  jurisdiction.^  Speaking 
generally,  within  these  double  limitations,  the  range  permitted  is 
a  wide  one.*    Thus,  where  this  rule  of  practice  or  procedure  limits 


may  refuse  to  permit  a  suspended  ex- 
amination, compelling  the  proponent 
to  finish  the  direct  examination  of  his 
witness  before  calling  upon  the  op- 
ponent to  cross-examine.  Moore  v. 
Caldwell,  27  Ohio  Cir.  Ct.  R.  449 
(1904). 

Thorough  testing  is  all  that  is  per- 
mitted. Any  interrogatories  beyond 
this  may  properly  be  rejected.  Stroh 
V.  South  Covington  &  C.  St.  Ry.  Co., 
25  Ky.  Law  Rep.  1868,  78  S.  W.  1120 
(1904). 

Action  of  appellate  courts.  —  The 
administrative  nature  of  the  range  of 
cross-examination  as  to  the  probative 
force  of  inferences,  conclusions  or 
judgments,  may  be  restated  by  saying 
that  so  long  as  reason  is  exercised 
the  action  of  the  trial  judge  will  not 
be  reversed.  Sever  v.  Spangler,  93 
Iowa  576,  61  N.  W.  1072  (1895); 
Thomas  v.  Fidelity  &  Casualty  Co. 
of  New  York,  (Md.  1907)  67  Atl.  259. 

On  the  other  hand,  rulings  which 
are  irrational  may,  if  followed  by 
prejudice,  furnish  ground  for  a  new 
trial.  Doyle  v.  Burns,  123  Iowa,  488, 
99  N.  W.  195  (1904).  This  may  oc- 
cur where  one  party  has  been  allowed 
to  open  up  a  material  subject  and 
the  other  has  not  been  permitted 
to  test  the  evidence.  Morgan  v.  Hen- 
dricks, 80  Vt.  284,  67  Atl.  702  (1907). 

3.  Maure  v.  Gould  &  Eberhardt, 
(N.  J.  1905)   60  Atl.  1134   (1905). 

A  reasonable  latitude  will  be  con- 
ceded in  the  construction  of  this  rule 
of  practice.  While  the  matter  is  one 
of  administration,  a  feeling  is  per- 
ceptible on  the  part  of  the  courts  to 
the  effect  that  where  a  subject  has 
been  distinctly  touched  upon  on  the 
direct  examination  a  cross-examining 
counsel  will  be  permitted  to  pursue 
it  to  any  extent  essential  to  a  reason- 
able testing,  although  he  be  carried 


into  the  consideration  of  a  particular 
aspect  of  the  general  subject  differ- 
ent from  that  considered  at  the  earlier 
stage.  In  re  Daniels,  140  Cal.  335,  73 
Pac.  1053  (1903). 

See  also  Best  on  Ev.  (Chamber- 
layne's  3rd  Amer.  Ed.)  pp.  601  et  seq. 

i.  Alabama.  —  West  Pratt  Coal  Co. 
v.  Andrews,  43  So.  348  ( 1907 )  ; 
Birmingham  R.,  etc.,  Co.  v.  Ellard, 
135  Ala.  433,  33  So.  276   (1902). 

Florida.  —  Pensacola  Electric  Co. 
V.  Bissett,  52  So.  367  (1910). 

Idaho.  —  Trull  v.  Modern  Woodmen 
of  America,  85  Pac.  1081   (1906). 

Illinois.  —  McMahon  v.  Chicago 
City  Ry.  Co.,  239  111.  334,  88  N.  E. 
223   (1909)    (Interest). 

Indiana.  —  Princeton  Coal  Mining 
Co.  v.  Howell,  92  N.  E.  122  (1910) 
(conviction  for  neglect  of  duty). 

loicu.  —  Mileham  v.  Montague,  125 
N.  W.  664  (1910)  ;  Vohs  v.  Shortnill 
&  Co.,  (Iowa,  1906)   107  N.  W.  417. 

Kansas,  —  State  v.  Reddlck,  7 
Kan.  143   (1871). 

Massachusetts.  —  Minihan  v.  Bos- 
ton Elevated  Ry.  Co.,  205  Mass.  402, 
91  N.  E.  414  (1910);  Howes  v.  Col- 
burn,  165  Mass.  385,  43  N.  E.  125 
(1896). 

Missouri.  —  Dean  v.  Wabash  R. 
Co.,  129  S.  W.  953   (1910). 

New  York.  —  Palestine  Hebrew 
Wine  Co.  v.  Terminal  Warehouse  Co., 
67  Misc.  Rep.  456,  123  N.  Y.  Suppl. 
346  (1910)  (remoteness);  /n  re  Clin- 
ton Street  Police  Station  Site  in  City 
of  New  York,  123  N.  Y.  Suppl.  198 
(1910)  (value  of  land);  Barry  v. 
Second  Ave.  R.  Co.,  1  Misc.  502,  20 
N.  Y.  Suppl.  871  (1892);  Wing  v. 
Rochester,  9  N.  Y.  St.  473   (1887). 

Ohio.  —  New  York  L.  Ins.  Co.  v. 
La  Baiteaux,  5  Ohio  Dec.  (Reprint) 
242,  4  Am.  L.  Rec.  1    (1875). 

Permsylvania.  —  Shannon  v.  Cast- 
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the  cross-examination  to  the  points  investigated  or  referred  to  in 
connection  with  the  direct  examination  of  the  witness  and  does  not 
allow  the  adverse  party  to  cross-examine  him  for  the  purpose  of 
eliciting  facts  in  support  of  his  own  affirmative  hypothesis,  the 
same  limitation  is  imposed  upon  counsel  who  cross-examine  with 
regard  to  the  probative  force  of  an  act  of  reasoning.^  This  has 
been  carried  so  far  that  one  who  has  testified  as  an  ordinary 
observer  cannot  be  cross-examined  as  an  expert®  although  shown 
to  be  qualified  to  give  a  helpful  judgment  as  one. 

In  general,  it  may  be  said  that  any  fact  relevant  for  the  purpose 
of  testing  the  probative  force  of  the  act  of  reasoning,  that  is, 
deliberatively  relevant  ^  may  be  brought  out  upon  cross-examina- 
tion.^ By  this  means  it  may  be  shown,  for  example,  that  part  of 
the  basis  of  the  mental  result  reached  by  the  witness  consists  of 
statements  made  to  him  by  others.^ 

Actual  basis  of  reasoning.  —  The  cross-examination  may  prop- 
erly develop  the  facts  added  to  the  inference,  conclusion  ^'^  or 
judgment  **  by  the  witness,  in  order  that  the  actual  basis  of  his 
reasoning  may  be  ascertained.^^  It  is  to  be  borne  in  mind  that 
these  added  facts  or  propositions  used  as  premises  do  not  become 
evidence  in  the  ease  ^^  by  being  elicited  in  this  way.  Their 
mission  in  this  connection  is  purely  deliberative.''*  They  simply 
assist  to  determine  the  probative  weight  to  be  given  to  the  reason- 
ing of  the  witness.-'^ 

ner,   21    Pa.    Super.    Ct.    294    (1902)  Simpson-Cra-n-ford  Co.,   157  Fed.  320 

(amount  of  compensation).  (1907). 

Texas.  —  Missouri,  K.  &  T.  Ry.  Co.  G.  Enos  v.   St.  Paul   F.  &  M.  Ins. 

of  Texas  v.  Farris,   (Civ.  App.  1910)  Co.,  4   S.  D.   639,  57  N.  W.  919,  46 

126  S.  W.  1174  (testing  skill  and  ac-  Am.  St.  Rep.  796   (1894). 

curacy);    Colins    v.    Chipman,     (Civ.  7.  §  1714  n.  1. 

App.  1906)  95  S.  W.  666.  8.  People  t:  Sutton,  73  Cal.  243,  15 

Vermont.  —  McGovern  -v.  Smith,  75  Pac.  86   (1887). 

Vt.    104,   53   Atl.   326    (1902)     (min-  9.  Skelton  r.  St.  Paul  City  R.  Co., 

imizing  injury).  88  Minn.  192,  92  N.  W.  960  (1903). 

Wisconsin.  —  Quinn  «.  Higgins,  63  10.  §  2511. 

Wis.  664,  24  N.  W.  482,  53  Am.  Rep.  11.  §  2527. 

305   (1885).  12.  Harris  v.  Schuykill  River  East 

United  States.   —  Davis  v.  U.   S.,  Side  R.  Co.,  141  Pa.  St.  242,  21  Atl. 

165  U.  S.  373,  17  S.  Ct.  360,  41  L.  ed.  590,  23  Am.  St.  Rep.  278    (1891). 

750   (1896).  13.  Harris  v.  Schuykill  River  East 

5.  Amos  V.   State,  96  Ala.   120,   11  Side  R.  Co.,  141  Pa.  St.  242,  21  Atl. 

So.  424   (1891)  ;  Gridley  v.  Boggs,  62  590,  23  Am.  St.  Rep.  278    (1891). 

Cal.  190  (1882)  ;  Rice  i'.  Des  Moines,  14.  §§  47,  52,  58  n.  4. 

40  Iowa  638    (1875);   ^olian  Co.  V.  15.  Grooms   v.    State,   40   Tex.    Cr. 

319,  50  S.  W.  370  (1899). 
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Damages.  —  Cross-examining  counsel,  under  appropriate  cir- 
cumstances, may  elicit  facts  the  relevancy  of  which  is  confined  to 
the  issue  of  damages.-'® 

Knowledge.  —  The  knowledge  of  constituent  phenomena  or  of 
the  reasoning  applicable  to  the  enumerated  facts  may  properly  be 
tested  by  an  examining  counsel.^''  This  knowledge  may  be  of  a 
technical  kind  which  has  been  denominated  in  the  present  treatise 
as  special.^*  Thus,  a  physician  may  be  asked  to  state  the  symptoms 
of  a  disease  as  to  the  existence  of  which  he  has  made  a  diagnosis.^® 

Misleading  the  jury.  —  While  a  free  range  of  cross-examination 
will  be,  as  a  rule,  permitted  by  judicial  administration,  the  pre- 
siding judge  will,  as  has  been  intimated,  be  vigilant  to  see  that 
while  all  fair  testing  is  allowed,  any  attempt  to  mislead  the  jury 
shall  be  frustrated,  so  far  as  practicable.  Thus,  the  cross-exami- 
nation of  a  medical  witness  produced  by  the  defendant,  a  street 
lailway,  as  to  how  many  cases  he  had  testified  in  as  an  expert  for 
street  railways  should  have  been  limited  to  the  number  of  times 
he  had  testified  for  defendant.^" 

Qualifications.  —  An  opposing  expert  witness  may  be  cross- 
examined  to  test  his  competency  as  well  as  to  affect  his  credi- 
bility.^^ Within  the  limits  established  by  practice,  as  superin- 
tended by  the  presiding  judge,  the  cross-examining  counsel  may 
inquire  into  the  qualifications  of  the  adverse  witness.  ^^  It  is 
important  to  observe,  however,  in  this  connection,  that  the  qualifi- 
cations to  which  the  test  is  applied  are  those  which  should  exist  in 
order  to  enable  the  witness  to  testify  in  tlie  way  which  he  has 
done.  He  must  exhibit  the  opportunities  for  observation  or  the 
powers  of  reasoning  commensurate  with  the  mental  act  which  he 
has  performed.  He  is  not  required  to  show  to  the  court  the 
qualifications  of  any  higher  grade;  nor  can  he  be  cross-examined 
as  to  whether  he  possesses  them.  One  who  testifies,  for  example, 
as  an  ordinary  observer  ^^  cannot  properly  be  cross-examined  with 

16.  Barry  v.  Second  Ave.  R.  Co.,  1  21.  Davis  v.  State,  (Ark.  1910)  130 
Misc.    (N.  y.)    502,  20  N.  Y.   Suppl.       S.  W.  547. 

871    (1892).  22.  Birmingham  R.,  etc.,  Co.  v.  El- 

17.  Lake  v.  People,  1  Park.  Cr.  (N.  lard,  135  Ala.  433,  33  So.  276  (1902)  ; 
Y.)   495  (1854).  Davis  v.   State,   35   Ind.  496,  9   Am. 

18.  §§  870  et  seq.  Rep.  700  (1871)  ;  Hutchinson  v.  State, 

19.  Lake  v.  People,  1  Park.  Cr.  (N.  19  Nebr.  262,  27  N.  W.  113  (1886). 
Y.)  495   (1854)    (insanity).  23.  §§  1836  et  seq. 

20.  McMahon  v.  Chicago   City  Ry. 
Co.,  239  111.  334,  88  N.  E.  223  (1909). 


§  2518  Peobative  Force  of  Keasoning.  3400 

regard  to  his  qualifications  as  a  skilled  witness  or  as  an  expert.^* 
It  is  not  important  that  he  might  have  given  his  evidence  in 
either  capacity.^* 

§  2518.  (Inferences  tested;  General  Range  of  Cross=Bx' 
animation);  Examination  as  to  Credit.  —  Facts  entirely  delihera- 
tive,  as  well  as  those  having  a  deliberative  tendency,  may  be  shown 
for  the  purpose  of  testing  the  credibility  of  an  adverse  witness,^ 
provided,  that  facts  sought  should  be  relevant  for  the  purpose.^ 
They  must  not  be  calculated  to  mislead  the  jury.  "While  these  are 
the  generally  established  limitations  of  admissibility,  the  matter 
of  cross-examination  as  to  credit  is  one  particularly  within  the 
administrative  function  of  the  presiding  judge.  Parties  have  been 
permitted  to  go  to  great  lengths  in  this  respect,  even  the  testimony 
in  other  suits  having  been  utilized  for  the  purpose.^ 

Eeestablishment  on  rebuttal.  —  Should  it  be  feared  that  the 
cross-examination  may  have  undermined  the  credibility  of  the 
witness  by  impeaching  his  veracity  or  truthfulness,  this  may  be 
reestablished  at  the  stage  of  rebuttal.  Until  an  attack  has  been 
delivered  at  this  point  the  proponent  is  entitled  to  rely,  and 
should  do  so,  upon  the  administrative  assumption  *  that  all  wit- 
nesses are  telling  the  truth.  Insinuation  of  untruthfulness, 
though  covert  has  occasionally  been  treated  as  the  administrative 
equivalent  of  open  impeachment.' 
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24.  Russell  v.  Cruttendon,  53  Conn.  Connecticut  admits  evidence  of  the 
564,  4  Atl.  267   (1885).  character   of   the   injured   woman  in 

25.  Olmstead  v.  Gere,  100  Pa.  St.  proceedings  for  rape  even  in  advance 
127  (1882).  of  impeachment.     Rogers  r.  Moore,  10 

§  2518-1.  Colton  i:.  Nevp  York  El.  R.  Conn.    14,    17     (1833);    State   v.    De 

Co.,  7  Misc.    (N.  Y.)    626,  28  N.  Y.  Wolf,  8  Conn.  93,  100   (1830). 

Suppl.    149,    31    Abb.    N.    Gas.    269  The  rule  has  been  applied  to  a  deaf 

(1894).  and  dumb  mute.     State  v.  De  Wolf,  8 

2.  Alabama  Great  Southern  R.  Co.  Conn.  93,  101  (1830).  So,  in  general, 
V.  Hill,  93  Ala.  514,  9  So.  722,  30  Am.  where  the  witness,  being  a  stranger, 
St.  Rep.  65   (1890).  cannot  be  assumed  to  have  acquired 

3.  Brooks  v.  Rochester  R.  Co.,  10  any  local  reputation  for  veracity. 
Misc.  (N.  Y.)  88,  31  N.  Y.  Suppl.  179  State  r.  Ward,  49  Conn.  429,  433 
(1894).  (1881)  ;  Merriam  v.  R.  Co.,  20  Conn. 

4.  §§  1184  et  seq.  354,  364   (1850)  ;  Rogers  f.  Moore,  10 

5.  Com.  V.  Ingraham,  7  Gray  46,  48  Conn.  14,  17  (1833). 

(1856);    State   v.   Cherry,    63   N.   C.  Rule  in  New  Hampshire.  —  By  local 

493,  495    ( 1869 ) .     Bee  also  Hays  v.  usage  in  New  Hampshire,  the  partiea 

State   110  Ala.  60,  20  So.  322  (1896).  to  a  divorce  proceeding  may  be  per- 

Connecticut    rule.  —  The    rule    in  mitted  to  adduce  affirmative  proof  of 
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§  2519.  (Inferences    tested;    General   Range   of    Cross-Ex' 

amination);  Hypothetical   Question ^In   testing  the  probative 

value  of  the  judgment  of  an  expert  vsrho  testifies  in  the  ordinary 
way,  that  is,  upon  an  assumption  that  the  facts  stated  in  a  hypothet- 
ical question  are  true,  it  is  not  difficult  to  notice  vs^hat  is  the  most 
ready  and  important  test.  It  is  the  actual  existence  of  the  facts 
assumed.'  Yet  it  by  no  means  follows,  however,  that  the  jury, 
even  if  they  find  that  the  facts  stated  in  the  hypothetical  question 
actually  exist,^  will  necessarily  apprave  the  judgment  reached 
by  the  witness.^  They  may  not  ratify  the  deduction  upon  whicb 
he  bases  it*  and,  within  the  limits  prescribed  by  reason,  are  fully 
justified  in  such  a  course. 

Cross-examination.  —  As  indicated  at  another  place,^  the  cross- 
examining  counsel,  so  far  as  he  aims  at  securing  aifirmative  evi- 
dence in  support  of  his  own  hypothesis,  is,  as  a  rule,  required  to 
employ  the  hypothetical  question  in  interrogating  the  expert.  In 
this  connection,  he  may  ask  hypothetically  framed  questions 
enumerating  such  of  the  facts  as  he  claims  are  plausibly  estab- 
lished by  the  evidence.* 

The  right  to  test,  however,  is  far  more  extensive  in  point  o£ 
form  than  that  of  proving  one's  affirmative  case  upon  cross- 
examination.  Whereas  in  the  latter  connection  the  hypothetical 
question  must  be  employed,  stating  facts  which  the  interrogating 
counsel  claims  are  established  by  the  evidence,  no  such  limitation 
applies  to  questions  used  for  the  purposes  of  testing.^  Even 
purely  imaginary  states  of  fact  may  be  employed  for  the  pur- 
veracity   in  advance  of  any  attempt  5.  §  2473. 

at  impeachment.     Warner  v.  Warner,  6.  Louisville,  etc.,  R.  Co.  v.  Lucas, 

69  N.  H.  137,  44  Atl.  908  (1899)  ;  119  Ind.  583,  21  N.  E.  968,  6  L.  R.  A. 
Kimball  f.  Kimball,  13  N.  H.  222,  225  193  (1889);  Conway  v.  State,  118 
(1842).  Ind.  482,  21  N.  E.  285  (1889)  ;  Louis- 

§  2529-1.     See  §  2554.  ville,  etc.,  R.  Co.  v.  Wood,   113  Ind. 

2.  State  V.  Miller,  5  Ohio  S.  &  C.  544,  14  N.  E.  572,  16  N.  E.  197 
PI.  Dec.  703,  7  Ohio  N.  P.  458  (1895).        (1888);    Louisville,    etc.,    R.    Co.    v. 

3.  Baltimore  v.  Smith,  etc.,  Brick  Falvey,  104  Ind.  409,  3  N.  E.  389,  4 
Co.,  80  Md.  458,  31  Atl.  423  (1895)  ;  N.  E.  908  (1886)  ;  Davis  v.  State,  35 
Fairchild  v.  Bascomb,  35  Vt.  398  Ind.  496,  9  Am.  Rep.  760  (1871); 
(1862).  Kearney  v.  State,  68  Miss.  233,  8  So. 

4.  "The  value  of  such  opinions  de-  292  (1890);  People  v.  Thurston,  2 
pends   greatly   upon    the   good    sense      Park.  Cr.  (N.  Y. )  49  (1852). 

and  accuracy  of  the  reasons  given  for  7.  Uniacke  v.  Chicago,  etc.,  R.  Co., 

them."    Fairchild  v.  Bascomb,  35  Vt.      67  Wis.  108,  29  N.  W.  899   (1886). 
398   (1862). 
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pose  *  and,  a  fortiori,  any  possible  combination  of  facts  within  the 
range  of  the  evidence  may  be  permitted.  To  refuse  a  cross- 
examining  counsel  the  right  reasonably  to  test  the  probative  force 
of  an  adverse  judgment,  is  to  violate  a  substantive  *  right  of  the 
party  and  constitutes  error.^**  Nor  can  the  examination-in-chief 
be  permitted  to  take  such  a  form  as  to  deprive  the  opponent's 
counsel  of  his  rights  to  a  searching  cross-examination.^^  No 
judicial  restriction  to  a  particular  portion  of  a  subject-matter  can 
be  made  to  bind  him.^^  In  applying  the  tests  of  cross-examina- 
tion, the  practitioner  should  keep  in  mind  the  sifting  out  of  unim- 
portant questions.^^  By  this  process  of  elimination,  counsel  may 
succeed  in  determining  v^hat  the  expert  actually  regards  as  ma- 
terial and  thereby  discover  the  real  basis  of  his  judgment.^* 

§  2520.  Probative  Force  of  Inferences  from  Observation ;  Stage  of 
Rebuttal.  —  In  using  the  tests  as  to  the  probative  force  of  observa- 
tion which  are  created  by  cross-examination,  the  adverse  party  is, 
as  a  matter  of  course,  frequently  engaged  in  securing  material 
for  an  effective  rebuttal.  "VN^en  this  stage  arrives  for  him,  the 
opponent  may  properly  follow  up  his  attack  upon  the  probative 
force  of  an  adverse  inference  through  the  breaches  which  his  cross- 
examination  may  be  supposed  to  have  created.  In  respect  to  the 
force  of  observation,  the  adverse  party  may  show,  if  he  can,  that 
the  witness  did  not,  in  point  of  fact,  observe  correctly.  A  fortiori, 
he  is  at  liberty  to  establish  that  the  alleged  observer,  by  reason  of 
his  physical  condition,^  the  position  in  which  he  was  placed  or  the 
like,  could  not  have  noticed  the  phenomena  which  he  says  he  per- 

8.  Bever  r.  Spangler,  93  Iowa  576,  Ind.  409,  3  N.  E.  389,  4  N.  E.  908 
61  N.  W.  1072  (1895);  Williams  v.  (1885);  Dickenson  r.  Fitchburg,  13 
Great  Northern  E.  Co.,  68  Minn.  55,  Gray  (Mass.)  546  (1859);  Titus  v. 
70  N.  W.  860,  37  L.  R.  A.  199  (1897)  ;  Gage,  70  Vt.  13,  39  Atl.  246  (1896). 
Dilleber  v.  Home  L.  Ins.  Co.,  87  N.  Y.  11.  Louisville,  etc.,  R.  Co.  r.  Fal- 
79  (1881)  ;  La  Beau  v.  People,  34  N.  vey,  104  Ind.  409,  3  N.  E.  389,  4  N. 
y.  223   (1866).  E.  908  (1885). 

No  obligation  rests  on  the  court  to  12.  Louisville,   etc.,   R.   Co.  v.   Fal- 

receive  such  testimony.    Root  v.  Bos-  vey,  104  Ind.  409,  3  N.  E.  389,  4  N. 

ton  El.  E.  Co.,  183  Mass.  418,  67  N.  E.  908   (1885). 

E.  365   (1903).  13.  Prentis  v.  Bates,  93  Mich.  234, 

9.  §  377.  53  N.  W.  153,  17  L.  R.  A.  494  (1892). 

10.  Rush    V.    Megee,    36    Ind.    69  14.  Prentis  v.  Bates,  93  Mich.  234, 
(1871)  ;   Davis  v.  State,  35  Ind.  496,  53  N.  W.  153,  17  L.  R.  A.  494  (1892). 
9   Am.   Rep.    760    (1871).     See   also  §2520-1.  See  §  2521. 
Louisville,  etc.,  R.  Co.  r.  Palvey,  104 
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ceived.  He  may  seek  to  show  that  the  facts  detailed  by  the  witness 
as  the  basis  of  his  inference  have  no  objective  existence.  Clearly, 
in  order  that  the  inference  of  the  observer  should  retain  probative 
force,  it  is  necessary  that  the  proponent  should  maintain,  at  all 
hazards,  the  substantial  actuality  of  these  constituent  phenomena.^ 
For  the  'proponent,  the  range  of  cross-examination  ^  or  the  scope 
of  the  opponent's  evidence-in-chief  *  determines  that  of  rebuttal. 

§  2521.  (Probative  Force  of  Inferences  from  Observation; 
Stage  of  Rebuttal) ;  Physical  Condition.  —  Among  deliberative 
facts  tending  to  diminish  the  probative  effect  of  the  reasoning  from 
observation  is  the  impairment  of  faculties  due  to  the  physical  con- 
dition of  the  observer.  Proof,  for  example,  may  be  made  that  the 
witness  is  suffering  from  the  effects  of  disease.^  The  opponent 
may  also  claim  and  offer  evidence  tending  to  show  that  the  observer 
is  abnormally  defective  in  the  physical  powers  for  observation  "  or 
that  his  percipient  faculties,  though  adequate  at  most  times,  were 
impaired  in  effectiveness  on  a  particular  occasion  by  some  inter- 


§  2522.  (Probative  Force  of  Inferences  from  Observation; 
Stage  of  Rebuttal);  Basis  disproved.  —  A  most  natural  and  fre 
quently  employed  method  of  impairing  the  probative  force  of  an 
inference  is  to  show  that  the  facts  upon  which  it  is  supposed  or 
assumed  to  be  based  do  not  actually  exist.^  To  refuse  to  receive 
such  testing  or  rebutting  evidence  may  be  reversible  error.^  Until 
this  evidence  is  offered,  it  is  no  objection  to  receiving  the  judg- 
ment of  an  expert  that  the  question  upon  which  it  is  based  states 

2.  Frost  V.  Milwaukee,  etc.,  R.  Co.,  §  2521-1.  Fairchild  v.  Basoomb,  35 
96  Mich.  470,  56  N.  W.   19    (1893);       Vt.  398   (1862). 

Clark  v.  State,   12  Ohio  483,  40  Am.  2.  In  re   Mullin,   110  Cal.  252,   42 

Dec.  481    (1843);   Easton  First  Nat.  Pac.  645  (1895). 

Bank   v.    Wireback,    106    Pa.    St.    37  3.  Sisson  v.   Conger,   1   Thomps.   & 

(1884);   Foster  r.  Diekerson,  64  Vt.  C.  (N.  Y.)  564  (1873). 

233,  24  Atl.  255  (1891).  See  also  §  2520. 

3.  Chicago  Union  Traction  Co.  v.  §  2522-1.  Kirsher  v.  Kirsher,  120 
Fortier,  205  111.  305,  68  N.  E.  948  Iowa  337,  94  N.  W.  846  (1903); 
(1903)  ;  In  re  Blackwell's  Island  Union  Pac.  R.  Co.  r.  Stanwood, 
Bridge  in  City  of  New  York,  103  N.  (Nebr.  1904)  98  N.  W.  656. 

Y.    Suppl.    441,    118    App.    Div.    272  2.  Quinn  f.  Higgins,  63   Wis.   664, 

(1907).  24    N.    W.    482,    53    Am.    Rep.    305 

4.  Kernan  v.  Crook,  Horner  &  Co.,  (1885). 
(Md.  1905)  59  Atl.  753. 
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facts  favorable  to  the  proponent  and  includes  none  among  those 
material  to  the  case  of  his  adversary.  The  circumstance,  how- 
ever, may  have  a  legitimate  influence  upon  the  probative  weight 
to  be  attached  to  the  evidence  itself.^ 

§  2523.  (Probative  Force  of  Inferences  from  Observation; 

Stage  of  Rebuttal) ;  Contradiction  by  other  Witnesses Among 

infirmative  inferences  tending  to  diminish  the  probative  force  of 
the  reasoning  of  an  observer  is  the  direct  contradiction  of  other 
witnesses.*  It  is  by  no  means  essential  that  the  discrediting  evi- 
dence should  be  given  by  one  in  the  same  category  or  class  as  the 
person  whose  testimony  he  contradicts.  Thus,  the  inferences 
which  a  skilled  witness  has  drawn  from  the  appearances  presented 
by  the  heel  of  a  shoe  may  be  denied  by  a  shoemaker.^  Undoubt- 
edly, however,  the  normal  contradiction  is  by  those  whose  ad- 
ministrative position  more  nearly  approaches  that  of  the  original 
declarant. 

§  2524.  Probative   Force   of   Judgments ;    How    enhanced.  —  As 

part  of  his  original  case,  a  proponent  may  be  permitted  to  reinforce 
the  probative  weight  of  the  judgment  of  his  expert,  even  before 
an  attack  has  been  made  on  it  by  his  adversary.'  In  this  way,  the 
superior  nature  of  his  qualifications,  the  length  and  variety  of  his 

3.  Howes  V.  Colburn,  165  Mass.  385,  say,    for    example,    will    be   rejected, 

43  N.  E.  125  (1896).  even  when  tendered  for  the  purpose 

§  2523-1.  Lake  Erie,  etc.,  R.  Co.  v.  of  corroborating  an  original  inference. 

Mugg,    132   Ind.    168,   31   N.   E.    564  §  2706.     Thus,  on  an  issue  of  insan- 

(1892).  ity,  a  wife  who  has  testified  that  her 

2.  Lake  Erie,  etc.,  R.  Co.  r.  Mugg,  husband  was  sane  at  the  time  of  the 

132  Ind.  168,  31  N.  E.  564   (1892).  execution  of  a  will  cannot  corroborate 

§  2524-1.  Competent    evidence    re-  her  inference  by  showing  that  her  at- 

quired.  —  For  purposes  of  corrobora-  torney,   who    did   not   testify,   united 

tion,  it  is  essential  that  the  corrobo-  with   her   shortly  before  the  time  in 

•rative  circumstances  themselves  be  ad-  question  in  executing  a  power  of  at- 

missible  facts  and  be  .established  by  torney   to   the    person    alleged   to   be 

legally  competent  evidence.  insane.     Allis  v.  Hall,  76  Conn.  322, 

Hearsay    judgments    of    others.  —  56  Atl.  637   (1904).    Apart  from  the 

The  judgments   of   other   experts,   as  implied   assertion    that   the   attorney 

recited  by  the  witness,  cannot  be  used  also  looked  upon  the  person  in  ques- 

to  corroborate  his  statement.    Indiana  tion   as   sane,   the   transaction   as  to 

National,  etc..   Gas    Co.   v.  Anthony,  the  power  of   attorney  is  irrelevant. 

26    Ind.    App.    307,    58    N.    E.    868  Regarded  as  an  assertion,  it  is  merely 

(1900).  hearsay,  being  an  unsworn  statement 

Implied  hearsay.  —  Implied  hear-  in  its  assertive  capacity. 
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experience,  the  extent  of  his  reading,  the  responsibility  of  the 
positions  which  he  has  held,*  and  other  facts  of  a  similar  nature 
may  properly  be  shown.  To  the  same  effect,  evidence  that  the 
expert's  mental  operations  are  characterized  by  accuracy  *  or 
promptness  in  reaching  correct  conclusions  may  be  established  in 
the  evidence.  Still  more  natural  is  it  that  the  proponent  should 
desire  to  show  the  correctness  of  the  reasoning  adopted  by  his 
witness  in  the  particular  case.*  Like  other  deliberative  facts, 
however,  much,  in  deciding  as  to  whether  evidence  of  this  class 
should  be  used,  is  necessarily  dependent  upon  the  administrative 
instinct  of  the  judge. 

§  2525.   (Probative  Force  of  Judgments;  How  enhanced); 

Corroborative  Facts.  —  The  proponent  of  the  judgment  of  an  ex- 
pert, or  he  who  relies  on  the  inference  or  conclusion  of  a  skilled 
observer,  may  enhance  the  probative  force  of  such  testimony  by 
introducing  evidence  of  facts  which  tend  to  corroborate  the  ac- 
curacy of  the  result  reached  by  him.'  Should  any  of  the  probative 
force  of  tlie  reasoning  of  the  proponent's  witness  have  been  im- 
paired upon  cross-examination,^  the  loss  may  be  made  good,  or  if 
possible,  a  more  pronounced  probative  force  created  for  the 
original  case,  upon  rebuttal.* 

Degree  of  certainty.  —  The  proponent  of  an  act  of  reasoning 
may  further  fortify  its  probative  force  by  announcing  the  degree 
of  certainty  with  wbicih  the  inference,  conclusion  or  judgment 
reached  by  his  witness  is  held.*  It  would  not  be  objectionable, 
for  example,  for  the  latter  to  show  that  he  has  acted  in  accord- 
ance with  the  opinion  which  he  has  expressed  ^  and  what  conse- 
quences, if  any,  followed  upon  his  conduct.    In  its  effort  to  protect 

2.  Thompson  v.  lah,  99  Mo.  160,  12      edge.     Harris  v.  Nashville,   C.   &  St. 
S.    W.    510,    17    Am.    St.    Rep.    552      L.  Ry.,  (Ala.  1907)  44  So.  962. 
(1889);    Laros   v.    Com.,   84   Pa.   St.  2.  §  2517. 

200  (1877).  3.  Moyer  v.  New  York  Cent.,  etc., 

3.  Com.  V.  Buccieri,  153  Pa.  St.  535,      R.  Co.,  98  N.  Y.  645   (1885). 

26   Atl.   228    (1893)     (promptness   of  4.  Missouri,  etc.,  R.  Co.  v.  Sledge, 

testimony).  (Tex.  Civ.  App.  1895)  30  S.  W.  1102. 

4.  O'Neill  V.  Beland,  133  111.  App.  See  also  Entwistle  v.  Meikle,  180  111. 
594   (1907).  9,   54  N.   E.  217    (1899)     (handwrit- 

§  2525-1.  Com.  v.  Buccieri,  153  Pa.  ing). 

St.  535,  26  Atl  228  (1893.  5.  Stephenson  v.  River  Tyne  Imp. 

Technical    inferences    may   be    cor-  Com'rs,  17  Wkly.  Rep.  590   (1869). 
roborated  by  facts  of  common  knowl- 
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the  province  of  the  jury,  judicial  administration  will  not,  hoAvever, 
permit  the  witness  to  put  his  mental  certitude  into  the  form  of 
saying  that  a  jury  would  be  warranted  in  acting  upon  the  opinion 
which  he  himself  expresses.® 

Illiistrative  instances.  —  The  skilled  witness  may  reinforce  the 
cogency  of  his  reasoning  by  stating  illustrative  instances  of  the 
operation  of  the  rule  or  principle  which,  as  he  says,  control  in  a 
given  case.'^  This  he  may  do  "  to  show  more  clearly  the  value  and 
weight  of  his  opinion."  *  It  would  not,  however,  be  sound  ad- 
ministration to  permit  a  skilled  witness  to  give  the  facts  of  a  par- 
ticular case  analogous,  in  his  opinion,  to  the  one  at  bar,^  e.  g., 
that  other  persons  had  feigned  or  simulated  certain  symptoms.^" 

Practical  and  technical  knowledge.  —  To  further  enhance  the 
force  of  his  testimony,  a  witness  may  state  that  he  feels  confident 
of  his  ability  to  do,  in  a  practical  way,  an  act  regarding  the  doing 
of  which  he  has  possessed,  up  to  that  time,  only  theoretical 
knowledge,^^ 

§  2526.  (Probative  Force  of  Judgments;  How  enhanced; 
Corroborative  Facts);  Confirmation  by  Experiment To  cor- 
roborate the  judgment  of  his  expert,  the  proponent  may  be  per- 
mitted to  show  that  the  result  of  experiments  made  in  the  matter 
tends  to  confirm  the  opinion  of  the  witness  ^  or  even  to  demonstrate 

6.  Strudgeon  v.  Sand  Beach,  107  Massachusetts.  —  Eidt  r.  Cutter, 
Mich.  496,  65  N.  W.  616   (1895).  127  Mass.  522   (1879). 

7.  Zoldoske  v.  State,  82  Wis.  580,  Michigan.  —  People  v.  Thompson, 
52  N.  W.  778  (1892).  122  Mich.  411,  81  N.  W.  344   (1899). 

8.  Parker  f.  Johnson,  25  Ga.  576  Rhode  Island.  —  State  v.  Nagle,  54 
(1858);  State  v.  Hinkle,  6  Iowa  380  Atl.  1063  (1903). 

(1858)  ;   Donahoe  r.  New  York,  etc.,  Texas.  —  MeGrew  v.  St.  Louis,  etc., 

R.   Co.,   159  Mass.   125,  34  N.  E.  87  R.  Co.,  (Civ.  App.  1903)  74  S.  W.  816. 

(1893).  United  States.  —  Orient  Ins.  Co.  v. 

9.  People  V.  Holmes,  111  Mich.  364,  Leonard,  120  Fed.  808,  57  C.  C.  A. 
69  N.  W.  501   (1897).  176   (1902). 

10.  Gulf,  etc.,  R.  Co.  v.  Brown,  16  The  testimony  of  an  expert  with  re- 
Tex.  Civ.  App.  93,  40  S.  W.  608  spect  to  a  test  made  by  reflexing  the 
(1897).  knees   of   the  plaintiff   did  not  refer 

11.  Childs  I'.  O'Leary,  174  Mass.  to  subjective  sj-mptoms,  no  words  or 
111.  54  N.  E.  490  (1899).  statements   of   plaintiff   being   given, 

§  2526-1.  Illinois.  —  Wilson  v.  Chi-  and   was  therefore   competent   in   an 

cago  City  Ry.  Co.,  144  111.  App.  604  action   for   personal   injuries.     Hirch 

(1908)    (testing  hearing  by  ticking  of  r.  Chicago  Consol.  Traction  Co.,  146 

watch).  111.  App.  501  (1909). 
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its  correctness.^  No  absolute  requirement  is  made  that  the  latter 
should  be  able  to  give  the  exact  date  at  which  these  confirmatory 
experiences  took  place.'  The  matter,  however,  is  an  administra- 
tive one.*  The  circumstances  of  a  particular  case  may  be  such  as 
to  warrant  the  court  in  excluding  the  testimony  as  to  the  resiilts 
of  an  experiment."  Proof  of  an  outside  test,  without  establishing 
the  fact  that  the  person  who  made  it  is  competent  to  do  so,  and 
that  the  apparatus  was  of  a  nature  and,  when  used,  was  in  a  con- 
dition suitable  for  the  experiment,  and  that  the  latter  was  fairly 
made,  is  said  to  be  without  probative  force.* 

§  2527.  (Probative  Force   of  Judgments;   How   enhanced; 
Corroborative  Facts);  Facts  added  to  known  Basis  of  Eeasoning. 

—  In  case  of  Inference  or  Conclusion,  an  important  test  of  pro- 
bative force  lies  in  ascertaining,  so  far  as  possible,  the  facts  added 
by  the  witness  to  those  stated  in  bis  preliminary  enumeration.* 
Making  the  necessary  changes,  the  same  test  may  be  applied  to  the 
work  of  the  expert.^  Partly  for  the  reasons  already  stated  in  con- 
nection with  Inference  and  Conclusion,*  the  expert  cannot  well 
avoid  adding  facts  to  the  hypothetical  enumeration  addressed  to 
him  in  the  question  which  he  is  answering.  This  adding  of  new 
facts  or  premises  may  often  be  done  unconsciously.  Specific  acts 
of  observation,  information  from  others  verified  by  experience,  or 
the  fruits  of  systematic  or  desultory  reading  may  each  have  con- 
tributed, by  way  of  induction  or  otherwise,  to  the  formation  of 

2.  Donahoe  v.   New   York,   etc.,   R.  County    Ry.    &    Light    Co.,     (Wash. 

Co.,    159    Mass.    125,    34    N.    E.    87  1906)  87  Pac.  921. 

(1893).  3.  Orient  Ins.   Co.  v.   Leonard,   120 

Fairness  must  be  shown.  —  To  en-  Fed.  808,  57  C.  C.  A.  176   (1902). 

hance  the  probative  effect  of  an  ex-  4.  State  v.  Hyde,    (Mo.   1911)    136 

periment,    the    proponent   may    show  S.  W.  316. 

that    a    similarity   of   conditions   ex-  5.  Evans  v.  State,  109  Ala.   11,   19 

isted  upon  all  material  points  between  So.  535    (1896);   Tesney  r.  State,  77 

the   actual    transaction   and   the   one  Ala.  33   (1884);  Com.  v.  Tucker,  189 

artificially   arranged,    so   far   as   any  Mass.    457,    76    N.    E.    127     (1905); 

inference  is  to  be  drawn  from  one  to  Bollman  v.  Lucas,   22  Nebr.   796,  36 

the  other.     The   witness   should  also  N.  W.  465  (1888). 

make  it  appear  that  the  test  has  been  6.  Omaha   St.   Ry.    Co.   v.   Larson, 

in  all  ways  fairly  and  properly  con-  (Nebr.  1903)  97  N.  W.  824. 

ducted.  §  2527-1.  §  2511. 

On    cross-examination,    or,    if    per-  2.  Cobb    v.    United    Engineering   & 

mitted,    on    voir   dire,    the    opponent  Contracting   Co.,    191   N.   Y.   475,   84 

may    properly    make    inquiries    upon  N.  E.  395   (1908). 

these     points.      Rowe    v.     Whatcom  3.  §  2511. 
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mental  results  Avhich  are  among  the  real  data  on  which  the  witness 
is  basing  his  judgment.  An  effort  of  memory  may  suf&oe  to  recall 
into  its  place  in  the  mental  content  certain  of  the  more  recent  or 
salient  of  such  supplied  data.  These  the  expert  may  use,  by  way 
of  illustration  or  a  more  general  corroboration,  assuming  that  a 
satisfactory  distinction  can  be  drawn,  between  the  act  of  judgment 
itself  and  the  reasoning  which  confirms  or_  sustains  it  In  other, 
and  perhaps  more  ntimerous,  instances,  the  individual  identity  of 
the  separate  facts  actually  supplied  has  become  hopelessly  lost. 
They  are  introduced  into  the  reasoning  in  the  composite  form  of 
the  carefully  elaborated  mental  powers  of  the  professional  or 
technical  observer,  his  attitude  to  the  subject,  the  tendency  of  his 
mind  in  a  given  direction,  in  short,  the  so  called  prejudices  of  the 
expert.  These  are  often  so  subtle  in  their  influence  as  to  make 
disagreement  between  witnesses  of  this  class  almost  a  matter  of 
necessity. 

Wherever  these  additional  facts  are  material  and  recoverable 
from  the  subconscious  mind,  it  is  the  duty  of  the  testing  counsel 
to  reveal  them.*  In  this  way  alone  can  it  be  satisfactorily  ascer- 
tained what  is  the  true  basis  of  the  judgment.  The  inquiry  is, 
therefore,  essential  in  order  that  the  probative  force  of  the  reason- 
ing may  be  accurately  gauged. 

Premises.  —  Much  gain  in  this  respect  may  often  be  made  by 
consideration  of  the  true  premises  which  the  witness  is  employ- 
ing in  his  reasoning,  as  these  have  been  modified  by  his  personal 
experience.  Inquiry,  therefore,  may  properly  be  made  as  to  them. 
Especially  is  it  important  to  segregate  the  crucial  general  proposi- 
tions of  experience  ^  which,  as  major  premises,®  form  separate 
links  in  the  chain  of  deduction ''  employed  by  the  expert.* 

Beal  evidence.  —  The  expert,  or  indeed  any  witness,  may 
possibly  be  using  as  part  of  the  basis  of  his  reasoning  some  portion 
of  the  real  evidence  ®  submitted  to  the  tribunal.     This  inevitably 

4.  California.  —  In  re  Mullin,  110  Wyoming.  —  Edwards  r.  Murray,  5 

Cal.  252,  42  Pac.  645  (1895).  Wyo.  153,  38  Pac    681    (1894). 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  5.  §  1728&. 

Cicero,    154    111.    656,    39   N.    E.    574  6.  §   1728a. 

(1895).  7.  §  1728a. 

Indiana.  —  Davis  v.  State,  35  Ind.  8.  Clark    v.    Baird,    9    N.    Y.    183 

496,  9  Am.  Rep.  760   (1871).  (1853). 

Pennsylvania.  —  Dawson  r.  Pitts-  9.  §  27. 
burg,   159   Pa.   St.   317,   28   Atl.    171 
(1893). 
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occurs  in  connection  with  tlie  exercise  of  sense-perception  in  the 
court  room  to  which  every  witness  finds  himself  forced  and  from 
which  it  is  extremely  difficult,  whatever  may  be  his  intentions,  for 
the  observer  to  disassociate  himself.  Thus,  in'judging  as  to  the 
proper  way  of  doing  a  particular  mechanical  act,  the  expert  may 
properly  take  into  account  the  intelligence  of  the  workmen  em- 
ployed as  this  has  been  shown  by  their  appearance  when  acting  as 
witnesses  on  the  trial.'" 

§  2528.  (Probative  Force  of  Judgments;  How  enhanced; 
Corroborative  Pacts);  Standard  Treatises.  —  That  scientific 
treatises '  should  play  an  important  part  in  an  examination  of 
witnesses  technically  trained  made  by  one  set  of  laymen  for  the 
decision  of  another,  is  not  a  matter  for  surprise.  The  skilled 
witness,  whether  testifying  as  an  observer  or  as  an  expert,  is  deal- 
ing with  subjects  as  to  which  counsel  usually  know  little  and  the 
jurors  still  less.  Here,  ready  to  their  hand,  are  terse,  authoritative 
statements  by  persons  of  adequate  knowledge  concerning  the  facts 
and  theories  as  to  which  the  specialist  is  testifying.  To  use  this 
readily  accessible  mass  of  information  would  seem  almost  in- 
evitable. Unfortunately,  the  rules  of  procedure,  especially  that 
relating  to  hearsay,^  make  the  judicial  use  of  this  special  knowl- 

10.  Barrett  v.  New  England  Tele-  if  direct  use  ia  to  be  made  of  it.    See, 

phone    &    Telegraph    Co.,   201    Mass.  however,  Brodhead  v.  Wiltae,  35  la. 

117,  87  N.  E.  565  (1909).  430  (1872). 

§   2S28-1.   The  authoritative  char-  2.  California.  —  Gallagher    v.    R. 

acter  of  the   treatise  may  be  estab-  Co.,  67  Cal.  17,  6  Pac.  869    (1885); 

lished  in  any  lawful  way.  People  v.  Wheeler,  60  Cal.  4   (1882). 

Alabama.  —  Merkle  v.  State,  37  Massachusetts. — Washburn  v.  Cud- 
Ala.  141  (1861);  Stoudenmeier  v.  dihy,  8  Gray  431  (1857);  Com.  v. 
Williamson,  29  Ala.  567  (1857).  Wilson,    1    Gray    338     (1854);    Ash- 

loiva.  —  Crawford  v.  Williams,  48  worth    v.    Kittredge,    12    Cush.     195 

la.  249    (1878)    (herd-book).  (1853). 

Pennsylvania. — Spalding  v.  Hedges,  Michigan.  —  People  v.  Millard,  53 

2  Pa.  St.  243   (1845).  Mich.    76,    18    N.    W.    562     (1884); 

Tennessee.  —  Railroad  Co.  v.  Ayres,  Marshall  v.  Brown,  50  Mich.  150,  15 

84     Tenn.     729      (1886)      (mortality  N.  W.  55   (1883)  ;  People  t).  Hall,  48 

tables).  Mich.  490,  12  N.  W.  665   (1882). 

England.  —  Rowley  v.  R.  Co.,  L.  R.  Minnesota.   —   Payson   v.   Everett, 

8  Ex.  227  (1873).  12  Minn.  219  (1867). 

The  fact  may,  however,  be  assumed,  Mississippi.  —  Tucker  v.  McDon- 

as   a   matter  of   common  knowledge,  aid,  60  Miss.  470  ( 1882 ) . 

should    the    facts    warrant   it.      The  Worth  Carolina.  —  State  v.  Rogers, 

original  volume   should  be  produced  112   N.    C.    874,   877,    17    S.   E.   297 
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edge  extremely  teelmieal  and,  therefore,  difficult.  Attempting  to 
consider  briefly  the  procedure  and  practice  in  the  matter,  the  rights 
of  the  respective  parties  will  be  found  to  depend  upon  whether  the 
treatise  is  to  be  used  on  examination-in-chief  or  at  some  later 
stage. 


(1893);  Huffman  v.  Click,  77  N.  C. 
56  (1877);  Melvin  v.  Easly,  1  Jones 
L.  388   (1854). 

Tennessee.  —  Byers  v.  R.  Co.,  94 
Tenn.  350,  29  S.  W.  129   (1895). 

Texas.  —  Fowler  v.  Lewis,  25  Tex. 
(Suppl.)  381   (1860). 

Wisconsin.  —  Boyle  v.  State,  57 
Wis.  480,  15  N.  W.  827   (1883). 

England.  —  E.  v.  Taylor,  13  Cox. 
77,  78  (1875);  R.  v.  Couch,  1  Cox. 
Cr.  94  (1844)  ;  Collier  v.  Simpson,  5 
C.  &  P.  73   (1831).  ' 

"  The  great  weight  of  authority  is 
that  they  cannot  be  admitted  .  .  ., 
this  upon  the  theory  that  the  authors 
did  not  write  under  oath,  and  that 
their  grounds  of  belief  and  processes 
of  reasoning  cannot  be  tested  by  cross- 
examination."  State  V.  Baldwin,  36 
Kan.  17,  12  Pac.  318  (1886),  per 
Johnston,  J. 

"  These  books  do  not  come  into 
court,  as  all  other  evidence  must, 
either  by  consent  or  under  the  sanc- 
tion of  an  oath.  .  .  .  Without 
such  consent  or  oath,  their  contents 
are  mere  declarations  and  hearsay. 
.  .  .  The  benefit  of  cross-examina- 
tion would  be  lost  by  allowing  books 
of  such  a  character  to  be  evidence." 
Ware  v.  Ware,  8  Me.  56  (1831),  per 
Mellen,  C.  J. 

"  The  substantial  objection  is  that 
they  are  statements  wanting  the 
sanction  of  an  oath,  and  the  state- 
ment thus  proposed  is  made  by  one 
not  present  and  not  liable  to  cross- 
examination."  Ashworth  «.  Kit- 
tredge,  12  Cuah.  194  (1853), per  Shaw, 
C.  J. 

"  The  reason  of  the  rule  is  obvious, 
that  if  the  authors  were  present  they 
could  not  be  examined  without  being 
sworn  and  exposed  to  cross-examina- 


tion." Melvin  v.  Easly,  1  Jones  L. 
(N.  C.)  388   (1854),  per  Battle,  J. 

"  The  opinions  which  are  to  be  re- 
ceived, upon  which  the  jury  is  to 
deduce  a  certain  fact,  must  be  so 
given  as  to  be  subject  to  examination 
and  cross-examination  before  the 
court  and  jury.  Now  it  is  obvious,  if 
books  upon  skill  and  science  are  to 
be  made  evidence  of  themselves,  the 
protection  a  person  has  of  showing 
by  an  examination  of  the  person  ad- 
vancing an  opinion  that  it  is  improp- 
erly arrived  at  is  quite  destroyed." 
Brown  v.  Sheppard,  13  U.  C.  Q.  B. 
179  (1856),  per  Burns,  J. 

The  earlier  law  in  England  ad- 
mitted the  statements  of  the  text 
book,  apparently  as  a  matter  of 
course.  Spencer  Cowper's  Trial,  13 
How.  St.  Tr.  1163  (1699). 

See  also  §§  2698  et  seq. 

Dissenting  states.  —  By  local  usage 
in  Connecticut,  the  statement  of  n 
text-book  may  be  read  in  evidence. 
State  f.  Hoyt,  46  Conn.  337  (1878). 

In  Missouri  the  declaration  of  the 
hook  may  be  received  as  evidence  in 
the  discretion  of  the  court.  State  v. 
Soper,  148  Mo.  217,  49  S.  W.  1007 
(1899). 

In  other  states,  the  independently 
relevant  capacity  of  the  text-book  as 
furnishing  an  illustration  may  be 
received. 

Illinois.  —  Yoe  v.  People,  49  111. 
412  (1868)  (admissible  as  showing 
"theory"). 

Indiana.  —  Baldwin  v.  Bricker,  86 
Ind  223  (1882);  Harvey  t).  State,  40 
Ind.  518  (1872). 

Kansas.  —  State  v.  O'Neil,  51  Kan. 
651,  674,  33  Pac.  287  (1893). 

Ohio.  —  Legg  v.  Drake,  1  Oh.  St. 
288  (1853). 
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Treatise  deliberative,  not  probative.  —  At  the  very  outset,  as 
soon  as  the  effort  is  made  to  use  the  treatise  at  the  stage  of 
examination-in-chief,  its  peculiar  administrative  position  becomes 
apparent.  As  proof  of  the  facts  asserted,  the  treatise  is  incom- 
petent. So  regarded,  it  is  hearsay  and  printed  hearsay  is  as 
objectionable  as  any  other.^  The  proponent  cannot  therefore  read 
to  the  jury  extracts  from  a  text  book  as  proof  of  the  facts  asserted 
in  it,*  even  in  connection  with  the  tender  of  an  expert  as  a  witness 


Texas.  —  Wade  v.  De  Witt,  20  Tex. 
400  (1857). 

There  is,  in  reality,  no  possibility 
of  excluding  the  proving  power  of  a 
statement  if  it  is  actually  eviden- 
tiary, whatever  the  hearsay  rule  may 
say  upon  the  subject.     §  2580. 

"  Eeason  is  neither  more  nor  less 
than  reason  because  it  happens  to  be 
read  from  a  book."  Cory  v.  Silcox, 
6  Ind.  40   (1854),  per  Hovey,  J. 

3.  §  2754. 

4.  Alabama.  —  Timothy  v.  State, 
130  Ala.  68,  30  So.  339  (1900). 

Delaware.  —  State  v.  West,  Houst. 
Cr.  Cas.  371  (1873). 

Georgia.  —  Cook  v.  Coffey,  103  Ga. 
384,  30  S.  E.  27  (1897)  (veterinary)  ; 
Bowen  v.  Gainsville,  etc.,  R.  Co.,  95 
Ga.  688,  22  S.  E.  695  (1895). 

Indiana.  —  Plake  v.  State,  121  Ind. 
433,  23  N.  E.  273,  16  Am.  St.  Rep. 
408  (1889);  Carter  v.  State,  2  Ind. 
617   (1851). 

Iowa.  —  Stewart  v.  Equitable  Mut. 
L.  Ins.  Assoc,  110  Iowa  528,  81  N. 
W.  782  (1900);  Bixby  y.  Omaha,  etc., 
R.  Co.,  105  Iowa  293,  75  N.  W.  182, 
67  Am.  St.  Rep.  299,  43  L.  R.  A.  533 
(1898)  ;  Gould  v.  Schermer,  101  Iowa 
582,  70  N.  W.  697  (1897)  (effects  of 
blindness  in  horse). 

Kansas.  —  State  v.  Baldwin,  36 
Kan.  1,  12  Pac.  318  (1886). 

Massachusetts.  —  Ashworth  v.  Kit- 
tridge,  12  Cush.  193,  58  Am.  Dec.  178 
(1853). 

Michigan..  —  People  v.  Millard,  53 
Mich.  63,  18  N.  W.  562  (1884) ;  Peo- 
ple V.  Hall,  48  Mich.  482,  12  N.  W. 


665,  42  Am.  Rep.  477  (1882)  ;  Eraser 
V.  Jennison,  42  Mich.  206,  3  N.  W. 
882   (1879). 

Nebraska.  —  Van  Sike  v.  Potter, 
53  Nebr.  28,  73  N.  W.  295  (1897). 

New  York.  —  Eoggett  v.  Fischer, 
23  N.  Y.  App.  Div.  207,  48  N.  Y. 
Suppl.  741  (1897). 

South  Dakota.  —  Brady  v.  Shirley, 
14  S.  D.  447,  85  N.  W.  1002  (1901) 
(veterinary  text  book  on  telling 
horse's  age  by  his  teeth ) . 

Texas.  —  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Graves,  (Civ.  App. 
1909)  122  S.  W.  458  (Koch's  treatise 
on  the  spread  of  bacteria)  ;  Cranfill 
V.  Hayden,  22  Tex.  Civ.  App.  656,  55 
S.  W.  805  (1900)  (parliamentary 
law). 

United  States.  —  Union  Pac.  R. 
Co.  V.  Yates,  79  Fed.  584,  25  C.  C.  A. 
103,  40  L.  R.  A.  553  (1897)  (con- 
struing  MeClain  Code). 

England.  —  Darby  v.  Ousely,  1  H. 
&  N.  1,  2  Jur.  N.  S.  497,  25  L.  J. 
Exch.  227    (1856). 

Canada.  —  Brown  v.  Sheppard,  13 
U.  C.  Q.  B.  178  (1855). 

Definitions  of  insanity  cannot  be 
safely  taken  from  a  work  on  medical 
jurisprudence.  Blake  v.  State,  121 
Ind.  433,  23  N.  E.  276,  16  Am.  St. 
Rep.  408  (1889). 

No  objection  exists,  however,  to  in- 
quiring for  the  general  state  of  pro- 
fessional or  scientific  opinion  upon  a 
given  point.  See,  however,  State  v. 
Winter,  72  la.  627,  632,  34  N.  W.  475 
(1887). 
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regarding  the  same  matter  ^  or  while  the  latter  is  actually  testify- 
ing."  The  rule  is  the  same  should  the  witness  himself  offer  to  read 
the  text  book  to  the  jury  as  proof  of  the  facts  which  it  asserts  J 
Similarly,  the  author  himself  furnishes  no  exception.®  In  its 
deliberative  sense,  the  treatise,  however,  is  still  received.  The 
proponent  uses  it  to  enhance  and  corroborate  the  force  of  what  his 
expert  says.®  That  the  average  jury,  and  men  generally,  are 
usually   unable  to  draw  so  fine   a   distinction   as   that  between 


5.  Illinois. — Bloomington  v.  Shrock, 
110  III.  219,  51  Am.  Rep.  679  (1884). 

Indiana.  —  Louisville,  etc.,  R.  Co. 
V.  Howell,  147  Ind.  266,  45  N.  E.  584 
(1897). 

Iowa.  —  State  v.  Peterson,  110 
Iowa  647,  82  N.  W.  329   (1900). 

Maryland.  —  Davis  v.  State,  38 
Md.  15   (1873). 

Massachusetts.  — ■  Com.  v.  Brown, 
121  Mass.  69  (1876);  Com.  v.  Stur- 
tivant,  117  Mass.  122,  19  Am.  Rep. 
401  (1875). 

Michigan.  —  Fox  v.  Peninsular 
White  Lead,  etc.,  Works,  84  Mich. 
676,  48  N.  W.  203   (1891). 

Mississippi.  —  Tucker  v.  Donald, 
60  Miss.  460,  45  Am.  Rep.  416  (1882). 

North  Carolina.  —  HuflFman  v. 
Clark,  77  N.  C.  55  (1877). 

Rhode  Island.  —  State  V.  O'Brien, 
7  R.  I.  336  (1862). 

England.  —  Collier  r.  Simpson,  5 
C.  &  P.  73,  24  E.  C.  L.  460   (1831). 

6.  California.  —  Lilley  v.  Parkin- 
son, 91  Cal.  655,  27  Pac.  1091  (1891). 

Illinois.  —  Bloomington  v.  Shrock, 
110  111.  219,  51  Am.  Rep.  679  (1884). 

Indiana.  —  Louisville,  etc.,  R.  Co. 
!'.  Howell,  147  Ind.  266,  45  N.  E.  584 
(1896). 

Mississippi.  —  Tucker  v.  Donald, 
60  Miss.  460,  45  Am.  Rep.  416  (1882). 

Neio  York.  —  Pahl  v.  Troy  City  R. 
Co.,  81  N.  Y.  App.  Div.  308,  81  N.  Y. 
Suppl.  46   (1903). 

South  Carolina.  —  State  v.  Cole- 
man, 20  S.  C.  441   (1883). 

Texas.  —  Carlisle  v.  State,  (Cr. 
App.  1900)  56  S.  W.  365. 

Professional   treatises   and   shorter 


articles  on  these  technical  subjects 
stand  in  the  same  position.  State  v. 
Winter,  72  Iowa  627,  34  N.  W.  475 
(1887). 

7.  Com.  V.  Sturtivant,  117  Mass. 
122,  19  Am.  Rep.  401  (1875). 

8.  Mix  r.  Staples,  17  N.  Y.  Suppl. 
775  (1892). 

9.  Illinois.  —  Bloomington  v. 
Schrock,  110  111.  219,  51  Am.  Rep.  679 
(1884). 

Indiana.  —  Louisville,  etc.,  R.  Co. 
V.  Howell,  147.  Ind.  266,  45  N.  E.  584 
(1896);  Carter  v.  State,  2  Ind.  619 
(1851). 

Iowa.  —  State  v.  Petersen,  110 
Iowa  647,  82  N.  W.  329  (1900). 

Kansas.  —  State  v.  Baldwin,  36 
Kan.  17,  12  Pac.  318  (1886). 

Maryland.  —  Davis  v.  State,  38 
Md.  15   (1873). 

Massachusetts.  —  Com.  v.  Brown, 
121  Mass.  69   (1876). 

Michigan.  —  Fox  v.  Peninsular 
White  Lead,  etc..  Works,  84  Mich. 
676,  48  N.  W.  203  (1891)  ;  Pinney  v. 
Cahill,  48  Mich.  586,  12  N.  W.  862 
(1882).  See,  however,  People  r.  Mil- 
lard, 53  Mich.  76,  18  N.  W.  562 
(1884). 

Mississippi.  —  Tucker  r.  Donald, 
60  Miss.  460,  45  Am.  Rep.  416  (1882). 

North  Carolina.  —  Huffman  v. 
Clark,  77  N.  C.  55  (1877). 

Oregon.  —  Scott  r.  R.  Co.,  72  Pac. 
594  (1903)    (engineer). 

Rhode  Island.  —  State  r.  O'Brien, 
7  R.  L  336   (1862). 

England.  —  Collier  v.  Simpson,  5 
C.  &  P.  73,  24  E.  C.  L.  460  (1831). 
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directly  asserting  the  existence  of  a  fact  and  corroborating  a  state- 
ment which  does  assert  it  makes  no  difference  to  procedure.  As 
is  elsewhere  said/''  the  attempt  to  distinguish  between  the  infer- 
ence of  truth  and  the  other  inferences  to  which  the  existence  of  a 
statement  logically  gives  rise  is  to  attempt  to  create  a  difference 
where  none  exists.  Procedure,  however,  seeks  to  make  this  dif- 
ferentiation and  uses  it  as  the  true  basis  of  the  hearsay  rule.  It 
is  not  remarkable,  therefore,  that  it  should  occasionally,  as  here, 
find  itself  in  a  rationally  untenable  position.  The  right  of  a 
proponent,  who  has  submitted  an  inference,  conclusion  or  judg- 
ment of  a  skilled  witness  to  corroborate,  within  reasonable  limits, 
its  probative  effect  by  showing  the  sound  nature  of  the  reasoning 
upon  which  it  is  based  seems  unquestionable.^^  Should  it  appear 
that  among  the  reasons  assigned  by  the  witness  for  his  judgment 
are  the  statements  of  leading  treatises  on  the  subject,  nothing 
forbids  that  these  should  be  given  to  the  jury  by  the  proponent  to 
enhance  the  force  of  the  reasoning.^^  In  other  words,  the  pro- 
ponent may  increase  the  probative  force  of  the  mental  result  at 
which  his  skilled  witness  has  arrived  by  showing  that  it  is  in 
accordance  with  the  views  advanced  by  leading  authorities  on  the 
subject.^^  The  administrative  indulgence  may  go  so  far  as  to 
permit  a  witness  to  submit  to  the  court  and  jury  a  list  of  the  text- 
writers  who  agree  with  his  opinions.^* 

10.  §  2580.              '  13.  State  v.  Baldwin,  36  Kan.  1,  12 

11.  §2524.  Pac.  318    (1886);   People  v.  Vander- 

12.  Healy  v.  Visalia,  etc.,  R.  Co.,  hoof,  71  Mich.  158,  39  N.  W.  28 
101  Cal.  585,  36  Pac.  125  (1894);  (1888);  Link  v.  Sheldon,  18  N.  Y. 
State  V.  Winter,  72  Iowa  627,  34  N.  Suppl.  815  (1892). 

W.  475   (1887)  ;  State  i;.  Baldwin,  36  14.  Scott    v.    Astoria    R.    Co.,    43 

Kan.  1,   12  Pac.  318    (1886);   People  Oreg.    26,    72   Pac.    594,   99    Am.    St. 

V.   Vanderhoof,   71   Mich.    158,   39   N.  Rep.  710,  62  L.  R.  A.  543   (1903). 

W.  28  (1888).  An  additional  ground  for  admissi- 

A  contrary  view  has,  however,  been  bility,  one  which  removes  the  state- 
expressed.  Link  V.  Sheldon,  18  N.  Y.  ment  from  the  administrative  position 
Suppl.  815  (1892).  of  pure  hearsay,  is  that  the  witness 

Kecorded  cases.  —  As   a  practical  ratifies  the  text  book  as  fully  as  the 

matter,  this  corroboration  consists  in  text   book    corroborates    the   witness. 

many  instances  in  the  statement  by  In  other  words,   the   latter  in   effect 

the  text-book  author  of  a  number  of  adopts  the  printed  statement  as  his 

recorded  cases  upon  which  the  expert  own.     Fisher  v.  Southern  Pac.  R.  Co., 

relies  in  aid  of  his  opinion.    Healy  «.  89    Cal.    399,    26    Pac.    894    (1891); 

Visalia,  etc.,  R.  Co.,  101  Cal.  585,  36  Louisville,  etc.,  R.  Co.  v.  Howell,  147 

Pac.  125   (1894)  ;  Brodheadi;.  Wiltse,  Ind.    266,    45    N.    E.    584     (1896); 

35    Iowa    429     (1872);    Huffman    v.  Hutchinson  ?;.  State,  19  Nebr.  262,  27 

Click,  77  N.  C.  55  (1877).  N.   W.    113    (1886) ; 'Byers  v.  Nash- 
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Common  knowledge.  —  Considerable  differences  in  practice 
apparently  exist  with  regard  to  the  use  of  standard  or  scientific 
treatises  where  the  matter  to  be  established  is  a  fact  of  common  ^® 
or,  as  it  is  sometimes  called  "  judicial,"  knowledge.  Evidentally, 
as  part  of  the  judge's  administrative  duty  to  prevent  surprise,^^ 
it  may  be  advisable  to  notify  the  court  and  jury  of  all  facts  which 
either  party  proposes  to  rely  upon  at  the  stage  of  argument.  As 
a  rule  of  court  on  a  regulation  of  practice,  much  is  to  be  said  in 
favor  of  such  a  provision.  But  standard  treatises,  when  so  em- 
ployed,^'' are  not,  strictly  speaking,  part  of  the  evidence  before 
the  jury,  in  the  sense  that  they  tend  to  prove  or  disprove  any  fact 
in  the  res  gestce.  At  most,  like  the  almanac,^*  they  but  refresh 
the  memory  as  to  facts  which  are  already  potentially  known.  In 
this  way,  for  example,  the  "American  experience  tables,"  '^  "  Car- 
lisle tables,"  ^°  Wadsworth  life  tables  ^^  or  other  standard  mor- 
tality tables  in  general  tise  ^^  may  be  employed  to  establish  the 


Tille,  etc.,  R.  Co.,  94  Tenn.  345,  29 
S.  \V.  128   (1895). 

See,  hoicever^  Hall  v.  Murdock,  114 
Mich.  233,  72  N.  W.  150   (1897). 

He  impliedly  asserts  that  it  is  not 
only  consistent  with  his  other  knowl- 
edge but  is  a  satisfactory  statement 
of  the  truth.  Healy  t'.  Visalia,  etc., 
R.  Co.,  101  Cal.  585,  36  Pac.  125 
(1894);  Finnegan  v.  Fall  River  Gas 
Works  Co.,  159  Mass.  311,  34  N.  E. 
523   (1893). 

As  the  supreme  judicial  court  of 
Massachusetts  say :  "  When  one  who 
is  competent  on  the  general  subject 
accepts  from  his  reading  as  probably 
true  a  matter  of  detail  which  he  has 
not  verified,  the  fact  gains  an  au- 
thority A^hich  it  would  not  have  had 
from  the  printed  page  alone."  Fin- 
negan V.  Fall  River  Gas  Works  Co., 
159  Mass.  311,  34  N.  B.  523  (1893). 

15.  §§  691  et  seq. 

16.  §  527. 

17.  §§  857  et  seq. 

18.  §  727. 

19.  Pearl  r.  Omaha,  etc.,  E.  Co., 
115  Iowa  535,  88  K.  W.  1078  (1902)  ; 
Kreuger  r.  Sylvester,  100  Iowa  647, 
69  N.  W.   1059    (1897);   Boettger  v. 


Scherpe,  etc.,  Iron  Co.,  136  Mo.  531, 
38  S.  W.  298  (1896). 

20.  Iowa.  —  Pearl  v.  Omaha,  etc., 
R.  Co.,  115  Iowa  535,  88  N.  W.  1078 
(1902);  Allen  v.  Ames,  etc.,  R.  Co., 
106  Iowa  602,  76  X.  W.  848  (1898). 

Nebraska.  —  Friend  v.  Burleigh,  53 
Nebr.  674,  74  X.  W.  50   (1898). 

New  Jersey.  ' —  Camden,  etc.,  E. 
Co.  v.  Williams,  61  N.  J.  L.  646,  40 
Atl.  634  ( 1898. 

Pennsylvania.  —  Kerrigan  v.  Penn- 
sylvania R.  Co.,  194  Pa.  St.  98,  44 
Atl.  1069   (1899). 

Texas.  —  San  Antonio,  etc.,  R.  Co. 
V.  Engelhorn,  24  Tex.  Civ.  App.  324, 
62  S.  W.  561,  65  S.  W.  68   (1900). 

21.  Louisville,  etc.,  R.  Co.  v.  Kelly, 
100  Ky.  421,  38  S.  W.  852,  40  S.  W. 
452,  19  Ky.  L.  Rep.  69  (1897). 

22.  Illinois.  —  Henderson  v.  Har- 
ness, 184  111.  520,  56  N.  E.  786 
(1900). 

Indiana.  —  Indianapolis  v.  Marold, 
25  Ind.  App.  428,  58  N.  E.  512 
(1900)  (standard  life  tables)  ;  Hunt- 
ington r.  Burke,  21  Ind.  App.  655,  52 
N.  E.  415  (1S98). 

loica.  —  Pearl  r.  Omaha,  etc.,  R. 
Co.,    115    Iowa   535,    88   N.   W.   1078 
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expectancy  of  life.^*  So  of  other  trade  tables  ^*  which  are  the 
mere  result  of  physical  tests  or  mathematical  deductions  by  means 
of  established  formulse.^^  In  like  manner,  the  official  tide  tables 
prepared  under  the  authority  of  the  United  States  government  to 
assist  in  the  navigation  of  Puget  Sound  would  be  reeeived,^^  not 
perhaps  into  evidence  but  as  a  part  of  judicial  knowledge.^^ 

Statutory  modifications.  —  Several  jurisdictions  have  gone 
further  in  modifying  the  procedural  restrictions  imposed  in  this 
connection  by  the  rule  against  hearsay  than  is  implied  in  a  more 
extended  application  of  the  administrative  function  of  the  judge 
regarding    common    knowledge.^*      The    legislatures    have    very 


(1902);    Keyes  v.   Cedar   Falls   City, 
107  Iowa  509,  78  N.  W.  227  (1899). 

Kansas.  —  Atchison,  etc.,  E.  Co.  v. 
Ryan,  62  Kan.  682,  64  Pao.  603 
(1901)  (cyclopedias  of  known  au- 
thenticity and  general  use ) . 

Michigan.  —  Jones  v.  McMillan, 
129  Mich.  86,  88  N.  W.  206  (1901). 

Texas.  —  Galveston,  etc.,  R.  Co.  v. 
Johnson,  24  Tex.  Civ.  App.  108,  58 
S.  W.  622  ( 1900 )  ;  San  Antonio,  etc., 
E.  Co.  V.  Morgan,  (Civ.  App.  1897) 
46  S.  W.  672;  Missouri,  etc.,  E.  Co. 
f.  Ransom,  15  Tex.  Civ.  App.  689,  41 
S.  W.  826  (1897)  (Flatchcroft  insur- 
ance manual)  ;  Missouri,  etc.,  E.  Co. 
f.  Hines,  (Civ.  App.  1897)  40  S.  W. 
152   (life  tables). 

Wisconsin.  —  Crouse  v.  Chicago, 
etc.,  E.  Co.,  102  Wis.  196,  78  N.  W. 
446,778   (1899)    ( annuity  tables ) . 

23.  Declcer  v.  MeSorley,  111  Wis. 
91,  86  N.  W.  554  (1901). 

Relevancy  required.  —  The  appli- 
cation of  the  tables  in  any  particular 
ease  must  be  so  adjusted  that  the 
fact  is  relevant.  Thus,  the  age  indi- 
cated must  approximate  to  that  ac- 
tually involved  in  the  inquiry.  Pearl 
t'.  Omaha,  etc.,  R.  Co.,  115  Iowa  535, 
88  N.  W.  1078  (1902). 

A  reasonable  degree  of  latitude  is, 
however,  permitted. 

It  may  not  be  fatal  to  admissibil- 
ity that  the  tables  have  been  com- 
piled from  the  statistics  of  persons 
in  fair  health  whereas  the  inquiry  in 


the  pending  case  relates  to  those  af- 
fected by  disease.  Smiser  v.  State, 
17  Ind.  App.  519,  47  N.  E.  229  (1897). 

Nor  need  the  precise  age  involved 
in  the  litigation  be  shown  by  the 
tables.  Missouri,  etc.,  R.  Co.  v.  Hines, 
(Tex.  Civ.  App.  1897)  40  S.  W.  152. 

To  a  certain  extent,  the  same  con- 
siderations apply  to  the  question  of 
the  hazard  implied  in  the  exercise  of 
a  specified  occupation.  Galveston, 
etc.,  E.  Co.  v.  Johnson,  24  Tex.  Civ. 
App.  180,  58  S.  W.  622  (1900)  (rail- 
road engineer ) . 

24.  A  civil  engineer  who  has  testi- 
fied to  the  cause  of  the  fall  of  a  build- 
ing may  verify  his  results  by  reading 
from  tables  of  recognized  authority  a 
record  of  the  tests  which  show  the 
strain-resisting  capacity  of  various 
building  materials.  Western  Assur. 
Co.  V.  J.  H.  Mohlman  Co.,  83  Fed. 
811,  28  C.  C.  A.  157,  40  L.  E.  A.  561 
(1897). 

25.  §  733. 

26.  Cherry  Point  Fish  Co.  v.  Nel- 
son, 25  Wash.  558,  66  Pac.  55  (1901). 
See  also  §  728. 

27.  §  644. 

28.  §§  859  et  seq. 

An  enabling  statute  has  not  been 
deemed  necessary  by  several  states. 
Bales  V.  State,  63  Ala.  30  (1879) 
(medical  works)  ;  Merkle  V.  State,  37 
Ala.  139  (1861)  (fermentation  of 
liquors)  ;  State  ■;;.  Hoyt,  46  Conn.  330 
(1878)     (books  on  insanity   under  a 


§  2529  Probative  Force  of  Eeasoning.  3416 

sensibly  provided  that,  subject  to  the  supervision  of  the  court, 
scientific  books  may  be  received  as  proof  of  the  facts  asserted. 
In  view  of  the  circumstance  that  the  object  of  these  works  is 
simply  to  tell  the  truth,  that  their  authors  possess  adequate  knowl- 
edge and  have  no  motive  to  misrepresent,  the  step  seems  a  wise  one. 
Thus,  it  is  provided  in  lowa,^*  that :  "  Historical  works,  works 
of  science  or  art,  and  published  maps  and  charts,  when  made  by 
persons  indifferent  between  the  parties,  are  presumptive  evidence 
of  facts  of  general  notoriety  or  interest"  Subject  to  slight  modifi- 
cations, this  salutary  rule  has  been  adopted  by  several  states,^" 
whose  principal  fault  in  this  connection  is  that  they  have  not 
carried  ovit  their  own  good  counsel  to  its  logical  result.^^  Other 
evidence  on  the  same  point  still  remains  competent.^^  A  qualified 
expert,  for  example,  will  be  permitted  to  detail  the  proper  treat- 
ment to  be  applied  under  given  circumstances,  although  the  text 
book  might  have  been  admitted  to  prove  the  same  facts.^* 

§  2529.  (Probative  Force  of  Judgments;  How  enhanced; 
Corroborative  Facts;  Standard  Treatises);  Adoption  of  text- 
book Statement  by  Expert.  —  In  putting  hypothetical  questions  to 
an  expert,  the  proponent  may  well  find  it  convenient  to  adopt  the 

long  established  practice)  ;    Eipor  v.  6  Pae.  869  (1885)  ;  People  v.  Wheeler, 

Bittel,  30  Wis.  614   (1872);  Western  60  Cal.  582    (1882);   State  i.  Peter- 

Assur.  Co.  V.  Mohlman  Co.,   83   Fed.  sen,    110    la.    647,    82    N.    W.    329 

811,  28  C.  C   A.  157,  40  L.  E.  A.  561  (1900);     Stewart    v.    Equit.    JI.    L. 

(1897).     This  would   seem   to  be   in  Ass'n,    110    la.    528,    81    N.   W.    782 

the  line  of  sound  administration.  ( 1900 )  ;  Bixby  r.  Bridge  Co.,  105  la. 

29.  Civil  Code,  §  3995.  293,  75  N.  W.  182  (1898);  Burg  v. 
See  also  Iowa  Code  §  4618  (1897).  R.  Co.,  90  la.  106,  114,  37  X.  W. 
South  Carolina.  —  In  South  Caro-  680    (1894);   Peck  v.  Hutchinson,  88 

lina  it  is  provided,  in  much  the  same  la.   320,   325    (1893)  ;   Worden   r.   R. 

way,  that  on  issues  of  insanity  and  Co.,   76   la.   310,   314*   41   K.    W.   26 

death  by  poison  medical  or  scientific  (1888);    Quackenbush   v.   R.   Co.,   73 

works  may  be  admitted  in  addition  to  la.  458,  461,  35   N.  W.  523   (18S7); 

expert    testimony.      S.    C.    St.    1891,  Crawford    v.    Williams,    48    la.    249 

c.  20,  Code  §  2902  ( 1902 ) .  (1878);     Van    Skike    v.    Potter,    53 

30.  California.  —  C.  C.  P.  §  1944  Nebr.  28,  73  N.  W.  295  (1897)  ;  Sioux 
(1872).  City   &   P.   R.    Co.    v.    Finlayson,    16 

/doJio.  —  Rev.  St.  §  5990   (1887)  Nebr.    587,    20    N.    W.    860    (1884); 

Montana.— C.  C.  P.  §  3227    (1895).  Union  P.  R.  Co.  v.  Yates,  25  C.  C.  A. 

Nebraska.  —  Com^.     St.     §     5916  103,  79  Fed.  584  (1897). 

(1899).  32.  Brodhead   r.    Wiltse,    35    Iowa 

Oregon.  —  C   C.  P.  §  758   (1892).  429   (1872). 

Utah.  — 'Rev   St.  §  3400  (1898).  33.  Brodhead   v.    Wiltse,    35    Iowa 

31.  Gallagher  v.  R.  Co.,  67  Cal.  16,  429   (1872). 
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statements  of  text-books.^  This  serves  the  useful  purpose  of  ad- 
dressing the  witness  in  the  terms  of  the  science,  trade  or  calling 
with  which  he  is  familiar  and  gives  technical  precision  to  his 
answers.*  There  is  no  administrative  objection  to  this  convenient 
practice,  so  long  as  the  attempt  is  not  made  to  induce  belief  in  the 
truth  of  an  extract  upon  the  credit  of  the  author.*  The  expert 
witness  may,  with  corresponding  advantages,  ratify  the  statement 
of  the  text  writer,*  giving  it  the  weight  of  his  indorsement.^  To 
a  somewhat  ill-defined  extent,  the  expert  witness  may  summarize, 


§  2529-1.  Conecticut.  —  Tompkins 
V.  West,  56  Conn.  478,  485,  16  Atl. 
237   (1888). 

Illinois.  —  Connecticut  Mut.  L.  Ins. 
Co.  V.  Ellis,  89  111.  516,  519   (1878). 

Kentucky.  —  Williams  v.  Nalley, 
45  S.  W.  874,  20  Ky.  L.  Eep.  244 
(1898). 

South  Carolina.  —  State  v.  Cole- 
man, 20  S.  C.  441   (1883). 

Tennessee.  —  Byers  v.  Nashville, 
etc.,  E.  Co.,  94  Tenn.  345,  29  S.  W. 
128    C1894). 

2.  Healy  v.  Visalia,  etc.,  R.  Co.,  101 
Cal.  585,  36  Pac.  125  (1894);  Fin- 
negan  v.  Fall  River  Gas  Works  Co., 
159  Mass.  311,  34  N.  E.  523    (1893). 

As  the  supreme  judicial  court  of 
Massachusetts  aptly  remark,  in  a 
pregnant  sentence  already  quoted: 
"  When  a  skilled  witness  conversant 
with  a  particular  subject  accepts  the 
statement  of  a  text  writer  as  true, 
"  the  fact  gains  an  authority  which 
St  would  not  have  had  from  the 
printed  page  alone.''  Finnegan  v. 
Fall  River  Gas  Works  Co.,  159  Mass. 
311,  34  N.  E.  523   (1893). 

3.  "  If  a  question  is  in  itself  proper 
in  form  and  relevant  to  the  issue,  it 
is  not  of  the  slightest  consequence 
how  it  was  suggested  to  the  mind  of 
the  interrogating  counsel,  and  whether 
it  was  read  from  a  book  or  drawn 
from  the  store  house  of  memory,  and 
whether  it  had  reposed  in  the  mem- 
ory five  minutes  or  five  years  would 
seem  equally  immaterial.  To  require 
of  counsel  a  learning  in  the  techni- 
calities   of    all    the    sciences,    ample 


enough,  without  special  preparation, 
to  conduct  intelligently  a  technical 
examination  of  an  expert  in  such  sci- 
ence, would  not  only  practically  deny 
his  right  to  conduct  an  examination 
or  cross-examination  at  all,  but  would 
virtually  deny  to  a  party  the  assist- 
ance ■  of  counsel  in  many  scientific 
matters."  Tompkins  v.  West,  56 
Conn.  478,  485,  16  Atl.  237  (1888). 

"  What  possible  difference  could  it 
make  whether  the  questions  were  read 
out  of  a  medical  book  or  framed  by 
counsel  for  that  purpose?"  Connec- 
ticut Mut.  L.  Ins.  Co.  V.  Ellis,  89  111. 
516,  519  (1878). 

4.  Chesapeake  &  0.  Ry.  Co.  v. 
Wiley,  (Ky.  1909)   121  S.  W.  402. 

5.  Soquet  v.  State,  72  Wis.  666,  40 
N.  W.  391   (1888). 

An  expert  medical  witness  may  not 
state  what  he  learns  entirely  from 
medical  works,  unsupported  by  prac- 
tical experience  of  his  own.  Kath  v. 
Wisconsin  Cent.  Ry.  Co.,  (Wis.  1904) 
99  N.  W.  217. 

This  often  is,  as  has  been  well 
said,  "  a  mere  statement  by  a  med- 
ical man  of  hearsay  facts  of  cases  at 
which  he  was  in  all  probability  not 
present."  R.  v.  Taylor,  13  Cox  Cr.  77, 
78  (1875),  per  Brett,  J. 

Illustration.  —  The  statements  of 
a  learned  treatise  may  also  be  adopted 
by  way  of  illustrating  the  meaning  of 
the  witness.  Ordway  v.  Haynes,  50 
N.  H.  164  (1870).  In  such  a  case, 
the  declaration  is  received  in  its  in- 
dependently relevant  capacity,  not  as 
proof  of  the  facts  asserted. 
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in  his  own  language,  the  results,  statistical  or  otherwise,  at  which 
a  given  authority  arrives.®  This  is  most  frequently  allowed  in 
connection  with  some  exact  science,^  mechanical  trade,  or  calling.^ 


6.  Piper  •;;.  Boston  &  M.  R.  R.,  75 
N.  H.  228,  72  Atl.  1024  (1909)  (trau- 
matic injuries  causing  multiple  scle- 
rosis) . 

"  The  rule  [excluding  text-books  as 
proof  of   their   assertions]    is  not  of 
universal  application.     It  would  be  a 
reproach  to  the  administration  of  the 
law  if  it  were  so.     Records  of  obser- 
vation are  undoubtedly  secondary  evi- 
dence, but,   if  all  such   records  were 
excluded  from  the  sources  of  knowl- 
edge available  to  a  court  of  justice, 
it  would  frequently  find  itself  unable 
to  obtain  information  which  was  open 
to  every  individual  in  the  community. 
It    has    been    held    repeatedly    that 
standard    life     and     annuity    tables, 
showing  at  any  age  the  probable  du- 
ration   of    life,    are    competent    evi- 
dence.    .  .     Under  the  rule  con- 
tended for,  that  valuable  information 
would  be  available  for  the  use  of  a 
court  of  justice  so  long  as  the  men 
who  made  the  tests  and  prepared  the 
tabulations  were  living   and   produc- 
ible, but  after  their  death  or  disap- 
pearance   the    information    they   had 
gathered  would  be  lost  to  the  court, 
although  available  for  every  one  else 
in   the   community,   and   relied   upon 
by  engineers  and  builders  whenever  a 
new   structure  is  in  process  of  erec- 
tion.     Upon   the    precise    point   here 
presented  the  diligence  of  counsel  has 
not  succeeded  in  discovering  a,  single 
authority.      We    feel,    therefore,    no 
hesitancy  in  so  modifying  the  general 
rule  as   to  hold  that,  where  the  sci- 
entific work  containing  them  is  con- 
cededly  recognized  as  a  standard  au- 
thority  by   the   profession,   statistics 
of  mechanical  experiments  and  tabu- 
lations of  the  results  thereof  may  be 
read  in  evidence  by  an  expert  witness 
in   support  of  his   professional  opin- 
ion, when  such  statistics  and  tabula- 
tions   are    generally    relied    upon    by 


experts  in  the  particular  field  of  the 
mechanic  arts  with  which  such  statis- 
tics and  tabulations  are  concerned." 
Western  Assur.  Co.  v.  Mohlman  Co., 
28  C.  C.  A.  157,  83  Fed.  811  (1897), 
per  Lacombe,  J. 

7.  Almanacs.  —  The  general  sub- 
ject of  the  facts  of  the  almanac,  con- 
sidered as  matters  of  common  knowl- 
edge, is  given  at  another  place.  §  727. 
In  connection  with  the  testimony 
of  a  skilled  witness,  various  relevant 
facts  may  be  stated  in  the  testimony 
of  the  witness  as  gathered  from  this 
source. 

Alabama.  —  AUman  v.  Owen,  31 
Ala.  141  (1857). 

California.  —  People  v.  Chee  Kee, 
61  Cal.  404  (1882). 

Connecticut.  —  State  v.  Morris,  47 
Conn.  180   (1879). 

Maryland.  —  Munshower  v.  State, 
55  Md.  24  (1880). 

New  York.  — ■  Case  v.  Perew,  48 
Hun  62   (1887). 

Pennsylvania.  —  Wilson  v.  Van 
Leer,  127  Pa.  378,  17  Atl.  1097 
(1889). 

England.  —  Tutton  v.  Darke,  5  H. 
&  N.  649  (1860)  ;  Brough  v.  Perkins, 
6  Mod.  81  (1703)  ;  R.  V.  Dyer,  6  Mod. 
41   (1703). 

Mortality  tables  approved  by  ex- 
perience may  state  results  which  the 
skilled  witness  is  at  liberty  to  adopt. 
Alabama.  —  Birmingham  M.  R.  Co. 
V.  Wilmer,  97  Ala.  16.5,  170,  11  So. 
886   (1893)    (American  tables). 

Arkansas.  —  Arkansas  M.  R.  Co.  v. 
Griffith,  63  Ark.  491,  39  S.  W.  550 
(1897). 

California.  —  Keast  r.  Santa  Ysa- 
bel  G.  M.  Co.,  136  Cal.  256,  68  Pac. 
771  (1902);  Townsend  r.  Briggs,  99 
Cal.  481,  484,  34  Pac.  116   (1893). 

Georgia.  —  Western  &  A,  R.  Co.  r. 
Cox,  115  Ga.  715,  42  S.  E.  74  (1902) 
(Carlisle  tables);  Macon,  D.  &  S.  R. 
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The  jury  are  asked,  as  the  result  of  the  entire  procfiss,  to  accept 
these  statements  as  those  of  the  witness  ratifying  the  printed 
declarations.  As  a  practical  matter,  this  must  be  permitted  unless 
the  expense  of  litigation  is  to  be  made  prohibitory  or  the  tribunal 
deprived  of  the  light  of  scientific  truth.^ 


Co.  V.  Moore,  99  Ga.  229,  25  S.  E. 
460  (1896);  Columbus  v.  Sims,  94 
Ga.  483,  20  S.  E.  332  (1894);  Eieh- 
mond  &  D.  R.  Co.  v.  Garner,  91  Ga. 
27,  16  S.  E.  110  (1892);  Central  R. 
Co.  V.  Richards,  62  Ga.  307   (1879). 

Illinois.  —  Joliet  v.  Blower,  155 
111.  414,  40  N.  E.  619    (1895). 

loicfi.  —  Pearl  v.  R.  Co.,  115  la. 
535,  88  X.  W.  1078  (1902);  Krueger 
r.  Sylvester,  100  la.  647,  69  N.  W. 
1059  (1897)  ;  Scagel  v.  R.  Co.,  83  la. 
380,  49  N.  W.  990  (1891);  Gorman 
V.  R.  Co.,  78  la.  509,  43  N.  W.  303 
(1889)  ;  Worden  v.  R.  Co.,  76  la.  314, 
41  X.  W.  26  (1888);  Coates  v.  R. 
Co.,  62  la.  491,  17  N.  W.  760  (1883)  ; 
McDonald  v.  R.  Co.,  26  la.  140 
(1868);  Donaldson  i..  R.  Co.,  18  la. 
291   (1865). 

Kansas.  —  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Ryan,  62  Kan.  682,  64  Pao. 
603    (1901). 

Kentucky.  —  Louisville  &  N.  R. 
Co.  V.  Kelly,  100  Ky.  421,  38  S.  W. 
852  (1897);  Lancaster  v.  Lancaster's 
Trustees,  78  Ky.  200  (1879)  (dower 
tables) . 

Michigan.  —  Nelson  v.  R.  Co.,  104 
Mich.  582,  62  N.  W.  993   (1895). 

Missouri.  —  O'Mellia  v.  R.  Co.,  115 
Mo.  205,  222  (1892). 

'Nebraska.  —  Friend  v.  IngersoU, 
39  Nebr.  717,  724,  58  N.  W.  281 
(1894)    (Carlisle  tables). 

'Neti-  Jersey.  —  Camden  &  A.  R.  Co. 
r.  Williams,  61  N.  J.  L.  646,  40  Atl. 
634  (1898)  (Carlisle  or  other  ap- 
proved tables). 

New  York.  —  People  v.  Life  Ins. 
Co.,  78  N.  Y.  128  (1879)  (by  stat- 
ute) ;  Sauter  v.  R.  Co.,  66  N.  Y.  54 
(1876);  Schell  v.  Plumb,  55  N.  Y. 
598   (1874). 

Pennsylvania.   —  McKenna  v.  Gas 


Co.,  198  Pa.  31,  47  Atl.  990  (1901); 
Campbell  v.  York,  172  Pa.  205,  33 
Atl.  879  (1896);  Steinbrunner  v.  R. 
Co.,  146  Pa.  504,  515,  23  Atl.  239 
(1892)    (Carlisle  tables). 

Tennessee.  —  Railroad  Co.  v.  Ayres, 
84  Tenn.  729   (1886). 

Vermont.  —  Mills  v.  Catlin,  22  Vt. 
107   (1849). 

Wisconsin.  —  Grouse  v.  R.  Co.,  102 
Wis.  196,  78  N.  W.  446  (1899);  Mc- 
Keigne  v.  Janesville,  68  Wis.  58,  31 
N.  W.  298   (1887). 

United  States.  —  Vicksburg  R.  Co. 
V.  Putnam,  118  U.  S.  554,  7  Sup.  1 
(1886). 

England.  —  Rowley  v.  R.  Co.,  L.  R. 
8  Exch.  226  (1873). 

The  fact  to  be  established  by  the 
tables  must,  however,  be  a  relevant 
one.  Mutual  Life  Ins.  Co.  v.  Bratt, 
55  Md.  200,  212  (1880)  ;  Kerrigan  v. 
R.  Co.,  194  Pa.  98,  44  Atl.  1069 
(1899);  Mulcairns  v.  Janesville,  67 
Wis.  37,  29  N.  W.  565  (1886)  ;  Berg 
V.  R.  Co.,  50  Wis.  427,  7  N.  W.  347 
(1882). 

8.  California.  —  Gallagher  v.  R. 
Co.,  67  Cal.  16,  6  Pac.  869   (1885). 

Iowa.  —  Hatcher  v.  Dunn,  66  N. 
W.  905  (1896). 

New  York.  —  Garwood  v.  R.  Co., 
45  Hun  129   (1887). 

Washington.  —  Cherry  Point  Fish 
Co.  V.  Nelson,  25  Wash.  558,  66  Pac. 
55   (1901). 

United  States.  —  Western  Assur. 
Co.  V.  Mohlmann  Co.,  28  C.  C.  A.  157, 
83  Fed.  811   (1897). 

9.  Dole  V.  Johnson,  50  N.  H.  456 
(1870). 

"  If  we  lay  down  a  rule  which  will 
exclude  from  the  jury  all  evidence 
on  questions  of  science  and  art,  ex- 
cept  to   the  extent  that   the  witness 


§§  2530,  2531     Peobative  Foece  op  Eeasoning.  3420 

§  2530.  (Probative  Force  of   Judgments;   How  enhanced; 
Corroborative  Facts;  Standard  Treatises);  Memory  refreshed. 

—  Administration  is  not  so  unreasonable  as  to  demand  perfect  or 
even  strong  memory  in  its  witnesses.  The  expert  himself  may  be 
unable  to  remember  the  form  of  the  authoritative  statements  upon 
which  he  relies  Under  these  circumstances,  there  is  no  valid 
objection  to  permitting  the  witness  to  refresh  his  recollection  by 
consulting  the  treatise  itself  provided  the  testimony,  when  given, 
is  his  own  and  not  a  mere  unintelligent  repetition  of  the  assertions 
of  the  text  book.' 

§  2531,  (Probative   Force  of  Judgments;  How   enhanced; 
Corroborative  Facts;  Standard  Treatises) ;  Not  Evidence.  —  As 

has  been  incidentally  remarked,'  the  cardinal  principle,  to  be  held 
steadily  in  view  by  the  trial  court,  in  dealing  with  the  use  of 
standard  text  books  is  this :  The  authority  of  the  text  writer  can- 
not be  used  as  proof  that  the  statements  contained  in  the  work  are 
true.  The  hearsay  rule  ^  forbids  the  use  of  the  declarations  in 
their  assertive  capacity.  A  word  may  be  said  in  another  place  ^ 
as  to  the  wisdom  and  practical  efSciency  of  such  a  rule  in  this 
particular  connection,  i.  e.,  text  books.  At  present,  it  may  be 
sufficient  to  observe  that,  as  a  result  of  the  hearsay  prohibition, 
the  party  seeking  to  prove  the  truth  of  a  scientific  proposition 
cannot  do  so  by  selecting  extracts  from  text  books  and  reading 
them  to  the  jury.*    Where  the  facts  are  undisputed  or  the  matter 

has    himself     discovered    or     demon-  3.  §  2548. 

strated,   the   correctness   of  what   he  4.  Alabama.  —  Timothy  v.   State, 

testifies  to,  we  certainly  restrict  the  130  Ala.  68,  30  So.  339  (1900). 

inquiry  to  very  narrow  limits.     It  is  Delaware.  —  State  v.  West,  Houst. 

the   boast  of   this   age   of   advancing  Cr.  Cas.  371    (1880). 

civilization    that,     aided    and    facil-  Georgia.  —  Cook  v.  Coffey,  103  Ga. 

itated  by  the   printer's  art,  the  col  384,  30  S.  E.  27   (1897). 

lected  learning  of  past  ages  has  been  Indiana.  —  Plake  v.  State,  121  Ind, 

transmitted   to   us.     Shall   we   with-  433,  23  N.   E.  273,   16  Am.  St.  Rep. 

hold    the    benefits    of    this    heritage  408   (1889). 

from  the  contests  of  the  court-room?  loica.  —  Stewart  v.  Equitable  Mut. 

We    think    not."       Stoudenmeier    v.  L.  Ins.  Assoc,   110  Iowa  528,  81   N. 

Williamson,  29  Ala.  567    (1857),  per  W.  782    (1900). 

Stone,  J.  Kansas.    —    State   r.    Baldwin,    36 

§  2530-1.  Huffman  v.  Click,  77  N.  Kan.  1,  12  Pac.  318   (1886). 

C.  55  (1877)  ;  Rowley  r.  London,  etc.,  Massachusetts.  —  Ashworth  r.  Kit- 

R.  Co.,  L.  R.  8  Exch.  221   (1873).  tridge,  12  Cush.  193,  58  Am.  Dec.  178 

§  2531-1.  §  2528.  (1853). 

2.  §§  2698  et  seq.  Michigan.    —    People    v.    Hall,   48 
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a  collateral  one,  the  strict  observance  of  the  rule  may  be  waived  ^ 
and  even  its  violation  permitted.  The  reading  of  such  extracts 
may  be  warranted,  in  certain  states,  by  established  practice.® 


§  2532.  (Probative  Force  of  Judgments;   How  enhanced; 
Corroborative  Facts;  Standard  Treatises) ;  Preventing  Evasions. 

—  The  court  will  seek  to  anticipate  and  prevent  palpable  evasions 
of  the  rule  which  excludes  the  use  of  standard  treatises  in  their 
assertive  capacity.  A  witness  cannot  with  such  an  object,  at  the 
request  of  his  counsel,  read  over  a  designated  passage  of  a  text 
book,  state  what  it  says,  and  as  to  whether  he  agrees  with  it.^  For 
similar  administrative  reasons,  the  expert  will  not  be  allowed  to 
detail  to  the  jury  the  circumstances  of  analogous  eases  which  he 
has  read.^  It  is  recognized  that  such  a  course  would  merely 
amount  to  bidding  the  witness  give  to  the  jury  the  details  of  his 
reading  in  standard  text-books.*  To  permit  this,  therefore,  would 
practically  nullify  the  rule.  IvTor  will  the  proponent  be  allowed  to 
circumvent  the  hearsay  prohibition  in  any  other  way,  e.  g.,  by 
reading  extracts  from  the  treatise  to  the  jury  as  part  of  his  argu- 
ment.* 


Mich.  482,  12  N.  W.  665,  42  Am.  Rep. 
477   (1882). 

Nebraska.  —  Van  Skike  v.  Potter, 
53  Nebr.  28,  73  N.  W.  295  (1897). 

New  York.  —  Foggett  v.  Fischer, 
23  N.  Y.  App.  Div.  207,  48  N.  Y. 
Suppl.  741   (1898). 

South  Dakota.  —  Brady  v.  Shirley, 
14  S.  D.  447,  85  N.  W.  1002  (1902). 

Texas.  —  Cranfill  v.  Hayden,  22 
Tex.  Civ.  App.  656,  55  S.  W.  805 
(1900). 

United  States.  —  Union  Pae.  E. 
Co.  V.  Yates,  79  Fed.  584,  25  C.  C.  A. 
103,  40  L.  R. A.  553  (1897). 

Canada.  —  Brown  v.  Sheppard,  13 
U.  C.  Q.  B.  178  (1856). 

There  is,  however,  authority  to  the 
contrary,  medical  works  having  been 
read  to  the  jury.  Bales  v.  State,  63 
Ala.  30   (1879). 

5.  Merkle  v.  State,  37  Ala.  139 
(1861)    (process  of  fermentation). 

6.  State  V.  Hoyt,  46  Conn.  330 
(1878)    (insanity). 


§  2532-1.  Hall  v.  Murdock,  114 
Mich.  233,  72  N.  W.  150  (1897); 
Marshall  v.  Brown,  50  Mich.  148,  15 
N.  W.  55  (1883)  ;  Byers  v.  Nashville, 
etc.,  R.  Co.,  94  Tenn.  345,  29  S.  W. 

128  (1895). 

The  rule  has  been  thus  stated:  A 
party  calling  an  expert  medical  wit- 
ness cannot  read  from  medical  works 
on  inductive  science,  and  ask  his  wit- 
ness if  he  agrees  with  the  statement 
of  the  authority,  or  if  it  accords  with 
his  experience.     In   re   Hock's   Will, 

129  N.  Y.  Suppl.  196  (1911). 

2.  People  V.  Goldenson,  76'  Cal.  328, 
19  Pac.  161   (1888). 

3.  People  v.  Goldenson,  76  Cal.  328, 
19  Pac.  161   (1888). 

4.  Huffman  v.  Click,  77  N.  C.  55, 
57   (1877). 

The  basis  of  these  rules  of  practice 
are  thus  tersely  stated  by  the  su- 
preme court  of  North  Carolina:  "He 
[the  witness]  cannot  read  a  medical 
work  to  the  jury;  how  then  can  coun- 


§  2533  Probative  Foece  of  Reasoning.  3422 

§  2533.  (Probative  Force  of  Judgments;  How  enhanced); 

Reasoning  explained Although  the  proponent  is  not  required  to 

explain  the  reasoning  of  his  witness  as  part  of  his  original  case,'' 
but  may  leave  this  to  be  elicited  by  the  opponent  at  the  stage  of 
cross-examination,^  it  cannot  be  doubted  that  few  administrative 
expedients  are  more  effective  in  disclosing  what  facts  are  being 
added  to  the  known  basis  of  an  inference,  conclusion  or  judgment,* 
or  regarding  the  general  force  of  the  evidence,*  than  to  call  upon 
the  witness  to  explain  his  reasoning.  In  this  way  is  frequently 
brought  to  light  the  real  general  propositions  of  science  or  ex- 
perience which  are  utilized  as  major  premises,  and  which,  together 
with  the  specific  existences,  i.  e.,  facts,  detailed  in  the  hypothet- 
ical question  as  minor  premises,  constitute  the  syllogisms  em- 
ployed by  the  witness.  Illustrations  of  the  value  of  this  practice 
are  extremely  numerous.  On  a  building  contract,  for  example, 
where  a  skilled  witness  familiar  with  a  particular  structure  and 
the  plans  and  specifications  therefor,  testified  that  it  was  in  his 
opinion  one-quarter  done  when  its  construction  was  abandoned, 
it  is  not  objectionable  that  he  based  his  estimate,  in  part  at  least, 
on  his  view  that,  "  when  the  brick  wall  is  done  and  the  roof  on, 

Bel  do  it?     If  this  practice  were  al-  Ertrachter,  228  III.  114,  81  N.  E.  816 

lowed  many  of  our  eases  would  soon  (1907);     CJooper    v.    Harvey,     (Kan. 

come  to  be  tried,  not  upon  the  sworn  1908)    94   Pae.    213;    State  v.  Ryno, 

testimony    of    living    witnesses,    but  (Kan.    1904)     74    Pac.    1114    (hand- 

upon  publications  not  written  under  writing). 

oath.''    Huffman  v.  Click,  77  N.  C.  55,  Where   an   expert  opinion   is   com- 
57   (1877).  petent,  the  reasons  upon  which  such 
§    2533-1.    Com.    v.    Johnson,    188  reasoning   is   based   are    likewise    re- 
Mass.  382,  74  N.  E.  939   (1905).  ceived.     Quincy  Gas  &  Electric  Co.  v. 

2.  Cross-examination.  —  The  basis  Schmitt,  123  111.  App.  647  (1906). 

of  the  reasoning  may  be  carefully  "  The  mere  opinions  of  the  wit- 
ascertained  by  the  tests  provided  for  nesses  are  entitled  to  little  or  no  re- 
cross-examination.  Thus,  with  regard  gard,  unless  they  are  supported  by 
to  a  particular  work,  the  medical  ex-  good  reasons,  founded  on  facts  which 
pert  may  be  asked  as  to  whether  it  warrant  them  in  the  opinion  of  the 
has  influenced  his  judgment.  Brown  jury.  If  the  reasons  are  frivolous  or 
V.  Shepherd,  13  U.  C.  Q.  B.  178  inconclusive,  the  opinions  of  the  wit- 
(1857).  Naturally,  on  any  scientific  nesses  are  worth  nothing."  Harrison 
subject,  the  statements  of  text  books  v.  Rowan,  3  Wash.  C.  0.  587  (1820), 
will  receive  a  special  consideration.  per  Washington,  J. 

3.  §  2527.  "  Opinion   is   no   evidence,   without 

4.  Louft  V.  C.  &  J.  Pyle  Co.,  (Del.  assigning  the  reason  of  such  opinion." 
Super.  1910)  75  Atl.  619;  State  v.  Rambler  r.  Tryon,  7  S.  &  R.  94 
Collins,   (Del.  0.  &  T.  1903)   62  Atl.  (1821),  per  Duncan,  J. 

224;   Chicago  Union  Traction   Co.  V. 


3423       Testing  Qualifications  of  Expeet.     §§  2534,  2535 

■we  consider  [the  building]  about  one-quarter  done."  °  While  the 
additional  facts  thus  disclosed  may  well  affect  the  weight  to  be 
given  to  the  inference,  they  do  not  suffice  to  disqualify  the  witness. 
The  desired  explanation  of  the  reasoning  employed  may  be  under- 
taken at  the  instance  of  the  proponent  for  the  purpose  of  enhanc- 
ing the  probative  force  of  the  judgment.®  On  the  other  hand,  the 
adverse  party  may  call  for  the  same  exposition  in  order  to  dis- 
credit the  reasoning.  However  employed,  the  test  is  an  admirable 
one  for  the  purpose.  Regardless  of  the  position  in  the  case  oc- 
cupied by  the  interrogating  party,  the  probative  force  of  the 
original  judgment  is  increased  if  the  test  be  well  undergone; 
weakened,  if  it  exposes  fallacy  or  untruth. 

§  2534.  (Probative  Force  of  Judgments;  How  enhanced); 

Superiority  of  aualiflcations.  —  In  case  of  a  conflict  between  rival 
experts,  a  cross-examining  counsel  may  seek  to  elicit  from  an 
adverse  expert  a  statement  of  the  eminence  of  his  own  witness.^ 
It  has  been  said  that  until  the  qualifications  and  reputation  of 
one's  expert  have  been  attacked  it  is  not  permissible  to  strengthen 
his  probative  power  as  a  witness  by  evidence  to  this  effect.^ 
This,  however,  may  well  be  doubted.  Possibly,  it  will  appear  to  a 
presiding  judge  that  for  the  proponent,  even  before  an  assault,  to 
strengthen  his  expert  is  fairly  within  the  scope  of  his  paramount 
right  to  prove  his  case.^  In  making  this  proof  of  superior  qualifi- 
cations, a  proponent  may  make  use  of  the  testimony  of  the  expert 
himself.* 

§  2535.  CProAa^/ve  Force  of  Jadgrine/i<s>;  How  tested  on  Cross- 

Examination ;  Qualifications  of  Expert An  appropriate  field  for 

cross-examination  is  as  to  the  knowledge  and  experience  gained 
by  the  reading  and  training  of  an  adverse  witness  in  connection 
with  the  subject  as  to  which  he  claims  to  possess  expert  skill.* 

5.  C.    Scheerer   &   Co.    v.    Deming,  3.  See  also  §  2524. 

(Cal.  1908)  97  Pac.  155.  4.  Nordan  v.  State,  (Ala.  1905)   39 

6.  Carrol   v.    Boston   Elevated   Ry.       So.  406. 

Co.,    200    Mass.    527,    86    N.    E.    793  §  2535-1.  West  Chicago  St.  R.  Co. 

(1909).  V.  Fishman,  169  111.  196,  48  N.  E.  447 

§  2534-1.  State  v.  Greenleaf,  71  N.  (1897). 

H.  606,  54  Atl.  38   (1902).  See  also  §  217U. 

2.  Dean  v.   Wabash   R.    Co.,    (Mo.  Disclaimer.  —   The   fact  that   the 

1910)     129    S.   W.    953;    Sullivan   v.  witness    expressly   disclaims   the    ad- 

Charlestown  &  W.  C.  Ry.  Co.,  85  S.  ministrative  position  of  an  expert  is 

C.  532,  67  S.  E.  905  (1910).  not  necessarily  fatal  to  the  asking  of 


§  2536  Peobative  Foece  of  Reasoning.  3424 

The  general  qualifications,  however  acquired,  may  properly  be 
tested  at  this  time,^  recognizing  that  an  unsuccessful  attempt  to 
discredit  may  be  a  most  powerful  method  of  enhancing  the  pro- 
bative eificiency  of  an  adverse  witness.  Naturally,  the  jury  may 
fairly  conclude  that  if  nothing  has  been  accomplished  after 
strenuous  effort  by  way  of  impeachment  it  is  because  the  evi- 
dence is  absolutely  impregnable.  In  this  connection,  however, 
the  role  adopted  by  the  witness  on  the  direct  examination  has  an 
important  bearing.  The  cross-examining  counsel  cannot,  except 
upon  good  cause  shown,  change  it  at  this  stage  from  that  which 
the  proponent  has  already  assigned  to  his  witness.  Thus,  where 
an  observer  who  might,  by  reason  of  his  qualifications,  have  been 
originally  examined  as  a  skilled  witness  or  even  as  an  expert^ 
has  been  actually  interrogated  as  an  ordinary  observer,*  he  cannot 
properly  be  cross-examined  in  his  scientific  or  professional  ca- 
pacity,^ i.  e.,  by  the  use  of  hypothetical  questions.® 

To  secure  this  kind  of  examination,  treating  the  observer  as  an 
expert,  the  original  opponent  must,  in  general,  make  the  witness 
his  own,  a  rather  hazardous  experiment  though  one  occasionally 
justified  by  necessity. 

§  2536.  (Probative  Force   of   Judgments;  How   tested  on 

CrosS'Examination) ;  Use  of  Standard  Treatises The  ofiice  of  a 

standard  treatise  in  connection  with  cross-examination  is  the  same 
as  that  which  it  has  on  direct.  In  other  words,  the  statements  con- 
tained in  it  are  normally  deliberative  rather  than  probative.^  On 
the  cross-examination  of  a  medical  expert,  for  example,  a  pro- 
fessional text-book  cannot  be  introduced  for  the  direct,  purpose  of 
contradicting  or  qualifying  a  statement  of  the  witness.^     While 

these  or  similar  questions  upon  cross-  6.  Enos  v.   St.  Paul  F.  &  M.  Ins. 

examination.     Sale   v.   Eichberg,    105  Co.,  4  S.  D.  639,  57  N.   W.  919,  46 

Tenn.  333,  59  S.  W.  1020  (1900).  Am.  St.  Rep.  796   (1894). 

2.  Birmingham  E.,  etc.,  Co.  v.  El-  §  2536-1.  Chicago  Union  Traction 
lard,  133  Ala.  433,  33  So.  276  (1902)  ;  Co.  v.  Ertrachter,  228  111.  114,  81  N. 
Davis  V.  State,  35  Ind.  496,  9  Am.  E.  816  (1907)  (state  of  authorities) ; 
Eep.  700  (1871);  Hutchinson  u.  State,  Dean  v.  Wabash  R.  Co.,  (Mo.  1910) 
19  Nebr.  262,  27  N.  W.  113   (1886).  129  S.  W.  953;  Beadle  )'.  Paine,  (Or. 

3.  Olmsted  v.  Gere,  100  Pa.  127  1905)  80  Pac.  903;  Egan  v.  Dry 
(1882).  Dock,  etc.,  R.  Co.,  12  N.  Y.  App.  Div. 

4.  §§  1836  et  seq.  556,  42  N.  Y.  Suppl.  188  (1896). 

5.  Russell  V.  Cruttenden,  53  Conn.  2.  Mitchell  r.  Leech,  69  S.  C.  413, 
564,  4  Atl.  267   (1885).  48  S.  E.  290  (1904). 


3425  Kejecting  Test  of  Text-Book.  §  2536 

the  proponent  uses  the  assertions  of  the  book  for  the  purpose  of 
corroborating  and  enhancing  the  probative  force  of  the  judgment 
submitted  by  his  expert,^  the  adverse  party  may  v^ell  employ 
similar  printed  statements  upon  cross-examination,  for  the  purpose 
of  testing,*  and  in  the  hope  of  impairing,  the  evidentiary  force  of 
the  same  reasoning  which  the  proponent  is  seeking  to  sustain.^ 
Thus,  a  witness  who  claims  that  the  plaintiff  contracted  tubercu- 
losis as  the  result  of  a  blow  received  in  the  region  of  the  lungs 
may  properly  be  asked  upon  cross-examination  whether  medical 
records  supply  an  account  of  any  similar  instances.^  When  so 
employed,  the  presiding  judge  will  be  careful  to  see  that  the  ex- 
tracts from  the  treatise  are  so  fairly  made  as  not  to  misrepresent 
the  real  views  of  the  author  '^  and  that  the  cross-examining  counsel 
be  not  permitted  to  make  evidence  on  his  own  behalf  by  reading 
extracts  to  the  jury  which  they  may  be  misled  into  employing  in 
their  probative  capacity.®  This  result  the  judge  may  attempt  to 
reach  by  means  of  a  caution  to  the  jury,  instructing  them  to  the 
effect  that  they  may  use  the  statements  of  the  treatise  deliberatively 
and  not  in  their  assertive  capacity.'  Should  he  reasonably  be  led 
to  believe  that  this  course  will  not  be  sufficient  for  the  purpose, 
he  may  rationally  reject  the  extract  ^^  in  case  there  is  danger 
that  its  use  will  be  made  a  probative  one.  Where  the  statements 
of  text-books  bearing  on  a  certain  point  have  been  referred  to  upon 

3.  See  §  2528.  not  evaded  by  some  subterfuge.    Lock- 

4.  State  V.  Moeller,  (Md.  1910)  126  wood  v.  Boston  Elevated  Ry.  Co., 
N.  W.  568  (credibility);  Gulf,  C.  &  200  Mass.  537,  86  N.  E.  934  (1909). 
S.  E.  Ky.  Co.  V.  Dooley,  (Tex.  Civ.  9.  McDonald  v.  Metropolitan  St. 
App.  1910)   131  S.  W.  831.  Ry.  Co.,  219  Mo.  468,  118  S.  W.  78 

5.  Williams  r.  Nalh',  45  S.  W.  874,  (1909)    (medical  expert). 

20  Ky.  L.  Rep.  244  (1898).  10.  State   v.   Thompson,    127    Iowa 

G.  Missouri,    K.    &    T.    Ry.    Co.   of  440,  103  N.  W.  377   (1905). 

Texas    v.    Dalton,     (Tex.    Civ.    App.  It  is  not  proper  cross-examination 

1909)   120  S.  W.  240.  to  ask  a  medical  expert  if  he  is  ac- 

7.  Connecticut  Mut.  L.  Ins.  Co.  v.  quainted  with  a  certain  book,  and, 
Ellis,  89  111.  516,  519  (1878).  upon   receiving  an   affirmative   reply. 

8.  Foley  v.  Grand  Rapids  &  I.  Ry.  to  call  his  attention  to  a  paragraph 
Co.,  157  Mich.  67,  16  Detroit  Leg.  N.  and,  reading  therefrom,  to  ask  him 
246  (1909);  Marshall  v.  Brown,  50  his  opinion  with  reference  thereto. 
Mich.  US.  15  N.  W.  55  (1883)  ;  Gulf,  Indirectly  this  course  gets  the  pas- 
C.  &  S.  R.  R.  Co.  V.  Farmer,  (Tex.  sage  read  in  evidence.  In  re  Du  Bois, 
1909)   115  S.  VV.  260.  (Mich.    1910)     128    N.    W.    1092,    17 

Enforcing  rules.  —  Where  a  line  of  Detroit  Leg.  N.  1017.  See  also  In  re 
inquiry  is  forbidden  by  law,  the  judge  Hock's  Will,  129  N".  Y.  Suppl.  196 
will  be  careful  to  see  that  the  rule  is       (1911). 
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direct  examination,  an  additional  administrative  reason  is  fur- 
nished for  allov^ing  a  cross-examining  counsel  to  employ  them 
also.^^ 


§  2537.  (Probative  Force  of  Judgments;  How  tested  on 
Cross'Examination;  Use  of  Standard  Treatises) ;  Contradictory 
Position  of  Authorities  relied  upon  by  opposing  Expert.  —  Apart 
from  statutory  provision,  extracts  from  standard  treatises  cannot 
he  read  to  an  expert  for  the  sole  and  direct  purpose  of  contradict- 
ing him.^  There  is,  however,  a  valid  and  well  established  excep- 
tion to  this  general  rule.  Should  the  expert,  in  assigning  the 
grounds  for  his  judgment,  state  that  he  bases  it,  to  some  material 
extent,  upon  the  statements  of  certain  text  books,  he  may  be  asked 
to  give  in  detail  who  these  authorities  are,^  although  he  is  not, 
necessarily,  under  any  legal  obligation  to  furnish  the  information.^ 
Should  the  witness  conclude,  however,  to  answer,  and  it  appear, 
upon  examination,  that  these  chosen  authorities  do  not  sustain  the 
expert  in  his  position,*  a  fortiori  should  they  take  an  antagonistic 
attitude  in  the  matter,  these  facts  may  be  shown  on  rebuttal  to 

11.  Cronk  v.  Wabash  R.  Co.,  12? 
Iowa  349,  98  N.  W.  884  (1904). 

§  2537-1.  Illinois.  —  Forest  City 
Ins.  Co.  V.  Morgan,  22  111.  App.  198 
(1886);  Bloomington  V.  Shrock,  110 
111.  219,  51  Am.  Rep.  679  (1884); 
Connecticut  Mut.  L.  Ins.  Co.  v.  Ellis, 
89  111.  516  (1878). 

Maryland.  —  Davis  v.  State,  38 
Md.  15    (1873). 

Massachusetts.  —  Com.  v.  Sturti- 
vant,  117  Mass.  122,  19  Am.  Rep.  401 
(1874). 

Michigan.  —  Marshall  v.  Brown,  50 
Mich.  148,  15  N.  W.  55   (1883). 

Mississippi.  —  Tucker  v.  Donald, 
60  Miss.  460,  45  Am.  Rep.  416  (1882). 

New  York.  —  People  v.  Schuyler, 
106  N.  Y.  298,  12  N.  E.  738  (1887). 

Rhode  Island.  —  State  v.  O'Brien, 
7  R.  I.  336  (1862). 

Wisconsin.  —  Knoll  v.  State,  55 
Wis.  249,  12  N.  W.  369,  42  Am.  Rep. 
704   (1882). 

2.  California.  —  People  v.  Golden- 
son,  76  Cal.  328,  19  Pac.  161   (1888). 

Kentucky.   —   Clark   v.    Com.,    Ill 


Ky.   443,   63    S.   W.   740,   23   Ky.   L. 
Rep.  1029   (1901). 

Michigan.  —  Hall  v.  Murdook,  114 
Mich.  233,  72  N.  W.  150  (1897); 
People  v.  Vanderhoof,  71  Mich.   158, 

39  N.  W.  28  (1888)  ;  Pinney  v.  Cahill, 
48  Mich.  584,  12  N.  W.  862  (1882). 

New  York.  —  Pierson  v.  Hoag,  47 
Barb.  243   (1866). 

Wisconsin.  —  Ripon  v.  Bittel,  30 
Wis.  614  (1872). 

3.  People  V.  Vanderhoof,  71  Mich. 
158,  39  N.  W.  28  (1888).  See  aUo 
State  V.  O'Brien,  7  R.  I.  336   (1862). 

Should  the  witness  decline  to  fur- 
nish a  list  of  his  supporting  author- 
ities, the  subsequent  steps  designed  to 
discredit  him  upon  rebuttal,  which 
are  about  to  be  stated,  are  effectively 
blocked.  Butler  v.  South  Carolina, 
etc..  Extension  R.  Co.,  130  N.  C.  15, 

40  S.  E.  770  (1902).  See  aUo  Gal- 
veston, etc.,  R.  Co.  r.  Hanway,  (Tex. 
Civ.  App.  1900)  57  S.  W.  695. 

4.  Florida.  —  Eggart  v.  State,  40 
Fla.  527,  25  So.  144  (1899). 

Illinois.  —  Bloomington  v.  Schrock, 
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discredit  the  witness.  Administrative  objection  may  exist  to 
requiring  the  witness  to  point  out  in  the  book,  which,  as  he  claims, 
sustains  his  position,  the  precise  place  at  which  it  does  so.^  In 
no  event,  is  the  general  position  of  the  authorities  in  the  matter 
thrown  open  for  discussion.®  If  the  opinion  of  the  presiding 
judge  be  to  the  effect  that  advantage  is  being  taken  of  the  adminis- 
trative expedient  just  described  for  the  purpose  of  introducing  to 
the  attention  of  the  jury  extracts  favorable,  in  their  assertive 
capacity,  to  the  opponent's  view,  the  evidence ''  may  be  excluded 
though  the  other  conditions  of  its  admissibility  are  manifestly 
present. 

§  2538.  (Probative  Force  of  Judgments;  How  tested  on 
Cross=Examination;  Use  of  Standard  Treatises);  Eliciting 
Special  Knowledge.  —  Little  administrative  objection  exists,  even 


110  111.  222  (1884)  ;  Connecticut  Mut. 
L.  Ins.  Co.  V.  Ellis,  89  111.  516 
(1878). 

Kentucky.  —  Clark  v.  Com.,  Ill 
Ky.  443,  63  S.  W.  740,  23  Ky.  L.  Rep. 
1029   (1901). 

Maryland.  —  Davis  v.  State,  38  Md. 
36    (1873). 

Michigan.  —  People  v.  Vanderhoof, 
71  Mich.  179,  39  N.  W.  28  (1888); 
Marshall  v.  Brown,  50  Mich.  150,  15 
N.  W.  55  (1883);  Pinney  v.  Cahill, 
48  Mich.  584,  12  N.  W.  862   (1882). 

Nebraska.  —  Union  Stock-Yards 
Co.  V.  Goodwin,  57  Nebr.  138,  77  N. 
W.  357  (1898). 

Netv  Jersey.  —  New  Jersey  Zinc, 
etc.,  Co.  V.  Lehigh  Zinc,  etc.,  Co.,  59 
N.  J.  L.  189,  35  Atl.  915   (1896). 

North  Carolina.  —  Butler  v.  R. 
Co.,  130  N.  C.  15,  40  S.  E.  770 
(1902);  Huffman  v.  Click,  77  N.  C. 
55   (1877). 

Wisconsin.  —  Knoll  v  State,  55 
Wis.  256,  12  N.  W.  369  (1882); 
Ripon  V.  Bittel,  30  Wis.  614   (1872). 

Canada.  —  Brown  v.  Sheppard,  13 
U.  C.  Q.  B.  178   (1856). 

A  cross-examination  of  a  medical 
expert  which  permits  a  showing  of 
the  contents  of  standard  medical 
books    is    permissible    only    to    show 


what  the  authors  thereof  have  de- 
clared on  the  subject,  when  the  ex- 
pert has  based  hi-s  opinion  wholly  or 
in  part  on  his  reading  of  medical 
books,  and  then  only  when  the  state- 
ments in  such  books  are  not  in  har- 
Aony  with  his  testimony.  Griffith  v. 
Los  Angeles  Pac.  Co.,  (Cal.  App. 
1910)   111  Pac.  107. 

"  Otherwise,  an  ignoramus  in  the 
profession  might  by  an  assertion  of 
learning  declare  the  most  absurd  the- 
ories to  be  the  teachings  of  the  sci- 
ence." Clark  V.  Com.,  Ill  Ky.  443, 
63  S.  W.  740,  23  Ky.  Law  Rep.  1029 
(1901). 

"  It  was  not  improper  to  resort  to 
the  book,  not  to  prove  the  facts  it 
contained,  but  to  disprove  the  state- 
ment of  the  witness  and  enable  the 
jury  to  see  that  the  book  did  not 
contain  what  he  had  ascribed  to  it." 
Pinney  v.  Cahill,  48  Mich.  587,  12  N. 
W.  862    (1882),  per  Graves,  C.  J. 

5.  Davis     V.     State,     38     Md.     15 
(1873). 

6.  Hanway  v.  Galveston,  etc.,  R. 
Co.,  94  Tex.  76,  58  S.  W.  724  (1900)  ; 
Galveston,  etc.,  R.  Co.  v.  Hanway, 
(Tex.  Civ.  App.  1900)   57  S.  W.  695. 

7.  Hall  V.  Murdock,  114  Mich.  233, 
72  N.  W.  150  (1897). 


§  2538 
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upon  the  direct  examination  of  witnesses,  to  eliciting  facts  of 
special  knowledge  ^  by  means  of  a  standard  treatise.  Such  facts 
are  not  as  a  rule,  controversial,  the  field  for  argument  lying  rather 
in  the  inferences  which  are  drawn  from  them  or  formulated  by 
their  means.  Thus,  a  medical  man  may,  without  objection,  detail 
to  the  jury,  by  the  aid  of  a  medical  treatise,  the  technical  terms 
involved  in  the  inquiry  before  the  court.  ^ 

On  cross-examination,  the  eliciting  of  special  knowledge  is,  if 
anything  by  way  of  comparison  is  permissible,  still  more  frequent. 
The  relative  authority  of  different  authors  '  may  be  established 
at  this  stage.  In  the  same  way,  the  position  adopted  by  various 
authorities  on  a  particular  point  *  will  be  a  proper  subject  for 
inquiry.  The  alleged  ground  for  such  questions  may  be  that  of 
testing  the  accuracy,^  attention  or  memory  of  the  witness,  to 
ascertain  the  extent  of  his  learning,^  to  make  a  question  clearly 
intelligible  to  him ''  or  to  estimate  correctly  the  general  probative 


§  2538-1.  See  §§  870  et  seq. 

2.  Oakley  v.  State,  135  Ala.  29,  33 
So.  693  (1903). 

3.  People  V.  Carpenter,  102  N.  Y. 
238,  6  N.  E.  584  (1886). 

4.  Brodhead  v.  Wiltse,  35  Iowa  429 
(1872);  Sale  v.  Eichberg,  105  Terni. 
333,  59  S.  W.  1020   (1900). 

An  illustration.  —  In  an  action  for 
malpractice  brought  against  a  physi- 
cian for  treating  the  plaintiff's  broken 
forearm  by  the  use  of  splints  extend- 
ing only  to  the  wrist,  with  a.  circular 
bandage  next  to  the  skin,  instead  of 
to  the  finger  tips,  it  was  held  that 
the  plaintiiT's  expert  might  properly 
be  asked  on  cross-examination  the  fol- 
lowing questions :  '"Is  there  not  a 
wide  difference  among  standard  sur- 
gical authorities  in  the  manner  pre- 
scribed for  dressing  fractures  of  both 
bones  of  the  forearm  such  as  plain- 
tiff's was?'  .  .  .  'Are  you  pre- 
pared to  say  that  no  standard  sur- 
gical authority  prescribes  splints 
reaching  only  to  the  hands  for  such 
fractures  as  plaintiff's  was?'  .  .  . 
'  Are  you  prepared  to  say  that  the 
most  modern  surgical  authors  pre- 
scribe  long  splints,   reaching  beyond 


the  wrist  joint,  in  fractures  such  as 
plaintiff's?'  .  .  .  '  Do  you  know 
from  standard  surgical  books,  or 
otherwise,  what  the  practice  of  the 
ablest  modern  surgeons  is  in  regard 
to  the  use  of  splints  extending  to  the 
finger  ends,  in  cases  such  as  plain- 
tiff's was  ?  '  .  .  .  '  Are  splints  ex- 
tending only  to  the  hand  in  such 
cases  of  fracture  of  forearm,  as  plain- 
tiff's, approved  by  any  modern  stand- 
ard surgical  authorities?' 
'  What  do  standard  medical  author- 
ities prescribe  in  regard  to  the  use  of 
circular  bandages  next  to  the  skin?  '  " 
Brodhead  v.  Wiltse,  35  Iowa  429 
(1872). 

5.  State  V.  Winter,  72  Iowa  627,  34 
N.  W.  475  (1887). 

6.  Hess  r.  Lowrey,  122  Ind.  225,  23 
N.  E.  156,  17  Am.  St.  Rep.  355,  7  L. 
R.  A.  90  (1889)  ;  Hutchinson  i\  State, 
19  Nebr.  262,  27  N.  W.  113  (1886)  ; 
Byers  r.  Nashville,  etc.,  R.  Co.,  94 
Tenn.  345,  29  S.  W.  128  (1895); 
Clukey  v.  Seattle  Electric  Co.,  27 
Wash.  70,  67  Pac.  379   (1901). 

7.  Tompkins  r.  West,  56  Conn.  478, 
16  Atl.  237  (1888). 
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value  of  the  act  of  reasoning.*  Unfortunately,  it  will  often  be 
found  necessary  for  the  presiding  judge  to  be  careful  lest  these 
assigned  grounds  be  but  attempts  to  get  the  substance  of  an 
author's  opinion  before  the  jury  in  defiance  or  evasion  of  the  plain 
rule  on  the  subject.^ 

§  2539.  (Probative  Force  of  Judgments;  How  tested  on 
Cross=Examination;  Use  of  Standard  Treatises) ;  Formulating 

intelligible    Cross-Interrogatories In    attempting    to    formulate 

suitable  questions  by  which  to  test  the  judgment  of  an  adverse 
expert,  a  cross-examining  counsel  finds,  as  it  were,  in  the  state- 
ments of  standard  text-books  thunderbolts  forged  ready  to  his  hand 
and  appropriate  for  hurling.*  The  deliberative  character  of  such 
scientific  statements  is  clearly  marked.  Not  as  evidence  of  the 
facts  asserted,  but  in  order  to  test  the  evidentiary  value  of  declara- 
tions previously  made,  are  the  statements  of  the  text-books  re- 
ceived. In  such  a  connection,  the  test  is  an  excellent  one  and 
frequently  employed.^  Obviously,  however,  there  are  administra- 
tive dangers  in  yielding  unreservedly  to  the  claims  of  cross- 
examining  counsel  in  this  particular.  As  is  said  by  the  supreme 
court  of  Illinois :  ^  "  Great  care  should  always  be  taken  by  the 
court  to  confine  such  cross-examination  within  reasonable  limits." 

§  2540.  (Probative  Force  of  Judgments;  How  tested  on 
Cross'Examination;  llse  of  Standard  Treatises) ;  Reasoning  of 
opposing  Expert.  —  The  right  of  the  opponent  to  use  the  delibera- 
tive inferences  furnished  by  the  statements  of  text-books  for  the 

8.  Egan  v.  Dry  Dock,  etc.,  R.  Co.,  New  Hampshire,  —  State  v.  Wood, 
12   N.   Y.   App.   Div.    556,   42   N.   Y.       53  N.  H.  495  (1873). 

Suppl.  188   (1896).  Tennessee.  —  Sale  v.  Eichberg,  59 

9.  Hall  V.  Murdoek,   114  Mich.  233,  S.  W.  1020   (1900)  ;   Byers  ■;;.  R.  Co., 
72   N.   W.    150    (1897);    Marshall   v.  94  Tenn.  569,  29  S.  W.  128  (1895). 
Brown,   50   Mich.    148,   15   N.  W.   55  Washington.  —  Clukey  v.  Electric 

(1883);  Davis  v.  V.  S.,  165  U.  S.  Co.,  27  Wash.  70,  67  Pac.  379  (1901). 
373,    17    S.    Ct.    360,    41    L.   ed.    750  England.  —  Gardner  Peerage  Case, 

(1897).  Le  Marchant's  Rep.  22   (1825). 

§  2539-1.  Indiana.  —  Louisville  N.  New     Brunswick.  —  Brov^nell     v. 

A.  &   C.  E.   Co.  V.  Howell,   147   Ind.  Black,  31  N.  Br.  594  (1890). 

266,  45  N.  E.   584    (1896);    Hess  v.  2.  Tompkins  i;.  West,  56  Conn.  478, 

Lowery,  122  Ind.  233,  23  N.  E.   156  16  Atl.  237   (1888). 

(1889).  3.  Connecticut  Mut.  L.  Ins.  Co.  v. 

Kentucky.   —   Williams   v.   Nally,.  Ellis,  89  111.  516,  519  (1878). 
46  S.  W.  874  (1898). 
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purpose  of  testing  the  probative  force  of  tlie  judgment  offered 
against  him  is  fully  as  well  established  as  the  right  of  the  pro- 
ponent to  use  them,  in  the  same  capacity,  for  purposes  of  corrobora- 
tion. Possibly  the  former  use  is  the  more  extensive  of  the  two. 
Still,  standard  treatises  present  a  large  mass  of  valuable  material 
for  the  use  of  the  cross-examining  counsel.-'  Indeed,  the  surpris- 
ing extent  to  which  the  trained  mind  of  a  skilled  legal  practitioner 
is  able  to  absorb,  at  least  for  the  time  being,  the  subtleties  of  an 
intricate  scientific  subject  finds  in  this  fact  much  of  its  explana- 
tion. The  ingenious  hypothetical  questions  asked  upon  cross- 
examination,  will  be  found,  in  many  cases,  to  gain  their  penetrat- 
ing power  from  this  intellectual  arsenal.^  This  is  every  day  prac- 
tice, well  justified  by  reason.  "  What  possible  difference  could  it 
make,"  say  the  supreme  court  of  Illinois,  in  the  case  already  re- 
ferred to,^  "  whether  the  questions  were  read  out  of  a  medical  book 
or  framed  by  counsel  for  that  purpose  ? "  In  this  way,  the 
premises  and  general  reasoning  of  the  expert  may  be  most  satis- 
factorily tested.*  The  extent  of  the  information  ^  possessed  by  an 
opposing  witness  may  be  probed  in  a  similar  manner. 

§  2541.  (Probative  Force  of  Judgments) ;  Stage  of  Rebuttal. 

—  As  has  been  seen  at  an  earlier  place,^  the  process  of  testing  an 

§  2540-1.  The  necessity  for  this  in-  duct  an  examination   or  cross-exam- 

dulgence    is    forcibly    stated    by    the  ination    at   all,   but  would   virtually 

supreme  court  of  Connecticut,  in  an  deny    to    a    party    the    assistance    of 

opinion    to    which    reference    has    al-  counsel  in  many  scientific  matters.'' 

ready  been  made  in  the  present  chap-  Tompkins  v.  West,  56  Conn.  478,  485, 

ter:  16  Atl.  237   (1888). 

"  If  a  question  is  in   itself  proper  2.  Williams  v.  Nally,  45  S.  W.  874, 

in  form  and  relevant  to  the  issue,  it  20  Ky.  L.  Rep.  244  (1898). 

is   not   of   the    slightest    consequence  3.  Connecticut  Mut.  L.  Ins.  Co.  v. 

how  it  was  suggested  to  the  mind  of  Ellis,  89  111.  516,  519  (1878). 

the       interrogating       counsel,       and  4.  State   v.    Winter,   72    Iowa   627, 

whether  it  was  read  from  a  book  or  34  N.  W.  475   (1887)  ;  Brow  v.  Shep- 

drawn  from  the   storehouse  of  mem-  pard,  13  U.  C.  Q.  B.  178  (1856). 

ory,  and   [if  so,  how  long  it  had  re-  5.  Hess  r.   Lowrey,    122   Ind.   225, 

mained  there]   would  be  equally  im-  23  N.  E.  156,  17  Am.  St.  Rep.  355,  7 

material.      To    require    of    counsel    a  L.  R.  A.   90    (1889);   Hutchinson  v. 

learning   in  the   technicalities   of   all  State.   19  Nebr.   262,   27  N.   W.   113 

the   sciences,   ample  enough,   without  (1886);   B3'ers  V.  Nashville,  etc.,  R. 

special  preparation,-  to  conduct  intel-  Co.,    94    Tenn.    345,    29    S.    W.    128 

ligently    a   technical    examination   of  ( 1895 )  ;    Clukey    r.    Seattle    Electric 

an  expert  in  such  science,  would  not  Co.,  27  Wash.  70,  67  Pac.  379  (1901), 

only  practically  deny  his  right  to  con-  §  2541-1.  §  379. 
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adversary's  case  may  talce  place  not  only  at  the  stage  of  cross- 
examination  but  upon  that  of  rebuttal.  In  other  words,  the  de- 
liberative or  testing  facts  may  be  introduced  into  the  case  by  the 
direct  testimony  of  friendly  witnesses  or  by  the  cross-examination 
of  those  which  were  originally  produced  by  one's  adversary. 
Possibly,  the  most  obvious  and  frequent  line  of  attack  made  at  the 
stage  of  rebuttal  upon  the  judgment  of  an  opposing  expert  is  an 
attempt  to  establish  the  claim  that  the  facts  assumed  in  the  hy- 
pothetical question  do  not  in  reality  exist,^  that  the  phenomena 
said  to  have  been  observed  were  never  actually  perceived  or,  at 
least,  have  not  been  established  by  the  evidence.^  The  result  of 
the  reasoning  faculty  is  inevitably  discredited  should  it  appear  to 
have  operated  upon  an  erroneous  basis  of  fact.* 

§  2542.  (Probative  Force  of  Judgments;  Stage  of  Rebuttal); 

Contradictory  Statements  by  Witness In  much  the  same  way 

that  a  witness  may  be  discredited  by  the  direct  or  inferential  con- 
tradiction of  other  witnesses,'^  his  own  antagonistic  or  inconsistent 
statements  made  at  another  time  may  be  received  to  impeach  him.^ 
There  is,  however,  this  distinction  to  be  taken  between  the  two 
cases.  In  the  latter,  where  self-contradiction  is  relied  on,  the  effect 
of  the  inconsistent  statement  is  deliberative;  in  the  former,  that 
of  contradiction  by  other  witnesses,  the  effect  is  probative.  In 
other  words,  viewing  the  matter  from  the  standpoint  of  the  pro- 
ponent of  the  testimony  to  be  impeached,  the  one  places  weight 
in  the  adversary's  scale,  the  other  removes  a  certain  amount  of 
proving  power  from  his  own.  Upon  ordinary  principles,  the  state- 
ments of  a  witness  made  at  another  time  are  admissible  to  con- 
tradict him.     With  the  same  general  object,  it  may  be  established, 

2.  Quinn  v.  Higgins,  63  Wis.  664,  Contradiction  by  the  event  may  be 

24    N.    W.    482,    53    Am.    Eep.    305  shown  on  rebuttal.     Thus,   an  evnnt 

(1885).  which  the  expert  said  was  impossible 

An  expert,  for  example,  who  testi-  may  be  affirmatively  shown  actually 

fies   that,   in   his   judgment,    a   train  to  have  occurred.     Com.  v.  Leach,  156 

running  at   a   certain   rate   of   speed  Mass.  99,  30  N.  E.  163   (1892). 

could    have    been    stopped    witiiln    a  3.  Bristed  v.  Weeks,  5  Redf.  Surr. 

given  distance,  speaks  with  but  little  (N.  Y.)  529  (1882). 

effect  should  it  appear  that  the  train  4.  Clark  v.  State,  12  Ohio  483,  40 

was  in  point  of  fact,  proceeding  at  a  Am.  Dec.  481   (1843). 

much  higher  rate  of  speed.     Frost  v.  §  2542-1.  §  2523. 

Milwaukee,  etc.,  R.  Co.,  96  Mich.  470,  2.  People  v.  Donovan,  43  Cal.   162 

56  N.  W.  19  (1893).  (1872) ;  Miller  v.  Mutual  Ben.  L.  Ins. 
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as  against  the  proponent,  that  his  -witness  reached  a  different  con- 
elusion  at  another  time  *  or  that  an  occurrence  which  the  witness 
has  said  to  be  impossible  has  actually  happened.* 

Inconsistent  conduct.  —  In  the  same  deliberative  way,  use  may 
be  made  of  the  fact  that  the  witness  has  acted  inconsistently  with 
the  real  existence  on  his  part  of  the  judgment  which  he  now 
asserts.  Thus,  one  who  claims  that  goods  offered  under  a  con- 
tract are  inferior  in  quality  to  that  called  for  in  the  agreement 
may  be  shown  to  have  tried  to  buy  them  for  himself  on  a  subse- 
quent occasion.®  The  close  resemblance  between  statements  and 
other  facts,  making  practically  impossible  the  line  of  demarkation 
which  the  English  law  of  evidence  is  persistently  seeking  to  draw, 
is  made  evident  by  the  circumstance  that  the  conduct  in  question 
is  relevant  merely  because  it  is  equivalent  to  a  statement,  i.  e., 
that  the  goods  were  fairly  worth  what  was  offered.  In  other  words, 
it  is  received  on  precisely  the  same  ground  as  an  inconsistent  state- 
ment would  have  been.  If  the  expression  be  preferred,  it  is  made 
evident  that  a  verbal  declaration  is  but  one  indication  of  a  mental 
state.    Relevant  conduct  serves  the  same  purpose  equally  well. 

§  2543.  (Probative  Force  of  Judgments;  Stage  of  Rebuttal); 

Establishing  another  Explanation.  —  A  further  test,  frequently  ap- 
plied to  the  inferences,  conclusions  or  judgments  of  witnesses,  is 
as  to  whether,  admitting  the  facts  observed  or  assumed  to  be  true 
and  that  the  mental  act  of  the  witness  is  a  reasonable  explanation 
of  these  facts,  it  is  the  only  one.'  Is  there  no  other  explanation, 
quite  as  consistent  with  all  the  facts  which  may  rationally  be  enter- 
tained ?  If  so  and  it  should  appear  that  an  equally  satisfactory 
hypothesis  to  that  of  the  witness  is  to  be  found  elsewhere,  it  can- 
not be  doubted  that  the  probative  force  of  the  mental  act  to  be 
passed  on  by  the  jury  is  greatly  impaired  if  not  destroyed.  The 
opponent  therefore  of  the  original  reasoning  may  well  spare  no 
pains  to  establish  such  an  alternative  theory.  This  may  occur  in 
case  of  skilled  observation.  Thus,  on  an  action  where  the  plain- 
tiff's witnesses  claimed  that  vegetation  had  been  injured  by  the 

Co.,   31   Iowa  216,    7   Am.   Rep.   122  4.  Com.  r.  Leach,  156  Mass.  99,  30 

(1871) ;  Sandserson  v.  Nashua,  44  N.      N.  E.  163  (1892). 

H.  492  (1863).  5.  Peterson  Bros.  v.  Mineral  King 

3.  People  V.  Hoch,  150  N.  Y.  291,       Fruit  Co.,   (Cal.  1903)    74  Pac.  162. 
44  N.  E.  976  (1896).  §    2543-1.  Schleucker    r.    State,    9 

Nebr.  241,  1  N.  W.  857  (1879). 
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fumes  of  copper  developed  hj  the  defendant's  manufacturing 
operations,  and  sought  to  establish  the  fact  by  showing  that  a 
chemical  analysis  of  the  vegetation  affected  revealed  the  presence 
of  copper,  it  was  entirely  open  to  the  defendant  to  show  that  all 
vegetation  of  this  nature  normally  contains  copper  and  to  advance 
the  counter  hypothesis  or  explanation  that  an  analysis  showed 
copper  because  nature  herself  had  placed  it  where  it  was  found.^ 
Mistake.  —  It  is  entirely  competent  for  a  party  to  seek  to  show 
en  rebuttal  that  an  adverse  witness  is  mistaken.* 

§  2544.  (Probative  Force  of  Judgments;  Stage  of  Rebuttal); 

Lack  of  Qualifications  in  opposing  Expert.  —  Any  fact  which  the 
presiding  judge  finds  to  be  deliberatively  relevant '  may  be  shown. 
Prominent  among  these  is  any  circumstance  which  tends  to  estab- 
lish the  absence  in  an  adverse  witness  of  such  qualifications  as 
would  tend  to  give  probative  weight  to  his  reasoning.  A  fact 
with  no  logical  bearing  upon  the  existence  of  the  essential  quali- 
fications demanded  in  the  expert  will  be  rejected.  Thus,  where 
a  railroad  employee  testifies  as  an  expert  with  regard  to  certain 
railroad  operations,  it  cannot  be  shown  that  he  has  been  dis- 
charged from  the  railroad  and  could  not  secure  employment  else- 
where unless,  indeed,  the  dismissal  was  for  incompetency.^  In 
establishing  lack  of  qualifications  in  an  adverse  witness  at  the 
fatage  of  rebuttal,  administration  will  properly  insist  that  legal 
evidence  be  employed.  Accordingly,  hearsay,*  either  individual 
or  composite,  as  in  the  form  of  reputation,  will  not  be  received 
for  the  purpose.*  Nor  can  the  fact  be  shown  by  the  reasoning 
of  witnesses,  "  opinion  "  as  it  is  commonly  called.'      In  certain 

2.  Lincoln  v.  Taunton  Copper  Mfg.  Co.,  (Tex.  Civ.  App.  1903)  75  S.  W. 
Co.,  9  Allen  (Mass.)   181   (1864).  69. 

3.  Kirsher  v.  Kirsher,  120  Iowa  Practical  difiScuIties.  —  Procuriii,;» 
337,  94  N.  W.  846  ( 1903 ) .  evidence    from    one    authority   as    to 

§  2544-1.  Buckman  v.  Missouri,  etc.,  the  lack  of  qualification  possessed  by 

E.   Co.,   100  Mo.  App.  30,   73   S.  W.  another    labors    under    the    practical 

270   (1903).  difBoulty    that    a    very    praiseworthy 

2.  Buckman  f.  Missouri,  etc.,  R.  feeling  of  repugnance  is  observable  on 
Co.,  100  Mo.  App.  30,  73  S.  W.  270  the  part  of  members  of  a  particular 
( 1903 ) .  profession,  trade  or  calling  thus,  to 

3.  Adams  v.  Sullivan,  100  Ind.  8  speak  of  each  other.  Only  with  ex- 
(18S4).  treme  reluctance  will   proof  to   such 

4.  Adams  v.  Sullivan,  100  Ind.  8  an  effect  be  furnished.  As  Lord 
(1884).  Wensleydale   says,  speaking  of  those 

5.  Poling  V.  San  Antonio,  etc.,  R.  skilled  with  regard  to  the  proof  of 
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jurisdictions,  no  objection  exists  to  establishing  the  lack  of  proper 
qualifications  by  the  direct  testimony  of  other  witnesses.®  Where 
the  reputation  of  an  expert  is  assailed,  it  may  be  corroborated  and 
reinforced.  Until  an  attack,  however,  upon  it  is  made,  it  has  been 
held  that  the  reputation  of  the  expert  is  immaterial.'^ 

§  2545.  (Probative  Force  of  Judgments;  Stage  of  Rebuttal); 

Showing  infirmative  Mental  State  of  Skilled  Witness;  Bias Among 

deliberative  facts  of  a  subjective  nature,  which  tend  to  impair  the 
probative  force  of  the  reasoning  of  the  witness,  is  the  existence 
of  an  interest  favorable  to  the  proponent.^ 

Objective  deliberative  inferences,  e.  g.,  the  making  of  inconsist- 
ent statements  ^  may  be  shown  on  rebuttal  for  similar  purposes. 

Mistake.  —  In  the  same  way,  evidence  that  the  witness  has 
been  proved  to  be  mistaken^  on  other  occasions  when  he  was 
positive  may  be  introduced.  The  nature  of  the  proof  of  mistake 
must,  however,  be  irrefragible  and  not  such  as  merely  to  lead  to  a 
collateral  issue.  A  medical  man  testifying  as  to  insanity  cannot, 
for  example,  be  asked  upon  cross-examination  whether  he  has  not 
testified  in  other  cases  on  the  same  issue,  with  a  view  to  showing 

foreign  law,  "a  proper  sense  of  pro-  Ann.   134    (1874).     Of  the  same  na- 

fessional     delicacy     precludes     them  ture   is   thought  to   be   a   feeling  of 

from  giving  evidence  as  to  the  merits  gratitude   or    partisanship    for    one's 

of  each  other."     Bremer  v.  Freeman,  paymaster.       On     cross-examination, 

10  Moo.  P.   C.  306,  362    (1857),  per  therefore,  an  expert  may  be  asked  as 

Lord  Wensleydale.  to  who  is  paying  him  or  is  expected 

The  far  more  grateful  task  of  ii  to  do  so.     This  sort  of  evidence  has, 

dorsing  the  qualifications  of  a  fellow  however,     been     rejected.       Rowe     v. 

practitioner    is    readily    undertaken.  Whatcom'  County  Ry.   &   Light    Co., 

See  §  2506.  (Wash.  1906)  87  Pac.  921. 

6.  Carley  v.  New  York,  etc.,  R.  Co.,  2.  Ruck  v.  Milwaukee  Brewery  Co , 
1  N.  Y.  Suppl.  63  (1888).  144  Wis.  404,  129  N.  W.  414  (1911). 

7.  De  Phue  v.  State,  44  Ala.  32  3.  Missouri,  K.  &  T.  Ry.  Co.  of 
(1S70).  Texas    r.    Bailey,     (Tex.    Civ.    App. 

§  2545-1.  New  Jersey  Zinc,  etc.,  Co.  1909)  115  S.  W.  601. 

V.  Lehigh  Zinc,  etc.,  Co.,  59  N.  J.  L.  Papers  containing  false  signatures 

189,  35  Atl.  915  (1896)  ;  Metropolitan  which  were  pronounced  genuine  at  a 

St.  Ry.  Co.  V.  Houghton,    (Tex.  Civ.  former  trial  by  experts  called  at  the 

App-  1911)    134  S.  W.  422.  second    trial    may    be    introduced    in 

Gratitude,  partisanship,  etc.  —  The  evidence  for  the  purpose  of  showing 

argument  is,  that  the  testimony  has  the  former  mistake,  and  thereby  af- 

been  given  under  the  influence  of  a  fecting  the  weight  of  their  opinions, 

certain  bias  and  is  accordingly  mis-  Hoag  v.  Wright,  174  N.  Y.  36,  66  N. 

leading.      State   v.    Baptiste,    26    La.  E.  579,  63  L.  R.  A.  163   (1903). 
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that  persons  whom  he  pronounced  to  be  sane  were  subsequently 
adjudged  to  be  insane.* 

§  2546.  (Probative  Force  of  Judgments;  Stage  of  Rebuttat); 

True  State  of  Authorities  is  not  probative.  —  While,  as  has  been 
seen,  a  standard  text  book  relied  upon  by  an  expert  in  support  of 
his  judgment  may  be  proved  to  establish  nothing  of  the  kind/ 
with  a  view  to  impairing  the  probative  force  of  the  reasoning,  the 
discrediting  statement  is  not  probative  but  deliberative  in  its 
nature."  In  other  words,  it  does  not  become  pr,oof  in  the  case.* 
The  administrative  reasons  for  this  are  clearly  put  by  the  supreme 
court  of  Illinois :  *  "  Where  a  witness  says  a  thing  or  a  theory  is 
so  because  a  book  says  so,  and  the  book  on  being  produced,  is  dis- 
covered to  say  directly  to  the  contrary,  there  is  a  direct  contradic- 
tion which  anybody  can  understand.  But  where  a  witness  simply 
gives  his  opinion  as  to  the  proper  treatment  of  a  given  disease  or 
injury,  and  a  book  is  produced  recommending  a  different  treat- 
ment, at  most  the  repugnance  is  not  of  fact,  but  of  theory;  and 
any  number  of  additional  books  expressing  different  theories, 
would  obviously  be  quite  as  competent  as  the  first.  But  since  the 
books  are  not  admissible  as  original  evidence  in  such  cases,  it  must 
follow  that  they  are  not  admissible  on  cross-examination,  where 
their  introduction  is  not  for  the  direct  contradiction  of  something 
asserted  by  the  witness,  but  simply  to  prove  a  contrary  theory." 

§  2547.  TTse  of  Standard  Treatises;  Deliberative  Effect It  has 

thus  been  seen  that,  even  under  modern  conditions,  the  oifice  of  a 
text-book,  though  of  the  highest  authority,  is,  in  the  absence  of 
statute,  deliberative.  Such  benefit  as  the  community,  represented 
in  its  courts,  gains  from  scientific  text-books,  it  thus  acquires  by 
indirection.  Across  the  path  to  direct  consultation  stands  the  rule 
against  hearsay.^  So  far  as  this  results  in  the  exclusion  of  matter 
which  is  irrelevant  or  which  might  readily  be  established  m  some 
more  probative  way,  but  little  objection  need  be  urged.     Hearsay 

4.  Watts  V.  State,    (Md.   1904)    57  prevailed.     Wittenberg  t?.  Onsgard,  78 

Atl.  542.  Minn.  342,  81  N.  W.  14,  47  L.  R.  A. 

§  2546-1.  §  2537.  141    (1899);  Ripon  v.  Bittel,  30  Wis. 

2.  §  2528.  614  (1872). 

3.  State   v.   O'Brien,    7    R.   I.    336  4.  Bloomington  v.  Shrock,   110  111. 
(1862).  219,  222,  51  Am.  Rep.  679   (1884). 

A  contrary  view   has  occasionally  §  2547-1.  §§  2698  et  seq. 
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evidence,  statements  of  declarants  not  under  oath,  is  clearly  second- 
ary, a  substitute  for  the  personal  testimony  of  the  man  who  knows. 
Irrelevant  testimony,  as  has  been  frequently  remarked,  is  not  evi- 
dence at  all.  So  far,  however,  as  the  rule  results  in  keeping  from 
the  jury  relevant  evidence  which  the  proponent  needs,  (not,  would 
find  convenient,  but  needs,)  for  the  proof  of  his  case,  the  rule 
seems  thoroughly  pernicious  and  opposed  to  the  public  interest. 

Fortunately,  much  of  the  practical  mischief  of  which  this 
anomalous  rule  of  exclusion  is  capable  is  nullified  by  a  peculiar 
form  of  indirection  to  which  reference  has  already  been  made. 
The  widening  breach  between  the  actual  life  of  the  community  and 
the  work  of  its  courts  is  partly  bridged  in  this  particular  connec- 
tion by  an  extension  of  the  powers  of  the  court  in  the  matter  of 
common  knowledge.  Wherever  an  intelligent  citizen,  an  average 
representative  of  the  community,  constructively  knows,  as  a  matter 
of  general  knowledge,  facts  of  history,  art  or  science,  by  being 
aware  of  the  source  from  which  information,  definite  and  final,  may 
be  procured  on  the  subject,  the  presiding  judge  will,  as  executive 
head  of  the  joint  tribunal,  reduce,  as  it  were,  this  potential  knowl- 
edge to  possession,  ascertaining  and  declaring  the  result  as  a  matter 
of  common  knowledge,^  as  to  which  no  proof  need  be  offered. 

§  2548.  (Use  of  Standard  Treatises;  Deliberative  Effect); 

Science  and  the  "  Hearsay  "  Rule.  —  Science,  as  understood  at  the 
present  day,  is  of  modern  growth.  When  judicial  procedure  was 
engaged  in  establishing  the  general  rule  against  hearsay,^  and  the 
so  called  exceptions  to  that  rule  were  being  formulated  in  the  acci- 
dental and  fortuitous  manner  characteristic  of  the  procedural 
development  of  the  English  law  of  evidence,  scientific  truth  was  in 
its  infancy.  The  great  change  in  modern  conditions  in  this  re- 
spect has  led  to  the  suggestion  that  an  additional  exception  to  the 
rule  against  hearsay  be  established  in  favor  of  scientific  treatises.^ 

2.  §  727.  Extracts     from     learned     treatises 

I  2548-1.  §§  2698  et  seq.  have  been  received  "  as  evidence,  but 

2.  Timothy  v.   State,   130  Ala.   68,       only  as  having  that  force  and  author- 


30  So.  339  (1901)  (powder  marks) 
Bales  V.  State,  63  Ala.  38  (1879) 
Merkle  v.  State,  37  Ala.  41    (1861) 


ity  which  the  opinion  of  learned  and 
scientific  men  may  give."  Ripen  v. 
Bittel,  30  Wis.  619   (1872).    See  also 


Stoudenmeier  v.  Wilson,  29  Ala.  567  Luning  v.  State,  2  Finn.  286  (1849). 

(1857);    Bowman    v.    Woods,    1    G.  That    "the    authors    of   those   works 

Greene  445   (1848)  ;  Luning  v.  State,  were  not  under  oath  when  they  were 

1  Chand.  185   (1849).  written,"  has  been  deemed  a  sufficient 
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As  to  the  value  of  this  advice,  a  serious  doubt  may  well  be  felt. 
It  cannot  fairjly  be  questioned  that  as  secondary  evidence  of  the 
opinions  of  the  author,  under  the  essential  conditions  of  necessity 
and  relevancy,^  the  statements  of  the  text-book  ought,  upon  prin- 
ciple, to  be  received  for  the  purpose  of  establishing  any  inference 
to  which  they  logically  give  rise.  Nor,  viewing  the  statement  as 
secondary  evidence  of  the  facts  asserted,  can  it  be  seriously  con- 
tended that  the  declaration  of  the  text-book  is  not  frequently  both 
necessary  and  relevant.  The  question  of  necessity  is  a  practical 
one.  The  proponent  may,  indeed,  go  into  the  market  for  special- 
ists, compelling  his  opponent,  regardless  of  expense,  to  do  the 
same.*  It  is  a  question  of  cost,  as  to  what  is  reasonable,  in 
real  furtherance  of  justice.  So  regarded,  the  necessity  for  using 
the  printed  statement  of  a  deceased  or  otherwise  unavailable 
author  seems  fairly  obvious.  Nor  is  the  element  of  relevancy, 
objective  or  subjective,  apt  to  be  lacking.  The  question  as  to 
subjective  relevancy  is  usually  the  closer.     Indeed,  it  is  usually 


ground  for  rejecting  the  evidence. 
Coolidge's  Trial  (Waterville ) ,  Me. 
Boston  Daily  Times'  Rep.  32   (1848) 

No  unanimity  on  the  point,  how- 
ever, exists.  The  advisability  of  cre- 
ating an  exception  to  the  hearsay 
rule  has  been  distinctly  repudiated 
in  several  jurisdictions. 

Georgia.  —  Johnston  'V.  R.  Co.,  95 
Ga.  685,  687,  22  S.  E.  694   (1895). 

Illinois.  —  Bloomington  v.  Schrock, 
110  111.  221,  51  Am.  Rep.  679  (1884)  ; 
North  Chicago  R.  M.  Co.  v.  Monka, 
107  111.  341   (1883). 

Indiana.  —  Epps  v.  State,  102  Ind. 
650,  1  N.  E.  491   (1885). 

Massachusetts.  —  Com.  v.  Mar- 
zynski,  149  Mass.  72,  21  N.  E.  228 
(1889)  ;  Com.  v.  Brown,  121  Mass.  81 
(1876);  Com.  r.  Sturtivant,  117 
Mass.  139   (1873). 

Michigan.  —  People  v.  Vanderhoof, 
71  Mich.  17P,  39  N.  W.  28   (1888). 

Xeio  Hampshire.  —  Dole  r.  John- 
son, 50  N.  H.  456   (1870). 

Neio  Jersey.  —  New  Jersey  Z.  & 
I.  Co.  r.  L.  Z.  &  I.  Co.,  39  N.  J.  L. 
189,  35  Atl.  915   (1896). 

South  Dakota.  —  Brady  v.  Shirley, 


14  S.  D.  447,  85  N.  W.  1002  (1901)  ; 
State  V.  Sexton,  10  S.  D.  127,  72  N. 
W.  84  (1897). 

Wisconsin.  —  Kreuziger  v.  R.  Co., 
73  Wis.  160,  40  N.  W.  657  (1888),; 
Stilling  V.  Thorp,  54  Wis.  534,  11  N. 
W.  906   (1882). 

United  States.  —  Davis  v.  V.  S., 
165  U.  S.  373,  17  Sup.  360  (1897); 
Union  P.  R.  Co.  v.  Yates,  25  C.  C.  A. 
103,  79  Fed.  584  (1897). 

England.  —  R.  v.  Taylor,  13  Cox. 
Cr.  78  (1874);  Darby  v.  Ouseley,  1 
H.  &  N.  S.  12  (1856)  ;  R.  v.  Crouch, 
1  Cox.  Cr.  94  (1844). 

3.  §§  339  et  seq. 

4.  Power  of  the  purse.  —  The  in- 
creased expense  which  is  thus  en- 
tailed upon  litigants  the  dispropor- 
tionate and  frequently  pernicious 
power,  which  this  fact  confers  upon 
the  longer  purse,  however  it  has  been 
filled,  requires  no  comment.  Few 
arguments  are  more  weighty  than  this 
in  favor  of  the  proposition  that  judges 
should  employ  the  necessary  experts 
at  the  public  cost.  Until  this  is 
done,  a  high  social  duty  apparently 
devolves    upon   those   who    undertake 
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the  only  one  raised.  ^Vs  to  it  the  sole  conditions  which  procedure 
has  laid  down  are  two,  Adequate  Knowledge  and  Absence  of  con- 
trolling Motive  to  misrepresent.  Both  these  elements,  as  a  rule, 
are  fulfilled  by  the  printed  statement.^ 

To  establish,  however,  additional  exceptions,  eo  nomine,  to  the 
rule  against  hearsay  precisely  reverses  the  true  forensic  situation. 
It  is  the  hearsay  rule  itself  which  is  the  real  exception  to  the 
fundamental  canon  of  admissibility,  that  all  facts  which  are 
relevant,  and  no  others,  should  be  admitted.®  A  further  general 
canon  has  been  established,  almost  equally  fundamental :  That  in 
the  justifiable  absence  of  the  primary  grade,  relevant  secondary 
evidence  necessary  to  the  proponent  in  proving  his  case  will  be 
received.''  Under  these  basic  canons,  the  so  called  "  exceptions  " 
to  the  hearsay  rule  are,  therefore,  of  themselves  perfectly  normal. 
Practically,  the  only  denial  of  these  fundamental  canons  is  fur- 
nished by  the  rule  against  hearsay  while  the  "  exceptions  "  to  the 
latter  sustain  the  true  principle  with  approximate  completeness. 
Until  the  real  forensic  situation  is  recognized  and  the  anomalous 
character  of  the  hearsay  rule  perceived,  it  seems  ill-advised  to 
multiply  instances  of  that  which  is,  in  reality,  a  logical  fallacy. 
In  other  words,  "  hearsay  "  must  be  excluded,  so  far  as  relevant, 
under  a  distinct  anomaly  to  the  fundamental  rules  of  evidence. 
To  concede  such  a  perversion  of  logical  or  juridical  thought  the 
status  of  a  principle,  would  be  unfortunate.  On  the  other  hand, 
in  the  judicious  extension  of  the  present  practice  of  permitting  a 

to    speak   in   the   name   of    scientific  'North     Carolina.   —   Huffman     v. 

truth  to  hold  their  opinions  at  some-  Click,  77  N.  C.  57   (1877). 

thing  higher  than  the  market  price.  This  is  undoubtedly  interesting,  in 

5.  Trustworthiness    questioned.  —  view  of  the  constant  use  which  mod- 

The  suggestion  has  been  made  by  cer-  em  judges  are  daily  making,  in  the 

tain  courts  that,  in  view  of  the  flue-  preparation  of  their  opinions,  of  dic- 

tuating  state  of  scientific  opinion,  the  tionaries,  encyclopedias,  histories  and 

statements    of    the    learned    treatise  standard    works    of    all    kinds.      No 

can    scarcely   be   regarded    as    truth-  plausible  reason  growing  out  of   the 

worthy.  nature   of   things   has   been   assigned 

California.  —  Gallagher  v.  R.  Co.,  why    the    certain    sources    of   knowl- 

67  Cal.  16,  6  Pac.  869   (1885).  edgfe,  which  the  court  finds  absolutely 

Maine.  —  Ware  v.  Ware,  8  Me.  57  essential   to   its  work   should  fail  to 

(1831).  aid  the  jury  in  performing  their  own. 

Massachusetts.  —  Ashworth  v.  Kit-  6.  §§  1709  et  seq. 

tredge,  12  Cush.  195   (1853).  7.  §§  334  et  seq. 

Michigan.    —    People    i'.    Hall,    48 
Mich.  490.  12  N.  W.  665  (1882). 
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judge  to  refresh  his  memory  as  to  matters  of  common,  profes- 
sional *   or,  in  the  popular  generic  phrase   perhaps  most  com- 


8.  "  I  believe  it  to  be  the  true  doc- 
trine that  the  unwritten  law  of  Eng- 
land may  be  proved  in  this  court,  not 
by  experts  only,  but  by  text-writers 
of  authority  and  by  printed  reports 
of  adjudged  eases;  and  written  law 
may  be  proved  by  the  printed  copies 
and  be  construed  with  the  aid  of  text- 
books as  well  as  of  experts.  .  .  . 
The  proposition  that  Abbott  on  Ship- 
ping and  the  regular  reports  of  de- 
cisions of  the  courts  and  the  various 
books  cited  as  authority  for  the  law 
in  England  cannot  be  read  for  this 
purpose  here  appears  to  me  little  less 
than  absurd."  The  Pawashick,  2 
Low.  148   (1872),  per  Lowell,  J. 

"  The  text-writers  furnish  us  with 
their  statement  of  the  law,  and  that 
would  certainly  be  good  evidence  upon 
the  same  principle  which  renders  his- 
tories admissible.  ...  I  shall 
therefore  receive  any  book  that  pur- 
ports to  be  a  history  of  the  common 
law  of  Spain.''  Pieton's  Trial,  30 
How.  St.  Tr.  492  (1806),  per  Ellen- 
borough,  L.  C.  J. 

In  speaking  of  his  attempts  to  as- 
certain the  law  of  Scotland  Lord 
Stowell  says :  "  The  authorities  to 
which  I  shall  have  occasion  to  refer 
are  of  three  classes:  first,  the  opin- 
ions of  learned  professors  given  in 
the  present  or  similar  cases ;  secondly, 
the  opinions  of  eminent  writers  as 
delivered  in  books  of  great  legal 
credit  and  weight;  and,  thirdly,  the 
certified  tribunals  of  Scotland  upon 
these  subjects.  I  need  not  say  that 
the  last  class  stands  highest  in  point 
of  authority."  Dalrymple  v.  Dal- 
rymple,  2  Hagg.  Cons.  81   (1811). 

Foreign  law.  —  In  connection  with 
questions  of  foreign  law  the  effects  of 
the  administrative  practice  which 
permits  the  court  to  examine  text 
books  for  the  sake  of  making  poten- 
tial knowledge  actual  is  greatly  af- 
fected, at  times,  by  the  intervention 


of  the  skilled  witness  who  declares 
the  authoritative  nature  of  the  trea- 
tise, i.  e.,  that  it  states  the  law  cor- 
rectly. In  theory,  at  least,  the  dec- 
larations of  the  book  are  taken  to  be 
those  of  the  witness.  However  much 
of  a  subterfuge  this  may  be,  it  has 
satisfied  many  excellent  legal  minds. 

"  We  have  both  the  materials  of 
knowledge  offered  to  us.  We  have 
the  witness,  and  he  states  the  law, 
which  he  says  is  correctly  laid  down 
in  these  books.  The  books  are  pro- 
duced, but  the  witness  describes  them 
as  authoritative.  .  .  .  Proof  of 
the  law  itself,  in  a  case  of  foreign 
law,  could  not  be  taken  from  the 
book  of  the  law,  but  from  the  witness 
who  described  the  law.  If  the  wit- 
ness says :  '  I  know  the  law,  and  this 
book  truly  states  the  law,'  then  you 
have  the  authority  of  the  witness  and 
of  the  book."  Sussex  Peerage  Case, 
11  CI.  &  F.  113  (1844),  per  Lord 
Denman. 

"  You  ask  the  witness  what  the 
law  is.  He  may  from  his  recollec- 
tion, or  on  producing  and  referring 
to  books,  say  what  it  is,  or  that  it  is 
found  correctly  stated  in  such  a. 
book."  Sussex  Peerage  Case,  11  CI. 
&  F.  113   (1844),  per  Lord  Campbell. 

Yet  it  must  be  fairly  obvious  that 
the  method  of  administration  which 
has  been  found  helpful  in  a  particular 
branch  of  knowledge,  i.  c,  the  law, 
can  scarcely  be  regarded  as  detri- 
mental to  the  public  interest  if  ap- 
plied in  proof  of  relevant  facts  in 
connection  with  other  departments  of 
human  learning.  This  has  been  pith- 
ily put  by  the  supreme  court  of  Ala- 
bama :  "  We  think  that  medical 
authors  whose  books  are  admitted  or 
proved  to  be  standard  works  with 
that  profession  ought  to  be  received 
in  evidence.  .  .  .  Are  opinions 
derived  from  the  perusal  of  books, 
and   deposed   to   by   witnesses,    safer 
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monly  used,  judicial  ^  knowledge,  reducing,  as  has  been  suggested, 
that  which  is  potential  or  constructive  to  possession,'"  a  tolerably 
available  substitute  for  rational  ddministration  in  this  connectior; 
is  provided.' '  Wo  gain  would  apparently  be  made  by  fancying  this 
practice  to  constitute  an  exception  to  the  rule  against  hearsay. 


§  2549-  (Use  of  Standard  Treatises);  Deliberative  Effect); 

The  Reason  for  Confusion At  the  risk  of  repetition,  it  may  be 

said  that  the  recognized  administrative  use  of  the  statements  of 
standard  text-books  in  matters  of  inductive  science  is  deliberative, 
not  probative.  In  the  hands  of  the  proponent,  they  are  employed 
to  corroborate  the  evidentiary  force  of  his  inference.    His  opponent 


guides  for  the  jury  than  the  books 
themselves  are?  .  .  .  We  prove 
the  existence  of  our  law  and  its  prin- 
ciples by  reported  cases  and  elemen- 
tary writers.  .  .  .  Can  that  be  a 
sound  rule  which  in  the  determination 
of  a  question  involved  in  one  science 
allows  to  the  trying  body  the  light 
shed  upon  it  by  the  writings  of  its 
standard  authors  and  withholds  such 
lights  from  controversies  respecting 
all  other  sciences?  We  think  not." 
Stoudenmeier  v.  Williamson,  29  Ala. 
567   (1857),  per  Stone,  J. 

9.  See  State  v.  Fitzgerald,  130  Mo. 
407,  32  S.  W.  1113  (1895). 

10.  §  727. 

11.  California.  —  Sinnott  v.  Colom- 
bet,  107  Cal.  187,  40  Pae.  329  (1895). 

Georgia.  —  Smith  v.  State,  23  Ga. 
297,  306   (1857). 

Iowa.  —  De  Sonora  v.  Bankers'  M. 
C.  Co.,  95  N.  W.  232  (1903)  (law  of 
Mexico ) . 

Massachusetts. — Washburn  v.  Cud- 
dihy,  8  Gray  431  (1857). 

Michigan.  —  Gar  butt  v  People,  17 
Mich.  9,  17   (1868). 

Minnesota.  —  Steenerson  v.  R.  Co., 
69  Minn.  353,  72  N.  W.  713   (1897). 

JVetti  YorJc.  —  Devenbagh  v.  Deven- 
bagh,  5  Paige  Ch.  554,  556   (1836). 

Viiited  States.  —  Hilton  r.  Guyot, 
159  U.  S.  113,  16  Sup,  139,  162 
(1895). 


England.  —  Bremer  v.  Freeman,  10 
Moore  P.  C.  306,  363  (1857);  Nel- 
son V.  Bridport,  8  Beav.  529  (1845)  ; 
Baron  de  Bode's  Case,  8  Q.  B.  234 
(1844);  Breadalbane  v.  Chandos,  2 
Myl.  &  Cr.  727,  741  (1836);  Lacon 
V.  Higgins,  3  Stark.  178,  Dowl.  &  E. 
N.  P.  42  (1822);  Piston's  Trial,  30 
How.  St.  Tr.  483,  492,  511   (1806). 

Canada.  —  Rice  v.  Gunn,  4  Ont. 
589  (1884).  "It  is  true  the  Court 
quoted  the  definitions  "  given  in  Web- 
ster's Dictionary  and  the  American 
Cyclopedia,  but  there  is  no  claim  that 
the  definitions  are  incorrect  in  any 
way.  What  cause  then  is  there  for 
complaint?  .  .  .  The  Court  ap- 
proved them  and  made  the  language 
employed  in  them  its  own.''  State  r. 
Baldwin,  36  Kan.  17,  20,  12  Pae.  318 
(1886). 

"  The  works  of  jurists  and  com- 
mentators who  by  years  of  labor,  re- 
search, and  experience  have  made 
themselves  peculiarly  well  acquainted 
with  the  subjects  of  which  they 
treat,"  are  to  be  received,  "  not  for 
the  speculations  of  their  authors  con- 
cerning what  the  law  ought  to  be, 
but  for  trustworthy  evidence  of  what 
the  law  really  is  "  Paquete  Habana, 
175  U   S.  677,  20  Sup.  290   (1899). 

For  a  different  view,  see  Perth  Peer- 
age Case,  2  H.  L.  C  874  (1846)  ;  R. 
v.  Couch,  1  Cox  Cr.  94  (1844). 
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uses  them  to  test,  minimize,  and  impeach,  it.  In  either  aspect, 
there  is  always  the  administrative  danger,  seldom  far  from  the 
mind  of  the  conscientious  judge,  lest  the  jury  may  be  led  to  view 
the  statement  in  its  assertive  capacity,  regardless  of  the  rule 
against  hearsay.  The  difficulty  cannot  well  be  avoided.  It  is  in 
accordance  with  the  processes  by  which  the  human  mind  apparently 
works  that  it  should  be  impossible  not  to  draw  the  inference  of 
truth  from  the  mere  fact  of  a  statemeijt  where  such  a  deduction 
logically  arises.  In  attempting  as  it  does  to  distinguish  between 
the  inference  of  truth  and  other  relevant  deductions  which  grow 
out  of  the  making  of  a  statement,  judicial  procedure  is  apparently 
engaged  on  an  impossible  task.'  The  inference  that  a  thing  exists 
because  its  existence  is  asserted  by  no  means  arises  in  all  cases. 
But  where  it  does  logically  present  itself,  the  mind  must  draw  it. 
The  attitude  of  the  jury,  therefore,  toward  the  truth  of  the  state- 
ment of  the  text-book  is  always,  as  it  were,  in  a  condition  of  un- 
stable equilibrium,  the  pyramid  being,  so  to  speak,  made  to  rest 
upon  its  apex.  Administration  is  continually  called  upon  to  insert 
a  prop  in  support  of  the  correct  application  of  the  hearsay  rule. 

§  2550.  (Use  of  Standard  Treatises;  Deliberative  Effect); 

When  Use  is  made.  —  For  purposes  of  corroboration,  the  proponent 
of  the  inference  commonly  makes  use  of  the  text-book  statements 
at  the  stage  of  examination-in-chief.  Testing  by  means  of  them 
usually  takes  place  on  cross-examination.  In  either  event,  recep- 
tion is  a  matter  of  administration.  The  parties  have  few,  if  any, 
rights  in  the  matter  beyond  that  to  the  use  of  reason.'  Even  the 
deliberative  use  of  the  statement  of  a  text-book  may  seem  to  the 
court  unreasonable.  For  example,  a  work  on  topography  though 
consisting  of  assertions  and  other  facts  largely  deliberative  has 
been  rejected.^  Should  the  evidence  be  offered  in  its  deliberative 
capacity,  but  danger  exists  lest  it  be  taken  as  evidence  of  the  facts 
asserted,  e.  g.,  where  a  parliamentary  text-book  is  offered  to  show 
that  an  assembly  was  properly  conducted  '  or  a  bank  note  detector 
is  tendered  for  the  purpose  of  showing  the  worthlessness  of  a 
particular  bank  note  *  the  evidence  has  been  excluded. 

§  2549-1.  §  2580.  3.  Cranfill  v.  Hayden,  22  Tex.  Civ. 

§  2550-1.  §§  385  et  seq  App.  656,  55  S.  W.  805  (1900). 

2.  Spalding   v.   Hedges,  2   Pa,    St.          4.  Payson  v.  Everett,  12  Minn.  216 

240  (1845).  .(1867). 

Vol.  Ill  — 216 
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§  2551.  Weight  of  Inferences;  A  ftuestion  for  the  Jury The 

admissibility  of  opinion  evidence  is  for  the  court,  its  value  is  for 
the  jury.^  As  exemplified  in  many  connections,  the  probative 
force  of  the  reasoning  by  witnesses  is  a  question  of  fact  for  the 
jurors.^     In  large  measure  this  follows  from  the  circumstance  that 


§  2551-1.  Landrum  v.  Swann,  (Ga. 
App.  1910)  68  S.  E.  862. 

2.  Alabama.  —  Alabama  Consol. 
Coal  &  Iron  Co.  v.  Heald,  53  &b.  162 
(1910);  McAllister  v.  State,  17  Ala. 
434,  52  Am.  Dee.  180  (1850);  Wat- 
son V.  Anderson,  13  Ala.  202   (1848) 

California.  —  In  re  Blake,  136  Cal. 
306,  68  Pac.  827,  89  Am.  St.  Rep.  135 
(1902);  People  v.  Barthleman,  120 
Cal.  7,  52  Pac.  112  (1898)  ;  People  v. 
Smith,  106  Cal.  73,  39  Pac.  40  (1895). 

District  of  Columbia,  —  Shaffer  v. 
V.  S.,  24  App.  D.  C.  417  (1904). 

Georgia.  —  Marshall  v.  Bahnsen,  1 
Ga.  App.  485,  57  S.  E.  1006  (1907); 
Jennings  v.  Stripling,  127  Ga.  778,  56 
S.  E.  1026  (1907)  ;  Wall  v.  State,  112 
Ga.  336,  37  S.  E.  371  (1900)  ;  Baker 
V.  Richmond  City  Mill  Works,  105 
Ga.  225,  31  S.  E.  426  (1898)  ;  Choice 
i;.  State,  31  Ga.  424  (1860)  (insan- 
ity). 

Indiana.  —  Swygart  v.  Willard,  76 
N.  E.  755  (1906)  (insanity);  Guetig 
V.  State,  66  Ind.  94,  32  Am.  Rep.  99 
(1879)    (insanity). 

Iowa.  —  Salinger  v.  Western  Union 
Telegraph  Co.,  126  N.  W.  362  (1910)  ; 
Fitter  v.  Iowa  Telephone  Co.,  121  N. 
W.  48  ( 1909 )  ;  Helm  v.  Anchor  Fire 
Ins.  Co.,  109  N.  W.  605  (1906). 

Maryland.  —  Grill  v.  O'Dell,  77 
Atl.  984  (1910). 

Michigan.  —  People  r.  Vanderhoof, 
71  Mich.  158,  39  N.  W.  28  (1888). 

Minnesota.  —  Maratzky  v.  Wirth, 
74  Minn.  146,  76  N.  W.  1032   (1898). 

Missouri.  —  Julian  v.  Kansas  City 
Star  Co.,  209  Mo.  35  (1907)  ;  Kings- 
bury V.  Joseph,  94  Mo.  App.  298,  68 
S.  W.  93   (1902). 

Nebraska.  —  Modlin  V.  C.  L.  Jones 
&  Co.,  84  Neb.  551,  121  N.  W.  984 
(1909). 


New  York.  —  Card  v.  Moore,  173 
N.  Y.  598,  66  N.  E.  1105  (1903); 
Cadwell  v.  Arnheim,  152  N.  Y.  182, 
46  N.  E.  310   (1897). 

North  Carolina.  —  State  v.  Wil- 
cox, 132  N.  C.  1120,  44  S.  E.  625 
(1903). 

Ohio.  —  Sherlock  v.  Globe  Ins.  Co., 
7  Ohio  Dec.  (Reprint)  17,  1  Cine.  L. 
Bui.  26   (1871). 

Oregon.  —  Lassas  v.  McCarty,  84 
Pac.  76   (1906). 

Pennsylvania. — Winters  v.  Schmitz, 
36  Pa.  Super.  Ct.  496   (1908). 

South  Carolina.  —  State  v.  John- 
son, 66  S.  C.  23,  44  S.  E.  58  (1903). 

Texas.  —  Ward  v.  Cameron,  (Civ. 
App.  1903)  76  S.  W.  240. 

West  Virginia.  —  Ward  v.  Brown, 
53  W.  Va.  227,  44  S.  E.  488  (1903). 

Wisconsin.  —  Jones  r.  Roberts,  96 
Wis.  427,  70  N.  W.  685,  71  N.  W.  883 
(1897). 

United  States.  —  Southern  Pac.  Co. 
V.  Arnett,  111  Fed.  849,  50  C.  C.  A. 
17  (1901);  Nyback  v.  Champagne 
Lumber  Co.,  109  Fed.  732,  48  C.  C.  A. 
632   (1901). 

The  opinion  of  an  expert  witness 
is  not  so  authoritative  that  the  jury 
is  bound  to  believe  it.  Mitchell  l". 
State,  6  Ga.  App.  554,  65  S.  E.  326 
(1909). 

The  testimony  of  expert  witnesses, 
although  meriting  attention,  is  not 
conclusive  upon  the  courts,  but  is  to 
be  weighed  and  its  probative  value 
determined  in  connection  with  the 
other  proofs  adduced.  The  United 
States  r.  Valentine  Trono,  3  Philip- 
pine Rep.  213   (1904). 

Action  of  appellate  courts.  —  The 
power  of  the  jury  to  deal  with  the 
weight  of  reasoning  is  by  no  means 
unlimited. 
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the  qualifications  of  witnesses,  as  well  as  the  credibility  of  their 
stories,  is  decided  by  the  latter.  The  ultimate  decision  as  to  the 
belief-carrying  quality  of  the  judgment  of  an  expert  is,  therefore, 
for  them.  The  action  of  the  court  in  the  matter  at  the  stage  of 
voir  dire  is  entirely  provisional.  It  confers  merely  that  measure 
of  quasi-indorsement  "which  is  to  be  found  in  the  implied  state- 
ment that  the  witness  is  capable  of  aiding  the  jury,  i.  e.,  that  the 
latter  might,  as  reasonable  men,  properly  follow  the  reasoning 
which  the  witness  will  give  them.  The  jurors,  however,  are  at 
liberty,  with  certain  obvious  restrictions,  to  do  as  they  see  fit  as  to 
crediting  the  witness.  The  opponent,  on  his  part,  may  well  con- 
tend that,  although  the  court  has  permitted  the  witness  to  testify, 
neither  his  qualifications  nor  his  evidence  are  such  as  to  entitle 
him  to  credit.^  The  form  in  which  the  reasoning  of  the  witness 
has  been  placed  by  him  makes  no  difference  in  the  application  of 
the  general  administrative  rule  that  the  probative  weight  of  a 
mental  act  is  for  the  jury.  The  principle  is  as  true  in  case  of 
the  inference  or  conclusion  of  an  observer  *  as  of  the  judgment  of 
an  expert. 

The  credibility  of  witnesses  is  peculiarly  within  the  province  of 
the  jury.''    No  eminence  and  skill  on  the  part  of  a  witness  divests 

In  ordinary  oases  they  may  give  edge  and  experience,  the  better  is 
such  credence  as  they  see  fit  to  the  the  witness  qualified  to  testify,  but 
testimony  of  experts.  Where,  how-  the  weight  to  be  given  to  the  testi- 
ever,  the  inference  of  a  skilled  witness  mony  is  largely  dependent  upon  the 
is  a  technical  conclusion  from  his  ob-  credibility  of  the  witnesses,  and  what 
servations  and  he  is  unimpeached  and  credit  shall  be  given  to  their  evi- 
uncontradioted,  the  jury  are  not  at  dence  is  for  the  jury.  So  that  I  can- 
liberty  to  disregard  such  evidence.  not  say  to  you,  as  a  matter  of  law. 
Should  they  do  so,  their  action  may  that  greater  weight  is  to  be  given  to 
be  reversed.  State  u.  Vance,  (Utah  the  testimony  of  those  who  have 
1910)  110  Pac.  434  (results  of  an  knowledge  and  observation  of  several 
autopsy).    See  also  §  2560.  of  such  sales,  than  of  a  witness  who 

3.  Blough  r.  Parry,  144  Ind.  463,  has  knowledge  of  but  one  such  sale. 
40  N.  E.  70,  43  N.  E.  560  (1896);  The  question  is  one  for  your  deter- 
Davis  V.  State,  35  Ind.  496,  9  Am.  mination,  under  all  the  evidence,  and 
Kep.  760  (1871).  the  credibility  you  may  attach  to  the 

4.  Prentiss  v.  Bates,  93  Mich.  234,  testimony  of  the  respective  wit- 
63  N.  W.  153,  17  L.  R.  A.  494  (1892).  nesses."    Mewes  «.  Crescent  Pipe  Line 

The  following  instruction  relating  Co.,  170  Pa.  St.  369,  371,  32  Atl.  1083 

to  the  weight  to  be  attached  to  the  (1895).    See  also  §  2567. 

testimony    of    the    experts    regarding  5.  Humphries   v.   Johnson,   20   Ind. 

land  value  has  been  approved:    "Of  190  (1863);  Olson  v.  Manistique,  110 

course    the    greater   opportunity    for  Mich.    656,    68    N.    W.    986    (1896); 

observation,   and  the  greater   knowl-  Taft  v.  Brooklyn  Heights  R.  Co.,  14 
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Peobative  Force  of  Reasoning. 


3444 


the  jury  of  this  power  and  the  consequent  responsibility  for  its 
exercise/  even  on  the  precise  point  covered  by  the  judgment  of  the 
expert.  It  is  a  function  upon  the  discharge  of  which  either  party 
is  entitled  to  insist. '^ 

It  need  scarcely  be  said  that,  within  the  limits  prescribed  by 
reason,  the  evidence  of  the  expert  is  not  conclusive  on  the  jury. 
Where  they  regard  the  judgment  as  unreasonable,  they  may  decline 
to  follow  it.® 

§  2552.  (Weight  of  Inferences;  A  Question  for  ttie  Jury); 

Advisory  Position  assigned  to  Expert.  —  In  view  of  the  power  of 
the  jury  to  decide,  within  the  limits  of  reason,  an  issue  in 
a  manner  contrary  to  the  judgment  of  the  expert,^  certain 
courts  have  not  hesitated  to  declare  that  the  position  of  such 
a  witness  is   "  advisory  merely."  ^      As   the  Missouri   court  of 

Misc.  (N.  Y.)  390,  35  N.  Y.  Suppl. 
1042  (1895);  People  v.  Gonzalez,  35 
N.  Y.  49  (1866)  ;  State  i;.  Ward,  39 
Vt.  225   (1867) 

6.  Colorado.  —  Kilpatrick  y.  Haley, 

6  Colo.  App.  407,  41  Pac.  508  (1895)  ; 
Bourke  v.  Whiting,  19  Colo.  1,  34  Pac. 
172    (1893);    Leitensdorfer   v.   King, 

7  Colo.  436,  4  Pac.  37  (1884). 
Indiana.   —   Cuneo  v.   Bessonl,   63 

Ind.  524  (1878). 

Kansas.  —  Anthony  v.  Stinson,  4 
Kan.  211   (1867). 

Louisiana.  —  Dupre  v.  Desmaret,  5 
La.  Ann.  591  (1850)  (post-mortem 
examination)  ;  State  v.  Baily,  4  La. 
Ann.  376   (1849). 

Maryland.  —  Davis  v.  State,  38 
Md.  15   (1873). 

Michigan.  —  Olson  r.  Manistique, 
110  Mich.  656,  68  N.  W.  986   (1896). 

Missouri.  —  Hull  v.  St.  Louis,  138 
Mo.  618,  40  S.  W.  89,  42  L.  R.  A.  753 
(1897). 

New  York.  —  Frace  v.  New  York, 
etc.,  R.  Co.,  68  Hun  325,  22  N.  Y. 
Suppl.  958  (1893);  Van  Wyeklen  r. 
Brooklyn,  118  N.  Y.  424,  24  N.  E.  179 
(1890). 

South  Carolina.  —  Jones  v.  Fitz- 
patrick,  47  S.  C.  40,  24  S.  E.  1030 
(1895). 

United  States.  —  The  Conqueror, 


166  U.  S.  110,  17  S.  Ct.  510,  41  L. 
ed.  937  (1896);  Head  v.  Hargrave, 
105  U.  S.  45,  26  L.  ed.  1028  (1882); 
U.  S.  V.  McGlue,  26  Fed.  Gas.  No. 
15,679,  1  Curt.  1,  10  (1851). 

"These  opinions,  though  proper  for 
your  respectful  consideration,  and  en- 
titled to  have,  in  your  hands,  all  that 
weight  which  reasonably  and  justly 
belong  to  them,  are  nevertheless  not 
binding  on  you,  against  your  own 
judgment,  but  should  be  weighed,  and, 
especially  where. they  differ,  compared 
by  you,  and  such  effect  allowed  to 
them  as  you  think  right;  not  forget- 
ting, that  on  you  alone  rests  the  re- 
sponsibility of  a  correct  verdict."  U. 
S.  V.  McGlue,  26  Fed.  Cas.  No.  15,679, 
1  Curt.   (1851). 

7.  §§  408  et  seq. 

8.  Restetsky  r.  Delmar  Ave.  &  C. 
R.  Co.,  106  Mo.  App.  382,  85  S.  W. 
665   (1904). 

§  2552-1.  §  2561. 

2.  F.  W.  Brockman  Commission 
Co.  r.  Aaron,  (Mo.  App.  1910)  130 
S.  W.  116;  McDonald  v.  Metropolitan 
St.  Ry.  Co.,  219  Mo.  468,  118  S.  W. 
78  ( 1909 )  ;  Price  i:  Connecticut  Mut. 
L.  Ins.  Co.,  48  Mo.  App.  281  (1892)  ; 
Spooner  v.  Kornarens,  113  N.  Y. 
Suppl.  483  (1908). 

The   presiding   judge   cannot  arbi- 
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appeals  say,^  the  opinions  of  witnesses  as  experts  are  merely  ad- 
visory, and  not  binding  on  the  jury;  and  the  jury  should  accord 
to  them  such  weight  as  they  believe,  from  all  the  facts  and  cir- 
cumstances in  evidence,  they  are  entitled  to  receive.  While  this 
cannot  be  said  to  be  entirely  accurate,  the  proposition  represents 
one  aspect  of  the  entire  truth.  The  original  position  of  the  expert 
has  been  seen  to  be,  historically,  that  of  an  amicus  curice.*  The 
valuable  suggestion  has  been  made  in  many  responsible  quarters 
that  the  expert  should  be  engaged  by  the  court  and  bear  his 
primary  allegiance  to  the  cause  of  justice  as  represented  by  the 
judge."  Certainly,  it  is  a  travesty  of  judicial  administration  and 
in  derogation  of  the  dignity  of  science  that  the  truths  which  are 
at  the  basis  of  its  reasoning  should  be  purchasable  by  the  parties 
and  affected  by  theii  animosities. 

§  2553.  (Weight  of  Inferences;  A  Question  for  the  Jury); 

Crucial  Test  of  the  juridical  Value  of  the  Jury  System.  —  It  cannot 
well  be  doubted  that  expert  testimony  is  furnishing  at  the  present 
time  a  crucial  test  of  the  value  of  the  jury  itself  as  an  institution 
for  the  trial  of  questions  of  fact.  Confessedly,  the  jury  system 
has  brought  to  the  administration  of  justice  during  its  long  past 
an  element  of  common  sense,  of  homely  reasonableness  which,  in 
judging  of  the  ordinary  conduct  of  men,  especially  in  criminal 
cases,  has  always  been  of  the  utmost  value.  That  the  jury  has  its 
obvious  limitations  of  usefulness  in  applying  the  rule  of  law  to 
constituent  facts  has  been  indicated  at  another  place.^  The  way 
in  which  the  jurors  are  able  at  the  present  time  to  discharge  their 
important  social  mandate  in  dealing  with  the  intricacies  of  techni- 
cal and  scientific  knowledge  apply  a  very  useful  test  to  the  true 
value  of  the  jury  system  when  the  jury  is  called  upon  to  leave  the 
humane  ground,  that  of  ordinary  conduct,  entering  upon  the  in- 
tellectual, that  of  ideas.  In  this  connection,  when  large  interests 
are  in  conflict  and.  views  cannot  be  reconciled,  society  is  at  present 

trarily  admit  or  exclude  such  testi-  within  this  rule.     Pritchard  v.  Hook- 

mony;   the  discretion   extending  only  er,   114  Mo.  App.  605,  90  S.  W.  415 

to    the    application    of    rules   of    law  (1905). 

governing  the  admissibility  of  the  tes-  3.  Markey  v.  Louisiana  &  M.  E,.  R. 

timony.      Weiss    r.    Kohlhagen,    (Or.  Co.,  185  Mo.  348,  84  S.  W.  61   (1904). 

1911)   113  Pac.  46..  4.  §  2376. 

Value.  —  Skilled  witnesses  with  re-  5.  §  2570. 

gard  to  the  value  of  property  come  §  S553-1.  §§  77  et  seq. 
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compelled  to  leave  to  the  jury  the  ultimate  determination  of  the 
matter.  However  puzzling  and  intricate  the  subject,  they  must 
estimate  the  credibility  of  the  witnesses,  iihe  reasonableness  of 
the  respective  contentions,  the  soundness  of  the  ddfferitig  argni- 
ments  by  which  these  are  supported.^  Apparently  an  extremely 
critical  faculty  upon  matters  remote  from  personal  experience  is 
required  to  give  effect  to  slight  points  of  difference  which  fre- 
quently serve  as  the  indicia  to  truth.  Even  the  voice  of  emotional- 
ism, to  which  jurors  are  so  often  apt  to  listen,^  can  no  longer 
serve  as  a  gviide.  Possibly  some  modification,  like  that  elsewhere 
suggested,*  may  ultimately  be  reqviired.  Certainly  the  antiquity 
of  an  institution  or  its  usefulness  at  other  times  and  in  different 
lines  fail  to  justify  either  the  delays  in  selecting  a  jury  ^  or  any 
inherent  inadequacy  which  it  shows  in  grasping,  firmly  and  in- 
telligently, questions  which  must  be  tried  correctly  if  justice  is  to 
be  done. 

§  2554.  (Weight  of  Inferences;  A  Question  for  the  Jury); 

Fate  of  hypothetically  stated  Facts ■  That  it  is  for  the  jury  to 

decide  which  of  the  hypothetically  enumerated  facts  submitted  to 
the  expert  actually  exist,  is  well  settled.^  Their  finding  in  this 
respect  is  in  reality  decisive,  in  many  cases,  regarding  the  pro- 

2.  Gorman  r.  St.  Louis  Transit  Co.,  Illinois.  —  People  v.  Johnson,  70 
96    Mo.    App.    602,    70    S.    W.    731       111.  App.  634  (1896). 

(1902);    Hurley  v.   New  York,   etc.,  Indiana.  — Taylor  r.  Taylor,  93  N. 

Brewing  Co.,  13  N.  Y.  App.  Div.  167,  E.  9   (1910)  ;  Guetig  v.  State,  66  Ind. 

43  N.  Y.  Suppl.  259  (1897)  ;  Jones  17.  94,    104,    32    Am.    Eep.    99     (1879); 

Roberts,  96  Wis.  427,  70  N.  W.  685,  Bishop     v.     Spining,     38     Ind.     143 

71  N.  W.  883  (1897).  (1871)  ;  Davis  v.  State,  35  Ind.  496, 

3.  §  301.  9  Am.  Rep.  760  (1871). 

4.  §  95.  loiva.  —  Kersher  v.  Kersher,  94  N. 

5.  "If  in  any  State  the  method  of  W.  846   (1903). 

drawing  the   jury   is   such   that   the  Kansas.  —  Murray     r.     Woodson 

jurymen  are  men  lacking  in  fair  in-  County,    58    Kan.     1,    48    Pac.    554 

telligence  and  common  sense,  it  would  (1897). 

aeem   to   be   more   desirable   to   alter  Maine.  —  Hovey  v.  Chase,  52  Me. 

the  method  of  selecting  the  jury  than  304,  83  Am.  Dee.  514  (1863). 

to  accommodate  the  rules  of  evidence  Maryland.    —   Grill    i'.    O'Dell,    77 

to  the  capacity  of  inferior  intellects."  Atl.  984  (1910). 

21  Yale  Law  Journal,  p.  265.  Massachv setts.  —  Com.  v.  Mullins, 

§  2554-1.  AZaftama.  — Page  t).  State,  2  All.  296  (1861). 

61  Ala.  16   (1878).  Michigan.   —   People   r.    Foley,    64 

California.    —    People   v.    Barthle-  Mich.  148,  31  N.  W.  94   (1887);  Peo- 

man,  120  Cal.  7,  52  Pac.  112  (1898)  ;  pie  v.  Sessions,  58  Mich.  599,  26  N. 

People  V.  Farmer,  18  Pac.  600  (1888).  W.  291  (1886). 
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bative  force  of  the  reasoning  of  the  expert,  validity  being  accorded 
by  the  jury  in  proportion  as  facta  are  found  to  be  proved  ^  and 


Minnesota.  —  Loucks  v.  Chicago, 
etc.,  R.  Co.,  31  Minn.  526,  18  N.  W. 
651    (1884). 

Neic  Hampshire.  —  Turner  v.  Co- 
checo  Mfg.  Co.,  77  Atl.  999   (1910). 

New  York.  —  People  v.  Barber,  115 
N.  Y.  475,  22  N.  E.  182  (1889); 
Wendell  v.  Troy,  39  Barb.  329 
( 1862 )  ;  People  v.  Thurston,  2  Park. 
Cr.  49   (1852). 

Vermont.  —  Hathaway  v.  National 
L.  Ins.  Co.,  48  Vt.  335  (1875). 

United  States.  —  U.  S.  v.  McGlue, 
26  Fed.  Cas.  No.  15,679,  1  Curt.  1,  10 
(1851). 

"  If  you  consider  that  any  of  these 
states  of  fact  put  to  the  physicians 
are  proved,  then  the  opinions  thereon 
are  admissible  evidence,  to  be  weighed 
by  you.  Otherwise,  their  opinions 
are  not  applicable  to  this  case."  U. 
S.  V.  McRlue,  26  Fed.  Cas.  No.  15,679, 
1  Curt.  1,  10   (1851). 

"  This  objection  [taken  by  the  op- 
ponent's counsel  to  the  receipt  of  a 
hypothetical  question]  assumes  that 
the  facts  will  be  taken  to  be  true  be- 
cause the  witness  has  stated  that  he 
founds  his  opinion  on  them.  But 
this  is  quite  a,  mistake. 
The  question  is  put  to  him  hypothet- 
ically, whether  if  certain  facts  testi- 
fied to  are  true,  he  can  form  an 
opinion  and  what  that  opinion  is. 
The  jury  will  then  be  instructed,  if 
the  truth  of  any  such  fact  is  con- 
tested, first  to  consider  whether  the 
fact  on  which  such  opinion  rests  is 
proved  to  their  satisfaction;  if  it  is, 
then  to  give  such  weight  to  the  opin- 
ion resting  on  it  as  it  deserves;  but 
if  the  fact  is  not  proved  by  the  evi- 
dence, then  to  give  the  opinion  no 
weight."  Dickenson  v.  Fitchburg,  13 
Gray  556    (1859),  per  Shaw,  C.  J. 

"  In  any  case  the  jury  ought  to 
know  upon  what  basis  of  facts  the 
opinion  is  founded,  for  its  pertinence 
depends  upon  whether  they  find  the 


facts  upon  which  it  rests."  Wether- 
bee's  Ex'rs  V.  Wetherbee's  Heirs,  38 
Vt.  460   (1865),  per  Steele,  J. 

The  fact  need  only  be  substantially 
proved.  Peterson  v.  Brackey,  (Iowa, 
1909)   119  N.  W.  967. 

An  instruction  that,  in  weighing 
the  answers  to  hypothetical  questions, 
the  jury  should  keep  in  mind  the 
facts  stated'  in  the  questions,  and,  if 
the  facts  were  not  in  material  re- 
spects stated  in  the  questions,  such 
opinions  would  be  necessarily  weak, 
if  not  valueless,  is  correct.  Hedges 
V.  State,  (Wis.  1910)   128  N.  W.  80. 

2.  Florida.  —  Pensacola  Electric 
Co.  V.  Bissett,  52  So.  397   (1910). 

Indiana.  —  Guetig  v.  State,  66  Ind. 
94,  32  Am.  Rep.  99   (1879). 

Massachusetts.  —  Ryan  v.  Fall 
River  Iron  Works  Co.,  200  Mass.  188, 
86  N.  E.  310  (1908). 

Michigan.  —  TurnbuU  v.  Richard- 
son, 69  Mich.  400,  37  N.  W.  499 
(1888). 

New  York.  —  Burke  v.  Mulgrew, 
111  N.  Y.  Suppl.  899,  127  App.  Div. 
733  (1908);  People  «.  Benham,  160 
N.  Y.  402,  55  N.  E.  11,  14  N.  Y.  Cr. 
188  (1899). 

Rhode  Island.  —  ICearner  v.  Charles 
S.  Tanner  Co.,  76  Atl.  833   (1910). 

Tennessee.  —  Woodward  v.  Iowa 
L.  Ins.  Co.,  104  Tenn.  49,  56  S.  W. 
1020  (1900). 

Texas.  —  Bryan  Press  Co.  v.  Hous- 
ton &  T.  C.  Ry.  Co.,  (Civ.  App.  1908) 
110  S.  W.  99. 

Washington.  —  Helland  v.  Briden- 
stine,  104  Pac.  626   (1909). 

The  right  of  rejection  on  the  part 
of  the  jury  should  they  find  that  cer- 
tain material  facts  hypothetically 
stated  do  not  in  reality  exist  is  un- 
questionable. Dudley  v.  Gates,  124 
Mich.  440,  83  N.  W.  97,  86  N.  W.  959 
(1900). 

It  has  even  been  held  to  be  error 
to  permit  the  jury  to  find  in  favor  of 
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the  mental  results  recommend  themselves  to  their  judgment.* 
"  For,  if  the  facts  fail,  the  opinion  based  upon  them  must  fail 
also."  *  But  while  the  establishing  of  the  actuality  of  the  con- 
stituent facts  is,  as  a  rule,  essential  to  sustaining  the  reasoning  of 
the  expert,  it  does  not  necessarily  have  that  effect.  The  jury,  or 
other  trier  of  fact,  is  not  invariably  required  to  follow  the 
reasoning  of  an  expert  because  they  find  that  the  facts  stated  to 
him  actually  exist  and  have  been  correctly  detailed.  The  jurors 
may  discredit  the  reasoning  of  the  witness  and,  within  the  limits 
prescribed  by  reason,  refuse  to  follow  him.^  Still,  it  cannot  well 
be  questioned  that  the  actual  existence  of  the  facts  stated  to  the 
expert  is  a  preliminary  question  of  the  most  vital  importance.  It 
is  by  no  means  impossible  that  the  judge  and  jury  may  find  that, 
while  the  facts  stated  to  the  witness  are  not  properly  proved,  the 
expert  has   nevertheless   reached   the   correct  conclusion.      This, 


a  hypothetical  answer  where  certain 
facts  have  been  incorrectly  assumed 
in  the  question  to  be  true.  Kirsher 
V.  Kirsher,  120  Iowa  337,  94  N.  W. 
846  (1903)  ;  Hall  v.  Rankin,  87  Iowa 
261,  54  N.  W.  217  (1893)  ;  Stephens 
V.  People,  4  Park.  Cr.  (N.  Y.)  396 
(1859). 

"You  must  readily  see  that  the 
value  of  the  answers  to  these  ques- 
tions depends  largely,  if  not  wholly, 
upon  the  fact  whether  the  state- 
ments made  in  these  questions  are 
sustained  by  the  proof.  If  the  state- 
ments in  these  questions  are  not  sup- 
ported by  the  proof,  then  the  answers 
to  the  questions  are  entitled  to  no 
weight  because  based  upon  false  as- 
sumptions or  statements  of  facts." 
Forsyth  v.  Doolittle,  120  U.  S.  77,  7 
Sup.  408    (1886). 

Testing  original  observers.  —  In 
doing  so  they  must  of  necessity  pass 
upon  the  credibility  also  of  the  orig- 
inal witnesses  by  which  these  facts 
are  claimed  to  have  been  established, 
their  opportunities  for  observation, 
and  their  mental  capacity  and  ability 
to  report  accurately  to  the  tribunal. 

The  dependence  of  the  probative 
weight  of  the   expert's   answer   upon 


the  finding  of  the  jury  that  the  facta 
upon  which  it  is  based  actually  exist 
is  well  illustrated  in  an  early  Eng- 
lish case  in  the  House  of  Lords  where 
the  expert,  so  called,  had  produced  a 
calculation  as  to  the  profits  derived 
from  the  sale  of  certain  stock  under 
enumerated  circumstances.  "  If  you 
take  away  the  foundation  upon  which 
it  is  made,  which  is  matter  for  the 
Court  afterwards,  there  is  an  end  to 
the  superstructure.  All  the  witness 
has  done  is  to  establish  by  calcula- 
tion that  such  a  stock  from  such  a 
time  will  produce  so  much.  He  does 
not  himself  prove  any  fact,  and  the 
calculations  he  has  made  must  there- 
fore depend  upon  the  facts  which  are 
proved  by  others."  A  Lord:  "The 
data  and  facts  stand  as  they  did;  it 
is  a  mere  hypothetical  question  to  the 
witness:  If  the  fact  stands  so  and  so, 
what  is  the  arithmetical  result? " 
Lord  Melville's  Trial,  29  How.  St.  Tr. 
1065   (1806),  per  Erskine,  L.  C. 

3.  Cram   v.    Chicago,   94   111.   App. 
199   (1900). 

4.  Guetig  V.  State,  66  Ind.  94,  104, 
32  Am.  Rep.  99   (1879). 

5.  §  2519. 
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however,  is  clearly  not  the  normal  course  nor  is  it  the  one  which 
the  proponent  asks  the  tribunal  to  adopt.  Speaking  generally, 
therefore,  the  preliminary  inquiry  is  as  to  the  objective  reality 
of  the  constituent  facts.  This  question  if  resolved  in  the  negative, 
is  usually  decisive  against  the  probative  force  of  the  judgment,  it 
being  evident  that  the  answer  itself  has  no  logical  and  direct 
tendency  to  establish  the  actuality  of  a  constituent  fact  upon  which 
it  is  assumed  to  rest.*  In  other  words,  the  answer,  being  hypo- 
thetical, it  automatically  loses  its  evidentiary  weight  in  proportion 
as  the  facts  upon  which  it  is  based  are  seen  to  be  falsely  taken  to 
be  real.  With  the  truth  of  these,  the  answer,  in  most  instances, 
necessarily  stands  or  falls.'' 

§  2555.  (Weight  of  Inferences;  A  Question  for  the  Jury; 
Fate  of  hypothetically  stated  Pacts) ;  A  necessary  Caution,  —  It 

may  be  well  to  bear  in  mind,  as  has  just  been  suggested,  that  no 
necessary  and  invariable  connection  exists  between  the  actuality 
of  the  facts  assumed  and  the  truth  of  the  conclusion  reached  by 
the  expert.*  The  facts  may  not  be  as  they  have  been  postulated 
and  the  judgment  of  the  expert  may  still  be  correct.  This  the 
jury  may  find  to  be  the  real  state  of  the  case.^  If  what  has  been 
said  is  true,  the  ruling  occasionally  made  to  the  effect  that  a  judg- 
ment based  upon  incorrectly  adopted  facts  can  have  no  weight  * 
or  that  the  evidentiary  value  of  a  judgment  varies  precisely  accord- 
ing to  the  correspondence  between  the  hypothesis  and  the  facts 
assumed,*  apparently  fails  to  give  proper  force  to  the  discretionary 
power  of  the  jury. 

In  the  same  way,  the  mental  result  at  which  the  expert  arrives 
may  be  entirely  accurate,  though  every  reason  which  he  assigns 

G.  Central  R.,  etc.,  Co.  v.  Maltsby,  2.  The  answer  of  the  witness,  it  is 

90  Ga.  630,  16  S.  E.  953   (1892).  said,   has   no   tendency  to   prove   the 

7.  Guetig  V.  State,   66  Ind.  94,  32  existence  of  the  fact  upon  which  it  is 

Am.  Rep.  99   (1879)  ;  Davis  v.  State,  based.     Central  R.,  etc.,  Co.  v.  Malts- 

35  Ind.  496,  9  Am.  Rep.  760   (1871)  ;  by,  90  6a.  630,  16  S.  E.  953   (1892). 

Howes  V.  Colburn,  165  Mass.  385,  43  3.  Kirsher  v.  Kirsher,  120  Iowa  337, 

N.  E.  125   (1896)  ;  Hathaway  v.  Na-  94  N.  W.  846  (1903)  ;  Hall  v.  Rankin, 

tional  L.  Ins.  Co.,  48  Vt.  335   (1875).  87  Iowa  261,  54  N.  W.  217    (1893)  ; 

§  2555-1.  The  jury  may  properly  be  Stephens  v.  People,  4  Park.  Cr.    (N. 

instructed  that  if  any  facts  assumed  Y.)  396   (1859). 

to  exist  do  not  exist,  the  judgment  as  4.  Woodward  v.   Iowa  L.  Ins.  Co., 

to  them  may  be  rejected.     Dudley  v.  104  Tenn.  49,  56  S.  W.  1020   (1900). 
Gates,   124  Mich.  440,   83  N.  W.  97, 
86  N.  W.  959   (1900). 
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for  it  be  false  or  inadequate.^  Where,  however,  the  expert  rests 
his  judgment  in  some  material  degree,  upon  a  particular  fact,  and 
the  latter  is  shown  not  in  reality  to  exist,  the  jury  may  reasonably 
employ  the  circumstance  as  reducing  the  credit  which  they  would 
otherwise  feel  inclined  to  accord  to  the  judgment.® 

§  2556.  (Weight  of  Inferences;  A  Question  for  the  Jury); 

No  arbitrary  Tests.  — ,  In  judging  of  the  weight  of  the  evidence 
furnished  by  the  inference,  conclusion  or  judgment  of  witnesses, 
skilled  or  unskilled,  the  jury,  are  conditioned  in  their  freedom  of 
action  only  by  the  requirement  that  they  must  employ  reason  in 
the  matter.  ISTo  other  trammels  properly  limit  their  control.  They 
may,  as  has  been  said,  prefer  to  follow  the  opinion  of  a  vsatness 
of  inferior  qualifications  to  being  guided  by  the  judgments  of 
others  of  greater  skill  and  experience.^  -A-ny  other  trier  of  the 
issues  of  fact  properly  has  the  same  right.  For  example,  a  judge 
sitting  as  a  jury  may  be  well  justified  in  deciding  for  himself 
which  set  of  conflicting  witnesses  he  regards  as  being  more  nearly 
right.2 

§  2557.  (Weight  of  Inferences;  A  Question  for  the  Jury; 
No  arbitrary  Tests) ;  Formularies  improper  as  Tests.  —  However 
satisfactory  it  may  be  to  the  mind  of  a  particular  presiding  judge 
to  prescribe  a  procedural  rule  or  formula  by  which  the  reasoning 
of  experts  and  other  witnesses  may  properly  be  determined  by  the 
jury,  he  is  not  at  liberty  to  announce  one.  Advice  and  suggestion, 
directly  or  by  way  of  illustration,  may  at  times  be  proper.  Direc- 
tion or  control  is,  however,  a  logically  different  matter.  Within 
the  limitations  prescribed  by  reason,  the  right  of  the  jury  to  weigh 
the  evidence  is  unfettered.  It  is,  therefore,  unsound  administra- 
tion for  a  presiding  judge  to  rule  that  a  skilled  observer  is  entitled 
to  greater  credit  than  the  ordinary  witness,'  that  the  expert  evi- 

5.  Occasions  may  well  occur  when  499  (1888);  People  r.  Benham,  160 
the  carefully  cultivated  instinct  of  a  N.  Y.  402,  55  N.  E.  11,  14  N.  Y.  Cr. 
skilled  witness,  whether  testifying  as      188   (1899). 

an  observer  or  as  an  expert,  may  be  §  2556-1.  People  v.  Thompson,  122 

a  safer  guide  than  would  be  indicated  Mich.  411,  81  N.  W.  344  (1899). 

by  the  reasons  which  it  occurs  to  him  2.  Norton  v.  Jensen,  49  Fed.  859,  1 

at  the  moment  to  allege  for  it.  C.  C.  A.  452  (1892). 

6.  Guetig  V.  State,  66  Ind.  94,  32  §  2557-1.  Carpenter  r.  Calvert,  83 
Am.    Rep     99     (1879);    TurnbuU    v.  111.62  (1876)    (mental  capacity). 
Eichardson,  69  Mich.  400,  37  N.  W. 
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deuce  of  a  skilled  witness  is  not  entitled  to  confidence  ^  or  that  the 
probative  force  of  a  judgment  is  gauged  by  the  power  of  the 
expert,  judging  by  the  laws  of  mind,  to  reach  a  valid  conclusion.^ 
Even  so  simple  and  apparently  harmless  a  formulary  as  that 
the  weight  of  the  judgment  of  an  expert  is  dependent  upon  the 
correspondence  of  the  facts  stated  to  him  to  those  established  by 
the  evidence  has  been  regarded  as  not  a  proper  rule  by  which  to 
limit  the  freedom  of  the  jury.* 

§  2558.  (Weight  of  Inferences;  A  Question  for  tite  Jury; 
No  arbitrary  Tests);  Judge  should  not  assume  Correctness  of  any 
particular  Set  of  Witnesses.  —  While  the  general  control  of  the 
presiding  judge  over  the  testimony  of  experts  is  characteristically 
great,^  it  is  by  no  means  arbitrary.  Under  the  canon  requiring 
that  the  judge  should  hold  the  balance  of  indulgence  even,^  any 
concession  which  he  makes  to  one  of  the  litigants  must  be  accorded 
to  the  other.  Thus  the  court  cannot  reasonably  adopt  the  theory 
proposed  by  a  particular  set  of  experts  and,  having  done  so,  decline 
to  permit  the  adverse  party  to  have  his  own  rebutting  witnesses 
testify  to  the  jury  and  to  offer  an  argument  in  favor  of  the  hy- 
pothesis which  the  latter  advance.^  It  is  merely  repeating  the 
same  rule  of  administration,  to  say  that  the  court  is  not  justified 
in  rejecting  relevant  testimony  merely  because  it  seems  to  the 
judge  to  be  but  of  slight  probative  weight.* 

§  2559.  (Weight  of  Inferences;  A  Question  for  the  Jury); 

Reason  essential  and  sufficient The  probative  force  of  the  judg- 
ment of  an  expert  will  be  largely  determined  by  the  validity  of  the 
grounds  which  he  assigns  for  it.-^  Should  no  reasons  be  advanced 
for  the  mental  result,  it  may  be  irrational  for  the  jury  to  follow  it.* 

2.  Pannell  v.  Com.,  86  Pa.  St.  260  2.  §  541. 

(1878).  3-  Fox  V.  Peninsular  White  Lead, 

3.  Blough  V.  Parry,  144  Ind.  463,  etc.,  Works,  84  Mich.  676,  48  N.  W. 
40  N.  E.  70,  4,3  N.  E.  560  (1895).  203    (1891). 

4.  Blough  V.  Parry,   144  Ind.   463,  4.  Pearl  v.  Oniaha,  etc.,  R.  Co.,  115 
40  N.  E.   70,  43  N.  E.   560    (1895)  ;  Iowa  535,  88  N.  W.  1078  (1902). 
Hall  V.  Rankin,  87  Iowa  261,  54  N.  §  2559-1.  Randolph  v.  Adams,  2  W. 
W.  217   (1893).    See,  however^  In  re  Va.  519   (1868);  Knowlton  v.  Oliver, 
Richmond,  206  Pa.  St.   219,  55  Atl.  28  Fed.  516  (1886). 

970  (1903).  8.  Randolph  i7.  Adams,  2   W.   Va. 

See  also  §  2554.  519   (1868). 

5  2558-1.  §  2375. 
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Even  some  slight  logical  basis  for  the  opinion  of  the  expert  does 
not  necessarily  authorize  the  jury  to  adopt  it.  The  mass  of 
opposed  facts  may  be  so  overwhelming  as  to  make  it  unreasonable 
for  that  branch  of  the  tribunal  to  decide  in  accordance  with  an 
expert  opinion  for  which,  standing  alone,  some  little  rational 
ground  has  been  given.^  Indeed,  it  will  be  sound  administration 
to  reject  the  inference  which  common  sense  forbids  the  jury  to 
follow. 

On  the  other  hand,  should  the  evidence  of  the  experts  be  unani- 
mous, the  jury  is  not  bound  to  follow  it,  provided  the  subject  is 
one  as  to  which  the  jurors  may  rationally  have  an  opinion  of  their 
own.*  It  is  within  the  rights  of  an  opponent,  under  such  circum- 
stances, to  ask  the  jury  to  find  against  the  expert  testimony  and  in 
his  own  favor,  although  he  introduces  none  of  this  class  of  evi' 
dence  on  his  ov?n  account.® 

§  2560.  (Weight  of  Inferences;  A  Question  for  the  Jury; 
Reason  essential  and  sufficient) ;  Canons  of  Reasonableness;  (1) 
Jury  should  follow  uncontradicted  Expert  in  a  Matter  about  which 
they  know  nothing.  —  Certain  canons  as  to  what  is  reasonable 
have  been  suggested  by  the  action  of  the  courts.  For  example, 
where  the  subject-matter  is  such  that  those  who  have  testified  as 
experts  may  fairly  be  assumed  to  know  the  truth  regarding  the 
matter  of  which  they  are  speaking,  and  this  evidence  is  entirely 
uncontradicted  and  no  other  person  than  one  specially  skilled  or 
trained  is  capable  of  testifying  or  entitled  to  hold  a  rational 
opinion  on  the  subject,-'  it  is  unreasonable  that  the  jury,  as  un- 
skilled men,  should  set  up  a  judgment  contrary  to  the  unanimous 
conclusion  of  those  who  know.^ 

3.  Chicago,  etc.,  E.  Co.  v.  Pender-  2.  Leiteh  v.  Atlantic  Mut.  Ins.  Co., 
gast,  75  111.  App.  133  (1897)  ;  Baxter  66  N.  Y.  100  (1876)  (materiality  of 
V.  Chicago,  etc.,  R.  Co.,  104  Wis.  307,  circumstances  affect  the  risk  in  in- 
?0  N.  W.  644   (1879).  surance).     See,  for  example.  Hart  v. 

4.  §  2561.  Brooklyn,   31    N.   Y.   App.   Div.   517, 

5.  People  V.  Vanderhoof,  71   Mich.  520,  52  N.  Y.  Suppl.  113   (1898). 
158,  39  N.  W.  28   (1888).  A   skilled   observer  may   stand   in 

§  2S60-1.  Harris  v.  Nashville,  C.  &  the    same    position    as   an    expert   in 

St.   L.   Ry.,    (Ala.   1907)    44   So.   962  this  connection.    Davis  u.  School  Dist. 

(proper   method  of   stopping  train)  ;  of  City  of  South  Omaha,  84  Neb.  858, 

Bowen  v.  Huntington,  35  W.  Va.  682,  122   N.  W.  38    (1909)    (value  of  ar- 

.14  S.  E.  217  (1891).  chitect's  services). 
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§  2561.  (Weight  of  Inferences;  A  Question  for  the  Jury; 
Reason  essential  and  sufficient;  Canons  of  Reasonableness); 

(2)  Of  two  rational  Views  the  Jury  are  entitled  to  choose Should 

persons  of  competent  skill  or  knowledge  differ  in  opinion  as  to  the 
inference,  conclusion  or  judgment,  which  they  state  with  regard 
to  a  given  matter '  or  even  without  such  conflict  or  contradiction, 
where  the  subject-matter  is  one  as  to  which  the  jury  may  rationally 
form  an  opinion,  it  is  for  the  latter  to  determine  ^  as  to  the  de- 
cision which  shall  be  rendered.*  Even  though  the  opinions  of  the 
expert  witness   are   unanimous  *   and   uncontroverted,'   it  by  no 


§  2561-1.  However  abstruse,  recon- 
dite or  removed  from  the  range  of 
ordinary  experience  a  subject  may  be, 
the  jury  must  decide  as  to  the  truth 
regarding  it  should  the  evidence  of 
trained  witnesses  be  incompetent. 
Gorman  v.  St.  Louis  Transit  Co.,  96 
Mo.  App.  602,  70  S.  W.  731  (1902); 
Hurley  ■!/.  New  York,  etc..  Brewing 
Co.,  13  N.  Y.  App.  Div.  167,  43  N.  Y. 
Suppl.  259  ( 1897 )  ;  Jones  v.  Roberts, 
96  Wis.  427,  70  N.  W.  685,  71  N.  W. 
883   (1897). 

2.  Value.  —  In  many,  perhaps  most, 
instances,  the  value  of  property  is  a, 
subject  upon  which  the  jury,  within 
reasonable  limits,  are  deemed  entitled 
to  have  an  opinion  of  their  own. 

Alahavia.  —  Andrews  v.  Frierson, 
39  So.  512  (1905)  (services  of  auc- 
tioneer) . 

Louisiana.  —  Dinlcelspiel  &  Hart  v. 
Pons,  119  La.  236,  43  So.  1018  (1907) 
(legal  services) . 

Missouri.  —  Widman  Inv.  Co.  v. 
City  of  St.  Joseph,  191  Mo.  459,  90 
S.  W.  763   (1905)    (merely  advisory). 

Texas.  —  Schwartz  v.  State,  (Cr. 
App.  1908)   111  S.  W.  399. 

United  States.  —  Denison  v.  Shaw- 
mut  Min.  Co.,  135  Fed.  864  (1904). 

The  same  rule,  usually  with  greater 
probative  force,  is  applied  in  case  of 
magistrates  sitting  for  the  trial  of 
issues  of  fact.  Andrews  v.  Frierson, 
(Ala.  1905)  39  So.  512   (register). 

A  fortiori,  this  is  true  where  the 
presiding   judge    determines   a   ques- 


tion of  fact.  Cochran's  Guardian  v. 
Lee's  Adm'r,  28  Ky.  Law  Rep.  344, 
89  S.  W.  145  (1905)  (services  of 
guardian  ad  litem). 

3.  Thumb  impressions.  —  Where 
certain  thumb  impressions  were 
blurred,  and  many  of  the  character- 
istic marks  therefore,  far  from  clear, 
thus  rendering  it  difficult  to  trace 
the  features  enumerated  by  an  expert 
as  showing  the  Identity  of  the  im- 
pressions, and  the  Court  could  onlv 
find  a  distinct  similarity  in  some  re- 
spects, e.  g.,  pattern  and  central  core, 
it  was  held  that  the  jury  were  not 
wrong  in  refusing  to  accept  the  opin- 
ion of  the  expert.  A  jury  may  de- 
cline to  do  so  without  the  corrobora- 
tion of  their  own  intelligence  as  to 
the  reasons  which  guided  him 'to  his 
conclusion  with  respect  to  the  iden- 
tity of  the  impressions.  Emperor  f. 
Abdul  Hamid,  32  Indian  Law  Reports 
(Calcutta  Series)   759   (1905). 

4.  Cornish  f.  Farm  Buildings  F. 
Ins.  Co.,  74  N.  Y.  295  (1878)  (un- 
contradicted testimony). 

5.  Maryland.  —  Baltimore,  etc.,  R. 
Co.  V.  Baltimore,  98  Md.  535,  56  Atl. 
790  (1904). 

Missouri.  —  Kehoe  v.  Halpin,  65 
Mo.  App.  343   (1896). 

Nebraska.  —  Davis  v.  School  Dist. 
of  City  of  South  Omaha,  84  Neb.  858, 
122  N.  W.  38  (1909). 

A'f!(i  York.  —  Cornish  v.  Farm 
Buildings  F.  Ins.  Co.,  74  N.  Y.  295 
(1878). 
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means  follows,  as  a  matter  of  administrative  necessity,  that  the 
jury  are  bound  to  find  in  accordance  with  it.®  As  the  supreme 
court  of  Missouri  say,''  speaking  of  the  relations  between  the  jury 
and  the  expert :  "  His  opinions  are  brought  to  their  assistance, 
but  they  are  not  conclusive  upon  the  jury,  and  they  may  give  them 
such  weight  as  they  deem  they  are  entitled  to,  and  no  more."  * 
The  rational  right  of  the  jury  to  find  contrary  to  the  unanimous 
verdict  of  experts  has  been  thus  stated :  "  In  many  cases,  expert 
evidence,  though  all  tending  one  way,  is  not  conclusive  upon  the 
court  and  jury,  but  the  latter,  as  men  of  affairs,  may  draw  their 
ovTn  inferences  from  the  facts,  and  accept  or  reject  the  statements 
of  experts ;  but  such  cases  are  where  the  subject  of  discussion  is  on 
the  border  line  between  the  domain  of  general  and  expert  knowl- 
edge, as  for  instance,  where  the  value  of  land  is  involved,  or  where 
the  value  of  professional  services  is  in  dispute.  There  the  modes 
of  reaching  conclusions  from  the  facts  when  stated  is  not  so  dif- 
ferent from  the  inference  of  common  knowledge  that  expert  testi- 
mony can  be  anything  more  than  a  mere  guide.  But  when  a  case 
concerns  the  highly  specialized  art  of  treating  an  eye  for  cataract, 


Texas.  —  Galveston,  H.  &  S.  A.  Ey. 
Co.  V.  Gillespie,  (Civ.  App.  1908) 
106  S.  W.  707  (speed  of  train). 

6.  Arkansas.  —  Tatum  v.  Mohr,  21 
Ark.  349   (1860). 

Colorado.  —  Leitensdorfer  v.  King, 
7  Colo.  436,  4  Pac.  37  (1884). 

Georgia.  —  Wilcox  v.  Hall,  53  Ga. 
635  (1875);  White  v.  Clements,  39 
Ga.  232   (1869). 

Indiana.  —  Davis  v.  State,  35  Ind. 
496,  9  Am.  Eep.  760   (1871). 

Louisiana.  —  Chandler  v.  Barrett, 
21  La.  Ann.  58,  99  Am.  Dec.  701 
(1869). 

Missouri.  —  Hayberg  v.  Henski, 
153  Mo.  63,  74,  55  S.  W.  83  (1899) 
[citing  St.  Louis,  etc.,  R.  Co.  v.  Fow- 
ler, 142  Mo.  670,  44  S.  W.  771 
(1898)];  Cosgrove  v.  Leonard,  134 
Mo.  419,  33  S.  W.  777,  35  S.  W.  1137 
(1896);  Kansas  City  v.  Butterfield, 
89  Mo.  646,  1  S.  W.  831  (1886); 
Kansas  City  v.  Hill,  80  Mo.  523 
(1883);  State  V.  Klinger,  46  Mo. 
224,  228  (1870). 


Nebraska.  —  Sioux  City,  etc.,  E. 
Co.  V.  Finlayson,  16  Nebr.  578,  20 
K  W.  860,  49  Am.  Eep.  724  (1884). 

New  York.  —  Cornish  v.  Farm 
Buildings  F.  Ins.  Co.,  74  N.  Y.  295 
(1878);  Brehm  v.  Great  Western  E. 
Co.,  34  Barb.  256   (1861). 

Pennsylvania.  —  Delaware,  etc.. 
Steam  Towboat  Co.  v.  Starrs,  69  Pa. 
St.  36   (1871). 

View.  —  Where  the  jury  have  had 
the  benefit  of  a  view,  their  action  in 
treating  estimates  of  value  will  rarely 
be  disturbed  on  appeal.  West  Chi- 
cago Park  Com'rs  v.  Boal,  232  111. 
248,  83  N.  E.  824  (1908). 

7.  State  V.  Klinger,  46  Mo.  224, 
228   (1870). 

8.  Rebuttal  unnecessary.  —  It  fol- 
lows that  a  litigant  for  whose  ad- 
versary skilled  witnesses  have  testi- 
fied as  experts  is  under  no  obligation 
to  rebut  this  evidence  in  the  same 
way  upon  penalty  of  having  it  taken 
as  true.  People  v.  Vanderhoof,  71 
Mich.  158,  39  N.  W.  28  (1888). 
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or  for  the  mysterious  and  dread  disease  of  glaucoma,  with  respect 
to  which  a  layman  can  have  no  knowledge  at  all,  the  court  and  jury 
must  be  dependent  on  expert  evidence.  There  can  be  no  other  guide, 
and,  where  want  of  skill  or  attention  is  not  thus  shown  by  expert 
evidence  applied  to  the  facts  there  is  no  evidence  of  it  proper  to  be 
submitted  to  the  jury."  *  It  follows  that,  as  between  the  highly 
trained  experts  and  those  less  eminent,  the  jury  may  properly 
prefer  to  follow  the  latter.^" 

Judge  sitting  as  jury.  —  Where  the  presiding  judge  or  other 
magistrate  sits  as  a  jury,  he  has  the  same  right  to  disregard  the 
reasoning  of  experts  which  a  jury  would  have.^^  In  case  of  dis- 
pute between  the  expert  or  skilled  testimony,  it  is  the  duty  of  the 
judge  who  sits  as  a  jury  to  decide  the  truth  in  the  matter,  whatever 
the  intricacy  or  difficulty  may  be.*^ 

§  2562.  (Weight  of  Inferences;  A  Question  for  the  Jury; 
Reason  essential  and  sufficient;  Canons  of  Reasonableness); 

(3)  Jury  cannot  follow  a  discredited  and  untrustworthy  Minority.  — 
It  may  not  be  rational  for  a  jury  to  follow  a  small  minority  of  the 
testimony  in  the  face  of  salient  and  irrefragible  facts.^     A  man 

9.  Ewing  V.  Goode,  78  Fed.  442,  Pennsylvania.  —  In  re  Klein,  207 
444   (1897).     See  also  §  2560.                    Pa.  St.  191,  56  Atl.  422   (1903). 

10.  People  V.  Thompson,  122  Mieh.  Texas.  —  Ward  v.  Cameron,  (Civ. 
411,  81  N.  W.  344  (1899).  App.  1903)  76  S.  W.  240. 

11.  In  re  Redfield,  116  Cal.  637,  48  Wisconsin.  —  Jensen  v.  Wisconsin 
Pao.  794  (1897)  ;  Brown  v.  Georgia  Cent.  Ry.  Co.,  128  N.  W.  982  (1910)  ; 
Min.,  etc.,  Co.,  106  Ga.  516,  32  S.  E.  Baxter  v.  Chicago,  etc.,  R.  Co.,  104 
601   (1899)  ;  Modern  Steel  Structural  Wis.  307,  80  N.  W.  644  (1899). 

Co.    V.    Van    Buren    County,     (Iowa,  England.    —   Attorney    General   v. 

1905)     102    N.    W.    536    (damages);  Nottingham  Corp.,  73  Law  J.  Ch.  512, 

Norton  v.  Jensen,  49  Fed.  859,  ICC.  1  Ch.  673,  90  Law  T.  308,  52  Wkly. 

A.  452   (1892)    (patent).  Rep.  281,  68  J.  P.  125,  20  Times  Law 

12.  Evans  v.  Fox,  8  Pa.  Dist.  383,  R.  257   (1904). 

22  Pa.  Co.  Ct.  537   (1899).  In    an    action    against    a    railway 

§  3562-1.  Illinois.  —  Chicago,  etc.,  company  to  recover  damages  because 

R.  Co.  V.  Pendergast,  75  111.  App.  133  of  fire  caused  by  sparks  from  an  en- 

(1897).  gine  two   witnesses   called  on  behalf 

Iowa.  —  Martinek  v.  Swift  &  Co.,  of  the  plaintiff  —  men  without  much 

98  N.  W.  477  (1904).  practical    experience  —  testified    that 

—    Illinois    Cent.    R.  in  their  opinion  the  engine  in  ques- 


Co.  V.  Emmerson,  91  Miss.  230,  44  tion  was  defectively  constructed  in  a 
So.  928  (1905).  certain  particular,  while  eleven  wit- 
yew  York.  —  McMullen  v.  City  of  nesses  called  by  the  defendants,  all 
New  York,  93  N.  Y.  Suppl.  772,  104  men  of  practical  experience,  testified 
App.  Div.  337  (1905).  that  the  engine  was  constructed  in  ac- 
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■who  knows  how  to  handle  his  property  understands  the  relations 
which  he  sustains  to  those  around  him  and  is  engaged  in  the  suc- 
cessful management  of  a  hotel  business  cannot  rationally  be  judged 
to  be  insane  merely  because  two  attending  physicians  state  their 
judgment  that  he  is  so.^  In  much  the  same  way,  should  an  ordi- 
nary observer,  speaking  upon  a  technical  subject,  be  contradicted 
by  the  skilled  witnesses  produced  by  both  sides,  a  verdict  based 
entirely  upon  the  testimony  of  the  layman  may  properly  be  re- 
jected as  irrational.*  Other  things  being  equal,  the  number  of 
witnesses  in  agreement  may  fairly  be  considered  by  the  tribunal.* 
As  an  extreme  example  of  the  operation  of  the  same  administrative 
canon,  the  court  may  strike  out  the  evidence  of  experts  which  is 
manifestly  absurd.'  In  all  cases,  the  true  test  of  the  right  of  the 
jury  to  revise  the  inferences,  conclusions  or  judgments  of  witnesses 
is  decided  by  the  consideration  that  they  are  required  to  use  reason. 
Within  the  limitations  so  imposed  the  power  of  ultimate  decision 
is  theirs.  In  general,  as  has  been  seen,  between  conflicting  groups 
of  witnesses  the  jurors  are  entitled  to  use  their  own  judgment 
That  judgment,  however,  must  be  a  reasonable  one. 

§  2563.  (Weight  of  Inferences);  Comparison  between  Infer- 
ences from  Observation  and  Reasoning  from  Assumptions To  at- 
tempt any  classification  of  the  probative  value  of  the  reasoning  of 
witnesses  except  in  the  most  general  way  is  a  task  as  difficult  as 
its  results  are  valueless.  While  differences  may  be  detected  be- 
tween the  proving  quality  of  the  various  classes  of  mental  acts, 
e.  g.,  as  between  inferences,  conclusions  or  judgments,  the  quantita- 
tive test  may  give  a  divergent  result  in  a  particular  instance.  In 
other  words,  a  larger  amount  of  evidence  of  an  inferior  quality 

cordance    with     the    best    prevailing  respect  to  a  given  matter.     Chicago, 

practice.      The   jury    finding   for   the  etc.,  R.  Co.  i\  Pendergast,  75  111.  App. 

plaintiff,  it  was  held  that  in  a  case  of  133   (1897). 

this  kind,  depending  upon  the  weight  2.  In  re  Klein,  207  Pa.  St.  191,  56 

to  be  given  to  scientific  and  expert  tes-  Atl.  422  ( 1903 ) . 

timony,    and   not   upon   questions    of  3.  Martinek  r.  Swift,  122  Iowa  611, 

credibility  and  demeanor,  such  a,  ver-  98  N.  W.  477   (1904). 
diet  could  not  stand.     Jackson  v.  G.  4.  Spensley  v.  Lancashire  Ins.  Co., 

T.    Ry.,    38    Can.    Law    Journal    2C  62  Wis.  443,  22  N.  W.  740   (1885). 
(1901).  5.  Haviland  v.  Kansas  City,  etc.,  R. 

A    supposition    cannot   be   received  Co.,    172    Mo.     106,    72    S.    W.    515 

in   opposition   to   the    positive   state-  (1902). 
ment  of  one  who  knows  the  truth  in 
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may  surpass  in  probative  effectiveness  a  smaller  quantity  of  evi- 
dence furnished  by  acts  of  reasoning  possessing  characteristics  of 
probative  power  intrinsically  more  cogent.  In  broad  outline,  how- 
ever, certain  general  distinctions  are  to  be  observed.  It  is  not,  for 
example,  questionable  that  on  a  matter  essentially  technical  in  its 
nature,  the  inference  or  conclusion  of  a  skilled  observer  is  more 
powerful,  other  things  being  equal,  in  producing  belief  than  similar 
mental  acts  by  witnesses  not  possessed  of  the  appropriate  skill  and 
experience.^  In  certain  instances,  a  peculiarly  uncontrovertible 
force  attaches  to  the  mind's  intuitive  recognition  of  the  results  of 
sense-perception.  "  Seeing  is  believing,"  not  to  the  observer  alone. 
He  may  succeed  in  communicating  the  same  feeling  of  certainty 
to  the  tribunal.  An  inference,  however  well  founded,  will  usually 
grip  the  mind  with  less  tenacity.  For  example,  the  evidence  of 
eye-witnesses  that  a  certain  event  actually  occurred  is  not  readily 
off-set  by  the  inference,  conclusion  or  judgment  of  a  witness, 
skilled  or  unskilled,  that  it  could  not  have  done  so.^ 

§  2564.  (Weight  of  Inferences;  Comparison  between  Infer- 
ences from  Observation  and  Reasoning  from  Assumptions); 

Inferences  not  secondary  to  Judgments.  —  Inference  or  conclusion 
if,  as  compared  with  the  original  phenomena  themselves,  a  second- 
ary grade  of  evidence.''  Consequently,  a  forensic  necessity  for 
receiving  it  must  be  affirmatively  shown  to  exist.  In  other  words, 
where  all  the  phenomena  can  be  adequately  placed  before  the  jury, 
no  inference  or  conclusion  of  the  witness  from  them  will  be  re- 
ceived. In  the  same  way,  the  reasoning  of  a  skilled  witness, 
whether  testifying  as  an  observer  or  as  an  expert,  is,  in  an  adminis- 
trative sense,  secondary  to  that  of  the  jury.  That  is  to  say,  if  the 
jurors  can  do  the  reasoning  properly  or  be  instructed  so  as  to  do  it, 
the  witnesses  will  not  be  allowed  to  furnish  them  with  a  model  as 
to  how  it  should  be  done.  To  put  the  same  thing  psychologically, 
the  jury  must  not  only  perceive  the  phenomena  or  the  bearing  of 
the  facts  established  in  evidence.  They  must  apperceive,  i.  e., 
understandingly  cognize,  them.  Should  this  latter  element  be 
lacking,  as  in  case  of  a  science,  trade  or  calling,  the  assistance  of 

§  2563-1.  St.  Louis,  etc.,  R.  Co.  v.  §  8564-1.  Fact  and  inference  corn- 
Brown,  62  Arlc.  254,  35  S.  W.  225  pared.  —  That  a  statement  of  fact 
(1896).  possesses  an  evidentiary  force  which 

2.  Southern  Ry.  Co.  v.   Ward,  131  the    declaration    embodying    the    rea- 

Ga.  21,  61  S.  E.  913  (1908).  soning   of   a   witness   cannot   attain. 
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skilled  witnesses  is  required  for  the  purpose.  Where  the  jury  are 
in  need  of  no  help  in  apperceiving  the  facts  stated  in  the  testimony 
the  secondary  evidence  of  the  reasoning  of  the  skilled  witness  will 
not  be  received. 

While  the  inference  or  conclusion  of  the  ordinary  or  skilled 
observer  is  secondary  evidence  as  compared  to  the  constituent  facts 
themselves,  and  the  judgment  of  the  skilled  observer  or  expert  is 
secondary  to  the  judgment  of  the  jury,  no  relationship  of  primary 
and  secondary  exists  as  between  the  various  mental  acts,  infer- 
ences, conclusions  or  judgments.^  That  is  to  say,  receiving  the 
opinion  of  an  expert  is  not,  for  example,  to  be  postponed  until  it  is 
made  to  appear  that  the  inference  or  conclusion  of  an  observer 
cannot  be  obtained.* 

§  2565.  (Weight  of  Inferences;  Comparison  between  Infer- 
ences from  Observation  and  Reasoning  from  Assumptions); 

Judgments  superior  to  Inferences.  —  As  has  been  incidentally  con- 
sidered at  another  place,*  Inference  and  Conclusion  exhibit,  as 
compared  with  Judgment,  points  of  both  inferiority  and  advantage. 
They  seem  inferior,  in  an  administrative  point  of  view,  because  of 
their  rigidity  and  fixedness.  A  specific  act  of  observation  possesses 
very  definite  temporal,  spatial  or  causal  relations.  The  tests  to  be 
applied  to  the  perception  and  reasoning  of  the  observer,  can  only 
go  to  such  of  the  fixed  facts  as  he  is  able  to  specify  in  a  preliminary 
detail.^  As  this  enumeration  can  never  embrace  all  the  facts 
observed,  there  necessarily  remains  a  residuum  of  incommunicable 
impression  on  which  the  witness  cannot  well  be  examined.  On  the 
other  hand,  the  enumeration  of  hypothetieally  stated  facts  em- 
braced in  the  question  to  the  expert  may  deal  with  all  those 
upon  which  the  jury  can  be  called  upon  to  pass.  By  skilful  varia- 
tions and  the  bringing  out  into  clear  relief  of  the  various  hypotheses 
and  view  points  of  the  respective  litigants,  the  exact  reasoning  of 
the  expert  may  be  sifted  out  and  the  jury  enabled  to  appropriate 
to  their  own  action  the  precise  shade  of  truth  which  they  may 

seems    in    the    nature    of    a    truism.  3.  People  v.  Gonzalez,  35  N.  Y.  45 

Crawford   v.   Montreal,   30    Can.    Su-  (1866).      See    also    Elliott    -v.    Van 

preme  Ct.  406   (1900).  Buren.  33  Mich.  49,  20  Am.  Rep.  668 

2.  People  V.  Gonzales,  35  N.  Y.  49  (1875). 

(1866).      See    also    ElUott    r.    Van  §  2565-1.  §  2455. 

Buren,  33  Mich.  49,  20  Am.  Rep.  668  2.  See  §  2500. 

(1875). 
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desire.  In  other  words,  the  advantage  of  the  hypothetically 
elicited  answer  lies  in  the  greater  deflniteness  of  the  basis  upon 
which  it  is  made.  The  hypothetically  stated  question  proports  to 
be  exact.  The  precise  facts  upon  which  the  reasoning  powers  of 
the  witness  are  to  be  employed  lie  patent  to  the  expert  and  before 
the  tribunal.  Inference  and  fact  are  thus  clearly  separated.  To 
maintain  a  sharp  line  of  demarkation  between  facts  and  deduc- 
tions from  them  is  a  well  recognized  desideratum  in  all  true 
scientific  inquiry.  In  connection  with  the  reasoning  of  witnesses, 
the  hypothetical  question  serves  this  purpose  admirably. 

§  2566.  (Weight  of  Inferences;  Comparison  between  Infer- 
ences from  Observation  and  Reasoning  from  Assumptions) ; 

Superiority  of  Inferences  over  Judgments;  (1)  Observed  Phenomena 
cannot  be  placed  before  Expert  in  their  Entirety.  —  The  inferiority 
of  judgment  to  observation  in  its  two  forms  of  inference  or  con- 
clusion is  based  upon  an  obvious  consideration.  Much  of  the  ap- 
parent clearness  of  the  hypothesis  upon  which  the  expert  grounds 
his  reasoning  is  apparent  only.  The  basis  of  his  judgment  is 
definite  because  that  is  stated  as  a  fact  which  is  incompletely 
proved.  Where,  as  often  happens,  the  inference  or  conclusion  of 
an  observer  is  included  among  the  facts  hypothetically  stated  to 
the  expert,  it  has  been  admitted  for  the  precise  reason  that  all  the 
constituent  phenomena  cannot  be  placed  before  the  jury.^     It  is, 

§  2566-1.  Porter  v.  Pequonnic  Mfg.  as  we  have  seen,  this  exception  to  the 

Co.,  17  Conn.  249,  256   (1845)  ;  Cad-  general  rule  rests  is  that  the  nature 

■well  V.  Arnheim,   152  N.  Y.   182,  46  of  the  subject-matter  is  such  that  it 

N.  E.  310  (1897);  Pease  Furnace  Co.  cannot  be  reproduced  or   detailed  to 

r.  Kesler,  21  N.  Y.  App.  Div.  631,  47  the  jury  precisely  as  it  appeared  to 

N.  Y.   Suppl.  473    (1897);   Weber  v.  the  witness  at  the  time."     Sydleman 

Third  Ave.  R.   Co.,  42  N.  Y.   Suppl.  r.    Beckwith,    43    Conn.    12     (1875), 

789   (1896).  per  Loomis,  J. 

"  These    exceptions   to   the   general  The    inference   is   received    "  where 

rule    are   allowed   on   the   ground   of  the  facts  are  of  such  a  character  as  to 

necessity,   where    the   subject   of    the  be  incapable  of  being  presented  with 

inquiry   is   so  indefinite   and   general  their  proper  force  to  any  one  but  the 

as    not    to    be    susceptible    of    direct  observer  himself,  so  as  to  enable  the 

proof,  or  where  the  facts  on  which  the  triers  to  draw  a  correct  or  intelligent 

witness    bases     his    opinion    are    so  conclusion  from  them  without  the  aid 

numerous  and  so  evanescent  that  they  of   the   judgment   or   opinion   of   the 

cannot  be   held   in   the   memory    and  witness  who  has  had  the  benefit  of 

detailed  to  the  jury  precisely  as  they  personal      observation."        Bates      v. 

appeared  to  the  witness  at  the  time.  Sharon,  45  Vt.  481   (1873),  per  Peck, 

.     .     .     The  very  basis   upon  which,  J. 
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therefore,  partly  upon  this  element  of  reasoning  that  the  expert  is 
grounding  his  own  mental  operation.  The  proportion  of  uncer- 
tainty in  the  original  observation  is  by  no  means  absent.      It  has 


"  The  subject  matter  to  which  the 
testimony  relates  cannot  be  repro- 
duced or  described  to  the  jury  pre- 
cisely as  it  appeared  to  the  witness  at 
the  time."  Com.  v.  Sturtivant,  117 
Mass.  122  ( 1875 ) ,  per  Edicott,  J. 

"  These  cases  are  so  common  that 
few  persons  ever  think  that  what  are 
rightly  called  facts  are  at  the  same 
time  no  more  nor  less  than  conclu- 
sions. Thus,  impressions  of  cold  or 
heat,  light  and  darkness,  size,  shape, 
distance,  speed,  and  many  personal 
qualities,  physical  and  mental,  are 
constantly  acted  on  as  facts,  although 
not  uniformly  jvidged  by  all  observers, 
for  the  simple  reason  that  the  facts 
cannot  be  otherwise  communicated." 
Kelley  v.  Richardson,  69  Mich.  436, 
37  N.  W.  514  (1888),  per  Campbell, 
J. 

"  Many  cases  exist  in  which  it  is 
impossible  by  any  description,  how- 
ever graphic,  to  explain  things  so  as 
to  enable  any  one  but  the  witness 
himself  to  see  or  comprehend  them 
as  they  would  have  been  seen  or  com- 
prehended could  the  jury  have  occu- 
pied his  position  of  observation." 
Evans  v.  People,  12  Mich.  35  (1858), 
per  Campbell,  J. 

"  Opinions  concerning  matters  of 
daily  occurrence,  and  open  to  common 
observation,  are  received  from  neces- 
sity; and  anj'  rule  which  excludes 
testimony  of  such  character,  and  fails 
to  recognize  and  submit  to  that  neces- 
sity, tends  to  the  suppression  of  truth 
and  the  denial  of  justice.  The 
ground  upon  which  opinions  are  ad- 
mitted in  such  cases  is,  that,  from 
the  very  nature  of  the  subject  in  is- 
sue, it  cannot  be  stated  or  described 
in  such  language  as  will  enable  per- 
sons, not  eye-witnesses,  to  form  an 
accurate  judgment  in  regard  to  it. 
How     can     a     witness     describe     the 


weight  of  a  horse?  or  his  strength? 
or  his  value?  Will  any  description 
of  the  wrinkles  of  the  face,  the  color 
of  the  hair,  the  tones  of  the  voice,  or 
the  elasticity  of  step,  convey  to  a 
jury  any  very  accurate  impression 
as  to  the  age  of  the  person  described? 
And  so,  also,  in  the  investigation  of 
mental  and  psychological  conditions, — 
because  it  is  impossible  to  convey  to 
the  mind  of  another  any  adequate 
conception  of  the  truth  by  a  recital  of 
visible  and  tangible  appearances,  — 
because  you  cannot,  from  the  nature 
of  the  case,  describe  emotions,  senti- 
ments, and  affections  which  are  really 
too  plain  to  admit  of  concealment, 
but,  at  the  same  time,  incapable  of 
description  —  the  opinion  of  the  ob- 
server is  admissible  from  the  neces- 
sity of  the  case;  and  witnesses  are 
permitted  to  say  of  a  person,  'He 
seemed  to  be  frightened;'  'he  was 
greatly  excited;  '  'he  was  much  eon- 
fused  ;  '  '  he  was  agitated ;  '  '  he  was 
pleased;'  'he  was  angry.'"  Hardy 
V.  Merrill,  56  N.  H.  241  (1875),  per 
Poster,  C.  J. 

"  Evidence  of  opinion  is  also  recog- 
nized as  proper,  on  the  same  ground 
of  necessity,  in  cases  where  language 
is  not  adapted  to  convey  those  cir- 
cumstances on  which  the  judgment 
must  be  formed."  Clark  v.  Baird,  9 
N.  Y.  185   (1853),  per  Johnson,  J. 

"  Opinion  is  admitted  when  a  jury 
is  incompetent  to  infer,  without  the 
aid  of  greater  skill  than  their  own, 
as  to  the  probable  existence  of  the 
facts  to  be  ascertained  or  the  likeli- 
hood of  their  occurring  from  the  facts 
actually  proved  by  them.  .  .  All 
these  [matters  of  special  knowledge! 
are  testimonies  to  general  facts  which 
the  jury  can  ascertain  in  no  other 
way.  .  .  .  The  same  reason  of  ab- 
solute necessity  has  compelled  the  ad- 
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simply  been  submerged  or  concealed  under  the  assumption  of  the 
hypothetical  question  that  the  fact  which  the  observer  has  in  part 
inferred  to  exist  actually  does  so. 


mission  of  opinion  in  certain  cases 
where  the  poverty  of  human  language 
makes  it  absolutely  impossible  to 
separate  in  words  the  minute  and 
transient  facts  observed  by  the  wit- 
nesses from  the  inference  as  to  some 
other  fact  irresistibly  connected  with 
the  former  in  his  own  mind.  Testi- 
mony as  to  handwriting,  I  think,  re- 
solves itself  into  this,  as  no  words 
can  fully  convey  to  others  the  minute 
particularities  on  which  such  judg- 
ment is  founded.  So,  too,  in  ques- 
tions of  identity  as  to  men,  to  goods, 
horses,  etc.,  though  facts  on  which 
such  judgment  is  founded  may  be 
partially  stated,  still  the  judgment  or 
opinion  is  admitted."  Mayor  v. 
Pentz,  24  Wend.  675  (1840),  per  Ver- 
planck.  Sen. 

"  It  must  not  be  supposed  that  there 
is  any  rule  of  evidence  concerning  the 
opinions  of  witnesses  which  is  pecu- 
liar to  fences,  highways,  bridges,  or 
steamboats,  or  to  any  other  special 
subjects  of  investigation.  Where  the 
facts  concerning  their  condition  can- 
not be  made  palpable  to  the  jurors  so 
that  their  means  of  forming  opinions 
are  practically  equal  to  those  of  the 
witnesses,  opinions  of  such  witnesses 
may  be  received,  accompanied  by  such 
facts  supporting  them  as  they  may 
be  able  to  place  intelligently  before 
the  jury."  Eailroad  Co.  v.  Schultz, 
43  Oh.  St.  270,  283,  1  N.  E.  324 
(1885),  per  Owen,  J. 

"  It  is  a  good  general  rule  that  a 
witness  is  not  to  give  his  impressions, 
but  to  state  the  facts  from  which  he 
received  them,  and  thus  leave  the 
jury  to  draw  their  own  conclusion; 
and  wherever  the  facts  can  be  stated, 
it  is  not  to  be  departed  from.  But 
every  man  must  judge  of  external 
objects  according  to  the  impressions 
they  make  on  his   senses;   and  after 


all,  when  we  come  to  speak  of  the 
most  simple  fact  which  we  have  wit- 
nessed, we  are  necessarily  guided  by 
our  impressions.  There  are  cases 
where  a  single  impression  is  made  by 
induction  from  a  numb«r  of  others, 
as  where  we  judge  whether  a  man  is 
actuated  by  passion,  we  are  deter- 
mined by  the  expression  of  his  coun- 
tenance, the  tone  of  his  voice,  his 
gestures,  and  a  variety  of  other  mat- 
ters; yet  a  witness  speaking  of  such 
a  subject  of  inquiry  would  be  per- 
mitted directly  to  say  whether  the 
man  was  angry  or  not.  ...  I 
take  it  that  wherever  the  facts  from 
which  a  witness  received  an  impres- 
sion are  too  evanescent  in  their  na- 
ture to  be  recollected,  or  are  too 
complicated  to  be  separately  and  dis- 
tinctly narrated,  his  impressions  from 
these  facts  become  evidence."  Cornell 
V.  Green,  10  S.  &  R.  16  (1823),  per 
Gibson,  J. 

"  There  are  many  things  which  the 
mind  may  clearly  apprehend,  and  yet 
the  mental  process  cannot  be  so  ex- 
plained as  to  be  understood  by  others. 
A  witness  may  state  with  much  cer- 
tainty that  one  with  whom  he  has 
associated  daily  for  years  has  become 
insane,  and  yet  he  cannot  clearly  ex- 
plain to  others  how  it  is  that  he 
knows  the  individual  in  question  to 
be  insane.  ...  In  all  these  cases 
the  opinion  of  the  witness  is  received 
because  the  facts,  which  constitute 
the  cause  from  which  the  opinion 
proceeds  as  an  effect,  cannot  them- 
selves be  presented  or  communicated 
to  the  jury,  so  as  to  impart  to  them 
the  knowledge  which  the  witness  ac- 
tually possesses.  .  .  .  The  true 
reason  why  the  opinions  of  witnesses 
may  be  given  to  the  jury,  upon  ques- 
tions  not  involving  skill   or   science, 

.     .     is,  because  witnesses  have  a 
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§  2567.  (Weight  of  Inferences;  Comparison  between  Infer^ 
ences  from  Observation  and  Reasoning  from  Assumptions; 
Superiority  of  Inferences) ;  (2)  Pure  Eeasoning  lacks  tlie  Wanntli 
and  Intimacy  of  inunediate  Connection  with  original  Phenomena 

Thus,  facts  in  a  hypothetical  question  are  definite.  But  they 
appear  to  be  so  merely  because  they  are  incomplete.  The  precise 
reason,  in  most  cases,  for  permitting  the  observing  witness  to 
employ  the  secondary  evidence  of  the  mental  effect  produced  upon 
him  is  that  he  cannot  state  all  the  phenomena  which  he  has  per- 
ceived. These  lines  of  thought,  partly  detailed  and  partly  not,  are 
again  summarized  by  a  counsel  who  has  observed  nothing  for 
himself  and  thereupon  become  the  basis  of  another  train  of  reason- 
ing. Evidently,  much  may  be  lost  in  this  process  of  transfer.' 
In  thus  imposing  a  given  line  of  thought  upon  a  different  one  the 
steadying  influence  of  reality,  the  atmosphere  of  actual  existence, 
often  in  large  measure  disappears.  Beyond  the  knowledge  of  the 
observer,  the  actualities  of  nature  hold  his  reasoning  to  the  truth. 
Among  the  phenomena  which  he  is  unable  to  state  to  the  tribunal 
are  undoubtedly  many  which  have  guided  the  reasoning  to  the 
correct  conclusion.  However  trained  may  be  the  mental  powers 
of  the  expert  a  certain  warmth  and  intimacy  comes  to  the  mind  of 
the  original  observer  from  his  perception  which  cannot  be  com- 
municated to  another.  That  the  latter,  had  he  stood  in  the  place 
of  the  former,  could  have  seen  more  than  the  real  observer  has 
done  cannot  remove  the  inevitable  difficulty  which  arises  when  the 
expert  undertakes  to  continue  a  line  of  reasoning  which  the  ob- 
server has  begun.  The  expert,  therefore,  is  compelled  to  rely  upon 
imagination  and  pure  reasoning  instead  of  being  able  to  utilize  the 

knowledge  of  the  thing  about  which  ever  skillful  or  scientific,  to  give  an 

they   speak   and   have   acquired   that  intelligent  or  precise  opinion  on  facts 

knowledge   in    a   manner   which   can-  testified    to    by    another    witness,    in 

not  be  communicated,  or   from  facts  the   manner   in   which   they   are   fre- 

incapable  in  their  very  nature  of  be-  quently   related.      Such   witness   may 

ing   explained   to   others,    [in   order]  detail,    in   the   best   manner   he   can, 

that  they  may  state  what  they  know  the  facts  on  the  subject  of  which  the 

in  the  best  way  they  can.     This  best  opinion     of     a     scientific     person     is 

way  is  by  giving  in  the  form  of  an  sought;   but  it  may  be  impossible  to 

opinion  that  which  cannot  be  put  in  extract  from  his  testimony  the  data 

the    form    of    explanation    or    narra-  for   such   an  opinion,   with    sufficient 

tion."     Cooper  v.  State,  23  Tex.  331,  precision    or    certainty."      Porter    r. 

337,  339   (1859),  per  Bell,  J.  Pequonnoc  Mfg.  Co.,  17  Conn.  249,256 

See  also  §  1845.  (1845). 

"It  is  impossible  for  a  person,  how-  §  2567-1.  Porter  v.  Pequonnoc  Mfg. 
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§  2567 


more  inerrant  faculties  of  sense-perception.  It  is  not  surprising 
that  experienced  judges  who  have  observed  the  relative  credibility 
of  intuition  and  reasoning  have  expressed  a  marked  preference  in 
favor  of  the  former.      They  trust  observation.^      To  confuse  the 


Co.,  17  Conn.  249,  256  (1845);  Cad- 
well  V.  Arnheim,  152  N.  Y.  182,  46 
N.  E.  310  (1897). 

2.  Georgia.  —  Western,  etc.,  R.  Co. 
V.  Robinson,  119  Ga.  331,  46  S.  B. 
425  (1904)  (ability  to  stop  train 
sooner) . 

Idaho.  —  Kelly  v.  Perrault,  5  Ida. 
221,  48  Pac.  45  (1897)  (mental  ca- 
pacity). 

Illinois.  —  Rutherford  v.  Morris,  77 
111.  397,  405   (1875). 

Louisiana.  —  Virgin  v.  Dawson,  15 
La.  Ann.  532  (1860);  Forsyth  v. 
Despierris,  15  La.  138  (1840). 

Missouri.  —  HighfiU  v.  Missouri 
Pac.  R.  Co.,  93  Mo.  App.  219   (1902). 

New  York.  —  Cadwell  v.  Arnheim, 
152  N.  Y.  182,  46  N.  E.  310  (1897)  ; 
Pease  Furnace  Co.  v.  Kesler,  21  N. 
Y.  App.  Div.  631,  47  N.  Y.  Suppl. 
473  (1897);  Weber  v.  Third  Ave.  R. 
Co.,  42  N.  Y.  Suppl.  789  (1896); 
Health  Dept.  v.  Purdon,  99  N.  Y.  237, 
1  N.  E.  687,  52  Am.  R«p.  22   (1885). 

North  Carolina.  —  In  re  Peterson's 
Will,  136  N.  C.  13,  48  S.  E.  561 
(1904)    (insanity). 

Pennsylvania.  —  In  re  Kane's  Es- 
tate, 206  Pa.  204,  55  Atl.  917  (1903)  ; 
In  re  Richmond's  Estate,  206  Pa.  219, 
55  Atl.  970  (1903);  Com.  v.  Kirk- 
bride,  11  Phila.  427    (1876). 

Texas.  —  Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Fink,  (Civ.  App.  1907)  99  S. 
W.  204  (rupture). 

Virginia.  —  Cheatham  v.  Hatcher, 
30  Gratt.  56,  32  Am.  Rep.  650  (1878). 

Wisconsin.  —  Ladwig  v.  Jefferson 
Ice  Co.,  141  Wis.  191,  124  N.  W.  407 
(1910). 

Medical  experts.  —  As  between  the 
inference  or  conclusion  of  a  skilled 
medical  witness  who  has  observed  the 
patient  and  the  judgment  of  an  ex- 
pert who  has  not,  the  jury  may  prop- 


erly find  in  accordance  with  the  testi- 
mony of  the  former.  Forsyth  v. 
Despierris,  15  La.  215  (1840). 

Strictly  speaking,  the  expert  can- 
not contradict  the  observer  upon  the 
facts  covered  by  the  sense-perception 
of  the  latter.  Highfill  v.  Missouri 
Pac.  R.  Co.,  03  Mo.  App.  219  (1902) 
( dislocation  of  hip ) . 

"  Judgment  founded  on  actual  ob- 
servation ...  is  more  than  mere 
opinion.  It  approaches  to  knowledge, 
and  is  knowledge,  so  far  as  the  im- 
perfection of  human  nature  will  per- 
mit knowledge  of  these  things  to  be 
acquired."  Clary  v.  Clary,  2  Ired. 
(N.  C.)  83  (1841),  per  Gaston,  J. 

Where  there  is  direct  contradiction 
between  equally  credible  witnesses  the 
evidence  of  those  who  speak  from 
facts  within  their  personal  knowledge 
should  be  preferred  to  that  of  experts - 
giving  opinions  based  upon  extra- 
judicial statements  and  municipal  re- 
ports. Crawford  v.  City  of  Montreal, 
30  Canada  Sup.  Ct.  Rep.  406   (1900). 

Self  regarding  evidence. — The  same 
superiority  in  probative  force  of  ob- 
servation over  inference  attaches  to 
the  declarations  of  the  person  affected 
regarding  his  physical,  or  mental 
state.  In  a  personal  injury  action, 
the  jury  may  believe  the  plaintiff  in 
saying  that  he  has  suffered,  against 
the  evidence  of  a.  whole  college  of 
physicians  that  he  has  not  been  in- 
jured. Southern  Ry.  Co.  v.  Tankers- 
ley,  3  Ga.  App.  548,  60  S.  E.  297. 
So,  the  conclusion  of  an  engineer 
whose  locomotive  has  injured  stock 
that  he  did  all  he  could  to  prevent 
the  accident,  cannot  be  successfully 
offset  by  the  judgment  of  an  expert 
that  the  locomotive  could,  as  a.  mat- 
ter of  fact,  have  been  brought  to  a 
standstill  in  quicker  time.     Western 


§  2568  Probative  Fokce  of  Keasoning.  3464 

tAvo,  speaking  indifferently  of  the  judgment  and  conclusion  of  a 
skilled  witness  as  being  "  matter  of  opinion,"  has  even  been  held 
to  be  error.  ^ 

Province  of  the  jury.  —  The  relative  evidentiary  weight  of 
observation  and  the  reasoning  upon  pure  propositions  of  the  in- 
tellect is  to  be  settled,  as  has  been  seen,*  in  any  particular  case,  by 
the  action  of  the  jury.^ 

§  2568.  Weight  of  Judgments;  A  Field  of  Conjecture The  use 

of  expert  testimony  is  one  of  the  weak  points  in  the  administration 
of  justice.  Judges  seem  intuitively  to  distrust  it,  yet  scarcely  to 
know  how  present  difficulties  can  best  be  met  and  overcome. 

The  favorite  field  of  the  expert  is  that  of  the  inexact  sciences, 
noticeably  medicine.  Here  theory  takes  the  place  of  fact  and  con- 
jecture usurps  that  of  reasoning.^  So  numerous  are  the  elements 
as  to  which  little  is  known  and  much  may  be  guessed  that  knowl- 
edge is  empirical  and  the  scientific  laws  few  and  many  of  these 
regarded  as  debatable.  Under  such  circumstances,  the  well  known 
property  of  the  mind  that  it  most  often  sees  that  which  it  expects 
or  hopes  to  see,  operates  with  exceptional  force.  It  is  not,  there- 
fore, a  proper  matter  of  surprise  that  many  eminent  judges 
familiar  with  the  practical  work  of  courts  should  have  come  to 
regard  the  expert  rather  as  a  hired  partisan  than  as  a  scientifically 
trained  thinker  whose  skill  and  learning  are  being  placed  at  the 
service  of  justice  in  its  effort  to  reach  the  truth.^    Making,  how- 

&  A.  E.  Co.  -V.  Robinson,  119  6a.  331,  in   reference   to   the   machine   cannot 

46  S.  E.  425  (1904).  properly   be  asked   as  to  whether   it 

3.  Bennett    v.    Fail,    26    Ala.    605  was    probable,   in   view   of   these   re- 
(1855).  peated  warnings  tliat  he  did  the  act 

See  also  §  2571.  in     question.       Freeman     v.    Taylor, 

4.  §  2551.  (Tex.    Civ.    App.    1910)     125    S.    W. 

5.  Goodwin  v.    State,   96   Ind.   550       613. 

(1884).  2.   California.  —  Grigsby  v.   Clear 

§  2568-1.  Precise  point  in  issue.  —  Lalie  Water  Works  Co.,  40  Cal.  396, 

Where  this  element  of  conjecture  lies  405   (1870). 

within   the   specific   domain    reserved  Indiana.   —  Goodwin  v.   State,   96 

for  the  action  of  the  jury,  it  is  espe-  Ind.  550,  572  (1884). 

cially  obnoxious  to  tlie  solicitude  of  loiva.  ■ —  Bever  v.  Spangler,  93  Iowa 

judicial  administration   to   secure   to  576,  61  N.  W.  1072   (1895). 

the  parties  the  reasoning  of  the  jury  Maryland.   —   Dashiell   v.   Griffith, 

upon  the  facts  of  their  case.    Thus,  a  84  Md.  363,  35  Atl.  1094   (1896). 

witness  who  testifies  that  one  killed  New  York.  —  Eoberts  v.  New  York 

by  a  pile  driver  had  been  repeatedly  El.  R.  Co.,  128  N.  Y.  455,  465,  474,  28 

warned  against  doing  a  particular  act  N.  E.  486,  13  L.  R.  A.  499   (1891). 
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ever,  all  fair  allowance  for  purchasability,^  known  immunity  from 
the  penalties  of  perjury,  the  influence  of  partisanship,*  the  prompt- 
ings of  self-interest  ^  or  other  bias,®  there  remains  a  broad  field  in 
which  honest  difference  of  opinion  is  still  permissible.  The  forma- 
tion with  enthusiasm  of  one  set  of  views  seems  automatically  to 
inhibit  the  legitimate  influence  of  countervailing  considerations.^ 


Pennsylvania.  —  Ryder  v.  Jacobs, 
182  Pa.  St.  624,  38  Atl.  471    (1897). 

England.  —  Thorn  v.  Worthing 
Skating  Rink  Co.,  6  Ch.  D.  415  note, 
416  note  (1876). 

"  The  particular  kind  of  an  opinion 
desired  by  any  party  to  the  investi- 
gation can  be  readily  procured  by 
paying  the  market  price  therefor. 
.  .  .  He  [the  expert]  comes  on  the 
stand  to  swear  in  favor  of  the  party 
calling  him  and  it  may  be  said  he  al- 
ways justifies  by  his  works  the  faith 
that  has  been  placed  in  him.''  Rob- 
erts V.  New  York  El.  R.  Co.,  128  N. 
Y.  455,  465,  474,  28  N.  E.  486,  13  L. 
R.  A.  499  (1891). 

"  It  must  be  painfully  evident  to 
every  practitioner  that  these  witnesses 
are  generally  but  adroit  advocates  of 
the  theory  upon  which  the  party  call- 
ing them  relies,  rather  than  impartial 
experts,  upon  whose  superior  judg- 
ment and  learning  the  jury  can  safely 
rely."  Grigsby  v.  Clear  Lake  Water 
Works  Co.,  40  Cal.  396,  405  ( 1870 ) . 

3.  Roberts  v.  New  York  El.  R.  Co., 
128  N.  Y.  455,  28  N.  E.  486,  13  L.  R. 
A.  499  (1891);  Ferguson  v.  Hubbell, 
97  N.  Y.  507,  514,  49  Am.  Rep.  544 
(1884). 

"  Expert  evidence,  so  called,  or,  in 
other  words,  evidence  of  the  mere 
opinion  of  witnesses,  has  been  used 
to  such  an  extent  that  the  evidence 
given  by  them  has  come  to  be  looked 
upon  with  great  suspicion  by  both 
courts  and  juries,  and  the  fact  has 
become  very  plain  that  in  any  case 
where  opinion  evidence  is  admissible, 
the  particular  kind  of  an  opinion  de- 
sired by  any  party  to  the  investiga^ 
tion  can  be  readily  procured  by  pay- 
ing the  market  price  therefor.     We 


have  said  lately  that  the  rules  ad- 
mitting the  opinions  of  experts 
should  not  be  unnecessarily  extended, 
because  experience  has  shown  it  is 
much  safer  to  confine  the  testimony 
of  witnesses  to  facts  in  all  cases 
where  that  is  practicable,  and  leave 
the  jury  to  exercise  their  judgment 
and  experience  on  the  facts  proved. 
Roberts  v.  New  York  El.  R.  Co.,  128 
N.  Y.  455,  465,  2»  N.  E.  486,  13  L.  R. 
A.  499   (1891). 

4.  Grigsby  v.  Clear  Lake  Water 
Works  Co.,  40  Cal.  396  (1870)  ;  Bate- 
man  V.  Ryder,  106  Tenn.  712,  64  S. 
W.  48,  82  Am.  St.  Rep.  910    (1901). 

5.  Winans  v.  New  York,  etc.,  R. 
Co.,  21  How.  (U.  S.)  88,  16  L.  ed.  68 
(1858);  Thorn  v.  Worthing  Skating 
Rink  Co.,  6  Ch.  415  note  (1876)  ;  In 
re  Tracy,  10  CI.  &  F.  154,  8  Eng.  Re- 
print 700  (1843). 

6.  Pannell  v.  Louisville  Tobacco 
Warehouse  Co.,  113  Ky.  630,  68  S. 
W.  662,  82  S.  W.  1141,  23  Ky.  L. 
Rep.  2423  (1902)  ;  Ferguson  v.  Hub- 
bell,  97  N.  Y.  507,  49  Am.  Rep.  544 
(1884)  ;  In  re  Tracy,  10  CI.  &  F.  154, 
191,  8  Eng.  Reprint  700  (1843)  {per 
Lord  Campbell). 

"  It  is  generally  safer  to  take  the 
judgments  of  unskilled  jurors  than 
the  opinions  of  hired  and  generally 
biased  experts."  Ferguson  v.  Hub- 
bell,  97  N.  Y.  507,  514,  49  Am.  Rep. 
544  (1884),  per  Earl,  J. 

7.  "Men  utterly  incapable  of  tell- 
ing a  deliberate  untruth,  or  deliber- 
ately expressing  an  insincere  opinion, 
are  nevertheless  liable  to  be  warped 
by  personal  interest  in  the  deliberate 
formation  of  opinions.  When  a 
strong  bias  of  this  sort  exists,  their 
minds  ready  to  receive  every  tittle  of 


§§  2569,  2570     Probative  Foece  of  Reasoning.  3466 

§  2569.  (Weight  of  Judgments) ;  Faulty  Methods  of  Selection. 

—  Undoubtedly  many  of  the  juridical  shortcomings  which  expert 
evidence  exhibits  at  the  present  time  are  an  almost  inevitable 
consequence  of  the  methods  adopted  in  the  selection  of  witnesses 
of  this  class.  To  a  striking  degree,  the  interests  of  society  in  the 
discovery  of  truth  are  strictly  and  carefully  subordinated  to  those 
of  the  litigants  in  its  perversion  or  suppression.^  An  English 
judge,  in  the  breezy  fashion  characteristic  of  judicial  utterances 
in  the  mother  country,  has  well  sketched  a  process  of  choice  equally 
familiar  here.  "As  usual,  the  experts  do  not  agree  in  their  opinion. 
There  is  no  reason  why  they  should.  As  I  have  often  explained 
since  I  have  had  the  honour  of  a  seat  on  this  Bench,  the  opinion 
of  an  expert  may  be  honestly  obtained,  and  it  may  be  quite  dif- 
ferent from  the  opinion  of  another  expert  also  honestly  obtained. 
BiTt  the  mode  in  which  expert  evidence  is  obtained  is  such  as  not 
to  give  the  fair  result  of  scientific  opinion  to  the  Court.  A  man 
may  go,  and  does  some  times,  to  half-a-dozen  experts.  I  have 
known  it  in  cases  of  valuation  within  my  own  experience  at  the 
Bar.  He  takes  their  honest  opinions,  he  finds  three  in  his  favour 
and  three  against  him ;  he  says  to  the  three  in  his  favour,  will  you 
be  kind  enough  to  give  evidence  ?  And  he  pays  the  three  against 
him  their  fees  and  leaves  them  alone ;  the  other  side  does  the  same. 
It  may  not  be  three  out  of  six,  it  may  be  three  out  of  fifty.  I  was 
told  in  one  case,  where  a  person  wanted  a  certain  thing  done,  that 
they  went  to  sixty-eight  people  before  they  found  one.  I  was  told 
that  by  the  solicitor  in  the  cause.  •  That  is  an  extreme  case  no 
doubt,  but  it  may  be  done,  and  therefore  I  have  always  the  greatest 
possible  distrust  of  scientific  evidence  of  this  kind,  not  only  be- 
cause it  is  universally  contradictory,  and  the  mode  of  its  selection 
makes  it  necessarily  contradictory,  but  because  I  know  of  the  way 
in  which  it  is  obtained.  I  am  sorry  to  say  the  result  is  that  the 
Court  does  not  get  that  assistance  from  the  experts  which,  if  they 
are  unbiased  and  fairly  chosen,  it  would  have  a  right  to  expect."'  ^ 

§  2570.  (Weight  of  Judgments);  Judge  selects  Experts.  —  To 

obviate  the  evils  attendant  upon  the  present  method  of  selecting 

evidence    on  one   side   of   a  question,  §  25G9-1.  §  303. 

are  utterly  impervious  to  arguments  2.  Thorn  r.  Worthing  Skating  Rink 

on   the  other."     Lewis  Authority   in  Co.,    6    Ch.    D.    415    note,    416    note 

IFn'tprs  of  Opinion,  i-.  3,  §  9.  (1876). 
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expert  witnesses,^  the  suggestion  has  been  repeatedly  made  in  in- 
fluential quarters  that  the  choice  of  such  witnesses  should  be  made 
by  the  presiding  judge.^  The  power,  indeed,  has  occasionally 
been  exercised.^  The  plan  undoubtedly  has  its  advantages.  Still, 
the  difficulties  are  by  no  means  inconsiderable.*  Sir  George  Jessel, 
as  master  of  the  rolls,  thus  explains  the  reasons  for  his  course  in 
not  choosing  an  expert  on  his  own  account  in  patent  causes :  ^  "  It 
is  very  difficult  to  do  so  in  cases  of  this  kind  [infringement  of 
patent] .  First  of  all  the  Court  has  to  find  out  an  unbiased  expert. 
That  is  very  difficult.  The  Court  does  not  know  how  many  of 
these  experts  have  been  consulted  by  parties,  either  in  the  case 
of  this  particular  patent  or  of  a  similar  patent.  It  may  turn  out 
that  a  particular  expert  has  been  largely  employed  by  the  par- 
ticular solicitor  on  the  one  side  or  the  other  in  the  case,  and  it  is 
so  extremely  difficult  to  find  out  a  really  unbiased  expert  and  a 
man  who  has  no  preconceived  opinion  or  prejudice,  that  I  have 
hitherto  abstained  from  exercising  the  power  which,  no  doubt,  the 
Court  has  of  selecting  an  expert  to  give  evidence  before  the  Court. 
That  being  so,  it  throws  the  Court  on  its  own  limited  resources, 
and  they  are  always  limited  with  respect  to  subject-matter  of  the 
patent,  a  matter  which  depends  on  a  very  great  variety  of  circum- 
stances ;  and  although  the  Court  does  derive,  no  doubt,  a  great  deal 
of  knowledge  from  the  evidence  of  experts,  yet  of  course,  as  we  all 
know,  in  a  subject-matter  with  which  a  person  is  not  familiar  from 
long  training  serious  mistakes  may  be  made  which  will  not  be  made 
by  persons  who  are  so  acquainted." 


§  2571.  (Weight  of  Judgments);  Judicial  Comment;  Adverse. 

—  It  has  been  said  that  "  the  current  of  modern  authorities  is 
setting  strongly  against  what  is  called  expert  evidence."  ^  Cer- 
tainly there  is  judicial  comment  in  plenty  which  is  unfavorable  in 
its  estimate  of  the  true  probative  worth  and  the  juridical  value  of 

§  2570-1.  §  2569.  Co.,    6    Ch.    D.    415    note,    416    note 

2.  Grigsby    r.    Clear    Lake    Water       (1876). 

Works  Co.,  40  Cal.  396   (1870).  5.  Thorn  v.  Worthing  Skating  Eink 

3.  Hawkins    !'.   Mahaffy,   29   Grant       Co.,    6    Ch.    D.    415    note,    416    note 
Ch.    (U.   C.)    326    (1881);   McKay   v.       (1876). 

Keefer,  12  Ont.  Pr.  256   (1887).  §  2571-1.  Goodwin  v.  State,  96  Ind. 

4.  Thorn  v.  Worthing  Skating  Eink      550,  572  (1884). 
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the  judgments  of  experts.^  Many  tribunals  seem  prepared  to  echo 
tlie  sentiment  of  the  supreme  court  of  Indiana :  ^  "  We  are  not 
enamored  with  expert  testimony,  however  procured  or  presented." 
Juries  have  been  instructed,  with  the  approval  of  courts  of  last 
resort,  that  this  species  of  evidence  is  to  be  received  with  "  cau- 
tion,"* or  "  with  narrow  scrutiny,"  ^  that  it  should  never  be  re- 
ceived at  all  unless  it  is  absolutely  necessary  to  do  so ;  *  and  the 
like. 

Louisiana.  - —  Under  the  civil  law  of  Louisiana,  the  judgment 
of  the  expert  when  dealing  with  a  conjectural  or  problematical 
matter  has  been  denied  the  effect  of  full  proof.'' 


§  2572.  (Weight   of   Judgments;    Judicial    Comment;    Ad'= 

verse) ;  Issues  involving  Mental  Conditions In  no  connection  has 

the  expression  of  the  court's  preference  for  observation  over  rea- 
soning been  more  emphatic  than  in  that  of  insanity^  or  similar 


2.  Illinois.  —  Rutherford  v.  Morris, 
77  111.  397  (1875)  (of  less  than  no 
value). 

Indiana.  —  Rush  v.  MeGee,  36  Ind. 
69,  73  (1871). 

loiva.  —  Howe  v.  Richards,  112 
Iowa  220,  83  N.  W.  909  (1900)  (low- 
est order  of  evidence)  ;  State  v.  Van 
Tassel,  103  Iowa  6,  19,  72  N.  W.  497 
(1897)  ;  Whitaker  v.  Parker,  42  Iowa 
585  (1876)  (lowest  order  and  the 
most  unsatisfactory  character). 

Kentucky.  —  Pannell  v.  Louisville 
Tobacco  Warehouse  Co.,  113  Ky.  630, 
68  S.  W.  662,  82  S.  W.  1141,  23  Ky. 
L.  Rep.  2423  (1902). 

Maryland.  —  Miller  v.  Lieb,  109 
Md.  414,  72  Atl.  466  (1909)  (cau- 
tion) . 

Missouri.  —  Gates  v.  Chicago,  etc., 
R.  Co.,  44  Mo.  App.  488  (1891); 
Slais  r.  Slais,  9  Mo.  App.  96   (1880). 

New  York.  —  Dobie  v.  Armstrong, 

27  N.  Y.  App.  Div.  520,  50  N.  Y. 
Suppl.  801  (1898)  (weakest  and 
most  unreliable)  ;  Roberts  v.  New 
York  El.  R.  Co.,  128  N.  Y.  455,  474, 

28  N.  E.  486,  13  L.  R.  A.  499  (1891) 
(wholly  worthless  for  any  judicial 
purpose). 


Pennsylvania.  —  Dawson  v.  Pitts- 
burg, 159  Pa.  St.  317,  28  Atl.  171 
(1893)  (the  lowest  grade  of  evidence 
that  ever  comes  into  a  court  of  jus- 
tice). 

United  States.  —  North  American 
Ace.  Assoc.  V.  Woodson,  64  Fed.  689, 
12  C.  C.  A.  392  (1894)  (rather  unre- 
liable). 

3.  Rush  V.  Megee,  36  Ind.  69,  73 
(1871). 

4.  Grigsby  v.  Clear  Lake  Water 
Works  Co.,  40  Cal.  396   (1870). 

5.  Grigsby  v.  Clear  Lake  Water 
Works  Co.,  40  Cal.  396  (1870);  Mc- 
Fadden  v.  Murdock,  I.  R.  1  C.  L.  211 
(1867). 

6.  Grigsby  V.  Clear  Lake  Water 
Works  Co.,  40  Cal.  396  (1870)  ;  Rob- 
erts V.  New  York  EI.  R.  Co.,  128  N. 
Y.  455,  465,  28  N.  E.  486,  13  L.  R.  A. 
499  (1891)  ;  Ferguson  v.  Hubbell,  97 
N.  Y.  507,  49  Am.  Rep.  544    (1884). 

7.  Parlange  v.  Parlange,  16  La. 
Ann.  17  (1861);  Stackhouse  r.  Ken- 
dall, 7  La.  Ann.  670  (1852). 

§  2572-1.  Kelly  r.  Perrault,  5  Ida. 
221,  48  Pac.  45  (1897)  (subscribing 
witness)  ;  Matter  of  Phillips,  34  ilisc. 
(X.  Y.)    442,   69   N.   Y.   Suppl.   1011 


3469  Favoeable  Judicial  Comment.  §  2573 

mental  disorders.^  Other  courts  have  been  equally  emphatic  in 
regarding  proof  of  mental  derangement  as  a  conspicuous  instance 
of  the  juridical  advantages  to  be  derived  from  the  skill  and  learn- 
ing of  the  expert.^  "  It  cannot  be  doubted  that  in  very  many 
cases  expert  evidence  must  be  accorded  that  measure  of  respect 
which  is  due  to  a  class  of  evidence,  the  use  of  which  is  absolutely 
indispensable."  * 

§  2573.  (Weiffht  of  Judgments;  Judicial  Comment) ;  Favor- 
able. —  Expert  testimony  has,  however,  its  warm  admirers."^  As 
appears  in  connection  with  inferences  from  observation  with  re- 
gard to  insanity,^  it  has  been  felt  that  as  to  certain  technical 
matters  the  evidence  of  skilled  witnesses  is  alone  reliable.  With 
all  the  disadvantages  resulting  from  faulty  methods  of  selection,* 
and  the  powerful  influence  of  the  false  theory  which  subordinates 
the  social  interests  in  litigation  to  those  which  are  personal,*  re- 
garding the  law  suit  as  a  trial  of  endurance  in  playing  a  game 
according  to  certain  fixed  rules  rather  than  as  a  serious  search  for 
truth,  the  growth  of  modern  science  apparently  makes  the  use  of 
the  skilled  witness  absolutely  essential.  Even  as  at  present  con- 
ducted, it  has  awakened  the  enthusiasm  of  its  advocates. 

Enhanced  wsefulness.  —  It  will  not  be  forgotten,  as  may  be 
seen  at  another  place,"  that  it  was  the  original  function  of  the 
man  of  science  to  assist  the  judge.     To  require  a  popular  tribunal 

(1901)  ;  In  re  Kane,  206  Pa.  St.  204,  Morris,  77  111.  397,  405   (1875).     See 

55  Atl.  917    (1903)  ;   Jarrett  -v.  Jar-  also  %  2567. 

rett,  11  W.  Va.  584  (1877).  3.  Rex    v.    Smith,    R.    &    R.    339 

See  also  §  2007.  (1817). 

2.  "  It  was  said  by  a  distinguished  4.  17  Cyc,  p.  268 ;  Grigsby  v.  Clear  . 

judge,  in  a  case  before  him,  if  there  Lake  Water  Works  Co.,  40  Cal.  396 

was  any  kind  of  testimony  not  only  (1870);    Gates   v.    Chicago,    etc.,    R. 

of    no    value,    but    even    worse    than  Co.,   44  Mo.  App.  488    (1891);    Fer- 

that,  it  was,  in  his  judgment,  that  of  guson  v.  Hubbell,   97   N.  Y.   507,  49 

medical  experts.     They  may  be  able  Am.   Rep.   544    (1884);    Langford   v. 

to  state  the  diagnosis  of  the  disease  Jones,    18    Oreg.    307,    22    Pac.    1064 

more  learnedly,  but,   upon  the  ques-  (1890). 

tion  whether  it  had,  at  a  given  time,  §  2573-1.  State  v.  Reidellj  9  Houst. 

reached  such  a  stage,  that  the  subject  (Del.)     470,     14    Atl.    550     (1888); 

of  it  was  incapable  of  making  a  con-  Young  v.  Earner,  27  Gratt.   (Va.)   96 

tract,    or   irresponsible   for   his   acts,  (1876). 
the  opinion  of  his  neighbors,  if  men  2.  §§  1904  et  seq. 

of    good,    common    sense,    would    be  3.  §  2569. 

worth  more  than  that  of  all  the  ex-  4.  §  303. 

perts  in  the  country."     Rutherford  V.  5.  §  2376. 


§  2573  Probative  Force  of  Keasoning.  3470 

like  the  jury  to  give  proper  weight  to  the  technical  reasoning  of 
scientific  men  upon  abstruse  subjects  by  applying  every-day 
standards  places  a  very  heavy  strain  upon  a  venerable  institution, 
that  of  trial  by  jury.^  The  aid  of  scientific  vfitnesses  must,  there- 
fore, under  present  conditions,  be  sought  in  furtherance  of  the  dis- 
charge of  the  administrative  rather  than  of  the  judicial  ^  duties 
of  the  court.  Should  the  procedural  change  elsevyhere  recom- 
mended,® or  some  substantial  portion  of  it,  be  adopted,  still  greater 
efficiency  may  be  given  to  this  very  important  speeies  of  Reasoning 
by  Witnesses. 

6.  §  2553.  3.  §  95. 

7.  §§  165  et  seq. 
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Abandonment 

conclusions   of   law   as   to,   when  rejected, 
2347  n.  2,  2359  n.  8. 

Abbreviations 

identity  of  writer  proved  by  characteristic, 

2179  n.  10. 
skilled   inferences   as  to  meaning  of,   in  a 

document,  2182  n.  9. 

Ability 

business,  to  transact,  as  a  standard  of  in- 
sanity, 2427. 

legal  standards,  2428. 
civil  cases,  2428  n.  4. 

province  of  the  jury,  2427  n.  1. 

Abortion 

medical  inferences  as  to  nature  of  instru- 
ments used,  2004  n.  1. 

Abstracts 

voluminous   records,  may  be  used   in  case 
of,  1841  n.  9. 

Abuse  of  Discretion 

defined,  2117. 

Acceptance 

intention   a   constituent   element   in   legal, 
2352  n.  1. 

Account  Books 

conclusions    as    to   financial   conditions   by 

aid  of,  2304  n.  5. 
inferences  from,  when  received,  1841  n.  9. 
{See  also  Entries. ) 

Accounts 

circumstantial,     and     circumstantial     evi- 
dence distinguished,  1740e  n.  1. 

unambiguous,  skilled  witness  not  required 
for  elucidation  of,  1963. 

voluminous,   1841. 

{See  also  VoLUMiNOtrs  Data.) 

Accuracy 

market  value,   required  in  proof  of,  2099o 

n.  15. 
observation  of,  how  tested,  1737. 

Acquaintance 

"intimate,"   California  definition  of,   1908 
'       n.S. 


Acquiescence 

handwriting,     in     correctness     of,     what 
amounts  to,  2205. 

Action 

bodies,  portrayal  of,  contrasted,  1815  n.  3. 
English  judges,  of, 

{See  Judge.) 
relevant  testimony  may  prove  independent, 

1745  ra.  6. 
appellate  courts,  of, 

(See  Appellate  Courts.) 

Action  of  Appellate  Courts 

{See  Appellate  Couets.) 

Actor 

hypothesis,  use  of,  in  case  of,  1740b. 
objectives    of,    and    non-actor    contrasted, 
1768  n.  6. 

Acts 

self-serving,  may  establish  identity,  1741c 
n.  7. 

{See  also  Action.) 

Added  Facts 

expert,  judgment  of,  what  have  been,  2511, 

2513. 
hypothetical  question,   as  basis   of  answer 
to, 

excluded,  2459  ii,.  1,  2462  n.  3. 

admitted,  when,  2462  n.   1. 
judgments,  how  weight  enhanced  by,  2527. 

Adequacy 

distance,  estimate  of,  standard  of,  applied 

to,  2069. 
knowledge,  of, 

{See  Adequate  Knowledge.) 
machinery,  of,  conclusions  as  to,  rejected, 
2354  n.  5. 

{See  also  Sufficiency.) 

Adequate  Kno-nrledge 

identification,  needed  for,  1874  n.  8. 

judgment  of  skilled  witness,  how  required 
for,  1830  et  seq. 
practical  experience,  1831. 
reading,  1832. 

mental  states,  objective,  required  for  infer- 
ences as  to,  1932. 

mining,  required  for  expert  judgments  as 
to,  2434  n.  6. 
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Adequate   Know^ledge  —  cont'd. 

opinion  evidence,  lack  of,  as  to,  1794,  1823 
et  seq. 
witness,  position  of,  1825. 
ordinal}'  observer,   1826. 
skilled  witness,  1827. 
ordinary  inferences,  required  for,  1845. 
ownership,  conclusions  as  to,  2336  n.  1. 
preliminary  detail  of  facts,  required,  1933. 
preliminary  fact  of,  must  be  shown,   1760 
n.  3. 
hearsay    and    personal    knowledge,    1760 
,1.  3. 
value,  of,  claim  as  to,  tested  on  cross-exam- 
ination, 2124    ».  5. 
value,  estimates  as  to,  required  for,  2108 
et  seq. 

(See  also  Value.) 
claim  of,  effect  on  admissibility,  2116. 
latitude,  wide,  2108  n.  1. 
membership  in  community,  2112. 

(See  also  Residence.) 
similar  property,  2108  n.  7. 

Adjective  Ijav 

jury,  field  of,  1719. 

court,  province  of,  1720. 
substantive,  contrasted,  1719. 

Administration 

canons  of  judicial,  1807. 

conflicting    canons,    acts    by    harmonizing, 
1740d  n.  1. 

elimination  of,  impossible,  1720a. 

experts,  control  of,  by,  1804  n.  2. 

handwriting,  procedure  and,  contrasted  in 
connection  with,  2186  n.  4. 

judicial, 

[See  Judicial  Administbation.) 

opinion  evidence,  admissibility  of,  a  ques- 
tion of,  1834. 

probative    relevancy,    limitations    imposed 
on,  by,  1742. 

Administrative   Assumptions 

hypothetical  question, 

proof  of  facts  in,  excused  by,  2472  n.  8. 

regularity,  2472  n.  14. 
sufficient  to  admit,  when,  2483  n.  3. 
value,   estimates    as   to,    qualification    for, 
2115. 

{See  also  Assumptions.) 

Administrative  Limitations 

conduct,   intuitive  inferences   as  to,    1841a 
n.  4. 

Admiralty 

causes,  opinion  evidence  in,  1833  n.  1. 
(See  also  Mabitime  Afpaies. ) 

Admissibility 

conclusions  of  fact,  requirements  for,  2294 
et  seq. 
(See  also  Conclusions  of  Fact.) 
conditions  of,  of  ordinary  inferences,   1845 

et  seq. 
imperative,  1748. 

(See  Impbbative  Admissibility.) 
judgments,   of,   a   question   of   administra- 
tion, 2375  et  seq. 

(See  also  Judgments.) 


Admissibility  —  cont'd. 

law  and  fact  in  the,  of  experts,  1823  n.  1. 
official,  1750. 

(See  Official  Admissibility.) 
opinion  evidence,   of,   largely   a  matter  of 

administration,  1834. 
optional,  1748. 

(See  Optional  Admissibility.) 
value,    sales    of    property,   of,    as    test   of, 
2175k,  n.  6. 

Admissions 

conduct,  by, 

(See  Admissions  by  Conduct.) 
handwriting,   standard   for   comparison  of, 
proved  by,  2232  n.  2,  2264. 
(See  also  Compaeison  of  Hands.) 
conduct,  2264  ii.  6. 

judicial     and    extrajudicial,     admissions 
compared,  2264  ii.   13. 
acknowledgment  of  deed,  2264  n.  15. 
comparison  by  jury,  2264  n.  3. 
Oregon  rule,  2264a  n.  5. 
witness,  2264  n.  1. 
hypothetical  questions,   proof  of   facts  in, 
by,  2451  n.  6. 

Admissions  by  Conduct 

absence  of  entries  may  be,  1757  n.  9. 
handwriting,    standard   for   comparison  of, 
proved  by,  2264  n.  6. 

Adoption 

handwriting,  in  course  of  business,  infer* 
ences  from,  2203. 

(See   also  Handwbitinq. ) 
onus  on  proponent,  2204. 

Advantages 

expert,  of  limiting  term,  1948. 
preliminary  details,  from,  1813  n.  3. 

.SIstlietics 

(See  Esthetics.) 

Age 

document,  of,  inference  as  to,  2183. 
estimates  as  to,  when  received,  2045. 

animals,  2046. 

inanimate  objects,  2047. 

(See  also  Inanimate  Objects.) 

jury,  province  of,  2048. 

Agency 

authority,  preliminary  proof  of,  or  other, 

1760  II.  8. 
conclusions  of  law  as  to,  when  admitted, 
2330. 

constituent  facts,  2330  n.  2. 

negative  facts,  2330  ii.  4. 

special  knowledge,  2330  n.   1. 
conclusions  of   law   as   to,   when   rejected, 

2338. 
preliminary   fact  -of,    when   relevant,    1760 

11.  8. 

Agreement 

executory, 

(See     Executory     Aqbeement;      Induo» 

TION. ) 
Agreement  and  Difference 

(See  Induction.) 
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Agricultural  Services 

ordinary  inferences  as  to  value  of,  2135. 

Agriculture 

crops, 

judgments  of  experts  as  to,  2387. 

trees,   etc.,   effect  on  estimate   of  value, 
2160. 
expense  in,  estimates  as  to,  when  received, 

2071  n.  1. 
farm  equipment,  estimates  as  to  value  of, 

2128. 
judgments  of  experts  as  to,  when  received, 

2387. 
operations,  farming,  judgments  as  to,  2388. 

non-expert,  2388  n.  1. 
produce,   farm, 

judgments  of  experts  as  to,  2387. 

quality  of,  estimates  as  to,  2075  nn.  4,  5. 
services, 

(See  Agkiculttjeal  Services.) 
skilled   inferences  from  observation  as   to, 
1971. 

animals,  1972. 

(See  also  Animals.) 

farm,  value  of,  2120. 

(See  also  Fabm  Value.) 

land,  1974. 

stock  raising,  1975,  2389. 

(See  also  Stock  Raising.) 
structures,  farm,  judgments  as  to,  2390. 

skilled  testimony,  2390  n.  2. 
value  of  articles  in  common  use, 

farm  equipment,  2128. 

owner's  estimate,  2144. 
vegetable  life,  expert  judgments  as  to  dis- 
eases of,  2387  n.  2. 

Air  Brakes 

Expert   railroad   judgments   regarding   use 
of,  2439  n.  4. 

Alabama 

inferences,  rule  as  to,  1933  n.  4. 
ordinary     inferences    as     to     insanity    re- 
jected, 1903  n.  3. 

Alcohol 

instinctive    inference    as    to,    one    of    fact, 
1839,  n.  1. 

Alias 

identity,   fact  may  be  proved  for   sake  of, 
1741b  n.  4. 

Alighting  from  Car 

(See  Eailboads.) 

Alleys 

damages  from  defects  in,  inferences  as  to, 
1820  n.  7. 

Allied  Callings 

special  knowledge  in,  not  important,  1828 
n.  11. 

Allied  Trades 

(See  Allied  Callings.) 

Almanacs 

stating  facts  gathered  from,  2529  n.  7. 


Alterations 

document,    in,    used   to    show    identity   of 

writer,  2184. 
erasures,  who  are  qualified  witnesses  as  to, 
2182  nn.  5,  8,  2184  n.  8. 

conjecture  excluded,  2184  n.  8. 

Ambiguity 

conclusions  as  to,  of  words  when  rejected, 
2370  n.  4. 

expert,  of  term,  1805  n.  1. 

hypothetical  question,  rejection  of,  for, 
2492  n.  11. 

phrases,  conclusions  as  to,  of,  when  re- 
jected, 2370  n.  4. 

America 

"  comparison  of  hands,''  rule  in,  as  to,  2228 
et  seq. 
court  and  jury,  2229 

comparison  by  jury,  2229  n.  7. 
documents  introduced  as  standard  ac- 
cepted, 2231,  2232. 
collateral  issues,  2232. 
admissions,  2232  n.  2. 
estoppel,  2232  n.  5. 
waiver,  2232  n.  4. 
rejected,  2230. 
inability  to  read,  2229  n.  15. 
post  litem  motam,,  2229  n.  4. 
statutory  modifications,  2244  et  seq. 
witness,  2236. 

inference    from    comparison    received, 
2240. 
documents  already  in  case,  2241. 
estoppel,  2241  n.  4. 
parts  of  same  document,  2241  n.  7. 
documents  on  file,  2242. 
writings  introduced  for  comparison, 
2243. 
inference     from    comparison    rejected, 
2236. 
collateral  issues,  danger  of  raising, 
2237. 
English  discussions,  2237  n.  4. 
corroborative    evidence    admitted, 

2238. 
documents    already    in    the    case, 
2239. 
hypothetical  form  of  question,  early  eases 

in,  show  use  of,  2453  n.  13. 
views   in,   as   to  comparison  by  juxtaposi- 
tion, 2222. 

American   Experience   Tables 

common  knowledge  as  to,  2528. 

Amicus  Curiae 

expert  is,  2552  ».  4. 

Analogy 

defined,  1732  n.  2. 

reasoning  by,  in  case  of  value,  2175o. 

Analyses 

chemical,    skilled    inferences    as    to,    1964 
et  seq. 
circumstances  affecting  weight,  1965. 
direction,  1966  n.  1. 
instances,  familiar,  1966. 
unusual  properties  of  matter,  1966  n.  6. 
(See  also  Chemistry.) 
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Ancient  Documents 

"  comparison  of  hands,"  use  of,  in, 

California,  2246  n.  2. 

England,  2225  rt.  12. 

Oregon,  2256  n.  2. 
familiarity    with,    inferences    as    to   hand- 
writing from,  2209a  iin.  1  et  seq. 

family  correspondence,  2209a  n.  5. 

family  history,  2209a  n.  4. 
handwriting,   standard   for   comparison  of, 
2266. 

history  of  the  rule,  2266  nn.  7  et  seq. 

letters,  2266  n.  2. 

Ancient  Facts 

difficulty  of  proving,  ground  for  relaxation, 

1741a. 
maps,  plans,  etc.,  proof  of,  by,  1741a  n.  2. 
marshland,  early  allotments  of,  proved  as, 

1741a  n.  2. 

Ancillary  Facts 

relevancy  of,  1765. 

Anger 

ordinary  inferences  as  to,  1934  nn.  1  et  seq. 

Animal  Food 

judgments  of  experts  as  to,  when  received, 
2419. 

Animal  Pedigree 

bloodhounds,  of,  need  not  be  shown  as  pre- 
liminary fact,  1760  n.  10. 

Animals 

acts  and  habits  of,  observations  as  to,  1852. 
age,  estimates  as  to,  when  received,  2046. 
cattle,  devices  for  protecting, 

(See  Cattle  Guards.) 
bodies  of,  ordinary  inferences  as  to,  1847. 
causation  in  connection  with,  estimates  as 
to,  2058. 
conjecture,  2058  n.  3. 
change  in  value  of,  estimates  as  to,  2101 
nn.  2  et  seq. 
horses,  2101  nn.  3  et  seq. 
conduct, 

ordinary  inferences  as  to,  1852. 
cause  of,  1852  n.  5. 
probative  force,  2500  «.  18. 
safety    of,    conclusions    as    to,    rejected, 
2318  n.  6. 
damages   from   injuries   to,   conclusions   as 

to,  2039a,  2171c,  2334  n.  5. 
diseases  of,  skilled  inferences  as  to,  1973. 
disposition  of,  ordinary  inferences  from  ob- 
servation as  to,  1852  n.  3,  1937. 
expert  estimates  as  to  value  of,  2171c. 
farm,   ordinary   estimates   as   to   value   of, 
2128,  2171c. 
reputation,  not  provable  by,  2128  n.  1. 
habits   and  acts   of,  ordinary  observations 

as  to,  1852. 
identity  and  correspondence,  inferences  as 
to,  1866. 
identification  by  sound,  1866  n.  2. 
injuries  to,   damages  from,   conclusions  as 

to,  2039a,  2171c,  2334  n.  5. 
judgments  of  experts  as  to,  when  received, 
2386  «.  7. 


Animals  —  cont'd. 

mental  states  of,  ordinary  inferences  as  to, 

1928a. 
number  of,  estimates  as  to,  when  received, 

2074  n.  4. 
owner  may  estimate  value  of,  2143,  2144. 

farmers,  2144. 
skilled  inferences   from  observation  as  to, 
1972. 
diseases,  1973,  1997. 
injuries,  1973,  1998  et  seq. 
speed  of,  estimates  as  to,  2087. 
tracks,  ordinary  inferences  as  to,  2079. 
transportation  of,  injuries  in  course  of,  in- 
ferences as  to,  2039a,  2171c  n.  5. 
trotting    horse,    skilled    inferences    as    to 

value  of,  2155  n.  2. 
value     of,     expert     judgments     regarding, 
2171c. 
damages,  2171c  n.  8. 
exceptional,    special    knowledge   required 

for,  2104. 
practical  experience,  2171c  n.  8. 
value,  ordinary  inferences  as  to,  of,  2128, 
2171c  nn.  8  et  seq. 
change,  2101  nn.  2  et  seq. 
owner,  2143,  2144. 
weight  of,  estimates  as  to,  2095  n.  2. 
(See  also  Bloodhounds.) 

Animate  Objects 

capabilities  of,  estimates  as  to,  2049. 
[See  also  Capabilities.) 

Ansvpers 

definiteness  of,  when  destroyed,  2485. 
hypothetical    questions,   to,   when    stricken 

out,  2459  n.  9,  2462  n.  4,  2492  n.  13. 
irresponsive,  may  be  relevant,  1764  n.  2. 
single,  when  required,  2342  n.  2. 

Ante  liitem  Motam 

handwriting,    inferences    as    to,    must    be 
made,    2198,    2199    ».    15,    2204,    2221 
n.  4. 
specimens    for    comparison   need    not   be 
made,  2248  n.  3. 
mental  standard  in  handwriting,  must  be 
acquired,  2212. 
authenticity  must  be  proved,  2212  n.  5. 
claim  to  knowledge,  2212  n.  6. 

Antecedent  Facts 

circumstantial   evidence,  use   of,   in,   1751a 

nn.  7,  8. 
relevancy  of,  1751. 

Anticipatory  Rebuttal 

proof,  in,  when  permitted,  1740e. 
{See  also  Rebuttal.) 

Anticipatory  Replication 

proof,  in,  when  permitted,  1740e. 
relevancy  of,  when  admitted,  1711  rt,  2. 

Appearances 

bodily,     inferences     of     ordinary     observer 

from,  1856  n.  3. 
minor  and  transitory,  1850. 
physical, 

{Sec  Body;  Conditioxs;  Physical  Con- 
ditions.) 
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Appearances  —  cont'd. 

pleasing,  witness  may  declare,  1844  n.  1. 
wounds,  gunshot,   inferences   from  the,  of, 
1848  n.  6. 

Appellate  Courts 

action  of, 

"  comparison  of  hands,"  2194  n.  4. 
{See  also  Compabison  of  Hands.) 
Colonial  statutes,  2227a  n.  2. 
mechanical  aids  in  testing  genuineness 
of  standard,  2278  n.  1. 
conclusions   of   law,   as   to   rejection   of, 

2362. 
deliberative  inferences,  as  to,  1779  n.  5. 
hypothetical  questions,  2497. 
exclusion  of,  2484  n.  7. 
waiver,  effect  of,  2497  n.  5. 
insanity,    standards    applied    in    expert 

judgments,  2428  n.  6,  2429  n.  7. 
matters  of  opinion,  1834. 
negligence,  conclusions  as  to,  regarding, 

2353a. 
opinion    evidence,    necessity    in    case   of, 

1809  n.  12. 
probative  force  of  inference,  as  to,  2500 
n.  7,  2551  n.  2. 
testing     on     cross-examination,     2517 
n.  2. 
relevancy,  in  case  of,  1834. 
remoteness,  in  dealing  with,  1741e  n.  16 
rulings  on  opinion,  as  to,  1809  n.  12. 
sales   of   similar   property,  as  to,  2175o 

n.  8. 
skilled  witnesses,  qualifications  of,  2505. 
standard    for    "  comparison    of    hands," 

proof  of,  2265  n.  10. 
value,   examination   of   observer, 
expert,  2171h  n.  18. 
skilled  witness,  2167  n.  1. 
value,    qualifications    of    witness    as    to, 
2117. 
administrative    substitution,    2117    n. 

10. 
eflFect  on  jury  trial,  2117  n.  12. 
error  in  law,  2117  n.  9. 
uncontroverted  facts,  2117  n.  14. 
value,    remoteness    of    similar    property 
used  as  evidence  of,  2102. 
error  in  law,  reversal  for,  2117. 
prejudice,  when  required   for,   reversal  in, 

2117. 
revision,  proper  function  of,  in,  2117. 
uncontroverted  facts,  right  to  revise,  2117 
n.  14. 

Appliances 

conclusions    as    to    condition    of,    rejected, 
2354  n.  6. 
dangerous,  2354  n.  6, 
safe,  2354  n.  6. 

Appointees 

qualifications   of,   to   office,   assumed,    1828 
n.  10. 

Appraisers 

value,  ability  to  estimate,  2109. 

Approximation 

irrelevant,  when  statement  of,  rejected  as, 
1794  n.  2. 


Architects 

builders  and,  qualifications  of,   1959. 
judgments  of,  when  received,  2382  n.  2. 
services,  skilled  inferences  as  to  value  of, 

2166  n.  1. 
skilled    inferences     from    observation    by, 
1958. 

construction,  1960. 

materials,  1961. 

qualifications,  as  to,  1959. 

work  and  workman,  1962. 

Area 

estimates  from  observation  as  to,  2062. 

Argument 

defined,  1728a. 

(See    also    AEaUMENTATION. ) 

Argumentation 

defined,  1740b  n.  1. 

reasoning,  use  of,  at  stage  of,  1740b  n.  1. 
(See  also  Abgument.) 

Argumentative  Evidence 

defined,  1728  n.  3. 
rejected,  when,  1728  n.  3. 

Arrangements 

ordinary   inferences    from    observations    as 
to,  1883. 

Assertion 

(See  Claim.) 

Assessors 

(See  Public  Officers.) 

Assumptions 

administrative, 

(See  Administeativb  Assumptions.) 
appointees    to    Office,    of    qualifications   of, 

1828  n.  10. 
general, 

(See  General  Assumptions.) 
geometry  reasons  regarding,  1738  n.  2. 
medical  observers,   as  to  qualifications  of, 

2024. 
reasoning  from  observation  compared  with, 

2563  et  seq. 

(See  also  Probative  Force.) 
regularity,  of, 

(See   Assumptions    of   Regularity.) 

Assumptions  of   Regularity 

hypothetical  question,  as  to  proof  of  facts 

in,  2472  n.  14. 
weight,  without,  1757  n.  4. 

(See   also  Assumptions.) 

Attainder 

(See  Reversal  of  Attainder.) 

Attending  Physicians 

(See    Experts;    Medical    Inferences; 
Physicians.  ) 

Attention 

facts  tending  to  fix,  of  witness,  part  of 
preliminary  statement,  2500  ».  11. 

objective  and  subjective  truth,  a  test  of, 
1774. 
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Attesting  Witness 

(See  SuBscBiBiNG  Witness.) 
Attorney 

authority     of,     when     preliminary     proofs 


should  be  made  as  to,  1760  n.  8. 
{See  also  Peofessional  Services.) 

Auction  Sales 

value,    constituent    of    judgments    as    to, 

2175b. 
(See  also  Constituents   fob  Judgments 
OF  Value.  ) 

Anctioneers 

value,  ability  to  estimate,  2109. 

Authenticity 

handwriting,  of  standard  writing  in,  must 
be  proved,  2212  n.  5. 

Authority 

conclusions  of  law   as   to,  when  admitted, 

2330. 
preliminary     proof    of    agency    or    other, 

1760  n.  8. 
standard    treatises,    of,    how    established, 

2528  n.  1. 

{See  also  Agency.) 

Automobiles 

speed    of,   ordinary   estimates    as   to,   2086 
nn.  6,  7,  2088  n.  5. 

hearing,   sense  of,  2086  ».   8. 

motorman,  2086  n.  9. 
stopping  distance  of,  estimates  as  to,  2086 

n.  14. 
"value  of, 

owner  may  testify  as  to,  2143. 

skilled  estimates,  2169. 

Autopsy 

ordinary   inferences   as  to,   when   received, 

2031  n.  8. 
skilled   medical  inferences  as  to,   when  re- 
ceived, 2031. 
relevancy  required,  2031  n.  8. 
violation    of    legal     requirements,     2031 
n.  1. 

Awards 

value,  how  proved  by  knowledge  of  similar, 
2161  n.  12. 


Bad  Faith 

inconsistent    statements    may    show,    1787 

n.  7. 
probative  force  of  proof  of,   1787  n.  4. 
punishing  by  rejection  of  primary  evidence, 

1787  n.  8. 
subjective  inferences  as  to,  1787. 
{See  also  Good  Faith;  Mental  States.) 

Balance  of  Indulgence 

court  should  hold  even,  1742a. 
completeness  required,   1742a. 
exclusions,  1742  a  n.  2. 
inference,  1742a. 
irrelevant  evidence,  1742a. 
parol  evidence,  1742a. 


Balance  of  Indulgence  —  cont'd. 
court  should  hold  even  —  cont'd. 
relevant  evidence,  1742a. 
secondary  evidence,   1742a  n.  2. 
{See  also  Indulgence.) 


Bank  Bills 

(See- Bank  Notes.) 

Bank  Notes 

detector  rejected,  2550  n.  4. 
genuine    character    of,    qualified    witnesses 
as  to,  2182  nn.  4,  7,  2213  nn.  1,  15. 
erasures,  2182  nn.  5,  8. 
handwriting,    importance  of,   2182   n.   3, 
2213  nn.  4,  12. 

{See  also   Coin;   Monet.) 


Banking 


{See  Bank  Notes.) 


Basis 

inference,  of,  how  tested,  2498  et  seq. 
{See  also  Pbobative  Force.) 

disproving,  effect  upon  weight,  2522. 

eliciting  actual,  2517  nn.  10  et  seq. 

facts  added,  2511. 

{See  also  Testing.) 
judgments,  how  weight  enhanced  by  facts 

added  to,  2527. 
judgments  of  experts  as  to  insanity,  when 

sufficient  for,  2415  n.  7. 

Belief 

handwriting,  proof  of,  as  to,  2187. 
irrelevant,  statement  of,  when  rejected  as, 
1794  n.  3. 
admitted,  when,  1795  n.  3. 
logic  not  the  science  of,  1726  n.  2. 
ordinary    inferences    from    observation    as 

to,  1928  n.  4,  1945  n.  9. 
reasons  for,  may  be  affirmed,  1795  n.  3. 
{See  also  Mental  States.) 

Benefits 

damages,  in  reduction  of,  conclusions  as  to, 
2331  nn.  5,  7,  2333  m.  9,  2339  n.  10. 
{See  also  Eminent  Domain.) 

Best  Bvidence 

reasoning,  of,  required,  1804  n.  2. 

Best  Evidence  Rule 

inferences,  as  to,  1931  n.  1. 

Betterments 

assessment    for,    aid    in   estimating   value, 
2113  n.  10. 

Bias 

deliberative  inference  as  to,  when  received, 

1785. 
facts  showing,  may  be  proved,   1785. 
judgments,  effect  upon  weight  of,  by  show- 
ing, 2545. 

gratitude,   partisanship,  etc.,   2545  n.   1. 
probative  force  of  medical  inference,  effect 

of,  on,  2030  n.  5. 
subjective  relevancy  of,   1785. 

Bids 

value,    effect    of,    upon    judgments    as    to, 
2175b. 
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Blackboard 

handwriting,  illustrating  inferences  as  to, 
by  means  of  a,  2191. 

Blasting 

expert    judgments    as    to,    when    received, 

2432  n.  3. 
skilled    inferences    as    to,    when    received, 

1988  n.  1. 

Blood 

intuitive  inference  as  to,  one  of  fact,  1839 

n.  2. 
resemblance,  estimates  as  to,  2078  n.  8. 
skilled   inferences   as  to   chemical   analysis 

of,   1966  «n.   1,  2. 

Bloodhounds 

action   of,   on  trial   admitted,   when,    1760 
n.  10. 

rejected,  1743  n.  4. 

Ohio  rule,  1760  n.  10. 
identity    of    scent    cannot    be    proved    by, 

1743  n.  4. 
pedigree  of,  need  not  be  shown,  1700  n.  10. 

Bodies 

actions  and,  description  of,  compared,  1815 
n.  3. 

(See  also  Body.) 

Bodily  Conditions 

(See  Body;  Conditions;  Physical  Con- 
ditions.) 

Body 

actions,  portrayal  of,  contrasted,  1815  n.  3. 
cause   and   effect   as   to,  expert  judgments 
regarding,  2420. 
misleading  the  jury,  2420  n.  4. 
necessity,  2420  n.  5. 
nervous  system,  2420  n.  11. 
injuries,  2420  n.  11. 
condition  of, 

(See  Physical  Conditions.) 
impairment  of, 

(See  Impairment.) 
medical  inferences  as  to  parts  of,  1991  n.  2. 
ordinary    inferences    from    observation    as 
to,   1846. 
animals,  1847. 
appearances, 

(See  also  Appearances.) 
minor  and  transitory,  1850. 
decreased  bodily  capacity,  1850  «.  5. 
diminished  mental  capacity,  1850  n.  5. 
health  or  sickness,  1849. 
injuries,  1848. 
pain  1850  n.  2. 
paralysis,  1850  «.  7. 
sickness  or  health,  1849. 
summarizing   physical    phenomena,    1846 
n.  5. 
skilled  inferences  from  observation   as  to, 
1994. 
medical, 

condition,  1994. 
death,  1995. 

(See  also  Death.) 
diseases,  animal,  1997. 


Body  —  cont'd 

skilled  inferences  from  observation  as  to  — 
cont'd. 
medical  —  cont'd. 
condition  —  cont'd. 

diseases,  human,   1996. 

feigning  symptoms,  1996  n.  7. 

(See  also  Symptoms.) 
preliminary  detail,  1996  n.  14. 
general  conclusions,   1994  n.  9. 
injuries,   1998,  1999. 

(See  also  Injuries.) 
jury,  protecting  province  of,  1999. 
mechanical  estimates,   2000. 
direction,  2001. 

ordinary  inferences,   2001   w.    1. 
force,  nature  of,  2003. 
location,  2002. 
nature  of  instriunent,  2004. 
position,  2005. 
nervous  disorders,  1994  n.  8. 
remoteness  excluded,  1994  n.  3. 
wounds,  ordinary  inferences  as  to,  1990. 

Bona  Fide 

(See  Bad  Faith;  Good  Faith.) 
Boohs 

(See  Account  Books.) 
Boohs  of  Account 

(See  Account  Books.) 

Breach  of  Contract 

(See  Contracts.) 
Bribery 

deliberative    inferences    from   attempts    at, 
1787  n.  2. 

Bridges 

damages  from  defects  in,  opinion  evidence 

as  to,  1820  n.  7. 
dangerous   condition  of,   conclusion   as   to, 

rejected,  2350  n.  1,  2354  n.  1. 
materials  used  in,  skilled  inferences  as  to, 

1961  n.  4. 
railroad,   objection  to   crossing,   failure   to 

hear,  1758  n.  7. 
safety  of,   conclusion  as  to,  rejected,   2354 

n.  1. 

Brohers 

value,  ability  to  estimate,  2110. 

Builders 

architects  and,  qualifications  of,  1959. 
judgments  of,  when  received,  2382  n.  3. 
services,   skilled  estimates   as  to  value  of, 

2164. 
skilled     inferences     from     observation    by, 
1958. 

construction,  1960. 

materials,  1961. 

qualifications  as  to,  1959. 

work  and  workmen,  1962. 

(See  also  Building.) 

Building 

cost  of, 

skilled  inferences  as  to,  1958,  n.  6. 

value,  as  test  of,  2175c  n.  8. 
farm,    expert   judgments   concerning,   2390 

n.  2. 
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Building  —  cont'd. 

judgments  of  expert,  when  received,  2382. 
hearsay,  effect  of,  3382  n.  8. 
scope  of  the  evidence,  2382  n.  19. 
standards  applied,  2382  n.  21. 
length  of  time,  2382  u.  23. 
money,  2382  n.  19. 
safety,  2382  n.  22. 
materials,  expert  judgments  when  received, 

2382  n.  9. 
operations,     expert     judgments     when     re- 
ceived, 2382  n.  15. 
skilled  inferences  as  to,  1959. 
bridge  building,  1961  n.  4. 
cost,  1958  nn.  6,  7. 
farm  structures,  2390  ii.  2. 
opportunities  for  observation,  1959  n.  4. 
value  of  services  used,  2164. 
value  of, 

eflfect  of  cost  of,  on,  2175c. 
similar  buildings,  2175c. 
expert  judgments  as  to,  2171e. 

{See  also  Aechitects;    Builders.) 

Building   Trades 

cause  and  effect  in,  1958  n.  4. 
(See  also  Abchitects;   Buildebs;   Build- 
ing.) 

Bullet 

skilled    medical    inferences    as    to    size   of, 
2001  n.  2. 

Burning 

value  of  real  estate,  effect  of,  on,  2158. 

Business 

ability  to  transact,  as  standard  of  insanity, 
1911  n.  3,  2012  n.  5,  2427. 
legal  standards,  2428. 

civil  eases,  2428  n.  4. 
province  of  the  jury,  2427  n.  1. 
correspondence, 

( See   Business    Coeeespondence.  ) 
customs  of,  how  proved,  1963. 
handwriting,  adoption  in  course  of,  infer- 
ences from,  2203  et  seq. 

(See   also  Handweitinq. ) 
judgments  of  experts  as  to,  when  received, 

2383. 
nonfinaneial,    witness    in,    qualified    as    to 

handwriting,  2219  n.  2. 
skilled  inferences  as  to  affairs  of,  1963. 
financial,  1963  n.  5. 
legal  services,  1963  n.  9. 

Business  Correspondence 

handwriting,  acquiescence  in,  inferences  as 
to,  2206. 

{See   also   Handweitinq.) 
witness  not  receiver,  2207. 

(See  also  Coeeespondence.) 

Business  Matters 

(See  Business.) 


Cables 

compared   with    chains,    analogy   to   proba- 
tive force,  1768. 


Calculations 

damages,  as  to,  when  rejected,  2332  n.  8. 
market  value,   customary,   in   arriving   at, 

2099a. 

(See  also  Maeket  Value.) 
voluminous  records,  may  be  used  in   case 

of,  1841  n.  9. 

California 

handwriting,  comparison  of,  rule  as  to,  in, 
2246. 
ancient  documents,  2246  n.  2. 
"  intimate  acquaintance,"  definition  of,  in, 

1908  n.  8. 

probative  force  of  inference  as  to  insanity, 
rule  in,  2500  n.  2. 

Canada 

handwriting,  rule  as  to,  in,  2227. 
insanity,  ordinary  inferences  as  to,  rule  in, 

1909  n.  3. 

Cancellation 

damages,  of,  opinion  evidence  as  to,  2339. 

Canons 

conflicting,  administration  acts  by  harmon- 
izing,  1740d,  n.   1. 

inferences,   of   reasonableness   in  weighing, 
2560  et  seq. 

(See  also  Pbobative  Foece.) 

judicial  administration,  of,  1807. 

Capabilities 

estimates  as  to,  2049  et  seq. 
animate  objects,  2049. 
causation, 

animals,   2058. 
effect  stated,  2059. 
human  beings,  2057. 
hypothetical  inferences,  2060. 
(See     also     Hypothetical     Infeb- 

BNCES.) 

future  effects,  2061. 
natural  occurrences,  2055. 
force,  application  of,  2056. 
hearing,  2049. 
mental  capacity,  2052. 
seeing,  2050. 

excess  of  reasoning,  2050  n.  9. 
other   physical  capabilities,  2051. 
work,  2051  n.  7. 
mechanical  devices,  2053. 
basis  of  estimate,  2053  n.  3. 
causation,  2064. 
cross-examination,  2053  n.   10. 
manufacturing  establishment,  of,  for  doing 

work,   2053. 
mechanic  arts,  in,  judgments  as  to,  2405. 
railroad    machinery,   of,    skilled   inferences 

as  to,  2038. 
work,   estimate   as   to,   of   animate  objects 
for,  2051  n.  7. 

Capacity 

conclusions   as   to,    to   form    intention,   re- 
jected, 2352  H.  2. 
earning,  as  standard  for  medical  inference, 

1998  II.  14. 
judgments  of  experts  as  to,  for  work,  2404 
«.   4. 
mechanic  arts,  2404. 

standard  tables,  2405  h.  2. 
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Capacity  —  cont'd. 
mental, 

{See  Mental   Capacity.) 
physical,  as  standard  for  medical  inference, 
1998  n.  15. 
impaired,  1998  w.   18. 
proponent     determines,    of    witness,    2473 

n.  1. 
testamentary, 

(See    Testamentaey    Capacity.) 
{See  also  Capabilities;  Incapacity.) 

Care-takers 

value,  ability  to  estimate,  2111. 

Carlisle  Tables 

common  knowledge  as  to,  2528. 

Carpentering 

{See  Builders;    Building.) 

Carriages 

value  of,  ordinary  estimates  as  to,  2125. 
owner,  2143. 

Carriers 

{See  Caks;  Railboads;   Steeet  Railways.) 

Cars 

damages  from  defects  in,  opinion  evidence 
as  to,  1820  n.  7. 

{See  also  Raileoads.) 
Case 

early    American    cases,    show    use    of    hy- 
pothetical form  of  question,  2453  n.  13. 
history  of  the, 

{See  History  of  the  Case.) 
right  to  pro^e  one's,  paramount,  1807  ».  1. 
state  of  the,  effect  upon  relaxation,   1742. 

Category 

defined,  1726. 

Cattle 

devices  for  protecting, 

{See  Cattle  Guards.) 
{See   also   Animals.) 

Cattle  Guards 

construction  of, 

expert  judgments  as  to,  2437  n.  5. 
skilled  inferences  as  to,  2036  n.  8. 

Causation 

basis  of,  in  uniformity  of  nature,  1732. 
capabilities    as     to,    estimates    regarding, 
2054. 
animals,  2058. 
effect  stated,  2059. 
human  beings,  2057. 

technical   inferences,  2057  n.  4. 
hypothetical  inferences,  2060. 
{See  also  Hypothetical  Inferences.) 
future  effects,  2061. 
natural  occurrences,  2055. 
force,  application  of,  2056. 

nature  of  instrument,  2056  n.  6. 
conclusions  of  fact  as  to,  when  admitted, 

2302. 
deliberative  inferences  as  to,  1784. 
effect,  stated  in  terms  of,  2331  n.  7. 


Causation  —  cont'd. 

human    beings,    in    connection    with,    esti- 
mates as  to,  2057. 
injuries,   estimates    as    to,   of    mechanical, 

2055  n.  2. 
mechanic  arts,  in,  judgments  as  to,  2406. 
mechanical,  estimates  as  to,  2054  et  seq. 
medical    inferences    as    to,    when    received, 

1992  n.  4. 
medical   judgments   as   to,   when   received, 
2420,  2423. 
administrative  details,  2423. 
body,  2420. 

misleading  the  jury,  2420  n.  4. 
necessity,  2420  n.  5. 
nervous  system,  2420  n.  11. 
conjecture  excluded,  2423. 
mind,  2421. 

ignorance   of   third   persons,   2421   nn. 
3,  4. 
permanence  of  effect,  2422. 
range  of  evidence  restricted,  2423  nn.  3 
et  seq. 
mining,    in,    expert    judgments    regarding, 

2431. 
probative   relevancy,   relation   of,   to,    1732 

nn.  9,  11. 
railroad  affairs,  in, 

expert  judgments,  2441. 
skilled  inferences,  2038  n.  9. 
relevancy  as  conditioned  by,  1746  n.  5. 
separable,   of   damages,   conclusions   as   to, 

2340  n.  5. 
Stephen's  definition  of  relevancy  based  on, 
1732  n.  11. 

Cause 

defined,  1784. 
effect,  and, 

(See   Cause  and   Effect.) 
medical  judgments  as  to  proximate,  of  dis- 
ease, 2425  n.  4. 

{See   also    Causation.) 

Cause  and  Effect 

body,   expert   judgments   regarding,   as   to, 
2420. 

{See  also  Body.) 
trades,  building,  in,  1958  n.  4. 
(See  also  Causation.) 

Certainty 

absolute,  not  required  in  inferences   as  to 

handwriting,  2199  n.   11. 
experts  as  to  value,  degree  of,  required  in, 

2171a. 
hypothetical  question,   degree  of,   required, 

2488  nn.  7,  8. 
identity,  estimates  as  to,  complete,  not  re- 
quired, 2072  n.  2. 
inferences  from  observation  as  to   effect  of, 

2500  n.  2. 
inferences,   required  in,  when,   1743. 

handwriting,  2187,  2188. 

identities  and  correspondences,  1864. 
mental,  1736. 

{See  Mental  Certainty.) 
moral,  1740. 

potential,   legally  sufBcient,   1743. 
probative    force   of   judgments,   degree   of 

required,  2525  n.  4. 
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Certainty  —  cont'd. 
skilled   inferences,  degree  of,  required  in, 
1992. 
medical,  1992. 
apt,  1992  n.  5. 
causation,  1992  n.  5. 
inclined  to  think,  1992  n.  5. 
likely,  1992  n.  5. 
opinion,  1992  ».  5. 
strength    of    mental,    witness    may    show, 

1794  n.  11. 
value, 

estimates    of,    how    required    in,    2097, 

20991. 
judgments  as  to,  degree  of,  in,  2171a. 

Chains 

compared   with   cables,    analogy   to   proba- 
tive force,  1768. 

Change 

condition,   in,  may  admit  inferences,   1809 

n.  8. 
inanimate  ob.iects,  inferences  as  to,  regard- 
ing,  1883. 

{See  also  Inanimate  Objects.) 

fire,  1884. 

force,  1885. 

water,   1884. 
injuries    from,   ordinary   inferences   as    to, 

1848. 
mental  conditions,  objective,   inferences  as 

tOi  1897. 
physical     condition,     inferences    from,     in, 

1849  n.  5. 
physical    inferences    as    to    absence    of,    in 

health  or  sickness,  1849  n.  1. 
use,  of  property  constitutes  an  increase  in 

hazard,  2393  n.  5. 
value,  in,  estimates  as  to,  2101,  2158. 

animals,  2101  n.  2. 

effect  of  manufacturing,  2101  n.  11. 

machinery,  2101  n.  12. 

owner  may  state,  2149. 

personal  property,  2101  n.  7. 

real  estate,  2101  n.  8. 

(See  also  Real  Estate.) 

Character 

language,  of,  symbolic,  1723  n.  8. 
{See    also    Chabacter    Evidence;    Moeai. 
Uniformity.  ) 

Character  Evidence 

mental  sta.te,  evidence  of,  may  be  rejected 
as,  1843  n.  11. 

Characterization 

inanimate  objects,  1886. 
injuries,   of,  by  medical  observer,   1998  n. 
12. 

Chattels 

damages   to,   opinion   evidence   as  to,   2334 

n.  7,  2339. 
identity   of,    ordinary    inferences    with    re- 
gard to,  1871. 

articles  difficult  to  identify,  1872. 
injury  to,  ordinary  inferences  as  to,   1848 

■«.  i. 

quality  of,  estimates  as  to,  2075  n.  3. 


Chattels  —  cont'd. 
rental  value  of, 

expert  estimates,  2171f  n.  10. 
ordinary  estimates,  2134  nn.  1  et  seq. 
skilled  estimates  as  to  value  of,  2155. 
conclusions  and  judgments,  2168. 
fungible,  2155  nn.  6,  7. 
non-fungible,  2155  n.   1. 
animals,  2155  n.  2. 
literary  property,  2155  n.  5. 
machinery,  2155  n.  3. 
museum  curiosities,  2155  n.  4. 
similar  property,  2155  n.  6. 

qualification    by    acquired    knowledge, 
2155  n.  3. 
value  of, 

auction  sale,  results  of,  as  determining, 

2175b  n.  17. 
change  in,  estimates  as  to,  2101  n.  7. 
domestic,  estimates  as  to,  2127. 
elements  in,  when  a  test  of,  2175d  n.  3. 
expert  estimates,  2171b  et  seq. 
ordinary  estimates  as  to,  2125  et  seq. 
correspondence,  from,  2125  n.  5. 
farm  buildings,  2128  n.  8. 
owner,  2143  et  seq. 
driver,  2143  «.  3. 
enhancing  weight,  2148  n.  3. 
entire  value,  2144  n.  2. 
expert  testimony,  2144  n.  6. 
impairing  weight,  2148  n.  6. 
reasons  given,  2144  n.  8. 
probative  force,  2i25  n.  6. 
test, 

physical  conditions,  2175h  n.  3. 

sales,  2175m. 

specific  uses,  2175s  n.  4. 

Chemistry 

skilled  inferences  from  observation  as  to, 

1964  et  seq. 
analyses,  1964. 

{See  also  Analyses.) 

instances  of,  familiar,   1966. 

weight,  1965. 
blood,  1966  nn.  1,  2. 
cross-examination,  1965  n.  3. 
drugs,  1964  n.  5. 
ilour,  1964  n.  6. 

identity  of  substance  analyzed,  1965  n.  4. 
limitations  as  to  scope,  1964  n.  8. 
milk,   1964  n.  7. 
plant  life,  1964  n.  10. 
poison,  1964  nn.  3,  9. 
qualifications,  1964  ».   11. 
stomach,   1966  n.  3. 
time,  effect  of,  1965  n.  8. 
viscera,  1969  n.  4. 

Cheques 

{See  Pkomissoey  Notes.) 
Chloroform 

intuitive    inference    as    to,    one    of    fact, 
1839  «.  3. 

Choses  in  Action 

identity  of,  ordinary  inferences  as  to,  1873. 
{See  also  Chattels.) 
Church 
government, 

{See  Chukch  Government.) 
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Church  GoTernment 

system    of,    statement   as   to   a   matter   of 
fact,  1841  n.  3. 

Circulars 

trade, 

(See  Tra.de  Circtjlaes.) 

Circumstantial  Evidence 

antecedent  and  subsequent  facts,  use  of,  in, 

1751a  nn.  7,  8. 
"  circumstantial     account "     distinguished 

from,  1740e  n.  1. 
direct  evidence,  compared  with,  1712  n.  3. 

not   necessarily    more   convincing,    1740e 
n.  4. 
direct  proof  of  facts  required,  1764  n.  8. 
handwriting, 

proof  of  identity  by,  2178  et  seq. 
(See  also  Handwriting.) 

proof  of  standard  by,  2276  n.  8. 
identity  and  correspondence,  proof  of,  by, 

1867   et  seq. 

(See  also  Identity.) 
individual    facts,    weakness    of,    insignifi- 
cant, 1764  n.  4. 
indulgence  to  proponent  of,  1740e  n.  2. 
market  value  shown  by,  2175b  n.  8. 
moral  certainty,  created  by,  1741. 
relaxation,  difficulty  of  proving  by,  ground 

for,   1740e. 
subsequent  and  antecedent  facts,  use  of,  in, 

1751a  WW.  7,  8. 
weakness  of  individual  facts,  insignificant, 

1764  n.  4. 

Circumstantial   Proof 

(See    ClBCITMSTANTIAL    EVIDENCE.) 

Civil  Cases 

(See  Civil  Proceedings.) 

Civil  Engineering 

skilled   inferences  from  observation   as  to, 
1968. 
(See  also  Engineering;   Surveying.) 

Civil  Proceedings 

handwriting,   standard  of,  how  proved  in, 
2273  n.  10. 
criminal  proceedings  distinguished,  2273 
n.  10. 
insanity,   standard   of,   embraced   in   judg- 
ment of  expert,  in,  2428  n.  4. 
liability  in,   opinion  evidence   as   to,   2344 
n.  5. 

Claim 

actual  knowledge,  to,  suflBcient,  1794  n.  7. 

adverse,    good    faith    used    to    rebut,    1786 
n.  8. 

comparison  of  hands,  effect  of,  as  to  quali- 
fications in,  2220. 

conduct,   effect  of,   inconsistent  with   pres- 
ent, 1752  n.  2. 

cruce,  explanation  of,  of  the,  1740d  n.  3. 

fact,    when    statement   as   to,   regarded    as 
one  of,  1891  nn.  7,  8. 

good  faith  used  to  rebut  adverse,  1786  n.  8. 

handwriting,    to    knowledge    in,    effect    of, 
2187a,  2199  n.  19. 

(See  also  Handwriting.) 


Claim  —  cont'd 

mental  certainty,  of,  1794  n.  11. 
mental  standard  in  handwriting,  to  knowl- 
edge of,  2212  n.  6. 

(See  also  Handwriting.) 
modesty  of,  as  to  knowledge,  distinguished 

from  ignorance,  1795. 
opinion  evidence,  to  qualifications  in,  effect 

of,  1825  n.  2. 
relaxation,  for,  of  the  enuD,  1740d. 
value,    to    knowledge    of,    suflSeient   when, 
2116. 

(See  also  Knowledge.) 

Classification 

relevant  facts,  of,  an  arbitrary  one,   1750 
n.  5. 

Clerks 

handwriting, 

ordinary  inferences,  2206  nn.  12  et  seq. 

New  York,  rule  in,  2206  n.  14. 
skilled  inferences,  2218. 

clerk  in  chancery,  2218  n.  1. 
transfer,   estimates  as   to  handwriting  by, 

2197  n.  3. 
value,  estimates  of,  as  to,  2110  n.  1. 

Clocks 

probative  force  of  coincidence  of,  1771  n.  4. 

Clothing 

owner  may  estimate  value  of,  2143  n.  2. 

Code  Pleading 

collateral  issues,  effect  of,  in  raising,  1179 
common     law      pleading    and,    contrasted, 
1740d  n.  3. 

Coexistences 

induction,  not  satisfactory  basis  for,  1732a. 
jury,  power  of  reason  as  to,  1815. 
opinion    evidence,    necessity    for    receiving, 

in  case  of,  1815. 
sequences  contrasted,  1815. 

Coin 

proving  genuineness  of,  2213  n.  1. 

(See  also  Bank  Notes;  Money.) 

Coincidences 

defined,  1769,  1772  n.  1. 

accidental,  1773  n.  6. 
clocks,  probative  force  of,  1771  n.  4. 
corroboration  by  subjective,   1771  n.   5. 
physical    objects,     relevancy    of,    between, 

1773. 
probative  effect  of,  1771  n.  5. 
probative  facts,  effect  of,  between,  1772. 

Collateral  Facts 

collateral     issues,     tending    to    raise     ex- 
cluded, 1779. 

conclusions  of  fact  in  relation  to,  2301  n.  2. 

credibility,  used  in  testing,  1779. 

deliberative   inferences,    right   to   use,    as, 
1779. 

material  witness,  in  testing,  1779  n.  1. 

relevancy    of,    in    deliberative    inferences, 
1779. 
appellate  court,  action  of,  1779. 
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Collateral    Issues 

code  pleading,  effect  of,  in  raising,  1779. 
cross    examination,    may    be    raised    upon, 

2271. 
English  discussions  as  to,  in  "  comparison 

of  hands,"  2237  n.  4. 
facts  tending  to  raise,  excluded,  1779  n.  7. 
handwriting,  comparison  of,  raising,  2232, 
2237. 

admissions,  2232  n.  2. 

cross-examination,  2271  «.  4,  2271a  n.  8. 

estoppel,  2232  «.  4,  2237  n.  6. 

experiment  as  to  genuineness,  2232  v.  5. 

qualifications   of  "expert,"  2214  n.   7. 

waiver,  2232   n.  5,  2237  n.  7. 

Collateral  Matters 

(See  Collateral  Facts.) 

Collective  Facts 

defined,   1841   nn.   10,   11. 

conduct,  as  to,  when  received,   1841a. 

indebtedness,    as    to,    when    received,    2335 

H.    1. 
ordinary  inferences  as  to  a,   1841  m.   11. 

when  rejected,  1841  n.  12. 

Color 

reasoned  inference  as  to,  a  matter  of  fact. 
1843  M.  3. 

Colorado 

handwriting,  comparison  of,  rule  as  to,  in, 
2246a. 

marks,  2246a  n.  2. 

statutory  modifications,  2246a. 
hypothetical    question,    form    of,    rule    In, 

2465. 

Commercial  Employments 

services   in,   skilled  estimates   as   to  value 
of,  2165. 

Commercial  Matters 

judgments  of  experts  as  to,  when  received, 

2383. 
corporations,  2383  n.  7. 
employment,  effect  of  change  of,  in,  2383 

n.  6. 
place,  2383  n.  5. 
propriety,  2383  n.  3. 
selling  goods,  2383  n.  9. 

advertising   preparations,    2383   n.    10. 

injuries,  effect  of,  2383  «.  9. 

quality,  2383  n.  13. 

resemblance  of  articles,  2383  n.  11. 

trade  designation,  2383  n.  12. 
time,  2383  n.  4. 
transportation,  2383  «.  14. 

Commercial  Paper 

{See    Pbomissory    Notes.) 

Commerce 

(See     Business;     Commercial     Employ- 
ments;  Commercial  Matters.) 

Commodity 

dealing    in,    qualification    as    to    value   by, 
2114. 

Common   Articles 

value  of,  estimates  as  to,  2104. 


Common  Knoirledge 

expert,  field  of,  does  not  include  a  matter 
of,  2377  H.  4. 

mining  appliances,  2434  n.  3. 

railroad  matters,  2435  nn.  5  et  seq. 

trolley  car  equipment,  2449a. 
fire  insurance,  as  to,  1976  n.  2. 
judgments  contrary  to,  1804  n.  2. 
lack    of,    ground    for    admitting    opinion, 

1818. 
mechanic    arts,    as    to    judgments    in    the, 

2412. 
standard    mortality    tables    a    matter    of, 

2528. 
standard  treatises,  2528  n.  15  et  seq. 
technical    inferences   may    be    corroborated 

by  facts  of,  2525  n.  1. 

Common  Iia^r  Pleading 

code  pleading  and,  contrasted,  1740d  n.  3. 
{See  also  Pleadings.) 

Community 

membership   in,   qualification   as   to   value. 


2112. 


[See  also  Residence.) 


Comparison  by  Juxtaposition 

defined,  2221  n.  I. 

American  views  as  to,  2222  n.  11. 

Comparison  of  Hands 

defined,  2214a,  2222. 

juxtaposition,  comparison  by,  2221  n.  1. 
misunderstood  phrase,  a,  2214e. 
sequel,  an  Interesting,  2214d. 
admissions,   use    of,   in    creating   standard 
for,  2264.. 

{See  also  Admissions.) 
American  rule,  2228  et  seq. 

{See  also  America.) 
ancient    documents,   proof   of   standard  of, 
by,  2266. 
(See  also  Ancient  Documents.) 
history  of  the  rule,  2266  n.  7. 
ante  litem  motam,  specimens  for,  must  be 
made, 

(See  Ante  Litem  Motam.) 
Canadian  rule,  2227. 
circumstantial     proof    of     standard,     2276 

n.  8. 
civil   and   criminal   cases    distinguished  in 

proving  standard,  2273  n.  10. 
claim  as  to  qualification  in,  effect  of,  2220. 
collateral  issues,  avoiding,  2232. 

{See  also  Collateral  Issues.) 
collateral   issues,   danger   of   raising,   2237. 

English  discussions,  2237. 
Colonial  rule,  2227a. 

concealment    on    cross-examination    as    to, 
2271a  H.  5. 
parties,  2271a  n.  5. 

ordinary  observer,  2271a  n.  11. 
corroborative   evidence,   when    received   as, 
2238. 
borrowing  from  England,  2238  n.  2. 
court  and  jury,  comparison  by,  2229  n.  7. 
court,  writing  in  open,  permitted  as,  2275. 
cross-examination,      practiced      on,      2271, 
2290. 

(Sec   also   Cboss-Examination.) 
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Comparison  of  Hands  —  cont'd. 

custody,  effect  of  proper,  of  document,  on 

proof  of  standard,  2276  n.  2. 
danger    of    selecting    unfair    specimens    as 

standard  for,  2221a. 
deatli,    effect   of,   in   proving   standard    of, 

2265  n.  4. 
disclaimer    of    qualification    in,    effect    of, 

2220. 
disputed    specimen    of    handwriting,    when 

must  be  produced  in  court  for,  2271. 
documents  already  in  the  case, 

English  rule,  2225  n.  2. 
documents  introduced  merely   as   standard 
accepted,  2231. 

administrative   expedients,   2232. 

Louisiana  rule,  2231   iin.  2,  3. 
documents  introduced  merely  as  standards 

rejected,  2230. 
development,  past  and  future,  of  qualifica- 
tion by,  2195,  2209  mi.  8  et  seq. 
early  law  as  to,  traces  of,  2244  n.  9. 
empirical    rules,    use    of,    in    establishing 
standard  for,  2267. 

finding  on  person,  2267  n.  3. 

Massachusetts  rule,  2267  )(.  5. 
English  discussions  as  to  raising  collateral 

issues,  2237  n.  4. 
English  rule,  2225  et  seq. 

(See  also  England.) 
estoppel,  standard  for,  proved  by,  2232  n. 

4,  2237  H.  7,  2241  n.  4,  2264a. 
evolution  of  the  rule,  2223. 
experiment   as  to  genuineness  of  disputed 

signature,  2232  n.  5. 
expert,  witness  not  an,  2224. 
inference  a  reasoned  one,  2289. 
inference   from   resemblance  received,  2240 

et  seq. 

rejected,  2236. 
jurisdictions  without  rule,  as  to,  2240  n.  2. 
jury,  province  of,  in  proving  standard  for, 

2265  n.  5. 
jury,    vi'hen    permitted    by,    with    genuine 

specimens,  2229. 
letters,  proof  of  standard  of,  by,  2266  n.  2. 
Massachusetts  rule  as  to,  2267  n.  5. 
microscopes,    witness    as    to,    qualified    by 

ability  to  use,  2217  nn.  9,  10. 
misunderstood   phrase,  an,   in   later   times, 
2214c. 

no  limitation  to  witnesses,  2214c  n.  8. 

subscribing  witnesses,  2214c  n.  6. 
ordinary  inferences  as  to,  2197  n.  8,  2225 

n.   10. 

Pennsylvania  rule  as  to,  2234. 
positive  proof  by,  required,  2267  n.  6. 
post  litem  motam,  specimens  of  handwrit- 
ing made,  2229  n.  4,  2274  n.  5. 
probative  force  of  inference  from,  2284  et 
seq. 

(See  also  Peobative  Force.) 

criminal  cases,  2288  n.  6. 

reasons  assigned,  2289  n.  1. 
public  records,  use  of,  as  proof  of  standard 

for.  2265  w.  14. 
qualifications, 

must   be   affirmatively   proved,   2194   nn. 
3  et  seq.,  2215. 
practical  experience,  2217. 
clerical   positions,  2218. 

(See  also  Clerks.) 


Comparison  of  Hands  —  cont'd. 
qualifications  —  cont'd. 

procedural     and     subjective,     when     re- 
quired, 2219  n.  5. 
study  and  investigation,  2216. 
skilled  witness  as  to,  of,  2214. 
(See  also  Handwriting.) 
close  connection,  a,  2214  n.  2. 
judge,  function  of,  2214  n.  9. 
action    of   appellate   courts   as   to,    2194 
n.  4. 
refreshing     memory,     when     allowed     for, 

2199  n.  21,  2225  n.  13,  2243  n.  2. 
requirements,  2221. 

ante  litem  motam,  2221  n.  4. 
resemblance  excluded  in  proof  of  standard 

for,  2265  n.  6. 
scope  of  evidence  as  to, 
criminal  cases,  2273  n.  10. 
limited    to    writing    of    alleged    author, 

2272. 
self-serving  specimens,  2274. 
specially  prepared  samples,  2275. 
secondary  evidence,  used  as,  2236  n.  5. 
self-incrimination,     privilege     against,     in 
proving  standard,  2273  n.  12,  2275  n.  7. 
self-serving  specimens  use  of,  in,  2274. 

(See  also  Specimens  of  Handwriting.) 
sequel  of,  an  interesting  historical,  2214d. 

Louisiana  rule,  2214d  n.  2. 
Sidney's  Trial,  use  of,  on,  2214b,  2273  n.  4. 

reversal  of  attainder,  2214b  nn.  2,  3. 
skilled    witness,    qualifications    of,    as    to, 
2214. 
connection,  a  close,  2214. 
special    rules    in    particular    jurisdictions, 
■2233. 
New  Hampshire,  2233. 
Pennsylvania,  2234. 
South  Carolina,  2235. 
specially    prepared    specimens,   use    of,    in, 
2275. 

(See  also  Specimens  op  Handwriting.) 
specimens,  unfair,  as  standard  for,  2221a, 
2277  n.  6. 

(See  also  Specimens  op  Handwriting.) 
standard  of  comparison, 

(See   Standard   op   Handwriting.) 
statutory  modifications,  2244  et  seq. 
California,  2246. 
Colorado,   2246a. 

marks,  2246a  n.  2. 
Delaware,  2246b. 
Florida,  2246c. 
Georgia,  2247. 
Hawaii,  2247a. 
Iowa,  2248. 
Kentucky,  2249. 

handwriting    of    third    persons,    2249 
n.  2. 
Louisiana,  2250. 
Missouri,  2251. 
Montana,  2252. 
Nebraska,  2253. 
New  Jersev,  2254. 
New  Yorki'  2255. 
Oregon,  2256. 
Pennsylvania,  2257. 
Rhode  Island,  2258. 
Tennessee,  2259. 
Texas,  2260. 
Wisconsin,  2261. 
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Comparison  of  Hands  —  cont'd. 
statutory  modifications  —  cont'd. 
United  States,  2262. 
England,  2226. 

irrelevant  specimens,  2244  n.   3. 
qualifications    required    for    comparison, 
2245. 
action  of  appellate  courts,  2245  n.  2. 
traces  of  earlier  law,  2244  n.  9. 
subjective   qualifications  of  witness  as  to, 
2219. 
alleged  writer  disqualified,  2219  n.  4. 
claim  and  disclaimer,  2220. 
nonfinancial  business,  2199  n.  2. 
procedural  qualifications,  2219  n.  5. 
Pennsylvania  rule,  2219  n.  6. 
substantial  qualifications  required  of  wit- 
ness, 2194  n.  4. 
territorial   federal   courts,   rule   in,   as   to, 

2236  n.  6. 
understanding  phrase,  necessity  for,  2222. 
comparison  by  juxtaposition,  2222  n.  5. 
American  views,  2222  n.  11. 
unfair   specimens,   danger   of   selecting,   as 

standard  for,  2221a,  2277  n.  6. 
what  writings  may  be  compared,  2255  n.  7. 
witnesses,  comparison  by,  2236  et  seq. 
witnesses,    number    of,    required    to    prove 

standard,  2276  n.  2. 
writings, 

case,  already  in  the,  used  for,  2239   2241, 

2242. 
introduced  as  standards  used  for,  2243. 
{See  also  Haisdweiting. ) 

Compensation 

skilled  inferences  as  to,  of  workmen,  1962 
n.  4. 

(See  also  Pegfessional  Seevices.) 

Competency 

observation,    opportunities    for,    by,     1824 
n.  3. 
(See  also  Oppoetdnities  fob   Obseeva- 

TION. ) 

witnesses,  of, 
(See   Qualifications   of   Witnesses.) 
(See  also  Abiutt.) 

Completeness 

indulgence  given  for  purposes  of,  1742a. 

Complexity 

hypothetical  questions,   a  consideration  as 
to,  2489. 
expedients   for   avoiding,   2489   nn.  6   et 
seq. 

Component  Facts 

constituent  and,  contrasted,  1718f  n.  3. 
evidentiary    facts    contrasted    with,     1712 
n.  6. 

Concept 

terms,  relation  to,   1723. 

Conclusions 

defined,  1803,  2291. 
logic,  in,  1728a. 
fact, 

(See  Conclusions  of  Fact.) 


Conclusions  —  cont'd. 

independently     relevant,     when      received, 

1803. 
inference  contrasted,  1803. 

degree,  a  question  of,  2292,  2293. 
judgments    contrasted,    2291    n.    11,    2454, 

2455. 
law, 

(See  Conclusions  op  Law.) 
observation,  from, 

(See  Conclusions  op  Fact.) 
opinion,  necessity  for  receiving,   1811. 
probative  force  of,  2512. 

how  tested,  2512. 
reasoning,  involution  of,  in  case  of  a,  1803. 
skilled  witness,  drawn  by,   1829. 

value,  estimates  as  to,  2119,  2168  et  seq. 
personal   property,   2169. 
real  estate,  2170. 
reproduction,  cost  of,  2171. 
witness  cannot  draw,  from  evidence,  2291 
n.  9. 

Conclusions   from    Observation;   Fact 

(See  Conclusions  op   Fact.) 
Conclusions   from   Observation;   I<aw 

(See  Conclusions  of  Law.) 
Conclusions  of  Fact 

admissibility,  requirements  for, 
necessity,  2294. 

protecting  province  of  the  jury,  2295. 
relevancy,  2296. 

constituting    facts,    ability    to    detail, 
2296. 
cross-examination,  2296  n.  4. 
propositions   in  issue,  2297. 
res  gestw,  2298. 
objective,  2299. 
subjective,  2300. 
admitted,  when,  2301,  2322. 
causation,  2302. 
collateral  facts,  2301  «.  2. 
condition,  2303. 
dangerous,   2303. 
financial,  2304. 

(See    also    Financial    Condition.) 
account  books,  2304  n.  5. 
rejected  when,  2303  n.  7. 
physical,  2306. 

when  rejected,  2305  n.  6. 
psychological,  2305. 

when  rejected,  2305  n.  6. 
safe,  2303. 
necessity,  2306. 

when  rejected,  2319. 
negative  facts,  2307. 

reasoned  inferences,  2307  n.  9. 

rejected  when,  2307  n.  11. 
indirectness,  of,  2307  ii.  8. 
possibility,  2308. 

(See  also   Possibilities.) 
qualification  of  observer,  2309. 
when  rejected,  2320. 

conditional  possibility,  2321. 
sufficiency,  2310. 

(See   also   Sufficiency.) 
suppositions,  2324  n.  3. 
utility,  2316. 
voluminous  data,  2317. 
criminal  cases,  2317. 
conclusions  from  the  evidence,  2291  n.  9. 


TEMPOEAEY  INDEX  TO  VOL.  III. 


3485a 


rBeterenoes   are   to    Sections;   Volume   III,   sees.    1709-2573.] 


Conclusions  of  Fact  —  cont'd. 
degree,  a  question  of,  2292. 

cautions,  2293. 
financial    conditions    by    aid    of    account 

books,  as  to,  2304  n.  5. 
grave  objection,  a,  2291  n.  6. 
harmless  error,  2291  n.  12. 
independent  relevancy  of,  2291  n.  13. 

suppositions,  2324  n.  8. 
judgments  contrasted,  2291  n.  11,  2325  n.  2. 
matters  of  law,  as  to  sufficiency  in,  2323 

n.  4. 
preliminary     statement     of     constituting 

facts,  2305  n.  12. 
qualifications,  as  to,  when  received,   2305. 
question  of  degree,  a,  2292. 
rejected,  when,  2291. 

conclusions  from  the  evidence,  2291  n.  9. 
conduct,  2318. 

proving  custom,  2318  n.  4. 
sweeping  expressions,  2318  n.  10. 
danger  or  safety,  2303  n.  7. 
financial  condition,  2303  n.  7. 
inference  of  necessity,  2319. 
when  admitted,  2319  n.  6. 
inference  of  possibility,  2320. 

(See  also  Possibilities.) 
inference  of  probability,  2322. 

(See  also  Pbobabilities  ) 
intoxication,   1879. 
sufficiency,  2323. 

{See  also  Sufficiency.) 
suppositions,   2324. 
admitted,  2324  n.  3. 

Conclusions  of  Law 

admitted,  when,  2329  et  seq. 
agency,   2330. 

{See  also  Agbnct. ) 
rejected,  when,  2338. 
authority  in  general,  2330. 

rejected,  when,  2338. 
correctness  of  copy,  2329  n.  1. 
damages,   2331. 

{See  also  Damages.) 
necessity  for  receiving,  as  to,  2331. 
practical  convenience,  2101,  2332. 
public  purpose,  taking  for  a,  2333. 
other  diminution  in  value,  2334. 
rejected,  when,   1820,  2339,  2342. 
elements  of  damage,  2340. 
eminent  domain,  2341. 
legal  reasoning,  2343. 
graver  objections,  2344. 
due  care,  2353  n.  7. 
due  diligence,  2329. 
indebtedness,  2335. 

rejected,  when,  2345. 
negative  facts,  2327,  2330  n.  4. 
ownership,  2336. 

{See  also   Ownekship.) 
rejected,  when,  2359. 
possession,  2337. 

rejected,  when,  2360. 
"reasonable,"  2329  n.   1. 
relations,  when  rejected,  2360a  n.  7. 
customary  conduct,  as  to,  when  irrelevant, 

2353  n.  2. 
experts  cannot  state,  2325  n,  2. 
guilt,  as  to  implication  of,  2344. 
hypothetical    question,    cannot    be    stated 
upon,  2461  n.  8. 


Conclusions  of  Iiaw  —  cont'd. 
judge,    intrusion    upon    function    of,    pre- 
vented, 2361  et  seq. 
admitted,  when,  2361  n.  12. 
agency,  2338. 
confession,    voluntary    nature    of,    2361 

n.  4. 
construction'  of   documents,  2363. 

persons  not  called  as  witnesses,  2363. 
distinction,  an  important,  2362. 
attitude  of  the  judge,  2362  n.  1. 
action  of  appellate  courts,  2362  n.  1. 
due  diligence,  2361  n.  8. 
figures,  meaning  of,  2369. 
legal  efifect  of  spoken  language,  2364. 
contracts,  meaning  of,  2365. 
when  conclusion  is  received,  2366. 
understanding,  2367. 

{See  also   Understanding.) 
phrases,  meaning  of,  2370. 

{See  also  Pi-ieases.) 
proper  filing  of  papers,  2361  n.  14. 
reasonable  time,  2361  n.  10. 
regularity  of  proceeding,  2361  n.  13. 
testamentary   capacity,    1921. 
words,  meaning  of,  2368. 
legal  reasoning,  element  in  a,  2326. 

negative  facts,  2327. 
prejudicial  error,  as  to  negligence,  regard- 
ing, 2353a  n.  14. 
proper  conduct,  as  to,  irrelevant  on  issue 

of  negligence,  2353  n.  8. 
psychological  facts,  use  of,  in,  2328. 
reasonable,  what  is,  as  to,  when  admitted, 

2329. 
rejected,  when,  2338  et  seq. 
agency,  2338. 

authority  in  general,  2338. 
capacity  to  form  intention,  2352  n.  2. 
contributory  negligence,  2353  n.  3. 
damages,  1820,  2339  et  seq.,  2342. 

{See  also  Damages.) 
due  care,  2353  n.  5. 
indebtedness,  2345. 
insurance,  1976  n.  7. 
justification,  2346. 
legal  effect, 

transactions,  2347. 
legal  rights,  2348. 

when  admitted,  2348  n.  6. 
liability,  2349. 
intent,  2352. 
mental  state,  2352. 

{See  also  Liability.) 
municipal,  2350. 
personal  injuries,  2351. 
negative  facts,  2327  n.  5. 
negligence,  2353. 

{See  also  Negligence.) 
conduct,  habitual,  2355. 
conduct,  reasonable,   2357. 
danger,  2354. 
habitual  conduct,  2355. 
personal   injuries,   2356. 
property,  use  of,  2358. 
reasonable  conduct,  2357. 
safety,  2354. 

{See  also  Safety.) 
ownership,  2359. 
personal  conduct,  2353  n.  1, 
possession,  2360. 
relations,  2360a. 
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Conditions 

bodily,  medical   inferences  as   to,   1994,   et 
seq. 

(See  also  Body.) 
change  in,  may  admit  inferences,  1809  n.  8. 
conclusions  as  to,  when  admitted,  2303. 

when  rejected,  2303  n.  .7. 
dangerous,  2303. 
experiment,  of,  must  be  those  of  res  gestw, 

1743. 
financial,   2304. 

(See   also   Financial   Conditions.) 
inferences,    change    in,    may    admit,    1809 

n.  8. 
mental, 

(See  Mental  Conditions.) 
physical,   2305. 

(See  also  Physical  Conditions.) 
psychological,   2305. 

(See  also  Mental  Conditions.) 
res  gestce,  of  experiment  must  be  those  of, 

1743. 
safe,  2303. 
sidewalk,  inferences  of  ordinary  observer  as 

to,  of,  1888  n.  5. 
subjective, 

(See  SuBJECTiVB  Conditions.) 
value,  under  changed,  estimates  as  to,  2158. 

(See  also  Real  Estate.) 
vessels,  of,  skilled  inferences  as  to,  1985. 
ordinary  inferences,  1985  n.  6. 
(See  also  Impairment;  Negligence.) 

Conduct 

admissions  by, 

(See  Admissions  by  Conduct.) 
animals,  of,   conclusions   as   to   safety,   re- 
jected, 2318  re.  6. 
careless,  characterization  as,  rejected,  2354 

re.  9. 
characterization  of,  ordinary  inferences  as 
to,   1859,   1860. 
sweeping  expressions,  2318  re.  10. 
claim,  present,  effect  of,  inconsistent  with, 

1752  re.  2. 
conclusions  of  fact  as  to,  rejected,  2318. 

proving  custom,  2318  re.  4. 
contracts  may  be  shown  by  contemporane- 
ous, 1755  n.  7. 
subsequent  conduct,  or,  1755  re.  7. 
customary, 

(See  Habits.) 
dangerous  nature  of,  conclusions  as  to,  re- 
jected, 2354  rere.  9,  10. 
habitual, 

conclusions  of  law  as  to,  when  rejected, 
2355. 

(See  also  Habits.) 
hearsay  implied  from  proof  of,  1900  n.   1. 
inconsistent,  showing  of,  on  rebuttal,  2542 

n.  5. 
intuitive   inferences   as   to,   when   received, 
1841a. 
administrative  limitations,  1841a  n.  4. 
irrelevancy,   1841a  re.  6. 
mental   conditions,  inferences  as  to,   from, 

1900. 
necessary,  conclusions  as  to,  rejected,  2354 

11.  9. 
ordinary  inferences  from  observation  as  to, 
1851  et  seq. 
animals,  1852. 


Conduct  —  cont'd. 

ordinary  inferences  from  observation  as  to, 
cont'd. 
common,  1853. 

preliminary  details  required,  1853  n.  3. 
complicated,   1854. 
effort,  object  of,  1858. 
human,   1856. 

(See  also  Human  Conduct.) 
mutual  relations,  1857 

(See  also  Belation.) 
probative  force  of  inference  as  to,  2500  nn. 

13  et  seq. 
proper, 

(See  Propee  Conduct.) 
reasonable, 

(See  Reasonable  Conduct.) 
safety  of,  conclusions  as  to,  rejected,  2318 

n.  6,  2354  nn.  9,  10. 
unusual,  conclusions  as  to,  when  rejected, 

2318  n.  8. 
usual,    conclusions    as    to,    when    rejected, 

2318  re.  7. 
voluntary,    conclusions    as    to,    when    ex- 
cluded,  2318   re.   9. 

(See  also  Habits.) 

Conjecture 

animals,    inferences   as    to   future   conduct 

of,  affected  by,  rejected,  2058  n.  3. 
causation,    in    connection    with,    rejected, 
2061. 

medical  judgments,  2423. 
damages,    excluded    as    to    conclusions    of, 

2332  re.  4,  2343  re.  1. 
death,  excluded  in  medical  inferences  as  to, 

1995  n.  4. 
distance,  estimates  as  to,  excluded  in,  2068 

n.  1. 
evidence  of,  rejected,  1743  re.  4. 

distance,  estimates  as  to,  2068. 

profit  and  loss,  estimates  as  to,  2071. 
excess  of,  on  estimates  as  to  capability  of 

seeing,  2050  n.  9. 
exclusion,    ground   for,    presence   of,    1743, 

1846  re.  9. 
expert,  congenial  field  of  the,  2568. 
experts,   judgments   of,   excluded   in,  2380, 
2381,  2423. 

medical,  2423. 

range  of  evidence  restricted,  2423l  nn. 
3  et  seq. 

reasoning  distinguished,  2381   n.  4. 
form,  not  a  matter  of,  1743  re.  4. 
handwriting,  excluded  in  inferences  as  to, 
2179  n.  8. 

erasures,  2184  re.  8. 
injuries,  excluded  in  medical  inferences  as 

to,  1998  re.  4. 
medical    inferences    affected    by,    when   re- 
jected, 201G. 
profit   and   loss,   excluded  in   estimates   as 

to,  2071  rere.  7,  8. 
res  inter  alios  may  present   too   large  an 

element  of,  1743  n.  4. 
value,  as  test  of,  cannot  be  used,  2172  n.  3, 

2175d. 

Connecticut 

attending  physician  a  non-expert  as  to  in- 
sanity, 2011  n.  1. 
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Connecticut  —  cont'd. 
credibility     of     witness     reestablished     at 

stage  of  rebuttal  in,  2518  n.  5. 
standard  treatises,  use  of,  in,  2528  n.  2. 

cross-examination,  2540  n.  1. 

Connivance 

habit  or  custom  may  tend  to  show,  1741e 
n.  17. 

Consciousness 

objective   mental   conditions,   inferences  as 
to,    1898. 

(See  also  Mental  States.) 

Consent 

intention    an    essential    part    of   a   legally 
valid,  2352  n.  3. 

Consequent  Facts 

subsequent,  must  be,  1751a  n.  6. 

Consequential  Inferences 

defined,  2079. 

evidence,  not  properly  classed  as,  2079. 

Consideration 

infirmative, 

{See    INFIEMATIVE    CONSIDEBATIONS.) 

irrelevant,  statement  of,  when  rejected  as, 
1794  n.  4. 
admitted,  when,  1795  n.  5. 

Consistency 

medical  inferences,  as  a,  standard  for,  1998 
n.  10. 

Consistent  Facts 

admitted,  when,  1753. 
locality,  presence  in,  among,  1753  n.  1. 
locus,  presence  at  a,  among,  1753  n.  1. 
parties,    relative   rights    of,   in   admitting, 

1754. 
relevancy  of,  1752. 

Constituent  Facts 

agency,   conclusions   of   law   as   to,   stated, 

2330  n.  2. . 
component  and,  contrasted,  1718f  n.  3. 
establishing,   1718f. 

{See  also  Constituting   Facts.) 

Constituent   Relevancy 

defined,  1713. 

perfect  induction  a  matter  of,  1731  n.  5. 

probative  relevancy  contrasted  with,  1728b 

n.   7. 
universal     proposition,     relation     of,     to, 

1728b. 

Constituents    for   Judgments   of   Value 

auction   sales,  2175b. 

bids  without  sales,  2175b  n.   3. 
involuntary  sales,  2175b  n.  2. 
market  value,  2175b  «.  7. 

direct  and  circumstantial  proof,  2175b 
n.  8. 

fact,  2175b  n.  9. 
personal  property,  2175b  n.  17. 
probative  force,  2175b  n.  22. 
real  estate,  2175b  n.  20. 
recapitulation,  2175b  n.  14. 


Constituents   for   Judgments   of   Value 

—  cont'd. 
cost  as  a  test  of  value,  2175c. 

creating  similar  article,  2175o  n.  9. 
irrelevancy,  2175c  n.  11. 
market  value,  2175c  n.  12. 
necessity,  2175e  n.  1. 
production,  of,  2175c  n.  5. 
buildings,  2175c  n.  8. 

similar  buildings,  2175c,  n.  9. 
crops,  2175c  n.  5. 
purchase,  of,  2175c  n.  3. 
reproduction,  of,  2175c. 
repairs,  2175c  n.  15. 
second-hand  articles,  2175c  n.  4. 
services,  2175c  n.   16. 
elements  of  value,  2175d. 

personal  property,  2175d  n.  3. 
real  estate,  2175d  n.  5. 
services,  2175d  n.  15. 

remoteness  excluded,  2175d  n.  21. 
reputation,  2175d  n.  20. 
res  inter  alios,  eff'ect  of,  2175d  ».  21. 
speculation  excluded,  2175d. 
financial  condition,  2175e. 

stock,  value  of,  2175e  n.  2. 
infirmative  considerations,  2175f. 

legal,  2176f  n.  2. 
leases,   rental  value  how   shown  by,   as  a, 

2175q. 
offers,  2175g. 

purchase,  2175g  n.  5. 

collateral  offers  rejected,  2175g  n.  6. 
market  value,  effect  on,  2175g  n.  8. 
present  ability  to  carry  out  required, 

2175g  n.  6. 
similar  property,  2175g  n.  6. 
unwillingness  to,  2175g  n.  7. 
sale,  2175g  n.  10. 

market  value,  effect  in  proving,  2175g 

n.  16. 
remoteness,  2175g  n.   13. 
undisclosed  willingness,  2175g  n.  10. 
services,  2175g  n.   19. 
physical  condition  of  the  property,  2175'i. 
personal  property,  2175h  n.  3. 
real  estate,  2175h  n.  6. 
remoteness,  21751. 

leases,  2175q. 
rental  value,  2175j. 
changes  in,  2175j  n.  4. 
probative  force,  2175j  n.  10. 
similar  property,  2175j  n.  9. 
sales  of  the  property,  2175k. 

admissibility,  conditions  of,  2175k  n.   6. 
changes     in     condition,     2175k    n.    9, 
2175m  n.  5. 
personal  property,  2175m  n.   5. 
cross-examination,   2175k  nn.   4,   11. 
market  value,   21751. 
opponent,  rights  of  the,  2175k. 
personal  property,  2175m. 
real  estate,  2175n. 

effect  of  difference  in  conditions   2175n 

n.   13. 
exchanges,  2175n  n.  9. 
forced  sales,  2175n  n.  1. 
good  faith  must  be  shown,  2175n  n.  6. 
leases,  2175q  n.  7. 
lump  price,  2175n  n.  10. 
settlements,  2175n  n.  13. 

differences     in     physical     condition, 
2175n. 
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Constituents  for  Judgments  of  Value  — 

cont'd. 
sales   of  the  property  —  cont'd. 
real  estate  —  cont'd. 

similar  property,  2175n  n.  1. 

information  from  others,  2175n  n.  1. 
services,  2175r. 

earning  capacity  in  other  employ- 
ments, 2175r  n.  8. 
independent  relevancy,  2175r  n.  9. 
Philippines,  rule  in,  2175r  n.  1. 
testing,  use  of  sales  of,  in,  2175o. 
appellate    courts,    action    of,    21750 
n.  8. 
similar  property,  2175o. 

analogy,  reasoning  by,  2175o. 

effect  of  express  contract,  2175o  n.  4. 

personal  property,  2175p. 

second-hand  articles,  2175p  n.  7. 
secondary  evidence,  2175p  n.  9. 
real  estate,  2175q. 

post  litem  motwm,  2175q  n.  1. 
recitals,  effect  of,  2175q  n.  4. 
remoteness,  2175q  «.  6. 
substantial      similarity      alone      re- 
quired, 2175q  n.  12. 
minor  points,  2175q  n.  13. 
reasonable  distance,  2175q  n.  14. 
testings  21750  n.  7. 
action  of  appe'llate  court,  2175o  n.  8. 
services,  proof  as  to  value  of  similar,  as  a, 

2175r. 
specific  uses,  adaptability  to,  2175s. 
personal  property,  2175s  ?i.  4. 
real  estate,  2175s  n.  6. 
second-hand  articles,  2175s  n.  5. 

Constituting  Facts 

ability  to   place  before   jury,  excludes   in- 
ference, 1813  n.  4. 
insufficient  detail  of,  rejection  on  account 
of, 
estimates,  2044  n.  4. 
value,  estimate  of,  2118  n.  7,  2123  n.  6. 
ordinary  inferences  as  to  mental  states,  of, 

when  stated,  1945  n.  6. 
preliminary  statement  of,  when  required, 
causation,  hypothetical  inferences  as  to, 

2060  n.  5. 
conclusions  of  fact,  2296. 
conduct,   common  inferences  as  to,   1853 

n.  3. 
damages,  conclusions  of  law  as  to,  2331 
n.  6,  2334  n.  8. 
complete  success  impossible,  2234  n.  8. 
estimates,  2044  n.  3. 

quantity,  2077  n.  12. 
expense,  estimates  as  to,  2071  n.  9. 
financial  condition, 

conclusions  as  to,  2304  n.  8. 
reasoned  inferences  as  to,  1843a  «.  11. 
handwriting,  inferences  as  to,  2180  n.  2, 
2191. 
use  of  illustrations,  2191  n.  3. 
hypothetical  question,   not  required   for, 

2456  n.  7. 
insanity,  ordinary  inferences  as  to,  1911 
nn.  2,  3. 

(See  also  Insanity.) 
intoxication,   ordinary    inferences    as   to, 

1879  n.  6. 
mechanic  arts,  1989  n.  6.  I 


Constituting   Facts  —  cont'd. 
preliminary  statement  of,  when  required  — 
cont'd. 
medical  inferences,  2019  et  seq. 
death,  1995  n.  9. 

diseases  of  human  beings,  1996  n.   14. 
mining,  2033. 
nautical  affairs,  1982. 
observation,   inferences  from,   1813,   1824 
n.  8,  1845  n.  14. 
advantages  from,  1813  n.  3. 
probative  force,  2500. 

[See  also  Pbobattve  Foece.) 
physical  condition,  2305. 
conclusions  as  to,  2305  n.  12. 
psychological,  or,  2305. 
possibilities,   conclusions   of   fact   as   to, 

2308  n.  10. 
psychological    inferences    as    to    self-re- 
garding states,  1933  n.  7. 
railroad  matters,  2035  n.  3. 
resemblance,  2078  n.  9. 
sanity,   ordinary   inferences   as    to,    1922 

n.  II. 
stock    raising,   skilled    inferences    as    to, 

1975  71.  8. 
surveying,  skilled  inferences  as  to,  1970 

n.  2. 
understanding,    conclusions    as   to,    2367 
n.  21. 
value,  preliminary  detail  of,  when  required 
in,  estimate  of,  2118. 
complete     statement    not    needed,    2118 

n.  7. 
conclusions    drawn    by    skilled    witness 

2119  n.  3. 
"description  of  property,"  2118  n.  3. 
effect  of  substantive  law,  2118  n.  8. 
farm,  2120. 

illegal  evidence,  2118  n.  12. 
insuflBcient,    when    rejected,    2118    n.    7, 

2123,  2124. 
land,  unusual  uses,  2121. 
personal  property,  2118  n.  3. 
real  estate,  2118  n.  2. 
sales  of  property,  2122. 
services,  2118  «.  4. 
skilled  obserer,  2119  et  seq. 
witnesses  as  to,  of  insanity,  1911  n.  21. 
ability  to  sta,te  preliminary  details,  1911. 
(See  also  Phenomena.) 

Construction 

building,  skilled  inferences  as  to,  1960. 
documents,   of,   conclusions   of   law  as  to, 
when  rejected,  2363. 

admitted,  when,  2363  n.  13. 

effect  of  document,  2363  it.  5. 

facts,  2363  ii.  7. 

lost  instrument,  2363  )i.  10. 

parol  proof  of  contents,  2363  n.  8. 

psychological  facts,  2363  ii.  11. 

skilled  inferences,  2363  n.  5. 
firearms,  of,  skilled  observation  as  to,  1990. 

dealers,  1990  n.  13. 

experiments,  1990  n.  8. 

ordinary  inferences,  1990  «.  19. 

sounds,  1990  n.  15. 

wounds,  1990  n.  17. 
marine,  skilled  observation  as  to,  1984, 
mine,  skilled  inferences  as  to,  2032  n.  4. 
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Construction  — cont'd. 

railroad,  judgments  of  experts  as  to,  2437. 
{See  also  Railroads.) 
■when  rejected,  2438. 
railroad,  skilled  observations  as  to,   2036. 
cattle  protection,  2036  n.  8. 
crossings,  2036  n.  6. 
street  railway,  expert  opinions  as  to,  2440. 

Contingency 

{See   CONJECTUBE.) 

Contracts 

breach  of,  damages  for,  conclusions  as  to, 
2334  n.  9,  2339  n.  8. 
amount  of  work,  2234  n.   10. 
profits,  2339  n.  8. 

conclusions    as    to    understanding    meaning 
of  written,  2367  n.  25. 

conduct,   may  be  shown  by  contemporane- 
ous, 1755  n.  7. 
subsequent  conduct,  1755  n.  7. 

damages  for  breach  of,  opinion  evidence  as 
to,  2339  n.  8. 

meaning  of,   conclusions  of  law  as  to,  re- 
jected, 2365. 
technical  inferences,  2385  n.  6. 

modification   of,   cannot   be   stated   in   con- 
clusion of  witness,  2364  n.  3. 

performance   of,   opinion    as    to,   when   re- 
jected, 2344  n.  11. 

subsequent   conduct,    may   be   shown,    1755 
«.  7. 

Contradiction 

handwriting,  not  permitted  as  to,  2290  n.  9. 
inferences,  how  tested  by  means  of,  2523. 
judgments,    probative   force,   how   rebutted 

by,  2542. 
secondary  evidence,  by,  1742a  n.  2. 
value,  effect  on  estimate  of,  of  absence  of, 

2174. 
{See  also  Contbadictobt  Statements.) 

Contradictory  Statements 

experts,  force  of,  how  tested  by,  2542. 
rebuttal,  2542. 

subjective    relevancy    of,    by    way    of    Im- 
pairment, 1787. 

value,  opinion  evidence  as  to,  how  afiFected 
by,  2171h. 

{See  also  Contradiction.) 

Contributory  Negligence 

conclusions  as  to,  when  rejected,  2353  n.  3. 
person  who  acts,  2353  w.  4. 

Control 

court,  by  legislature  of,  undesirable,  1720b. 
experts,   by   administration,  of,   1804  n.  2. 
premises,    exercising,    over,    a    matter    of 
fact,  1841  n.  6. 

Convenience 

damages,  conclusions  of  law  as  to,  ground 
for  receiving,  2101,  2332. 

{See  also   Damages.) 

Conversation 

conclusions   as   to   understanding,   rejected, 

2367  n.  15. 
identification   in   ease   of   telephone,    1741c 

n.  8. 


Coordination 

power   of,   differences   in   witnesses   as   to, 
1955. 

Copula 

defined,  in  logic,  1723. 
Corporation 

judgments  of  experts  as  to,  when  received, 

2383  n.  7. 
officers  of, 

{See  Officers.) 

Correspondence 

business, 

{See   Business    Correspondence.) 
circumstantial  evidence  of,  proof  by,  1867. 
chattels,  1871. 

articles  difficult  to  identify,  1872. 
criminal  cases,  1872  n.  3. 
chose  in  action,  1873. 
footprints,    1874,   1875. 
jury,  province  of,  1876. 
other  correspondences,   1878. 
other  tracks,   1877. 
hair,  similarity  of,  1878  n.  2. 
objective   facts,    1868. 
offences,   1873. 

pedigree  evidence,  analogy  to,  1870. 
subjective  facts,  1869. 
handwriting,   family,    qualifications    as    to, 

2206,  2207  n.  4. 
hearsay  excluded  in  ordinary  inferences  as 

to,  1863  n.  1. 
identity  and,  of  persons,  inferences  as  to, 

1865. 
ordinary    inferences    from    observation    as 
to,   1861,   1878. 
footprints,  2079  n.  3. 
reasoning   essential,   when,    1862. 
animals,   1866. 

certainty  of   inference  required,   1864. 
persons,    1865. 

cross-examination,   1865  n.   3. 
qualifications  of  observer,  1863. 
tracks,  2079  n.  3. 
value,   qualifications  to  estimate,  not  sup- 
plied by,  2125  ■«.  5. 

{See    also    Business    Correspondence; 
Letters.) 
Corroboration 

coincidence,  effect  of,  1771. 
subjective,  1771  n.  5. 

"  comparison   of    hands,"    required   in   evi- 
dence by,  2290. 

impairment,  methods  of,  an,  1768. 

inflrmative  explanation,  removes,  1768  n.  5. 

objective  relevancy,  in  ease  of,  1768  etseq. 
cumulative,   1770. 
methods  of,  1768. 

subjective  relevancy,  in  case  of,  1777. 

Corroborative  Facts 

judgments,  enhancing  weight  hy,  2525. 
basis  of  reasoning,  facts  added  to,  2527. 
certainty,  degree  of,  2525  n.  4. 
experiment,  confirmation  by,   2526. 
illustrations,  effect  of,  2525  n.  7. 
practical  and  technical  knowledge,  2525. 
standard  treatises,  2528. 

{See  also  Standard  Treatises.) 
adoption  by  expert  of   statements  in, 

2529. 
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Corroborative   Facts  —cont'd. 

judgments,   enhancing  weight  by  —  cont'd. 
standard  treatises  —  cont'd. 
evasions,  prevention  of,  2532. 
evidence,  not  regarded  as,  2531. 
refreshing  memory,  2530. 
technical    inferences   by   common   knowl- 
edge, 2525  n.  1. 

[See  also  Corroboration.) 

Cost 

buildings,  sicilled  inferences  as  to,  of,  1958 

n.  6. 
estimates  from  observation  as  to,  2071. 

domestic  expenses,  2071  n.  3. 

farming  affairs,  2071  n.  1. 

preliminary     detail     of     facts     required, 
2071   n.   9. 

profit  and  loss,  2071  n.  5. 

railroad  matters,  2071  n.  2. 
judgment    of    expert,    as    constituent    for, 

2175e. 
[See   also    Constituents   for   Jltdgments 

OF  Value.) 
market    value,    of    production,    effect    on, 

2099a  n.  i. 
mechanic  arts,  in,  judgments  as  to,  2407. 
owner   may   estimate,   of  household   furni- 
ture, 2145  n.  1. 
value,  skilled  estimates  as  to,  affected  by, 
2159. 

conclusions  and  judgments,  2168. 
work,    skilled    estimates    as   to,    of   doing, 

2163. 

Court 

adjective  law,  province  of  the,  in,  1720. 
administration    essential    to    province    of, 

1720a. 
appellate, 

(See  Appellate  Courts.) 
balance    of   indulgence,   should   hold,   even, 

17423  n.  2. 
"  comparison  of  hands,"  rule  in  territorial 

federal,  2236  n.  6. 
control     of,     by     legislature     undesirable, 

1720b. 
ecclesiastical, 

(See  Ecclesiastical  Courts.) 
intuitive  perception  by  the,   1739. 
objective  and  subjective  relevancy,   1762. 

weight,   1762  h.'  1. 
perception,  intuitive,  by,  1739. 
province  of  the,  1720. 

administration,  elimination  of,  from,  im- 
possible, 1720a. 
substantive  law,  province  of  the,  in,   1720. 
tribunal  of  fact,  sitting  as, 

(See  Judge  Sitting  as  Jury.) 

weight  of  objective  inferences  for,  1762  n.  1. 

(See  also  Judge.) 

Credibility 

inferences,     weight     of,     how     affected    by 
cross-examination  as  to,  2518. 

(See  also  Rebuttal;  Testing.) 

intuition,  of,  in  administration,  1806. 

material   witness   of,   collateral   facts  used 
in  testing,  1779. 

opinion  evidence  as  to,  of  material  witness, 
when  rejected,  1820  )?.  5. 

relative,  witness  cannot  state,  1825  n.  3. 


Credibility  —  cont'd. 
witnesses,  of, 

judge,  improper  rulings  by,  as  to,  2557. 
jury,  for  the,   2551   nn.  5   et  seq.,  2552 
n.  1,  2554  n.  2. 

Crime 

protecting  province  of  the  jury, 

medical  inferences,  how  limited  in,  1999 
n.  1. 

Criminal  Cases 

(See  Criminal  Proceedings.) 

Criminal  Liability 

standard  of  insanity,  as,  embraced  in  judg- 
ment of  expert,  2428  nn  5  et  seq. 

Criminal   Proceedings 

articles  difficult  to  identify  in,  1872  n.  3. 
data,  voluminous,  conclusions  of  fact  from, 

2317. 
handwriting,   standard  of,   how  proved  in, 
2273. 

civil  cases  distinguished,  2273  n.  10. 

privilege  against  self-incrimination,  2273 
n.  12. 

Seven  Bishops,  trial  of  the,  2273  n.  6. 

Sidney's  trial,  2214b. 
earlier  cases,  2273  n.  7. 
hypothetical    question,    form    of,    used    in, 

2459  n.  5,  2464  n.  9.. 
insanity,  inferences  as  to,  question  in,  1908 

«».  1,  18,  21. 
judgments,  rule  as  to,  in,  2371  «.  5. 
liability   in,   opinion   evidence  as  to,   2344 

n.  6. 
probative    force  of   inference   from    "  com- 
parison of  hands  "  in,  2288  n.  6. 

Crops 

damages  to,  conclusions  as  to,  2334  n.  6. 
judgments  of  experts  regarding,  2387. 
technical  inferences  as  to,  2387  n.  4. 
value  of, 

cost  of  producing,  of,  effect  on,  2175c. 
estimates  as  to, 

farmer,  by,  of  own,  2144. 
ordinary  observer,  2128. 
skilled  observer,  2160,  2171d. 

Crosby's  Case 

"  comparison   of   hands,"   use   of,   in,   2238 
71.  2,  2273  «.  8. 

Cross-Examination 

claim  of  knowledge  as  to  value  tested  on, 

2116  «.  8,  2124  nn.  5,  6. 
complete  qualification  by,  1825  n.  3. 
conclusions    from    observation,    of    witness 

giving,  2296  n.  4. 
damage,  elements  of,  elicited  on,  2340  n.  2. 
expert,  as   to  basis  of  reasoning  of,   2533 

n.  2. 

standard  treatises,  2533  n.  2. 
handwriting,    claim    to    knowledge    as    to, 

tested  on,  2187a  «.  4. 
handwriting,  standard  of,  tested  on,  2271, 
2290. 

collateral  issues,  2271  Ji.  4. 

contradiction  not  permitted.  2290  n.  9. 

corroboration  required,  2290  n.  10. 
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Cross-Esamlnation  —  cont'd. 
handwriting,  standard  of,  tested  on  —  con. 
disputed     specimen     must    be    produced, 

2271  n.  7. 
inconsistent  statements,  2290  n.  2. 
mistake,  2271  n.  1. 
objectionable  tests,  2271a. 

administrative     considerations,     2271a 

n.  6. 
collateral  issues,  2271a  n.  8. 
concealment,  2271a  n.  5. 
ordinary  observer,  2271a  n.  11. 
parties,'  2271a  n.  5. 
opportunities  for  observation,  2290  n.  4. 
probing  by  other  specimens,  2290  n.  5. 
hypothetical    questions,    use   of,    on,    1950 
n.  6,  2473  n.  4,  2479  n.  6. 
testing,  2488  n  6. 
identities   and   correspondences,   of  witness 

as  to,  1865  11.  3. 
inferences,  testing  force  of,  on,  2517  et  seq. 
(See  also  Judgments;   Testtng.) 
basis,  eliciting  actual,  2517  nn  10  et  seq. 
credibility,  2518. 
damages,  2517  fl.  16. 
imaginary  questions,  2517  «.  2. 
jury, 

misleading  of,  2517  n.  20. 
protecting  the,  2517  n.  2. 
knowledge,  2517  «n.  17,  18. 
latitude,  reasonable,  permitted,  2517  n.  3. 
qualifications,  2517  n.  21. 
rebuttal,    reestablishment    on,    2518    nn. 
4,5. 
Connecticut  rule,  2518  n.  5. 
impeachment  by  insinuation,  2518  n.  5. 
New  Hampshire  rule,  2518  n.  5. 
scope  confined  to  testing,  2517  n.  2. 
suspended  examination,  2517  n.  2. 
appellate  courts,  action  of,  2517  n.  2. 
insanity, 

as    to    basis   of    ordinary    inferences    of, 

1912  n.  11. 
standard    of,   embraced    in    judgment   of 
expert  tested  on,  2428  n.  8. 
judgments,  weight  of,  how  tested  on,  2535 
et  seq. 
experts,  qualifications  of,  2535. 

disclaimer,  efi'ect  of,  2535  n.  1. 
standard  treatises,  use  of,  2536. 
(.SVp    also    Rtandaed    Tbbatises.) 
mechanical    capabilities,    estimates    as    to, 

tested  on,  2053  n.  10. 
medical     inferences,     probative     force     of, 

tested  by,  2030  ri.  2. 
mental   states,   subjective  inferences  as  to, 

on,  1843  11.  11. 
minins  witness,   of,   at   stage  of  voir  dire, 

2033  »?.  1. 
negligence,   conclusions   as  to,   rejected   on, 
2353  n.  2. 
received,  2353a  n.   10. 
opinion    evidence,    as    to   qualifications    in, 

1825  n.  3. 
probative  force  of  exjert  estimates   as  to 

value  tested  on,  2171h. 
value, 

sales  of  property,  testing,   as  to,  2175k 

nn.  4,  11. 
witness  giving  estimates  as  to, 

claim'  to  adequate  knowledge,  3116  n. 
8,  2124  rm.  5,  6. 


Cross-Ezamination  —  cont'd. 

value  —  cont'd. 
witness  giving  estimates  as  to  —  cont'd. 
preliminary  detail  of  facts,  2124. 
real  estate,  2158  n    24. 
scope  of  cross-examination,  2124  n.  1. 
striking  out,  2123  n.  2. 

Cross  Interrogatories 

standard  treatises,  use  of,  in  formulating, 
2539. 
Illinois  rule,  2539  n.  3. 

Crossings 

skilled  railroad  inferences  as  to,  when  re- 
ceived, 2036  n.  6. 

Cumulative  Evidence 

corroboration  by,  1770. 

subjective  relevancy,  1777. 
handwriting,    comparison    of,    received    as, 

2238. 
justification     for    rejecting    merely,     1770 

n.  3. 

Curiosities 

museum,  value  of,  skilled  es:timates  as  to, 
2155. 

Curves 

railroad,  efliects  of,  upon  estimate  of  value, 
2158  n.  5. 

Customary  Conduct 

(See  Habits.) 
Customs 

conclusions  of  fact  as  to  proving,  rejected, 

2318  n.  4. 
connivance,  may  tend  to  show,  1741e  n.  17. 
mental    state    shown   by   habits    or,    1741e 

n.  17. 
social, 

{See  Social  C?ustoms.) 
Crux 
relaxation,  claim  of  the,  for,  1740d. 

hypothetical  questions,  2495  nn.  8  et  seq. 


Damages 

administrative  necessity  for  receiving  con- 
clusions as  to,  2331. 
benefits,  conclusions  as  to,  in  reduction  of, 

2331  nn.  5,  7,  10,  2333  n.  9. 
breach  of  contract,  for,  conclusions  as  to, 
2334  n.  9,  2339  n  8. 
amount  of  work,  2234  n.  10. 
profits,  2339  n.  8. 
conclusions  of   la-w  as   to,   when   admitted, 
2331  et  seq. 
benefits,  2333  «.  9. 

causes  in  terms  of  effects,  2331  n.  5. 
interest,  2331  J7,  5. 
necessity  for  receiving,  2331. 
nuisances,  caused  by,  2334  n.   1. 
■possibilities,  2331  n.  5. 
practical  convenience,  2101,  2332. 
percentages  of  loss.  2332  n.  1. 
proportion  of  damages,  2332  n.  1. 
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Damages  —  cont'd. 

conclusions  of  law  as  to,  when  admitted  — 

cont'd. 

preliminary   detail   required,   2331    n.   6, 

2334  n.  8. 

complete  success  impossible,   2234  n.  8. 

protecting    province    of    the    jury,    2331 

n.  5. 
public  purpose,  taking  for,  2333. 

other  diminution  in  value,  2334. 
rejected,  when,  1820  n.  7,  2339,  2342. 
benefits,  2339  n.  10. 
breach  of  contract,  2339  ».  8. 
elements  of  damage,  2340. 

cross-examination,  elicited  on,  2340 
n.  2. 
eminent  domain,  2341. 
judge  as  jury,  2339  n.  13. 
legal  reasoning,  2343. 
graver  objections,  2344. 

implication  of  guilt,  2344  n.  6. 
party  testifying,  2339  n.   12. 
personal  injuries,  2339  n.  7. 
value,  elements  of,  2340  n.  6. 
telegraph  lines,  2333  n.  8. 
conjecture,    estimates    as    to,    affected    by, 

2332  n.  4. 

inferences  as  to,  weight  of,  tested  on  cross- 
examination,  2517  n.  16. 
inferences  as  to,  when  rejected,  1820  n.  7. 

alleys,  1820  n.  7. 

bridges,  1820  n.  7. 

cars,  1820  n.  7. 

docks,  1820  n.  7. 

highways,  1820  n.  7. 

railroad  tracks,  1820  n.  7. 

sidewalks,  1820  n.  7. 
malice,  denial  of,  in  malicious  prosecution, 

when  received,  2344  n.  10. 
market    value,   estimate    of,    in    terms    of, 

2099b. 
opinion     evidence    as    to,    when     rejected, 

1820  n.  7. 
percentages   of   loss   in   estimate   of,    2332 

n.  1. 
period  of  wage-earning,  conclusions  as  to, 

2334  n.  11. 
personal    injuries,    for,    conclusions    as    to, 

admitted,  2334  n.  11,  2339. 
relative, 

{See  Relative  Damages.) 
repairs,  cost  of,  a  test  of,  2175c. 
speculative,   expert's    testimony   as   to,   re- 
jected, 2381. 
technical  conclusions  as  to,  when  admitted, 
2231  n.  10,  2232  n.  6,  2234  n.  5. 

when  rejected,  2331  n.  9,  2332  n.  8. 
value,  awarding  of,  aid  in  estimating,  2113 
nn.  3,  11,  12. 

change  in  value  of  real  estate,  2101  n.  10. 

(See  also  Contracts;  Dams;  Eminent 
Domain;  Personal  Injuries;  Eeal 
Estate.  ) 

Dams 

damages  for  erection  of,  conclusion  as  to, 

2333  n.  1. 

Danger 

"  compnrison  of  hand^,"  of  raising  collat- 
eral issues  in,  2237. 

conclusions  of  law  as  to,  when  rejected, 
2354  nn.  1  ef  seq. 


Danger  —  cont'd. 

condition    of,    conclusion    as    to,    admitted, 
2303. 
when  rejected,  2303  n.  7. 
jury,  arising  from  presence  of,  1745  n.  2. 
life,  to,  non-technical  inferences  regarding, 

2015  n.  6. 
railroading,   in,  expert  opinions  regarding, 
2442. 

{See  also  Safety.) 
Data 

insufficient, 

expert    judgment,    as    basis    for,    2381a 

«.  13. 
inferences   rejected  on   account  of,   2500 

ran.  9,  10. 
value,  for  forming  estimate  of,  2123. 
nautical     judgments,     sufficient,     required 

for,  2403. 
voluminous, 

{See  VoLXTMiNOus  Data.) 
Dates 

ancillary  facts  establishing,  wlien  received, 
1765  n.  1. 
statements,  1765  «.  1. 
fixing,  by  failure  to  hear,  1758  n.  8. 

De  Bene  Assnmptions 

hypothetical  questions,  in,   2478. 
exclusions,  2478  nn.  4,  5. 

Dealing 

value,  knowledge  as  to,  acquired  by,  2114. 
precise  brand,  2114  n.  1. 
probative  force,  2114. 
purchases,  2114  n.  1. 
real  estate,  2114  n.  7. 
sales,  2114  n.  2. 

Death 

effect  of,   in   proving  standard  for   "  com- 
parison of  hands,"  2263  n.  4. 

judgments  of  experts  as  to,  when  received, 
2424. 

jury  decide  cause  of,  1995  n.  4. 

ordinary  inferences  from  observation  as  to, 
1846  n.  5,  1995  nn.  7,  8. 

skilled  medical  inferences  as  to,  1995. 
conjecture  excluded,  1995  n.  4. 
electricity,  by,  1995  n.  1. 
preliminary  detail,  1995  )?.  9. 
probative  force,  1995  n.  10. 
remoteness,  1995  n.  8. 

Debility 

phv*ical,    not    a    constituent    of    insanity, 
1911  )(.  15. 

Deceit 

evidence  procured  by,  when  received,  1740e. 

Declarations 

{See  Statements.) 

Declarations   as   to   Future    Events 

{See  E^'ents.) 

Declarations   as  to  Pedigree 

{See  Pedigree,  Declarations  as  to.) 

Declaration  Fart  of  Res  Gestae 

{See  St.\tements.) 


TEMPOEAKY  IJSTDEX  TO  VOL.  III. 


3493a 


[References   are   to    Sections;   Volume   IH,    sees.    1709-2573.] 


Deduced  Value 

special  knowledge,  estimates  of,  from,  2107 
n.  10. 
manufacture,  2107  «.  10. 

Deduction 

defined,  1728a. 

basis  of  induction,  1735. 

induction,  and  verification  a  complete  sys- 
tem in  connection  with,  1732a  n.  ,7. 

inference  distinguished  from,  in  logic,  1734. 

logic  of  experience,  the,  from,  1733. 

major  premise,  formation  of,  in,  1729. 

mental  operation  of,  1728. 

probative  force  of,  1728b. 

syllogism,  implication  of  the,  created  by, 
1728a. 

Deed 

"  comparison  of  hands,"  proof  of  standard 

for,  by  recorded,  2264  «.  15. 
conclusions  as  to   understanding  terms  of, 

2367  n.  26. 

"  Deemed  to   be   Relevant  " 

defined,  1716  n.  1. 
Defects 

damages  from,  inferences  as  to,  1820  n.  7. 

{See  also  Damages.) 
expert  judgments  as  to,  in  railroad  equip- 
;.  2439  n.  9. 


ment,  2439  n.  9. 


Definiteness 

hypothetical     question,     required     in     the, 

2492  n.  24. 
requirement,  a  canon  of,  1743. 

Definitions 

abuse  of  discretion,  2117. 

acquaintance,  "intimate,"   1908  n.  8. 

analogy,  1732  n.  2. 

argument,   1728a. 

argumentation,  1740b  n.   1. 

argumentative  evidence,  1728  n.  3. 

category,  1726. 

cause,  1784. 

coincidences,  1769,  1772  n.  1,  1773  n.  6. 

collective  fact,  1841  nn.  10,  11. 

comparison  by  juxtaposition,  2221  n.   1. 

comparison  of  hands,  2214a,  2222. 

conclusions,  1803,  2291. 

consequential  inferences,  2079. 

constituent  relevancy,   1713. 

copula,  1723. 

deduction,   1728a. 

"  deemed  to  be  relevant,"  1716  W.  1. 

deliberative  relevancy,  1714  n.  1. 

demonstration,   1737  n.   3. 

effect.   1784. 

enthymene,  1728a  n.  1. 

evidence,  1718h  n.   1. 

experiments,  1739. 

experts,  1804,  1948,  2374  n.  3. 

facts,  1724. 

facts  in  issue,  1718a. 

fungible  things,  2099. 

general   propositions,   1728b. 

hypothesis,   1740a. 

hypothetical   question,  2451. 

immaterial  facts,  1748  n.  5. 

imperfect  induction,   1731. 

induction,  1730. 

inferences,  1709,  1733a. 

•.-j...:i; —      179R 


Definitions  —  cont'd. 

intuitive  inferences,  1802  n.  5. 

judgments,  1804. 

logic,  1710a. 

major  premise,  1728a. 

market  value,  2099,  2175b  n.  7,  2175c. 

material  facts,  1748  n.  3. 

matters  of  opinion,  2372. 

mental  conditions,  1741e. 

mental  states,  1741e  n.   1. 

minor  premise,  1728a. 

names,  1723. 

neighborhood,  2112  n.  2. 

non-fungible  things,  2099. 

objective  relevancy,  1714  n.  2. 

observation,   1709. 

perfect  induction,  1731. 

preliminary  facts,  1760. 

premise,  1728a. 

probative  relevancy,   1712. 

proponent,   1766. 
propositions,  1723. 

reasoned  inferences,  1802  n.  5,  1843. 

reasoning,  1709,  1732  n.  2. 

relevancy,  1711a,  1715,  1717,  1718  n.  6. 

res  ftingiHles,  2099. 

res  non-fungibiles,  2099. 

sign,  1723. 

skilled  witnesses,  1827,   1828. 

subject,  1723. 

subjective  conditions,  1774. 

subjective  facts,  1774. 

subjective  inferences,  1774. 

subjective  relevancy,  1714  n.  9,  1774. 

suggestion,  1774  n.  19. 

syllogism,  1728a. 

symbols,  1723. 

symptoms, 

objective,  1996  n.  2. 
subjective,  1996  n.  2. 

terms,  1723. 

theory,  1740a. 

universal  propositions,  1728b. 

value,  2096. 

Delairare 

comparison  of  hands,  statutory  changes  as 
to,  in,  2246b. 

Deliberative  Facts 

inferences,  weight  of,  testing  by  means  of, 
2549,  2550. 
{See  also  Standaed  Treatises.) 
proponent,  2550. 

Deliberative  Inferences 

limitations  on  right  to  use,  1790. 
objective,  may  be  shown  when,  2545  n.  2. 
objective,  reality,  adaptation  to,  1781,  1789. 

causation,   1784. 

space,   1782. 

time,  1782. 
rebuttal,  may  be  shov/n  on,  254^  n.  2. 
subjective,  1785. 

bad  faith,  1787. 

good  faith,  1786. 

weight  of,  general,  1778. 
subjective  relevancy,   efTeet  on,   1779. 
action  of  appellate  courts  as  to,  1779  «.  5. 

Deliberative  Relevancy 

defined,  1714  n.  1. 
objective,  1780. 

{See  also  Deliberative  iNFEatEwcES.) 
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Demonstration 

defined,   1737  n.  3. 
mental  certainty  of,  1737. 

Department 

executive, 

(See  Executive  Department.) 

Depositions 

forged,   skilled   inferences   as   to   handwrit- 
ing of,  2185  n.  2. 

Description 

actions  and  bodies  compared,  of,  1815  n.  3. 
experts  need  not  have  power  of,  1825  n.  i. 

Destruction 

deliberative  inferences  from,  of  documents, 
1787  n.  5. 

Details 

experiment,  variation  in,  of,   may  exclude 
results,  1743  n.  4. 

opinion    evidence,    preliminary,    when    re- 
quired in,  1813,  1824  n.  8. 

preliminary, 

{See  Constituting  Facts.) 

Development 

comparison  of  hands,  of,  doctrine  of,  2195 
n.  6. 

Diagnosis 

expert,  by,  new  facts  added,  on,  2463. 

Diagrams 

{See  Plans.) 

Difficulty 

facts,   of   proving,   incapable   of   direct  ob- 

serva,tion,  1740e  n.  5. 
relaxation,    in    proving   facts,    ground    for, 

1741  et  seq.,  1746  n.  6. 

Diligence 

due, 

{See  Due  Diligence.) 

Dimensions 

estimates  as  to,  2061a  et  seq. 
area,  2062. 

exact  measurements,  2061a  n.  3. 
grade,  2063. 

levels,   2063   w.   5. 
height,  2064. 
probative  force,  2016a  n.  5. 

Diminution 

value,  in,  conclusions  of  law  as  to,  2334. 

Direct  Evidence 

circumstantial     evidence,     compared     with, 

1712  11.  3,  1740e  11.  4. 
handwriting,  identity  of  writer  in,  shown 

by,  2177. 
market  value  may  be  shown  by,  2175b  n.  8. 

Direction 

estimates  from  observation  as  to,  2085. 
application  of  force,  2065  ii.  2. 

medical    inferences    as    to,    in    case   of   in- 
juries, 2001. 


Disabilities 

union  of,  inherently  improbable,  1768  n.  5. 

Disbelief 

ordinary  inferences  from  observation  as  to, 
1928  n.  4,  1945  n.  9. 

Disclaimer 

comparison  of  hands,  effect  of,  as  to  qual- 
ifications in,  2187a,  2220. 

expert,  of  position  of,  2535  n.  1. 

knowledge  of  value  of  services,  of,  2163 
n.  11. 

Discretion 

abuse  of,  2117. 

Diseases 

animal, 

skilled    inferences    from    observation    as 
to,  1973,  1997. 
ordinary  observer,  1997  «.  3. 
human, 

skilled  medical  inferences  as  to,  1996. 
intuitive   inferences   as   to,   when   received, 

1841  n.  2. 
judgments  of  experts,  when  received,  2425. 
objective  and  subjective  symptoms,  2425 

n.  2. 
probabilities,  2413  n.  6,  2425  n.  3. 
proximate  cause,  2425  n.  4. 
psychological   conditions,    2426. 
insanity,  standard  of,  2427. 

{See   also   Insanity.) 
business  ability,  2427. 
legal,   2428. 
insanity,    weight    of    inference    as    to, 
2429. 
treatment,  2425  tin.  6  et  seq. 
vegetable  life,  2387  n.  2. 

Disposition 

change  in,  1936  n.  3. 

ordinary    inferences    from    observation    as 
to,'l936. 
animals,  1852  n.  3,  1937. 
relative,  1936  n.  5. 

Dispute 

material  facts,  that  has  arisen,  no  ground 
for  excluding,  1748  n.  5. 

Dissent 

{See  Mental  States.) 

Dissimilarity 

{See  MoEAL  Unifoemitt;  Unitobmity  op 

Nature.) 

Dissimulation 

evidence  procured  by,  when  received,  1740e. 

Distance 

estimates   from  observation  as  to,  2066. 

application  of  rule,  2067. 

basis  of,  2068. 

complicated  inferences,  2069. 

possibilities,  2070. 

probative  force,  2066  n.  4. 

qualifications,  2066  ».  6. 

railroad  matters,  2066  n.  1,  2067  n.  1. 
experiments  as  to,  when  received,  2066  n.  2. 
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Distance  —  cont'd. 
limits  of,  within  which  stopping  is  possible, 

{See  Stopping.) 
locomotive    headlights,    throwing    light    of, 

2066  n.  1,  2090  n.  8. 
market  value,  eiTect  of,  in  proving,  2099c, 

2099g  H.  10. 
railroad  matters,  estimates  as  to,   regard- 
ing, 2066  n.  1,  2067  n.  1. 

(See  also  Capabilities.) 
possibilities,  2070  iin.  6,  7,  8. 
technical  inferences,  2070  n.  8. 
similar     lands,     reasonable,     permitted     in 

sales  of,  2175q. 
technical  inferences   as  to,  when   required, 
2068. 
railroad  matters,  2068  n.  4. 
value,  effect  of,  on  estimates  as  to,  2157. 

Docks 

opinion   evidence   as   to   damages   from   de- 
fects in,  1820  n.  7. 


Doctors 


[See  Physicians.; 


Documents 

ancient, 

(See  Ancient  Documents.) 
"  comparison  of  hands,"  as  standard  for, 
accepted,  2231  n.  1. 

comparison    with    documents    in    evi- 
dence, 2241. 
parts  of  same,  2241  n.  7. 
rejected,  2230  n.  1. 
conclusions  of  law  as  to  effect  of,  when  re- 
jected, 2363  n.  5. 
construction  of,  conclusions  of  law  as  to, 
rejected,  2363. 
admitted,  when,  2363  n.  13. 
facts,  2363  n.  7. 
lost  instrument,  2363  n.  10. 
parol  proof  of  contents,  2363  n.  8. 
psychological  facts,  2363  n.  11. 
construction    of,    skilled    inference    as    to, 

2363   n.  5. 
English    rule    as    to,    in    "  comparison    of 

hands,"  2225  «.  2. 
official, 

(See  Official  Doctxments. ) 
original, 

(See  Original  Documents.) 
phenon:ena  of, 

(See  Phenomena  of  Documents.) 
standardizing, 

(See  Standard  of  Handwriting.) 

Dogs 

identification  of,  by  bark,  1867  n.  5. 
training   of,    when   essential    as    a    prelim- 
inary fact,  1760  n.  3. 

(See  also  Bloodhounds.) 

Domestic   Services 

value  of,  ordinary  estimates  as  to,  2136. 
owner's  estimate,  2150. 

Drains 

dan-ases  for  lav  out  of,  conclusions  as  to, 
2333  II.  2. 


Drairings 

comparison  of  hands,  use  of  magnified,  in 
standardizing,  2269,  2279. 

Driftwood 

judicial  screen  stops,  1762  n.  1. 

Driver 

carriage  of,  may  estimate  value  of,  2143 
n.  3. 

Drugs 

harmless  error  from  reasoning  as  to  nar- 
cotic, 1850  n.  9. 

inferences  as  to  the  influence  of  narcotic, 
1850  n.  11. 

skilled  inferences  as  to  chemical  analysis 
of,  1964  n.  5. 

Due  Care 

conclusions  as  to,  when  rejected,  2353  n.  5, 
2357  n.  4. 

admitted,  when,  2353  n.  7. 

person  who  acts,  2353  n.  6. 
mechanic  arts,  judgments  of  experts  as  to, 

in,  2411  n.  1. 

Due  Diligence 

conclusion    of    law   as    to,    when    received, 
2329. 
rejected,  when,  2361. 

Duration 

(See  Time.) 

Duress 

(See  Mental  States.) 

Duties 

conclusions  as  to,  when  rejected,  2354  n.  9. 

railroad,  performance  of,  judgments  as  to, 
2444. 
when  rejected,  2445. 

judgments  of  experts  as  to,  in  marine  mat- 
ters, 2400  n.  4. 

primary  evidence,  of  receiving,  when  ten- 
dered, 1787  «.  8. 

skilled  inferences  as  to  railroad,  2038 
n.  12. 


Eartb 

expert   judgments   as   to   moving,    in  min- 
ing, 2432  n.  5. 

Eavesdropping 

evidence  procured  by,  when  received,  1740e 
n.  6. 

Ecclesiastical  Courts 

"  comparison   of   hands,"   rule   in   English, 

as  to,  2225  n.  9. 
inferences  in  English,  1931. 
insanity,  ordinary  inferences  as  to,  rule  in 

English,  1909  n.  1. 

Education 

probative   force   of   inference    as    to   hand- 
writing, effect  of,  2285  n.  2. 
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Effect 

defined,  1784. 

application  of  force,  of,  1885. 
inanimate  objects,  1885. 
impact,  1885  n.  5. 
position  of  object,  1885  n.  16. 

causation   stated  in   terms   of,   2059,   2331 
re.  7. 

cause  and, 

(See  Cause  and  Effect.) 

conclusions  as  to,  of  documents,  when  re- 
jected, 2363  n.  5. 

conduct  of,  inconsistent  with  present  claim, 
1752  n.  2. 

future,  hypothetical  inferences  as  to  caus- 
ation, 2061. 

hypothesis,  of  negativing,  adverse,  infirma- 
tive,  1740e  n.  9. 

inferences  from  observation  as  to,  of  cer- 
tainty, 2500  n.  2. 

mud,   physical   inferences    as   to,   of,    1884 
11.  3. 

relevancy,  on,  of  lapse  of  time,  1747  n.  4. 

spoken   words,   inferences   as   to,   of,    1853 
n.  3. 

subjective    conditions,   of,    on   observation, 
1737  n.  9. 

water,   physical  inferences  as  to,  of,   1884 
n.  4. 

Electrical  Engineering 

judgment  of  expert  as  to,  when  received, 

1968a. 
skilled    estimates    as    to,    when    received, 

1968a. 

Electricity 

medical   inferences   as   to   death   by,    1995 

n.  1. 
medical   inferences   as   to  probable   results 

of  shock,  2016  n.  1. 
street  cars,  use  of,  as  a  motive  power  in, 

2041  n.  3. 

Elevated  Railroads 

damages  caused  by  taking  for,  conclusions 

as  to,  2339. 
taking  for,   effect  of,  upon  value  of  land, 

2158  n.  19. 

Elimination 

administration,   of,  impossible,   1720a. 
Eminent  Domain 

damages,  conclusion  as  to,  for  land  taken 

by,  2341. 
damages  for  taking  under,  conclusions  as 

to,  2341. 

(See  also  Benefits;  Damages.) 

Emotions 

{See  Mental  States.) 

Empirical  Rules 

use  of,  in  establishing  standard  for  "com- 
parison of  hands,"  2267. 
finding  on  person,  2267  n.  3. 
Massachusetts  rule,  2267  n.  5. 

Encumbrances 

damages    caused    by,     conclusions     as    to, 
2334  n.  4. 

Encyclopaedia 

(Bee  Standard  Treatises.) 


Engineering 

electrical, 

(/See  Electrical  Engineering.) 
hydraulic, 

(See  Hydraulic  Engineering.) 
judgments  of  experts  as  to,  when  received, 
2384. 
non-technical  inferences,  2384  n.  4. 
propriety,  2384  n.  5. 
skilled  inferences  as  to  value  of  services, 

2166  n.  2. 
skilled  inferences  from  observation  as  to, 
1967. 
civil,  1968. 

(See  also  Civil  Engineering.) 
electrical,  1968a. 

(See  also  Electrical  Engineering.) 
hydraulic,   1969. 

(See  also  Hydraulic  Engineerino.) 
maps,  1970  n.  8. 
plans,  1970  n.  8. 
qualifications,  1967  n.  2. 
surveying,  1970. 

(See  also  Surveying.) 
Engines 

(See  Locomotives.) 
England 

"  comparison    of    hands,"    rule    in,    as   to, 
2225. 
ancient  documents,  2225  n.  12. 
collateral  issues,  discussions  as  to,  2237 

n.  4. 
corroboration  premitted,  2237. 

borrowing  from  England,  2237  n.  2. 
documents  already  in  the  case,  2225  n.  2. 
earlier  practice,  2225  «.  2. 
judge  sitting  as  a  jury,  2225  n.  2. 
ecclesiastical  courts,  2225  n.  9. 
ordinary  observer,  2225  n.  10. 
refreshing  memory,  2225  n.  13. 
statutory  modifications,  2226. 
Canadian,  2227. 
Colonial,  2227a. 
action    of    appellate    courts,    2227a 
n.  2. 
standard   need   not   be   relevant,   2226 
n.  5. 
estimates  as  to  paternity  by  resemblance, 

rule  in,  2081. 
forgery,  rule  in,  as  to,  2185  n.  2. 
insanity,  ordinary  inferences  as  to,  rule  in, 

1909. 
judges    in,    have    received    judgments    of 
practicing    physicians    as     to    insanity, 
2416  n.  5. 
standard  treatises,  earlier  law  in,  as  to  use 
of,  2528  n.  2. 

Enhancing  Probative  Force 

judgments,  2524  et  seq., 

(See  also  Judgseents. ) 
confirmation  by  experiment,  2526. 
corroborative  facts,  2525. 
facts  added,  2527. 

qualifications,  superiority  of,  2534. 
reasoning  explained,  2533. 
standard  treatises,  2528. 

(See  also  Standard  Treatises.) 
expert,  statements  of,  2529. 
refreshing  memory,  2530. 
text-book,  adoption  of,  2529. 
treatise  not  evidence,  2531. 
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Enthymeme 

defined,  1728a  n.  1. 

logic,  use  of,  in,  1728a  n.  1. 

Entries 

absence  of,  1757. 

may    be    admissions    by    conduct,    1757 

n.  9. 
when  relevant,  1757. 
self-serving    absences     of,    not    probative, 
1757  n.  5. 

(See  also  Account  Books.) 

Equal  Privileges 

requirement,  according  a  canon  of,  1742a. 
{See  also  Balance  of  Indulgence.) 

Equipment 

mine,  skilled  inferences  as  to,  2032  n.  9. 
railroad, 

(See  Railroads.) 
street  railway, 

{See  Stbeet  Railways.) 
vessels,  skilled  inferences  as  to,   1985. 
ordinary  inferences,  1985  n.  6. 

Erasures 

{See  Alterations.) 
Error 

harmless, 

{See  Harmless  Ekrok. ) 
law,  in, 

{See  Error  in  Law.) 
observation,  in,  when  made,  1737. 
perception,    in    intuitive    reactions     from, 

1737  n.  6. 
prejudicial, 

(See  Prejudicial  Error.) 

Error  in  liaw 

appellate  courts,  when  ground  for  reversal 
in,  2117  n.  9. 

Essential  Facts 

hypothetical    questions,    when    to    be    as- 
sumed in,  2464  et  seg. 

Establishment 

res  gestce,  of,  ends  evidence,  1733  n.  4. 
Estate 

conclusions  of  law  £is  to  ownership  of  sep- 
arate, 2336  «.   1. 

Esthetics 

appearances,  of,  witness  may  declare,  1844 
n.  1. 

Estimates 

admissibility,  conditions  of,  2043  et  seq. 
necessity,  2043. 

preliminary  detail  of  facts,  2044  n.  3. 
relevancy,  2044. 
age  of  inanimate  objects,  as  to,  2047. 

trees,  2047  w.  1. 
animate    objects,     as    to    capabilities     of, 
2049  et  seq. 

{See  also   Capabilities.) 
seeing,  2050. 

excess  of  reasoning,  2050  n.   9. 
work,  2051  n.  7. 
automobiles,  as  to, 

{See  Automobiles.) 


Estimates  —  cont'd. 

capabilities,   meohanioal,   as   to,  2053. 

{See  also  Capabilities.) 
causation,  mechanical,  as  to,  2054. 

{See  also  Causation.) 
change  in  value,  as  to,  2101. 

{See  also  Change.) 
cost,  from  observation  as  to,  2071. 

{See  also  Cost.) 
dimensions,  as  to,  2061a. 

{See  also  Dimensions.) 
direction,  as  to,  2065. 

distance,   from   observation  as  to,   2066   et 
Seq. 

{See  also  Distance.) 
force,  as  to  application  of,  2056,  2065. 
direction,  2065  n.  2. 
explosions,  2056. 
general  subject  of,  considered,  2042  et  seq. 
identity,  as  to,  2072. 

{See  also  Identiit.) 
intoxicating  quality,  as  to,  2075  n.  7. 
judicial,    as    to    probative    force    of    infer- 
ences, 
non-experts,  of,  as  to  insanity,  1916. 
unfavorable,  1916  n.  5. 
location,  from  observation  as  to,  2073. 
mechanical, 

(See  Mechanical  Estimates.) 
number,    ordinary,    as    to,    when    received, 
2074. 

(See  also  Number.) 
observation,    inferences   by    way   of,    when 
received, 
age,  2045. 

animals,  2046. 
inanimate  objects,  2047. 
jury,  province  of,  2048. 
capabilities,  2049  et  seq. 

{See  also  Capabilities.) 
probative    force    of    experts,    as    to   value> 

2171g. 
quality,  as  to,  2075. 

(See  also  Quality.) 
quantity,  from  observation  as  to,  2077. 

(See  also  Quality.) 
resemblance,  as  to,  2078  et  seq. 

{See  also  Resemblance.) 
skilled  mechanical,  as  to  injuries,  2000. 

(See  also  Injuries.) 
sound,  as  to,  2085. 

(See  also  Sound.) 
speed,  as  to,  2086  et  seq. 

{See  also  Speed.) 
temperature,  as  to,  2092. 

(See  also  Temperature.) 
time,  as  to,  2093. 

(See  also  Time.) 
value,  from  observation   as  to,   2094,  2096 

et  seq.,  2099i. 
value,  probative  force  of,  as  to,   for  jury, 

2172. 
weight,  as  to,  2095. 

(See  also  Weight.) 

Estoppel 

influence  of,  in  ordinary  inferences  as  to 
handwriting,  2203  n.  5. 

machinery,  skilled  inferences  as  to,  quali- 
fications by,  1978  n.  1. 

standard  for  comparison  of  handwriting 
proved  by,  2232  n.  4,  2237  n.  7,  2241  n 
4,  2264a. 


3498a 


TEMPOEAEY  INDEX  TO  VOL.  III. 


[References    are    to    Sections;    Volume    III,    sees.    1709-2573.] 


Events 

future,  when  declarations  as  to,  are  rele- 
vant, 1751  n.  4. 

Every-Day  Matters 

judgments  of  experts  as  to,  when  received, 

2386. 
animals,  2386  n.  7. 
"  explosion  "  of  gas,  2386  n.  4. 
gambling  devices,  2386  n.  5. 
highways,  2386  n.  1. 

construction,  2386  n.   I. 

repairs,  2386  n.  3. 

surveyor  not  qualified,  2386  n.  1. 

use,  2386  n.  2. 
illuminating  gas,  2386  n.  6. 

Evidence 

defined,  1718h  n.  1. 
argumentative, 

(See  Abqitmentative  Evidence.) 
available,  sufficiency  of  best,  1743  n.  2. 
chief,  in, 

(See  Evidence  in  Chief.) 
circumstantial, 

(See  also  Cumulative  Evidence.) 
conclusions    from,     witness    cannot    draw, 

2291  n.  9. 
cumulative,  1770. 

(See  also  Cumulative  Evidence.) 
direct, 

(See  DiEECT  Evidence.) 
eaves-dropping,  procurea  by  fraud,  illegal- 
ity, etc.,  admissible,   17406  n.  6. 
establishment  of  res  gestw  ends,  1733  ».  4. 
harmless    error,     reception    of    irrelevant, 

1748  n.  8. 
hearsay  may  be  rebutted  by  similar,  1742a 

n.  2. 
illegal, 

(See  Illegality.) 
inaptitude    of,    not    ground    for    rejection, 

1744  n.  4. 
immaterial,     not     necessarily     prejudicial, 

1764  n.  3. 
jury,  rejected,  considered  by,  1763  n.  2. 
law  of, 

(See  Law  of  Evidence.) 
logic  of,  1724. 

logic,  peculiarity  of,  in,  1724. 
misleading,  received  if  relevant,  1745  n.  6. 
party    excluding,    cannot    use    it    himself, 

1742a  n.  2. 
prejudicial,    reception    of    immaterial,    not 

necessarily,  1764  n.  3. 
primary, 

(See  Primary  Evidence.) 
probative    force    of    judgments,    legal,    re- 
quired to  enhance,  2524  n.  1. 
hearsay  judgments  of  others,  2524  n.   1. 
range  of, 

(See  Range  of  Evidence.) 
reason  supreme  in  the  field  of,  1718J. 
rejected,  considered  by  jury,   1763  n.  2. 
relevant, 

(See  Relevant  Evidence.) 
remoteness  of,  how  tested,  1747  n.  1. 
res  gestcB,  establishment  of,  ends,  1733  n.  4. 
scope  of  the, 

(See  Scope  op  the  Evidence.) 
secondary, 

(See   Secondary  Evidence.) 


Evidence  —  cont'd. 

similar,  hearsay  may  be  rebutted  by,  1742a 

n.  2. 
sufficiency  of  best  available,  1743  n.  2. 
value,   use   of   illegal,   in   estimates  as   to, 
2118  n.  12. 

Evidence  in  Chief 

scope  of  rebuttal  limited  by,  1742a  n.  2. 

Evidencing 

range  of  facts  provable  at  stage  of  1740b 
«.  3. 

Evidentiary  Facts 

component     facts    contrasted    with,     1712 
m.  6. 

Exaggeration 

material  fact,  may  be  a,  1820  n.  5. 
Examination 

judge  may  assist  in,  of  experts,  1823  n.  7. 
methods  of,  difi'erences  in  witnesses  as  to, 

1956. 
probative  force  of  medical  inference,  effect 

of  recency  of,  2030  n.  1. 
skilled  medical  witness,  of,  not  essential, 

2023  wn.  4,  5. 

Exchanges 

value,  effect  of,  in  testing,  2175n  n.  9. 
Excitement 

insanity,  observations   as  to,   made  under, 

weight  of,  1913  n.  1. 
ordinary  inferences  from  observation  as  to, 

1929,  1933  n.  6. 

Exclusion 

conjecture,   presence  of,   ground   for,   1846 

n.  9. 
evidence,  law  of,  one  of,  1711  n.  4. 
hypothetical    question,    omitting   unproved 
facts  no  ground  for,  of,  2478. 

based   on  facts   assumed  de  bene,  when, 
2478  nn.  4,  5. 
indulgence,    equal,   when   required   in   case 

of,  1742a  «.  2. 
prejudice  by,  for  privilege,  1742a  n.  6. 
remoteness  ground  for,  when,  1746. 

Executive  Department 

judge  really  of,  1720d. 
Executory   Agreement 

conclusions    as    to    meaning    of,    rejected, 
2367  n.  24. 

Existence 

fact   of,    intuitive    inferences    as    to,    1928 

n.  6. 
fact,  propositions  of,  involved  in,  1724. 
interest,    of,    by    witness    may    be    shov^, 

1785  n.  2. 
witness,  of  interest  by,  may  be  shown,  1785 

n.  2. 

Expectation 

irrelevant,  statement  of,  when  rejected  as, 
1794,  n.  5. 

admitted,  when,  1795  n.  6. 
observation,  errors  in,  due  to,  1737. 
ordinary  inferences  from  observation  as  to, 

1929  n.  2,  1933  n.  2. 
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Expedients 

hypothetical    questions,    for    avoiding   long 
and  complex,  2489  nn.  6  et  seq. 

Expediting  Trials 

necessity  for,  recognized,  1744. 
requirement,  a  canon  of  judicial,  1744. 

Expense 

estimates  from  observation  as  to,  2071. 
{See  also  Cost.) 
Experience 

deduction  in  the  logic  of,  1733. 
hypothetical    inferences    as    to    causation, 

required  for,  2060  n.  1. 
inference  from,  reasoning  by,  1733. 
preliminary    fact,    previous,    not    a,    1845 

n.  16. 
special, 

(See   Special   Bxpebience.) 

Experience,  Practical 

(See  Practical  Expeeience.) 

Experiments 

defined,  1739. 

details   of,   variation   in,   may  exclude   re- 
sults, 1743  n.  4. 

distance,  as  to,  when  received,  2066  n.  2. 

genuineness  of   disputed   signature,   as   to, 
2232  n.  5. 

intuition,  a  special  exercise  of,   1739  n.  6. 

judgment  of  expert,  when  corroborated  by, 
2381a  n.  9,  2526. 
fairness  must  be  shown,  2526  n.  2. 

mechanic  arts,  in,  judgments  as  to,  2408. 

mechanical,  reading  statistics  of,  2529  n.  6. 

res  gestw^  conditions  of,  must  be  those  of 
1743. 

skilled  inferences  as  to,  of  firearms,   1990 
n.  11. 

Experts 

defined,  1804,  1948,  2374  n.  3. 
administration,  by,  control  of,  1804  n.  2. 
advantages  of  limiting  term,  1948. 
advisory  position  suggested  for,  2552. 
ambiguity  of  term,  1805  n.  1. 
amiciis    curias,    original    position   of,    2552 

n.  4. 
animals,  judgments  as  to  value  of,  2171o. 
attending    physician,    not,    as   to   insanity, 

2011. 
conclusions  of  law,  cannot  state,  2325  n.  2. 
conjecture, 

congenial  field  of,  2568. 

excluded   in    judgments    of,    2380,    2381, 
2423. 

(See  also  Con jectube. ) 
constituents  for  judgments  of,  as  to  value, 

2175a  et  seq. 

(See  also  Constitcbnts  foe  Judgments 
OP  Value.) 
cross-examination,    basis    of    reasoning    of, 
ascertained  on,  2533  n.  2. 

standard  treatises,  2533  n.  2. 
description,  power  of,  need  not  have,  1825 

n.  4. 
disclaimer  of  position  of,  2535  n.  1. 
discredited,    when    jury    not    permitted    to 

follow,  2563. 
disinterestedness  of,  questioned  by  courts, 

1910  n.  6. 


Experts  —  cont'd. 
estimates  as  to  value  by,  probative   force 
of,  217  Ig. 

(See  also  Peobative  Foece.) 
examination  of, 

judge  may  assist  in,  1823  n.  7. 
limited  by  judge,   1804. 
fact  and  law  in  the  admissibility  of,  1823 

n.  1. 
familiar  articles,  testimony  as  to  value  of, 

2171  n.  2. 
handwriting,  skilled  observer  as  to,  not  an, 

2186  n.  2,  2194  n.  7,  2224. 
historical  development  in  use  of,  2376. 
hypothetical   questions   to,    form    of,   2459 
et  seq. 
exclusive  formula,  not  an,  2460. 
limitation    of    witness    to    facts    stated, 

2462. 
reasonable  judgment,  facts  must  be  suf- 
ficient for,  2461. 
impeachment  of,  2535. 
inference,  weight  of,  affected  by   standard 

used  by,  2515. 
judge  may  assist  to  examine,  1823  n.  7. 
judge,  number  of,  limited  by,  1804  n.  2. 
judge  sitting  as  jury  may  disregard  rea- 
soning of,  2561  n.  11. 
judgments  by, 

(See  Judgments.) 
judicial   knowledge,    cannot    control,    1804 

n.  2. 
jury,    reasonable    conduct    of,    in    dealing 

with,  2560  et  seq. 
limited  to  facts  stated  in  question,  2462. 
malpractice,    cross-examination   of,   on   ac- 
tion for,  2538  n.  4. 
Missouri  rule  as  to  position  of,  2552  n.  3. 
jury,  relation  between,  and  expert,  2561 
n.  7. 
necessity  essential  for  admitting  judgments 
of,  2377. 

( See  also   Necessity.  ) 
negligence,  inferences  of,  irrelevant  on  is- 
sue of,  2353  n.  1. 
obligation  of,  to  testify,  2371. 
observed   facts   cannot   be   fully  placed  be- 
fore, 2566. 
observer  contrasted,  2107  n.   14,  2381b. 
opposing,  showing  lack  of  qualification  in. 
2544. 

(See  also  Rebuttal.) 
infirmative  mental  state,  2545. 
bias,  2545. 
other,    indorsement    by,    effect    on    weieht 
2506.  °    ' 

patent,  right  to  use  a,   not  a  subject  for 

evidence  of,  2171a  n.  1. 
phenomena,  observed,  cannot  all  be  placed 

before,  2566. 
position  of,  advisory  to  jury,  2552. 
probative  force  of  judgments   of,   2568   et 
seq. 
judicial  comment, 
adverse,  2571. 

Indiana  rule,  2571  n.  3. 
Louisiana  rule,  2571  n.  7. 
mental  conditions  involved  in  issues 
2572.  ' 

favorable,  2573. 
enhanced  usefulness,  2573  m.  5  et 
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Experts  —  cont'd. 

qualifications  of,  must  be  to  satisfaction  of 
judge,  1823. 
redirect  examination,  1823  n.  6. 
qualifications,     superiority    of,     effect     on 

weight,  2534. 
questions  to, 

(See  Hypothetical  Questions.) 

real  estate,  estimates  as  to  value  of,  2171e. 

reasoning,  how  far  tested  by  use  of,  2510. 

reasoning  of,   and  inferences  of  observers, 

1950  n.  4. 

facts,  1950  n.  7. 

"  state  of  the  art,"  1950  n.  8. 
reputation, 

immaterial  until  attacked,  2544  n.  7. 
skill  of,  not  established  by,  2506  nn.  10, 
11. 
scope  of  examination  of,  how  limited,  1804. 
selecting,  methods  for,  2569. 
faulty,  2569. 
judge,  2570. 
services,  estimates  as  to  value  of,  2171f. 

( See  also    Seevices.  ) 
skill  of,  provable  by  other  witnesses,  1823 

n.  7. 
skilled  observer  contrasted,  1950. 
special  knowledge  not  sufficient  to  consti- 
tute,  1949. 
eliciting  on  cross-examination,  2538. 
standard    treatises,    relation    to    statement 
by,  2529. 
adoption    of    text-book    statement,    2528 
n.  14. 
standard  treatises,  use  of,  in  testing,  2536. 

failure  of  supporting  authority,  2537. 
subpoena,  obligation  of,  to  respond  to  ordi- 
nary, 1950'. 
superiority     of     qualification,     effect     on 

weight,  2534. 
term,  ambiguity  of,   1805  n.   1. 
testimony,  general  value  of,  2568  et  seq. 
conjecture,  field  of,  2568. 
court,  selection  by,  2570. 
judicial  comment  on,  2571. 
favorable,  2573. 
unfavorable,  2571. 

mental    condition,    issues    involving, 
2572. 
selection,  faulty  methods  of,  2569. 
testimony,  obligation  of,  to  give,  2371. 
testimony  of,  a  test  of  value  of  jury  sys- 
tem, 2553. 
uncontradicted,    when    jury    must    follow, 

2560. 
value,  judgments  of,  as  to,  2171a  et  seq. 
protecting    province    of    the    jury,    2171 

n.  7. 
speculation  reserved  for  the  jury,  2171a 
n.  5.  " 

when   jury  may  follow  judgment  of,  2560 

et  seq. 
witnesses,  skill  of,  provable  by  other,  1823 
n.  7.  -n 

Explanation 

corroboration     removes     infirmative,     1768 

n.  5. 
crux,  of  claim  of  the,  1740d  n.  3. 
faith,   good,    admissible   to   establish,   1755 

n.  5. 


Explanation  —  cont'd. 

infirmative,    corroboration    removes,    1768 

n.  5. 
judgments,    testing    by    offering    another, 

2543. 

Explanatory  Facts 

relation  in  time  of,  1755  n.  7. 
relevancy  of,  1755. 

supplementary   facts,   relation   in   time  of, 
or,  1755  n.  7. 

(See  also  Explanation.) 

Explosions 

estimates  as  to,  when  received,  2056. 
gas,  of,  expert  judgments  regarding,  2386 
n.  5. 

Exposition 

jury,  used  in  good  opening  to  the,  1740b. 

Expressions 

conclusions    as    to    possibilities    when    re- 
jected by  sweeping,  2320  n.  2. 


Fact 

defined,  1724. 

admissibility   of   experts,   law   and,  in  the 

1823  71.   1. 
conclusions  of, 

(See  Conclusions  or  Fact.) 
continuing,  when,  is  too  remote,  1747  n.  6. 
existence  involved  in  propositions  of,  1724. 
existence  of,  intuitive  inferences  as  to,  1928 

n.   6. 
general  propositions  not  of,  1728b  n.  3. 
inferences  compared  with,  2564  n.  1. 
law  distinguished,  1724  n.   12. 
money,   possession  of,  not  a,  of  notoriety, 

1759  n.  1. 
opinion,     matter    of,    distinguished,     1836 

n.  2. 
ordinary   inferences   as  to,  when   received, 

1836  11)1.  3,  4,  1837  et  seq. 
propositions  of,  1724. 

existence  involved  in,  1724. 
separability  of,  and  reasoning,  1800  n.   2. 

Facts 

added, 

(See  Added  Facts.) 
ancillary,  1765. 

(See  also  Ancillary  Facts.) 
antecedent, 

(See  Antecedent  Facts.) 
bias,  showing,  may  be  proved,  1785. 
circumstantial,  individual,  weakness  of,  in- 
significant, 1764  II.  4. 
collateral, 

(Sec   Collateral  Facts.) 
collateral     issues,     raising,     objectionable, 

1779  n.  7. 
collective,  1841. 

(See  also  Collective  Facts.) 
component, 

(See  Component  Facts.) 
conclusions  as  to,  of  documents,  when  ad- 
mitted, 2363  )i.  7. 
consistent,  1752. 

(See  also  Consistent  Facts.) 
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Facts  —  cont'd. 
constituting, 

{See   Constituting   Facts.) 
constituent, 

(See  Constituent  Facts.) 
cumulative,  1770. 

{See  also  Cumulative  Evidence.) 
difficulty    of    proving,    incapable    of    direct 

observation,  1740e  n.  5. 
evidentiary, 

{See  Evidentiary  Facts.) 
explanatory,  1755. 

{See  also  Explanatory  Facts.) 
hypothetical    questions    may   be    based   on, 

assumed  de  bene,  2478. 
immaterial, 

{See  also  Immaterial  Facts.) 
incapable  of  verification,  1792. 

{See  also  Matters  of  Opinion.) 
inconsistent,  1752. 

{See  also  Inconsistent  Facts.) 
inferences  are  secondary  evidence,  are  pri- 
mary, 1799  n.  3. 
inferences,   placing,   before   jury,    excludes, 

1845  «.  12,  1954  n.  1. 
irrelevant, 

{See  Irrelevant   Facts.) 
issue,  in, 

(See  Facts  in  Issue.) 
jury,   ability   to   place  all,  before  the,  ex- 
cludes inference,  1812,   1845  }).   12,  19S4 
n.  1. 
material, 

{See  Material   Facts.) 
negative,  1756. 

{See  also  Negative  Facts.) 
objective, 

{See  Objective  Facts.) 
observed,  preliminary  details  of,   required, 

1824  n.  8. 
physical,  1773. 

{See  also  Physical  Facts.) 
preliminary,  1760. 

{See  also  Preliminary  Facts.) 
preliminary    details     of    constituting,    re- 
quired, 

{See  Constituting  Facts.) 
primary,  are,  inferences  are  secondary  evi- 
dence, 1799  n.  3. 
probative,  1772. 

{See  also  Probative  Facts.) 
range  of, 

{See  Range  op  Facts.) 
reasonable  judgment,  must  be  sufficient  for 
a,   246i. 
conflicting,  2461  Ji.  JO. 
relevancy  of,  as  defined  by  Stephen,   1717 

n.  1. 
relevant, 

{See  Relevant  Facts.) 
special    knowledge,     of,    admissibility    of, 
1950  TO.  7. 
"  state  of  the  art,"  1950  n.  8. 
Stephen,  relevancy  of,  as  defined  by,  1717 

TO.   1. 
subjective, 

{See  Subjective  Facts.) 
subsequent,  relevancy  of,   1751. 

{See  also  Subsequent  Facts.) 
supplementary,  1755. 

{See  also  Supplementary  Facts.) 


Facts  —  cont'd. 

technical    inferences   excluded  by    proving, 

fully,  1845  TO.  13. 
uncontroverted, 

{See  Uncontroverted  Facts.) 
verification,  incapable  of,  1792. 

Facts  in  Issue 

opinion  evidence  as  to,  when  rejected,  1820, 
1860,  2344. 
conclusions,  2344  nn.  1  et  seq. 
when  admitted, 

conclusions,  1820  TO.  11. 
protecting  province  of  jury  as  to, 

{See  Protecting  Province  or  Juey.) 
should  not  be  inferred,  1849  n.  10. 
Stephen's  definition,  1718a. 

Failure 

advance  claim, 

{See  Failure  to  Advance  Claim.) 
negative  inferences  from, 

hearing,  1758  to.  4. 

seeing,  1758  TO.  4. 
proof  of, 

bell,  ringing  of,  1758  to.  2. 

railroad  signals,  giving  of,  1758  to.  2. 

whistle,  blowing  of,  1758  to.  2. 
record,  to  make,  relevancy  of,  1757. 
speaker,  to  identify,  over  telephone,  1741o 

TO.    10. 

Failure   to   Advance    Claim 

deliberative  inferences  from,  1787  TO.  6. 

Fairness 

hypothetical  questions,  a  consideration   as 
to,  2490. 

Faith 

bad. 


good. 


Bad    Faith.  ) 
{See  Good  Faith.) 


Familiarity 

ancient  documents,  with,  in  proof  of  hand- 
writing, 2209a  TO.  1. 

evidence  with,  by  expert,  sufficiency  of. 
2483  TO.  6. 

value,  owner's  estimate  as  to,  essential  to, 
2142. 

Family 

correspondence   in,    as    qualification    as    to 
handwriting,  2207  n.  4. 
ancient  writing,  2209a  wto.  4,  5. 
history, 

{See  Family  History.) 

Family  History 

ancient  writing  relating  to,  ordinary  in- 
ferences as  to,  2209a  n.  4. 

facts  of, 

difficulty  in  proving,  ground  for  relaxa- 
tion, 1741b. 

Farm   Equipment 

own,  farmer  may  estimate  value  of,  2144. 
value   of,   ordinary   estimates   as   to,    2128 
TO.  8. 

{See  also  Agriculture.) 
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Farm  Implements 

{See  Aqeicultuee;   Faem  Equipment.) 

Farm  Value 

skilled  inferences  as  to,  2120. 
non-farmers,  2120  n.  5. 
preliminary     detail    of     facts     required, 
2120. 

Farmers 

value   of   own   property,   estimates   as   to, 
2144. 
animals,  2144. 
entire  value,  2144  n.  2. 
expert  testimony,  2144  n.  6. 
reasons  given,  2144  n.  8. 

Farming 

{See  Agkicultuke. ) 

Farming   Matters 

{See  AoEicirLTUEB.) 

Fear 

ordinary   inferences   as   to,   when   received, 
1933  n.  7. 

(See  also  Mentax  States.) 

Feeble-Mindedness 

{See   Insanity;   Mental    Conditions.) 

Fees 

witness,  in  case  of  judgments,  2371  n.  6. 

Feigning 

handwriting,  effect  of,  in,  2179. 
symptoms,  analogous  case,  facts  of,  cannot 

be  stated,  2525  rm.  9,  10. 
symptoms,  skilled  medical  inferences  as  to, 
1996. 

warden  of  prison,  1996  n.  7. 

Ferrer's  Case 

handwriting,  qualification  used  in  proving 
disputed,  in,  2206  n.  3,  2209  n.  10. 

Figures 

meaning  of,  conclusions  of  law  as  to,  re- 
jected, 2369. 

skilled  inferences  as   to  meaning  of,  in  a 
document,  2182  n.  10. 
surveying,  2369  n.  3. 

Files 

abstracting   from,   a  matter   of  fact,    1841 
n.  8. 

Finances 

{See  Financial  Condition.) 

Financial   Condition 

absolute,  2304  n.  2. 

conclusion  as  to,  when  received,  2304. 

absolute,  2304  n.  2. 

books  of  account,  2304  n.  5. 

preliminary  detail,  2304  «.  8. 

rejected,  when,  2303  n.  8. 

relative,  2304  n.  6. 
ordinary   inferences   as  to,   when   received, 

1843a. 
own,  witness  may  testify  as  to,  1843  W.  14. 
relative,  2304  n.  6. 


Financial    Condition  —  cont'd. 

reputation    as    to,    when    admitted,    1843a 

n.   1. 
value,  proof  of,  as  test  for,  2175e. 

Financial  Matters 

skilled    inferences    as    to,    when    received, 
1963  n.  5. 
unambiguous  accounts,  1963  n.  8. 

Fine  Arts 

painting,    sculpture,    and    literature    con- 
trasted, 1815. 

Finger  Impressions 

identity,    how    established  by,    1868   n.    2, 
2072  n.  3. 

{See  also  Thumb  Impbessions.) 

Fire 

ordinary  inferences  as  to  eflfeots  of,  1884. 
value  of  real  estate,  effect  of,  on,  2158. 

Firearms. 

ordinary  inferences  from  observation  as  to 

use  of,  1990  n.  19. 
skilled  inferences  as  to,  1990. 

construction,   1990. 

counter-experiment,  1990  n.   11. 

dealers,  1990  n.  13. 

experiments,  1990  n.  8. 

ordinary  observer,  1990  n.  19. 

sounds,  1990  n.  15. 

use  of,  1990. 

wounds,  1990  n.  17. 
wounds  inflicted  by,  1990  n.  17. 

ordinary  inferences  as  to,  1990  n.  19. 
appearance,  effect  of,  1848  n.  6. 

skilled  inferences  as  to,  1990  n.  17. 

Fire  Insurance 

{See  Insurance.) 
Flooding 

{See  Overflowing.) 
Florida 

comparison  of  hands,  statutory  changes  as 
to,  in,  2246c. 

Flour 

skilled   inferences   as   to   chemical   analysis 
of,  1904  II.  6. 

Food 

{See  Animal  Food.) 

Footprints 

identity  of,  ordinary  inferences  as  to,  1874. 
1875. 
other    correspondences,    1878. 
resemblance,  estimates  as  to.  2079. 
(See  also  Tracks.) 
Force 

application  of,  inferences  as  to,  1885. 

when  rejected,  1818, 
estimates  as  to,  when  received,  2056. 
direction,  2065. 
distance,  2067  H.  2. 

railroad  matters,  2070  n.  6, 
explosions,  2056. 
habits,  of, 

(See  Habits.) 
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Force  —  cont'd. 

medical  inferences  as  to  nature  of,  in  case 

of  injury,  2003. 
probative, 

(See  Peobativb  Fobce.) 

Forced   Sales 

value,  effect  of,  in  testing,  2175n  n.  1. 

Foreign  Lav 

judge  sitting  as  jury,  inference  of,  as  to, 

1833  n.  2. 
standard   treatises,   use   of,  to   show,   2548 

n.  8. 

Forgery 

authorship    of,    not   established   by    "  com- 
parison of  hands,"  2236  n.  3. 
contrary  view,  2236  n.  4. 

depositions,  2185  n.  2. 

English  rule,  2185  n.  2. 

impounding  original  document,  2185  n.  4. 

inferences  as  to,  from  appearance  of  docu- 
ment, 2185  n.  2. 

ordinary   inferences   as   to,   when   received, 
2188  n.  4,  2201  nn.  5,  6. 
skilled  inferences,  2188  nn.   8,   10. 

qualified  witness  as  to  handwriting  in  case 
of,  2211  /,.  5. 

Form 

conjecture  not  a  matter  of,  1743  n.  4. 
hvpothetieal    questions    of,    2459    et    seq., 
"2488. 
(Sec  also  Hypothetical  Questions.) 
reasoned  inference  as  to,  a  matter  of  fact, 
1843  n.  2. 

Formnlaries 

weight  of  inference,  improper  as  test,  2557. 

Franking    Privilege 

handwriting,  inferences  as  to,  obtained  by 
use  of,  2210  nn.  9,  10. 

Fraud 

conclusions  of  witness  as  to,  when  rejected, 

2352  n.  4. 
evidence  procured  by,  when  received,  1740e 

n.  6. 
ordinary    inferences    as   to,    rejected,    1945 

«.  2. 

Freshness 

reasoned  inference  as  to,  a  matter  of  fact, 
1843  n.  4. 


Friend 


{See  Acquaintance.) 


Fungible  Things 

defined,  2099. 
obligations,  2099  n.  4. 
similar  personal  property,  skilled  estimates 
as  to  value,  2155  nn.  6,  7. 


Gambling 

devices,  expert  judgments  as  to,  2386  n.  5. 
skilled  inferences  as  to,  1953  nn.  2,  3. 

9 


I    Cras 

"  explosion "  of,  expert  judgments  regard- 
ing, 2386  n.  4. 

illuminating,  expert  judgments  as  to,  2386 
n.  6. 

General  Assumptions 

hypothetical  questions,  use  of,  in,  2480  et 
seq. 
{See  also  Htpothetioai,  Questions.) 

General  Expressions 

speed,  estimates  as  to,  when  received  in, 

2088  n.  6. 
dangerous,  2088  n.  9. 
fast,  2088  nn.  7,  8. 

skilled  inferences,  2088  n.  12. 
high,  2088  n.   10. 
reckless,  2088  n.  11. 
"terrible,"  2088  n.  11. 

General  Necessity 

{See  Necessity.) 

General  Propositions 

defined,  1728b. 

fact,  not  an  expression  of,  1728b  n.  3. 

induction,  relation  to,  1729. 

probative  relevancy,  relation  of,  to,  1728b 

1732. 
universal  distinguished,  1728b  n.  3. 

General   Questions 

hypothetical,    use   of,    in   connection   with, 
2459  n.  5. 
{See  also  Hypothetical  Questions.) 

General  Value 

items,  separate,  is  not  sum  of,  2144  n.  2. 

Geometrical  Reasoning 

mental  operation  of,  1738. 
Georgia 

handwriting,  comparison  of,  rule  as  to,  in 
2247. 
circumstantial   proof   of   standard,    2276 
n.  11. 
handwriting,    proof    of,    by    seeing   person 
write,  rule  in,  2200  n.  3. 

Gifts 

conclusions  of  law  as  to,  when  rejected, 
2347  n.  3. 

Gin 

intuitive  inference  as  to,  a  matter  of  fact, 
1839  n.  4. 

Good  Faith 

existence  of,  essential  element  of  a  legally 

valid  result,  2352  n.  5. 
explanatory     facts     tending    to    establish, 

when  received,  1755  n.  5. 
ordinary    inferences   as    to,   rejected,    1945 

n.  3. 
psychological    facts,    adverse,    rebutted   by 

proof  of,  1786  n.  8. 
sales  of  real   estate,   in  conducting,   must 

be  shown,  2175n  n.  6. 
subjective  deliberative  relevancy  of,  1786. 
{See  also  Bad  Faith;  Mental  States.) 
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Goods 

selling,  judgments  of  experts  as  to,  2383 
n.  9. 
(See  also  Chattels;  Commeeciai,  Mat- 

TEBS. ) 
Government 

eliureh, 

(/See  Chubch  Government.) 

Grade 

estimates  from  observation  as  to,  2063. 

levels,  2063  n.  5. 
highway,   of,   alteration  in,  eflfeet   on  land 

value,  2158  n.  3. 
railroad,  effect  upon  value,  2158  n.  5. 

Gratitude 

expert,  of,  tending  to  show  bias,  2545  n.  1. 

Grief 

insanitj',  not  a  constituent  of,  1911  n.  16. 
ordinary  inferences  from  observation  as  to, 
1933  n.  3. 

Guess 

irrelevant,   statement  of,  rejected  as,  1794 
n.  6. 
admitted,  when,  2090. 

speed  of  railroad  trains,  estimates  as 
to,  2090. 
value,  estimates  of,  rejected  in,  2097. 
experts,  judgments  of,  2171a,  2171f. 
(See  also  Conjecture.) 
Guilt 

implication  of,  acts   raising,  when  admis- 
sible, 2344  n.  6. 


Habits 

connivance,  may  tend  to  show,  1741  n.  17. 

mental,  effect  of  acquiring,  1727. 

mental  states  shown  by,  or  customs,  1741e 

n.  17. 
negligence,  irrelevant  on  issue  of,  2353  n.  2. 
ordinary  inferences  from  observation  as  to, 

1855. 
self-regarding  inferences  as  to,  1855  n.  1. 
truth,    of    telling    the,    may    be    material, 

1820  n.  5. 

(See  also  Conduct.) 
Hair 

intuitive  inferences  as  to,  a  matter  of  fact, 

1838  n.  5. 
similarity   of,   proof   of   identity   by,    1878 

«.  2. 

Handvriting 

abbreviations,  identity  of  writer  proved  by, 
2179  11.  10,  2182  n.  9. 

ancient    documents,    inferences    as    to,   ob- 
tained by  use  of,  2209a  iiii.  1  et  seq. 

ante   litem  motam,  estimates   as   to,  must 
be  made, 

(See  Ante  Litem  Motam.) 

bank  notes,  importance  of,  in  proving  gen- 
uineness  of, 

(Hoc  Bank  Notes.) 

certainty,   degree  of,  required  in  proof  of, 
2187,  2199  n.  11. 


Handurriting  —  cont'd. 

characteristics  of  writing,  identity  proved 
by,  2179. 
conjecture  excluded,   2179  n.  8. 
customary  use,  2179  n.  10. 
abbreviations,  2179  n.  10. 
circumstantial  evidence  of,  proof  by,  2178. 
abbreviations,  2179  n.  10,  2182  n.  9. 
customary  use,  2179  n.   10. 
extrinsic,  2178. 
figures,  2182  n.  10. 
intrinsic,  2178  «.  5. 
marks,  meaning  of,  2182  n.  3. 
obscure  passages,  2182  n.  9. 
province  of  the  jury,  2182  n.  18. 
seals,  genuineness  of,  2182  n.  17. 
clerks,  skilled  inferences  as  to,  by,  2218. 
(See  also  Clerks.) 

comparison  by  juxtaposition,  defined,  2221 

n.  1. 
direct  evidence,  proof  by,  2177. 
disclaimer   of  knowledge,  effect  of,  in  dis- 
qualifying witness,  2187a  n.  6. 
disputed    specimen    of,    when    required    in 

court,  2271. 
expert,  skilled  observer  as  to,  not  an,  2186 

n.  2,  2194  n.  7,  2224. 
forgery,  in, 

(See  Forgery.) 
franking    privilege,    inferences    as    to,    ob- 
tained by  use  of,  2210  nn.  9,  10. 
illustrations,  use  of,  in  giving  preliminary 

detail  of  facts,  2191  n.  3. 
knowledge,  effect  of  claim  to,  2187a,  2199 
n.  19. 
disclaimer,  2187a  71.  0. 
perjury,  2187a  «.   7. 
tested,  how,  2187a  n.  4. 
maps,  inferences  as  to  signatures  on,  2210 

n.  2. 
marks,  genuineness  of,  as,  how  made,  2177 
n.  1. 
inference,  use  of,  2180  n.  1. 
special    knowledge    as    to    meaning    on 
maps,  2182  «.  13. 
marriage  registers,  inferences   as  to,  from 

signatures  on,  2210  n.  3. 
necessity  required  for  receiving  inferences 
in,  2189,  2210  n.  2. 
Pennsylvania  rule,  2210  n.  2. 
South  Carolina  rule,  2210  n.  2. 
non-expert,  inferences  of,  as  to,  2194  n.  7. 
ordinary    inferences    from    observation    as 
to,  2186,  2199. 
qualifications  of  observer,  2199. 

adoption  in  course  of  business,  2203. 
acquiescence,  what  amounts  to,  2205. 
ante  litem  motam,  2204. 
business   correspondence,   2206. 

witness  not  receiver,  2207. 
clerks,  2206  nn.  12,  14. 
documents     already     in    possession, 

2203  II.  7. 
early  rule,  2206  n.  3. 
employees,  2206  nn.  12,  14. 
estoppel,  influence  of,  2203  n.  5. 
family    correspondence,    2206    n.    1, 

2207  «.  4. 
identity,  question  of,  2206  n.  3. 
illustration  of  rule,  2206,  nn.  4,  10. 
Lord  Ferrer's  case,  2206  n.  3. 
omis  on  proponent,  2204. 
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Handwriting  —  cont'd. 

ordinary    inferences    from    observation    as 
to  —  cont'd. 
qualifications  of  observer  —  cont'd. 

adoption  in  course  of  business  —  con. 
technical  inferences,  2208. 
typewriting,  2203  n.  9. 
procedure     and     administration     con- 
trasted, 2186  «.  4. 
seeing  person  write,  2199. 

ante  litem  motam,  2199  nn.  15,  16. 
author,     undisclosed,    cannot    state, 

2201. 
certainty  not  required,   2199  w.   11. 
claim,  2199  n.   19. 
discredited  rule,  2199  n.  1. 
impression    must    be    created,    2199 

n.  4. 
limitation,  a  sound  one,  2200. 
loss  of  original,  2199  n.  17. 
modified  rulings,  2200  n.  3. 

Georgia  rule,  2200  n.  4. 
moral      qualities      irrelevant,     2199 

n.  27. 
opportunities   for    observation,   2199 
n.  29. 
inability  to  write,  2199  n.  30. 
New  York  rule,  2199  n.  30. 
probative  force,  2202. 
qualification     is     procedural,     2199 

n.  7. 
refreshing  memory,  2199  nn.  21,  22. 
remoteness,  2199  n.  32. 
South  Carolina  rule,  2199  n.  26. 
specimens,  production  of,  2199  n.  31. 
specimens  not  produced,   2199   n.  3. 
surname  sufficient,  2199  n.  10. 
special  experience,  2209  et  seq. 
{See   also    Special  Expeeibnce. ) 
ante  litem  motam,  2212. 

(See  also  Ante  Litem  Motam.) 
notes      and     negotiable      securities, 
213. 
bank  notes,  2213  nn.  15  et  seq. 
cheques,  2213  nn.   13,  14. 
oflScial  documents,   2210. 
[See  also  Official  Documents.) 
other  sources  of  familiarity,  2211, 
2212. 
original  document,  production  required  for 

proof  of,  2185  »."  2,  2190  n.  4,  2271. 
phenomena   of   documents,   use   of,   in   evi- 
dence, 2180   et  seq. 
{See  also  Phenomena  of  Documents.) 
preliminary  detail  required,  2180  n.  2. 
post    litem    motam,    estimates    as    to,    re- 
jected if  made,  2198  n.  2. 
primary  evidence  of,  when  received,   2177. 
probative  force  of  skilled  inferences  as  to, 

2284  et  seq. 
{See  also  Compaeison  op  Hands;   Pboba- 
tive  Fobce.) 
ordinary  inferences,  2202. 
proof  as  to  identity  of  writer,  2176. 
direct  evidence,  2177. 
secondary  evidence,  use  of,  2178. 
circumstantial,  2178. 

characteristics  of  handwriting,  2179. 
phenomena  of  documents,  2180. 
age,  2183. 
alterations,  2184. 
erasures,  2184  n.  8. 


Handwriting  —  cont'd. 

proof  as  to  identity  of  writer  —  cont'd. 
secondary  evidence,  use  of  —  cont'd. 
circumstantial  —  cont'd. 
phenomena  of  documents  —  cont'd. 
exact  imitation,  2185  n.  2. 
prominent  appearances,  2185. 
qualifications    of    witnesses,    2181. 
special  knowledge,  2182. 
{See  also  Special  KLnowledqe. ) 
observation,    inference   from,    2186    et 
seq. 
admissibility,  requirements  for, 
necessity,  2189. 
relevancy,  2190. 

ante  litem  motam,  2198,  2204. 
basis  of,  2192,  2193. 
preliminary      detail     of      facts, 

2191. 
subjective,  2194. 
certainty,  degree  of,  required,  2187. 

limitations  imposed,  2188. 
marks,  2186  n.  1. 
qualifications  of  observer,  2194. 
compared,  2195. 

comparison  of  hands,  2194  n.  3. 

{See  also  Compaeison  of  Hands.) 

should  be  substantial,  2194  n.  4. 

unique  subject  matter,  2196,  2197. 

proof  of  standard  of,  how  made,  2263  et 

seq. 

{See  also  Standaed  of  Handwbiting.) 
reasons  for  inference,  when  received,  2194 

n.  8. 
secondary  evidence,  proof  by,  2177. 
skilled  inferences  from   observation  as  to, 
2214. 
qualifications  of  observer,  2214  et  seq. 
collateral  issues,  2214  n.  7. 
comparison  of  hands,  2221  et  seq. 

{See  also  Compaeison  op  Hands.) 
connection  with  comparison  of  hands, 

2214  n.  2. 
function  of  judge,  2214  n.  9. 
India,  rule  in,  2214  n.  3. 
investigation  and  study,  2216. 
practical  experience,  2217. 
clerical  positions,  2218. 

{See  also  Clbkks.) 
clerk  in  chancery,  2218  n.  1. 
magnifying  glasses,  2217  n.  11. 
microscopes,  2217  n.  10. 
procedure     and     administration     con- 
trasted, 2186  n.  4. 
proof,  afiirmative,  when  required,  2215. 
remoteness  excluded,  2214  n.  1. 
study  and  investigation,  2216. 
subjective,  2219,  2220. 

alleged     writer     disqualified,     2219 

n.  4. 
non-financial  business,  2219  n.  2. 
procedural  qualifications,  2219  n.  5. 
voir  dire,  2214  n.  13. 
specific  qualifications  of  witness,  2197. 
ordinary  observer,  2197  n.  8. 
post  litem  motam.,  2198  n.  2. 

during  trial,  2198  n.  3. 
reading,  2197  n.  11. 
transfer  clerk,  2197  n,  3. 
specimens  of, 

{See  Specimens  op  Handwbiting.) 
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Handwriting  —  cont'd. 
typewriting,  estimates  of  identity  of  writer 
from,  2185  n.  17,  2203. 
[See  also  Compaeison  of  TTatjtih  ) 

Hard  Pan 

intuitive  inferences  as  to,  a  matter  of  fact, 
1838  n.  6. 

Harmless  Error 

conclusions    of    fact,    admission  of,   when, 

2291  n.  12. 
drugs,  narcotic,  from  reasoning  as  to,  1850 

n.  9. 
irrelevant  evidence,  reception  of,  1748  n.  8. 
negligence,  conclusions  as  to,  in,  2353a. 
opinion,    rulings    as    to,    when,    constitute, 

1835. 

Haw^aii 

comparison  of  hands,  statutory  changes  as 
to,  in,  2247a. 

Hazard 

change   in    use   of    property,   increase   in, 
2393  n.  5. 

Headlights 

(See  Locomotives.) 

Health 

bodily,  ordinary  observations  as  to,  1849. 
inferences  from  observation  as  to,  1847. 

absence  of  change,  1849  n.  1. 

opportunities  for  observation,  1849  n.  1. 

skilled  observer,  1848  n.  3. 
intuitive  inferences  as  to,  a  matter  of  fact, 

1841  n.  2. 
own  effect  of  injury  on,  witness  may  state, 

1843  n.  18. 
subjective  conditions  as  to,  when  received, 

1843  n.  9. 

Hearing 

absence  of,  when  relevant,  1758,  1842  n.  6. 
automobiles,  estimate  as  to  speed  of,  from, 

2086  n.  8. 
capability  of,  estimates  as  to,  2049. 
evidence,  actual,  required  to  base  judgment 
on,  2483  n.  3. 

assumption,  effect  of,  2483  n.  3. 
seeing,  not  preferred  to,  1737  n.  11. 
trolley  cars,  estimates  as   to   speed  from, 

rejected,  2091  n.  3. 

Hearsay 

builders,  judgments  of,  as  basis  of,  2382 
n.  8. 

conduct,  implied  from  j^roof  of,  1900  n.l. 

correspondence,  not  basis  for  ordinary  in- 
ferences, 1863  n.  1. 

family,   insanity  in,  cannot  be  proved  by, 
1741d  n.  4. 

identities,  not  basis  for  ordinary  inferences 
as  to,  1863  n.  1. 

individual, 

{See  Individual  Heabsat.) 

indulgence,    equal,    in    use    of,    required, 
1742a  n.  2. 

insanity,  not  basis  for  ordinary  inferences 
of,  1911a  n.  7,  1912  n.  7. 


Hearsay  —  cont'd. 

market  value,  as  basis  of  knowledge  as  to, 
2099o. 

{See  also  Mabket  Value.) 
medical  inferences  based  on,  2020  n.  15. 
personal   knowledge   and,   contrasted,    1760 

n.  3. 
printed, 

{See  Individual  Heabsay.) 
rebuttal  of  similar  evidence  by,  1742a  n.  2. 
science,  rule  against,  how  affected  by  laws 
of,  2548. 

{See  also  Standaed  Teeatises.) 
exceptions  considered,  2548. 
no  unanimity,  2548  n.  2. 
services,   estimates   as   to   value  of,   based 

on,  2163. 
value,   market,  basis   of  knowledge   as  to, 

2099a,  2099c. 
weight    not    enhanced    by,    judgments    of 
others,  2524  n.  1. 
implied,  rejected,  2524  n.  1. 

Hearsay  as  Primary  Evidence 

regularity,  relevancy  of, 

{See  REQULAEirr,  Relevancy  op.) 

Hearsay  Bnle 

{See  Heabsay.) 
Height 

estimates  from  observation  as  to,  2064. 

Highways 

construction,  expert  judgments  as  to,  2386 

n.  1. 
crossing,    estimates    as    to    time   required^ 

2093  n.  6. 
damages  by  lay-out  of,  opinion  evidence  as 

to,  2333  n.  5,  2339. 
damages  from  defects  in,  opinion  evidence 

as  to,  1820  n.  7. 
dangerous  condition  of,  conclusions  as  to, 

rejected,  2354  n.  3. 
judgments  of  experts  as  to,  2386  n.  1. 
repairs,  judgments  of  experts  as  to  neces- 
sity of,  2386  n.  3. 
safety  of,  conclusions  as  to,  rejected,  2354 
n.  3. 

comparative,  2350  n.  4. 
taking  for,  effect  of,  upon  value  of  land, 

2158. 
use,  expert  judgments  as  to  incidents  in, 

2386  n.  2. 

History 

case,  of  the, 

{See  History  of  the  Case.) 
rule,  of  the, 

{See  HiSTOBY  of  the  Rule.) 

History  of  the  Case 

hypothetical  question,  not  used  in  connec- 
tion with,  2456  n.  5,  2488  n.  9. 

hypothetical  question,  use  of,  in,  2456  n.  5. 

statements  of  patient  as  to,  how  far  basis 
of  inference,  2020  n.  10. 

{See  also  Statements.) 

History  of  the  Rnle 

"  comparison  of  hands,"  use  of  ancient 
documents  as  standard  for,  2266  nn.  7 
et  seq. 
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Horses 

(See  Animals.) 
Household 

goods,    owner's    estimate   as    to   value    of, 
2145. 

(See  also  Use.) 

Household   Furniture 

owner  may  estimate  value  of,  2145. 
cost,  2145  n.  1. 
deterioration,  2145  n.  1. 

Houses 

cost  of,  skilled  inferences  as  to,  2131. 
ordinary  inferences  as  to  value  of,  2128. 
outside    of,    looking    at,    not    sufficient, 
2128. 

(See   also   Builddstq. ) 

Human  Beings 

causation  in  connection  with,  estimates  as 
to,  2057. 
technical  inferences,  2057  n.  4. 
medical  inferences  as  to  diseases  of,   1996. 

(See  also   Medical  Inferences.) 
ordinary    physical    inferences    as    to,    1846 
n.  5. 
death,  1846  n.  5. 
technical  inferences,  1846  n.  5. 

Human  Conduct 

ordinary  inferences  from  observation  as  to, 
1856. 

Hydraulic   Engineering 

judgments  of  experts  as  to,  when  received, 

2385. 
skilled   inferences   from   observation  as  to, 
1969  n.  2. 
streams,   1969. 

(See  also  Engineering.) 

Hypothesis 

defined,  1740a. 

alternative,  negativing  of,  v/hen  permitted, 

1740e  n.  9. 
chain,    each    link    of    probative,    adds    in- 

firmative,  1768. 
failure  in  basis  of,  2554. 

caution,  a  necessary,  2555. 
induction,  relation  between,  and,  1740  n.  6. 
mixed,  when  permitted,  2456. 

(See  also  Hypothetical  Questions.) 

inadmissible  mixtures,  2458. 

real  evidence,  2457. 

when  rejected,  2458. 
negativing     alternative,     when     permitted, 

1740e  n.  9. 
relaxation    in    evidence    to    explain,    1715 

n.  1. 
work  of  the,  1740a. 

actor,  1740b. 

nonactor,   1740c. 

Hypothetical  Inferences 

causation,  estimates  as  to,  2060. 

preliminary  details,  2060  n.  5. 

protecting    province    of    the    jury,    2060 
n.  7. 

skill  and  experience,  2060  n.  1. 

technical  inferences,  2060  n.  2. 
future  effects,  2061. 


Hypothetical   Questions 

defined,  2451. 

admissions,  proof  of  facts  in,  by,  2451  «.  6. 

answers  to,  when  stricken  out,  2459  n.  9, 

2462  n.  4,  2492  n.  13. 
assumptions,  use  of  general,  2480  et  seq. 
discreditable  practice,  2480  n.  2. 
inaccuracy  in,   2491. 
basis  of,  effect  of  failure  in,  2554. 

caution,  a  necessary,  2555. 
complexity  and  length  of,  2489. 

expedients   for   avoiding,   2489  nn.   6   et 
seq. 
conclusions  and  judgments,  2454. 

gain   and   loss,   in   use   of,   respectively, 

2455. 
mixed  hypothesis,  2456. 

actual   knowledge    not   required,   2456 

n.  7. 
contrary  view,  2456  n.  7. 
history  of  the  case,  2456  n.  5. 
inadmissible  mixtures,  2458. 

illustrations     not     permitted,     2458 

n.  3. 
undisclosed  basis  of  inference,  2458 
nn.  2,  4  et  seq. 
physicians,  2456  n.  4. 
preliminary   detail  not  required,  2456 

n.  7. 
real  evidence,  2457. 
correctness,   substantial,   required   in,   2459 

n.  10. 
cross-examination,    on,   use   of,    1950   n.    6, 
2473. 
testing,  2488  n.  6. 
de  iene,  facts  assumed,  may  be  based  on, 
2478. 
excluded  faxit  not  proved,  2478  nn.  4,  5. 
essential   facts,    all,   must  be    included   in, 

2464  et  seq. 
expert  limited  to  facts  stated,  2459  n.   1, 

2462  n.  3. 
fairness     to     witness,     an    adtninistratiTe 

consideration,  2490. 
form  of,  2459  et  seq.,  2488. 

added  facts,  2459  n.  1,  2462  n.  3. 
certainty,  degree  of,  required,   2488  nn. 

7,  8. 
criminal  cases,  2459  n.  5,  2464  n.  9. 
diagnosis,  new  facts  in,  2463. 
exclusive  formula,  not  an,  2460. 
general  and  specific,  2459  n.  5. 
general  assumption,  2480,  2487. 
"  upon  the  evidence,"  2481. 
approved  form,  2482  n.  1. 
conflicting,  not  a  basis,  2481  n.  2. 
definiteness     of     ansv/er     destroyed, 

2485. 
exclusion  of  question,  2484. 
early  rejections,  2484  n.  1. 
particular       witnesses      excluded, 

2484  n.  4. 
uneontroverted  evidence,  2484  n.  4. 
action    of    appellate    courts,    2484 
n.  7. 
Massachusetts  rule,  2482  n.  5. 
memory  of  witness  uncertain,  2486. 
Minnesota,  rule  in,  2482  n.  2. 
particular  witnesses,  2481   nn.  8   et 
seq. 

reconciling  differences,  2481   n.  2. 
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Hypothetical  Questions  —  cont'd. 
form  of  —  cont'd. 

general  assumption  —  cont'd. 
"  upon  the  evidence  "  —  cont'd. 
restrictions  imposed,   2483. 

actual  hearing  required,  2483  n,  3. 
effect  of  assumption,  2483  n.  3. 
familiarity  sufficient,  2483  n.  6. 
waiver,  2483  n.  3. 
_        use  approved,  2482. 
"'   "  history  of  the  case,"  2488  n.  9. 
illustrations,  use  of,  2488  nn.  10,  11. 
Massachusetts  model,  2459  n.  2. 
material  undisputed  facts  to  'be  included, 
2467. 
Indiana,  2468. 
Kansas,   2469. 
Missouri,  2470. 
New  York,  2471. 
plausible    proof    of   assumed   facts   must 
be  given,  2472. 
administrative  assumptions,  2472  n.  8. 

regularity,  2472  n.   14. 
alternative  methods,  2472  n.  2. 
controverted  facts  admissible,   2474. 
details  excused,   2472  n.  2. 
every  stage,  rule  applied   at,  2473. 
cross  examination,  2473  n.  4. 
proponent     determines     capacity    of 

witness,  2473  n.   1. 
redirect  examination,  2473  n.  11. 
facts  assumed  de  hene,  2478. 
exclusions,  2478  nn.  4,  5. 
immaterial  facts,  2475. 

relevancy  required,  2475  n.  2. 
legal  evidence  demanded,  2476. 

comparative     weight    not    material, 

2477. 
one  witness  sufficient,  2476  n.  1. 
waiver,  2476  n.  7. 
prima  facie  proof,  2472  n.  2. 
remoteness,  2472  nn.  15,  16. 
testing  facts,  an  exception,  2479. 
cross-examination,   2479  n.  6. 
redirect  examination,  2479  n.  9. 
reasonable     judgment,     facts     must     be 
sufficient  for  a,  2461,  2464. 
Colorado,  2465. 
conclusions  of  law,  2461  n.  8. 
conflicting  facts,  2461  n.  10. 
expert  limited  to  facts  stated,  2462. 
additional  facts,   2462  «.    1. 
answers    must    be    responsive,    2462 

n.  4. 
inference   not   allowed   on   inference, 
2462  n.  5. 
New  York,  2466. 
testing  on  cross-examination,  2488  n.  6. 
-waiver,  effect  of,  2459  n.   11. 
general   assumptions,   use   of,    in,   2480    et 
seq. 
discreditable  practice,  2480  n.  2. 
inaccuracy   in  assumption,  effect  of,   2491. 
inferences,    weight   of,   how  tested  by   use 
of,  2519. 

(See  also  Testing.) 
jury,  province  of,  must  be  protected,  2495. 
"  claim  of  the  cruw,"  2495  nn.  8  et  seq. 
incidental  contradiction,  2495  n.  2. 
reconciling  the  evidence,  2495  n.  1. 
scope  of  expert  testimony,  2495  n.  1. 


Hypothetical  Questions  —  cont'd. 

material  uncontroverted  facts  must  be  in- 
cluded  in,  2467   et  seq. 
misleading   questions,    how   far    to   be   ex- 
cluded,  2492. 

abstract  inquiries,  avoiding,  2492  n.  2. 

actual  names,  2492  nn.  7,   8. 

ambiguity,  2492  n.  11. 

answers,  2492  n.  13. 

argumentation,  2492  n.   15. 

color,  2492  n.  16. 

conjecture,   2492  n.   12. 

definiteness  requireu,  2492  n.  24. 

incompleteness,   2493. 

material  facts,  all,  2492  n.  9. 

perverting  the  testimony,  2492  n.  3. 

reversal,    prejudice    required    for,    2492 
n.  5. 
mixed  hypothesis,  use  of,  in,  2456. 
necessity,     administrative,     for     receiving, 

2452,   2453. 

office  of  the  question,  2453. 

early  American  cases,  2453  n.  13. 
form,  2453  n.  5. 
premises  required,  2543  n.  7. 
objection,   no   ground   for    excluding,    2451 

n.  9. 
observed   facts   cannot   all  be   included   in, 

2566. 
ordinary  observer  and,  1845  n.  22. 
proof  of  assumed  facts  must  be  plausible, 

2472  et  seq. 
proof  of  facts  in,  by  admissions,  2451  n.  6. 
province   of   the   jury,   must   be   protected, 

2495. 
reasonable  judgment,  facts  essential  to  a, 

must  be  stated,  2467  et  seq. 
rejection  for  defect  in  form,  2496. 
standard  treatises,  adoption  of  statements 

in,  2529  n.  1. 
undisputed     material    facts    must    be    in- 
cluded in,  2467. 
unproved    facts,   how   far   to  be   excluded, 

2494. 
"  upon    the   evidence,"    a   general    assump- 
tion in,  2481. 
witness,     fairness     to,     an     administrative 

consideration,  2490. 
appellate  courts,  action  of,  2497. 

waiver,  effect  of,  2497  n.  5. 

Hypothetical  Reasoning 

mental  operation  of,  1738. 


Identification 

adequate  knowledge  needed  for,  1874  n.  8. 
animals,  of,  by  sound,  1866  n.  2. 
bark,  of  dog  by,  1867  n.  5. 
telephone   conversation,   in   case  of,    1741o 
n.  8. 
speaker,  of,  failure  in,  1741c  n.  10. 
(See  also  Identity.) 

Identity 

ancillary  facts  tending  to  establish,  when 

received,  1765  n.  2. 
animals,  inferences  as  to,  of,  from  sound, 

1866  n.  2. 
bloodhounds,  of  scent  cannot  be  proved  by, 

1743  «.  4. 
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Identity  —  cont'd. 

circumstantial   evidence,  proof  by,   1867. 
chattels,  1871. 

articles  difficult  to  identity,   1872. 
criminal  cases,  1872  n.  3. 
chose  in  action,  1873. 
footprints,   1874,   1875. 
jury,  province  of,  1876. 
other  tracks,  1877. 
hair,  similarity  of,  1878  n.  2. 
objective  facts,  1868. 
ofTences,  1873. 

pedigree   evidence,   analogy  to,   1870. 
subjective  facts,  1869. 
correspondence  and,  of  persons,   inferences 

as  to,  1865. 
difficulty  of  proving  ground  for  relaxation, 

1741c. 
estimates  from  observation  as  to,  2072. 

certainty  not  required,  2072  n.  2. 
finger     impressions,     how     established    by, 

1868  n.  2,  2072  n.  3. 
handwriting,  ordinary  inferences  as  to,  in, 

2206  «.  3. 
hearsay  excluded  in  ordinary  inferences  as 

to,  1863  H.  1. 
inference  of,  reasons  for,  1862  n.  3. 

technical  inferences,  1863  n.  7. 
liquids,  of,  how  established,  2072  n.  4. 
ordinary  inference  from  observation  as  to, 
1861  et  seq. 
reasoning  essential,  when,   1862. 
animals,  1866. 

certainty   of   inference   required,   1864. 
persons,   1865. 

cross-examination,  1865  rt.  3. 

qualifications   of  observer,    1863. 

hearsay  excluded,  1863  n.  1. 

relaxation,    difficulty    of    proving,    ground 

for,  1741c. 
self-serving  acts  tending  to  establish,  when 

received,  1740  n.  7. 
technical  inferences  as  to,  1863  n.  7. 

Idiocy 

ordinary  inferences  as  to,  1906  n.  11. 
Massachusetts  rule,  1906  m.  11. 
(f^ee  also  Imbecility;   Insanitt;  Men- 
TAL  Conditions.) 

Ignorance 

effect  of,  2171g. 

probative  force  of  expert  estimates  as  to 
value,  on,  2171g  n.  11. 
medical  judgments  as  to,  of  third  persons, 

2421  n.  4. 
modesty  to  be  distinguished  from,  1795. 
negative  fact  of,  when  relevant,  1759. 
subjective   conditions    of   relevancy,    other, 
compared,  1763. 

judge,  function  of  the,  as  to,  1763. 

Illegal  Evidence 

{See  Illegality.) 
Illegality 

evidence    secured   by  means   of,   when    re- 
ceived, 1740e  n.  6. 
value,  estimates  as  to,  2118  n.  12. 

Illinois 

medical  inferences  as  to  Injuries,  rule  in, 
1999  n.  1. 


Illinois  —  cont'd. 

standard  treatises,  use  of,  rule  in, 

cross-interrogatories,    formulating,    2539 

n.  3. 
text  books,  testing  weight  of  judgment, 
2546  n.  4. 
value  of  property,  owner's  estimate  as  to, 
rule  in,  2143  n.   11. 

Illiteracy 

comparison   of   hands,    of   jury,   effect  on, 
2229. 

Illustrations 

handwriting,   use  of,   in   giving  inferences 

as  to,  2191  n.  3. 
hypothetical  questions, 

use  of,  by  way  of,  2488  nn.  10,  11. 

use  of,  in  answer  to,  2458  n.  3. 
medical  expert,  oy,  2458  n.  3. 
standard  treatise,   adopting  statements  in, 

for,  2529  n.  5. 
weight  of  judgments  enhanced  by  use  of, 

2525  n.  7. 

Imbecility 

Massachusetts  rule  as  to,  1906  n.   11. 
{See  also  Idiocy;  Mental  Conditions.) 

Immaterial  Facts 

defined,  1748  n.  5. 

harmless  error  from  reception  of,  1748  n.  8. 
material  facts  contrasted,  1748  n.  5. 
rejected,  should  be,  1748  n.  4. 

Impairment 

corroboration,  methods  of,  an,  1768. 
degree   of,   estimated   by   medical   witness, 
1998  n.  18. 

judgment  of  expert,  2415  n.  6. 
legal,  in  value,  how  created,  2175f  n.  2. 
objective  relevancy,  in  case  of,  1768. 

methods  of,  1768. 
subjective, 

{See  Subjective  Impaiement.) 
subjective  relevancy,  in  case  of,  1778. 

Impeachment 

expert,  of,  2535. 

relevancy  of  opinion  for,  1791  n.  1. 

Imperative    Admissibility 

appellate  courts,  action  of,  1749. 
meaning  of  phrase,   1748. 

Imperfect   Induction 

defined,  1731. 

perfect  induction  contrasted  with,  1731. 

probative  force  of,  1732  n.  2. 

probative  relevancy  a  matter  of,  1731  n.  5. 

Implication 

guilt,   acts   raising   an,   of,   when   received, 
2344  n.  6. 

Implied  Hearsay 

{See  Heabsay.) 

Impounding 

forged  document,  2185  n.  4. 
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Impressions 

conclusions   of   law   as    to,   when   rejected, 

2359  n.  1. 
finger,  2072. 

{See  also  Finger  Impeessions. ) 
•handwriting,   proof   of,   in,   effect   of,   2187 
nn.  3,  4. 
seeing  person  write,  2199  n.  4. 
irrelevant,  statement  of,  when  rejected  as, 
1794  n.  7. 
admitted,  when,  1795  n.  8. 

(See  also  Mental  States.) 

Improvements 

{See  Betterments.) 
Inaccuracy 

hypothetical   question,    in,    ground   for    re- 
jection, 2491. 

Inanimate   Objects 

age  of,  estimates  as  to,  2047. 
machinery,  2047   «.  3. 
trees,  2047  n.  1. 
vegetable  life,  2047  n.  2. 
arrangements    of,    inferences    of    observers 

from,  1883. 
changes  in  condition  of,  observation  as  to, 
1883. 
disturbance  of  arrangement,  1883  n.  3. 
fire,  eflfect  of,  1884. 
force,  application  of,  1885. 

impact,  inferences  as  to,   1885  n.  5. 
position  of  object,   1885  n.  16. 
mud,  effect  of,  1884  n.  3. 
water,  results  produced  by,  1884  n.  4. 
condition    of,    ordinary    inferences    as    to, 
1882. 
safety,  1886. 

comparative,  1886  n.  7. 
negligence,  1887. 

(See  also  Negligence.) 
soundness,  1888. 
suitability,  1889. 
technical  inferences,  1882  n.  6. 
vegetable  life, 

diseases,  expert  judgments  as  to,  2387 

n.  2. 
physical  inferences  as  to,  1882  ».  5. 
weight,  estimates  as  to,  2095  n.  3. 

Incapacity 

intoxication,   inferences   as  to,   from,   1820 
n.  9. 

{See  also  Capacity.) 
Incident 

complicated     inferences     an,     of     judicial 
proof,  1740  n.  8. 

Inconsistency 

(See  Inconsistent  Facts.) 

Inconsistent  Facts 

parties,  relative  rights  of,  as  to  admitting, 

1754. 
relevancy  of,  1752. 

Inconsistent    Statements 

bad  faith,  may  show,  1787  ti.  7. 

standard    of    handwriting,   how    tested   by, 

2290. 
value,  impeaching  expert  witness  as  to,  by, 

2171b  n.  10. 

(See  also  Contradictokt  Statements.) 


Increase 

hazard,  in, 

(See   Hazard;    Insubance. ) 

Indebtedness 

conclusions  of  law  as  to,  when   admitted, 
2335. 
collective  fact,  2335  n.   1. 
rejected,  when,  2345. 

Independent   Relevancy 

conclusions  of  fact,  of,  2291  n.  13. 

suppositions,  2324  n.  8. 
hear,  see,  etc.,  failure  to,  of,  1758  n.  6. 
iServices,  similar,  of,  as  to  value,  2175r  n.  9. 
suppositions,  of,   1794  n.  9. 
understanding,    conclusions   of    law    as   to, 

of,  2367  nn.  2,  11. 

Independently  Relevant    Statements 

{See  Identitt;  Mental  Condition;  Men-    ' 
tal  States;   Probative  Force.) 

India 

handwriting,  skilled  inferences  as  to,  rule 
in,  2214  n.  13. 

Indiana 

hypothetical    questions,    rules    as    to,    in, 

2468. 
judgment  of  expert,  rule  in,  2571  n.  3. 

Indifference 

ordinary  inferences  from  observation  as  to, 
1928  )i.  4. 

Individual  Hearsay 

market  value,  proof  of,  by,  2099d. 
printed  hearsay,  2099d  n.  11. 

Induction 

defined,  1730. 

deduction,  and  verification  a,  complete  sys- 
tem, 1732a  n.  7. 

deduction,  the  basis  of,  1735. 

general  propositions,  relation  of,  to,  1729. 

hypothesis,    relation     between,    and,     1740 
n.  6. 

imperfect,  1731. 

(See  also  Imperfect  Induction.) 

mental  operation  of,  1730. 

perfect,  1731. 

{See  also  Perfect  Induction.) 

probative  force  of,  1732. 

probative  relevancy,  relation  between,  and, 
1732  n.  6. 

special   importance  of,   1731   n.   3. 

verification,  effect  of,  on  force  of,  1732a. 

Indulgence 

balance  of, 

{Srr  Balance  of  Indulgence.) 
circumst;mtial     proof,     to     proponent     of, 
1740e  II.  2. 

Inertia   of  Court 

reason,    involution    of,    in    proportion    to, 
1842  «.  10. 

(See  also  Courts.) 

Inferences 

defined,   170!1,   1733a. 

Alabama  rule  as  to,  lfl3.j  ii.  4. 
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Inferences  —  cont'd. 
appearance,  from, 

bodily,  of  ordinary  observer,   1856  n.  3. 
gunshot  wounds,  of,  1848  n.  6. 
best  evidence  rule  as  to,  1931  n.  1. 
certainty  required  in,  when,  1743. 
change  in  condition  may  admit,  1809  n.  8. 
"  comparison  of  hands,"  probative  force  of, 

from,  2284  et  seg. 
(See  also  Comparison  of  Hands;  Pboba- 

TivB  Force.) 
complex  mental  states  rejected,  as  to,  1945. 

conjecture,  influence  of,  1945. 
complicated,  an  incident  of  judicial  proof, 

1740  n.  8. 
consequential,   as   to  resemblances  between 

tracks,  2079  n.  5. 
constituent,  as  to  insanity  admitted,   1908 

re.  4. 
damages,  as  to,  from  defects,  1820  re.  7. 

{See  also  Damages.) 
daylight  or  darkness,  of  ordinary  observer 

as  to,  1836  n.  3. 
deduction  distinguished,  1734. 
deliberative, 

(See  Deliberative  Inferences.) 
deliberative    facts,    testing    weight    of,    by 
means  of,  2549,  2550. 

(See  also  Standard  Tkejatises.) 
direct,   as   to   mental   states   of  third   per- 
sons, 1939  )!.  4. 
rejected,   1939. 
drugs,    narcotic,    as    to    the    influence    of, 

1850  n.  11. 
ecclesiastical  courts,  in  English,  as  to  in- 
sanity, 1909  re.  1. 
elimination    of,    entire,    impossible,     1801, 
1837  n.  2. 
degree,  a  question  ol,  1806. 
experience,  from,  1733. 

words,  spoken,  cfTect  of,  as  to,   1853  re.  3. 
function  of  the  judge,   1820. 

precise  point  in  issue,  1820  re.  15. 
psychological  facts  in  issue,   1820  re.   10. 
hypothetical  question,  enumeration  of  fact 

embraced  in,  rests  upon,  2462  re.  5. 
identity,  reasons  for,  of,  1862  «.  3. 

technical  inferences,  1863  n.  7. 
inability    of    witness    to    state    facts    ob- 
served,  1812. 
province  of  the  jury,  1812  n.  3. 

observation    must    be    employed,    1812 

n.  5. 
preliminary  detail  of  facts,  1812  n.  3. 

a  general  requirement,  1813  n.  4. 
action  of  appellate  courts,   1812  re.  7. 
inability    to    coordinate    sense-impressions, 
ground  for  receiving,  1814. 
judge  sitting  as  a  jury,  1819  re.  18. 
insanity,  of  non-expert  as  to, 

{See  Insanity;   Non-Expert.) 
insanity,  of  subscribing  witness  as  to,  1923. 
instinctive,   1840. 

(See  also   Instinct;    iNsriNOTrsTB  Infer- 
ences.) 
intoxication,   as   to   incapacity   from,    1820 

n.  9. 
intuition,  rapid,  mistaken  for,  1727. 
intuitive, 
(See  Intuition;    Intuitive  Inferences.) 


Inferences  —  cont'd. 
judgments,  probative  force  of,  and  of,  con- 
trasted, 2563  et  seg. 

(See  also  Probative  Force.) 
jury,  a  question  for,  weight  of,  2551  etseq. 

(See  also  Probative  Force.) 
jury,   placing  facts  before,  excludes,    1812, 

1845  «.  12,  1954  re.  1. 
maximum  of  observation  present  in,  1802 

n.  3. 
medical, 

(See  Medical  Inferences.) 
mental  states  of  third  persons,  as  to,  1891 

re,  5. 
necessity,  adequate,  for  receiving,  1931. 
negative,   1842. 

(See  also  Negative  Inferences.) 
non-expert,  of, 

(See  Non-expert.) 
objective, 

(See  Objective  Inferences.) 
observation   contrasted,   1718o. 

probative  force  of,  inferences  from,  2520 
et  seq. 
(See  also  Observation;  Probative  Force; 
Testing.) 
basis,  disproving,  cfi'ect  of,  2522. 
contradiction  by  others,  2523. 
knowledge,  adequate,  2499  re.  3. 
mental  powers,  2499  n.  4. 
physical  condition,   2521. 
rebuttal,  attack  at  stage  of,  2520. 
subjective  truth,  2499  re.   1. 
observation,    present    maximum    of,    1802 

n.  3. 
observers,  reasoning  of  expert  and,  of,  con- 
trasted, 1950  n.  4. 
facts,  1950  n.  7. 

"state  of  the  art,"  1950  re.  8. 
opinion,   necessity  for   receiving,   1810. 

(See  also  Necessity.) 
ordinary, 

(See  Ordinary  Inferences.) 
others,  of,  when  used  as  a  test,  2502. 
physical,  1846. 

(See  also  Physical  iNFEEBasrcES. ) 
physical   condition,   from    change    in,    1849 

re.   5. 
physiological, 

(See  Physiological  Inferences.) 
prejudice,  where  judge  tries  issues  of  fact, 

1749  n.  5. 
primary,  are  secondary  evidence,  facts  are, 

1799  re.  3. 
probative  force  of,  how  tested,  2498,  2512. 
(See  also  Probative  Force;  Testing.) 
deliberative  facts,  2550. 

(See  also  Standard  Treatises.) 
proponent,  2550. 
standard  treatises,  2547  et  seg. 

(See  also  Standard  Treatises.) 
process  and  result  combined  in,  1709. 
proof,  complicated,  an  incident  of  judicial, 

1740  re.  8, 
proper  conduct,  as  to,  rejected,  1818  n.  8. 
psychological, 

(See  Psychological  Inferences.) 
rape,  as  to  possibility  of,  1820  re.  8. 
reasoned,  1843. 

(See  also  Reasoned  Inferences.) 
reasoning,  excess  of,  excludes,  1903  re.  4. 
result  and  process  combined  in,  1709. 
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Inferences  —  cont'd. 
safety,  of  skilled  observer  as  to,  1886  n.  5. 
secondary  evidence,  are;  facts  are  primary, 

1799  n.  3. 
self-regarding, 

{See    SeLF-REGAEDING    iNFEatENCES.) 

sensation,  from,  1836  et  seq. 

{See  also  Sensation.) 
sidewalk,  of  ordinary  observer  as  to  con- 
dition of,  1888  n.  5. 
skilled, 

{See  Skilled  Ineeeences.) 
spoken  words,  as  to  effect  of,  1853  n.  3. 
standard    treatises,    testing  weight   of,   by 
using,  2547  et  seq. 

{See  also   Standabd  Tbeatises.) 
subjective, 

{See    StTBJBCTIVE    iNEESiENCES.) 

subscribing    witness,    of,    as    to    insanity, 
1923. 

{See  also  Stjbscbibing  Witness.) 
probative  force,  1923  n.  3. 

technical, 

{See  Technical  Inferences.) 

third  persons,  as  to  mental  states  of,  1891 
n.  5. 

use  of,  in  deducting  reason,  1733a. 

weight  of,  2551  et  seq. 

{See  also  Peobative  Foece.) 

witnesses,   necessity  for   reasoning  by,  on 
the  part  of,  1797. 

wounds,  gunshot,  from  the  appearance  of, 
1848  n.  6. 

action  of  appellate  courts,  as  to,  from  ob- 
servation,  1835. 

Infirmative   Considerations 

value,  how  aflfected  by  proof  of,  2175,  2175f. 
legal,  2175f  n.  2. 

Influence 

drugs,    narcotic,    inferences   as   to   the,   of, 

1850  «.  11. 
ordinary    inferences    as    to    existence    of, 

1933  n.  11,  1945  n.  11. 
undue, 

{See  Undue  Ineltjence.) 

Information 

others,   from,   how    far  basis   of   inference, 

2021. 
value,  of  others,  when  received  in  estimate 

of,  2113  n.  3,  2119. 

{See  also  Knowledge.) 

Injuries 

animal, 

damages   caused   by,   conclusions   as   to, 
2039a  n.  5. 

skilled    inferences    from    observation    as 
to,  1973. 
damages  for,  opinion  evidence  as  to,  2334 
«.  3. 

animal,  2334  n.  5. 
eflfect  of,  ordinary  observations  as  to,  1848. 

chattels,  1848  n.  1. 

correctness  of  general  rule,  1848  n.  3. 

gunshot  wounds,  1848  n.  6. 
estimates   as   to,   of  mechanical   causation, 

2055  n.  2. 
judgments  of  medical  experts  as  to,  2425a. 

mind,  2421  n.  2. 


Injuries  —  cont'd. 

mechanical  medical  inferences  as  to,  2000 
et  seq. 
direction,  2001. 
force,  nature  of,  2003. 
instrument,   nature   of,  2004. 
location,  2002. 
position,  2005. 
medical    inferences    as    to,    when    received, 
1998,  1999,  2425a. 
actual  cause,  1999  nn.  1,  5,  6. 
characterization  of,  1998  n.  12. 
conjecture  excluded,  1998  n.  4. 
contrary  view,   1998  n.  4. 

general    grounds    for    rejection,    1999 
n.  7. 
Illinois  rule,  1999  «.   1. 
impairment,  degree  of,  1998  n.  18. 
pain,  1998  n.  16. 
possible  cause,  1999  n.  1. 
protecting  province  of  the  jury,  1999. 

accident  or  crime,  1999  n.  1. 
vision,  effect  on,  1998  n.  13. 
waiver,  effect  of,  1999  n.  4. 
nervous    system,    to,   expert   judgments   as 

to,   2420  n.   11. 
personal, 

{See  Peesonal  Injtjbies.) 
conclusions  of  law  as  to,  when  rejected, 

2356. 
liability   for,   conclusions   of  law   as  to, 
2351. 
plant  life,  to,  inferences  as  to,  1964. 
real   estate,    effect  of   specific,  upon  value 

of,  2158  n.  9. 
skilled    inferences    as    to,,    when    received, 
1998. 

Inks 

documents,  phenomena  of,  use  of  peculiar, 
as,  2185  n.  9. 

lunate  Ideas 

question  of,  not  part  of  evidence,  1727. 

Inquiries 

(See  Questions.) 
Insanity 

attending  physician   not   an  expert  as  to, 
2011. 

Connecticut  rule,  2011  «.  1. 
attesting  witness,  estimate  of,  as  to,  1923. 
■California  rule  as  to,  2500  n.  2. 
capacity,  legal,  skilled  inferences  from,  as 

to,  1921. 
cross-examination   as   to  basis   of  ordinary 

inferences  of,  1912  n.  11. 
debility,  physical,  not  proof  of,  1911  n.  15. 
difficulty    of    proving,    relaxation    due    to, 

1741d; 
expert,  as  to,  qualifications  for   judgment 
by,  2415,  2418. 

practising  physician,  2416. 

reading,  2417. 
familv,   in,   cannot  be   proved  by  hearsay, 

1741d  n.   4. 
feeble-mindedness,    ordinary    inferences    as 
to,  1906  n.  11. 

Massachusetts  rule,  1906  n.  11. 
hearsav  not  basis   for   ordinary  inferences 
of,_  mila  )(.  7,  1912  n.  7. 

physicians,  1911a  )i.  7. 
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Insanity  —  cont'd. 

judgments  of  experts  as  to,  when  received, 
2415  et  seq.,  2429. 
medical,  2415  et  seq. 

{See  also  Medical  inferences.) 
probative  force  of,  2429,  2572  n.  1. 
non-expert,  inference  of,  as  to,  1911  n.  17. 
1917. 

(See  also  Non-expeet. ) 
nurses  and  other  practical  assistants,  2014. 
ordinary  inferences  from  observation  as  to, 
1902. 
bodily  appearance,  1856  n.  3. 
collateral  matters,  1899  «.  1. 
criminal  cases,  admitted  in,  1908  nn.  18, 

21. 
English  rule,  1909. 
intelligence  required,   1908  n.  1. 
necessary  inferences,   1903  n.  3. 
ordinary  observer  admitted,  1908. 

administrative  assumptions,  1908  n.  3. 
Canadian  rule,  1909  n.  3. 
constituent  inferences,  1908  n.  4. 
criminal  cases,  1908  nn.   18,  21. 
direct  and  indirect  inferences,  1915. 
intimate  acquaintance,   1908  n.  8. 

California  code,  in,  1908  n.  8. 
judge,  function  of,  1917. 
cross-examination,   1917. 
require  relevancy,  1917  n.  6. 
jury,  province  of,  1919. 
necessity  for  receiving,  1910  n.  7. 
negative  inferences,  1908  n.  19. 
not  an  expert,  1908  «.  20. 

inference  as  to  insanity,  1911  n.  17. 
weight,  1911  n.  17. 
probative   force,   judicial   estimates   as 
to,   1916. 
non-experts,  1916. 
qualifications   of   observer,    1911. 
ability  to  state  preliminary  details, 
1911. 
comprehensive  requirements,   1911 

n.  3. 
cross-examination,  1912  n.  11. 
effect  of  relationship,   1911  n.  10. 
transaction  of  business,  1911  n.  3. 
witnesses  as  to  constituting  facts, 
1911  n.  21. 
comparative  value  of,   1914. 
details,  ability  to   state,   1911  n.  3. 
opportunities  for  observation,   1912. 
observing  on  street,  1912  n.  5. 
trial  judge,  1912  re.  5. 
power  for  coordination,  1913. 
reasons  for  admitting  inference,  1910. 

adequate  necessity,  1910  n.  7. 
weight,  1920. 

cross-examination,   range  of,   1920. 
appellate  courts,  action  of,  1918. 
ordinary  observer  rejected,   1903. 
Alabama  rule,  1903  n.  3. 
Maine  rule,  1905. 
Massachusetts  rule,  1906. 
later  decisions,  1906  n.  4. 

{See  also  Massachusetts.) 
reasons  assigned,  1906  n.  1. 
minority,   a   dwindling,    1904. 
New  Hampshire  rule,  1903  re.  4. 
New  Yorlc,  1907. 

witness    cannot    state    own    mental 
condition,  1907  n.  10. 


Insanity  —  cont'd. 
ordinary  inferences  from  observation  as  to, 
—  cont'd. 

subscribing  witnesses,   1923. 
American  rule,  1925. 
anomalous  position  of,   1926. 
English  rule,  1924. 

indulgence,     administrative,     accorded 
to,   1927. 
Oregon  rule  as  to,  2500  n.  2. 
own,  witness  may  not  testify  as  to,  1843 

re.  13. 
probative  force, 

skilled  estimates  as  to,  2030. 

{See  also  Medical  iNi-EaaENCBS.) 
judgments,  2572  n.  1. 
relaxation,    due    to    difficulty    of    proving, 

1741d. 
reputation,  cannot  be  proved  by,  1741d  nn. 
6,  7,  1904  n.  1. 
skilled  inferences,  1922  re.  13. 
sanity,  as  related  to, 

{See  Sanity.) 
skilled    inference   from   observation   as   to, 
1921. 
legal    capacity,    1921    re.    2. 
sanity,  1922. 

{See  also  Sanity.) 
skilled  medical  inferences  from  observation 
as  to,  2007  et  seq. 
non-technical  inferences,   2015. 

modern  practice,  the,  2015  re.  8. 
probative  force,  2007. 
witnesses,  who  are  competent, 
attending  physicians,  2008. 

{See  also  Physicians.) 
admitted,  2009,  2010. 
experts,  not,   2011. 
experts,    who    are    entitled    to    be    re- 
garded as,  2415  et  seq. 
practicing  physician,   2416. 
nurses  and  other  practical  assistants, 

2014. 
other   trained  observers,   2013. 
standard  applied  to,  bv  observer,  2012. 
capacity   for   transacting  business,    2012 

re.  5. 
capacity  of  attendants,  2015  re.  5. 
testamentary  capacity, 

{See  Testamentary  Capacity.) 
standard  of,  embraced  in  judgment  of  ex- 
pert, 2427  et  seq. 
business,  ability  to  transact,  2427. 
province  of  the  jury,  2427  re.  1. 
common  knowledge,  2429  re.  1. 
cross-examination,  2428  re.  8. 
legal,  2428. 

civil  cases,  2428  re.  4. 
criminal  liability,  2428  rew.  5  et  seq. 
testamentary  capacity,  2428  re.   9. 
special  knowledge,  2429  re.  2. 

Texas,  rule  in,  2429  re.  4. 
when  applied,  2429  re.  6. 
action    of    appellate    courts,   2428    re.    6, 
2429  re.  7. 
street,  observing  on,  no  basis  for  inference 

of,  1912  re.  5. 
subscribing    witness,    estimate    of,    as    to, 
1923. 

{See  also  Subscribing  Witness.) 
probative  force,   1923  re.  3. 
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Insanity  —  cont'd. 

testamentary  capacity,  standard  of, 

{See  Testamentaey  Capacity.) 
Texas  rule  as  to  expert  testimony  in  case 
of,  2429  n.  i. 
•vveakmindedness,      ordinary      inferences      as 
to,  1906  n.  11. 
Massachusetts  rule,  1906  n.  11. 

(See  also  Mental  Conditions.) 

Instinct 

inferences,  ordinary,  proceeding  from,  1840. 

Instinctive   Inferences 

ordinary,  resulting  from  observation,  1840. 
(See  also  Intuitive  Inferences.) 

Instructing  Jury 

skilled   inferences  excluded  by,   1816. 

Instrument 

nature   of,    causing   injury,    medical   infer- 
ences as  to,  2004. 

abortion,  2004  n.  1. 

ordinary  observer,  inference  of,  2056. 
witness   cannot   say   whether   lost,   was   an 

"  appeal  bond,"  2363  n.   10. 

Insurance 

change  in  use  of  property,  increase  in  risk 

for,  by,  2393  n.  5. 
conclusions  of  law  as  to,  1976  n.  7. 
expert  judgments   as   to,   2391. 

administrative  reasoning,  2392. 
fire, 

expert  judgments  as  to,  2393. 
admitted,  when,  2395. 
change  in  use,  2393  n.  5. 
materiality  of  facts,   2394. 
probative  force,  2393  n.  11. 
risk,  increase  of,  2393. 

Massachusetts,   rule  in,  2393  nn.   9, 
10. 
special  knowledge,  2393  n.  1. 
skilled  inferences  as  to,  1976  n.  3. 
common  knowledge,  1976  n.  2. 
hazardous  occupations,  1976  a.   1. 
life, 

conclusions    as    to    liability    of,    policy, 

when  rejected,  2349  n.  1. 
expert's  judgments  as  to,  when  received, 
2396. 
physicians,  2396  n.  4. 
qualification,  2396  n.  5. 
skilled  inferences  as  to,   1976  n.  6. 
marine, 

expert   judgments   as   to,   when   received, 
2397 
skilled  inferences  from  observation  as  to, 
1976 
law,  conclusions  of,  1976  n.  7. 

Intelligence 

ordinary    inferences     as    to    insanity,    re- 
quired for,  1908  n.  1. 

Intent 

conclusions    as    to    capacity    to    form,    re- 
jected, 2352  n.  2. 

liability,    element    of,    conclusions    as    to, 
2352. 

(See  also  Liabiutt.) 


Intent  —  cont'd. 

opinion  evidence  as  to,  when  rejected,  1820, 

1820  n.  9. 
ordinary  inferences  from  observation,  when 
rejected,   1944. 

(See  also  Mental  States.) 

Intention 

conclusions    as    to    capacity    to    form,    re- 
jected, 2352  n.  2. 

liability,    element    of,    conclusions    as    to, 
2352. 

(See  also  Liability.) 

opinion  evidence  as  to,  when  rejected,  1820 
n.  9. 

ordinary  inferences  from  observation,  when 
rejected,    1944. 
(See  also  Intent;  Mental  States.) 

Interest 

deliberative  inferences  from,  1785  w.  2. 
primary    evidence    required    in,    of    jury, 

1745  n.  7. 
subjective  impairment  from,  1822  n.  4. 
subjective  relevancy  of,  1785. 

Interpreter 

conclusions   of,   as   to   meaning   of   foreign 
document  rejected,  2367  n.  29. 

Intersection 

range  lines,  of,  ordinary  inferences  as  to, 
1970. 

Intimate  Acquaintance 

(See  Acquaintance.) 

Intimate  Friend 

(See  Acquaintance.) 

Intoxication 

conclusions  excluded,  1880. 

degrees  of,  1881. 

estimates  as  to,  quality  of,  2075  n.  7. 

incapacity  from,  inferences  as  to,  1820  n.  9. 

opinion  evidence  as  to  effects  of,  when  re- 
jected, 1820  n.  9. 

ordinary  inferences  from  observation  as  to, 
1879. 
negative  statements,  1879  n.  1. 
preliminary  details,  1879  n.  6. 
self-regarding  evidence,   1879  n.   1. 

Intuition 

defined,  1726. 

credibility  of,  in  administration,  1806. 
experiment  a  specialized  form  of,  1739  n.  6. 
inferences,  rapid,  mistaken  for,   1727. 
mental   condition,    inferences   as   to,   based 

on,  1929. 
mental  operation  of,  1726. 

blending,  a  necessary,  1727. 
perception  by  court,  1739. 
reasoning  inseparable  from,  1727  n.  3. 

Intuitive  Inferences 

defined,  1802  n.  5. 

collective    fact,    as    to    a,    admitted,    1841 
n.  11. 
when  rejected,  1841  n.  12. 
conduct,  as  to,  when  received,  1841a. 
(See   also   Conduct.) 


TEMPOEAKY  INDEX  TO  VOL.  III. 


3515a 


[References   are   to    Sections;   Volume   III,    sees.    1709-2573.] 


Intuitive  Inferences  —  cont'd, 
existence  of  fact,  as  to,  1928  n.  6. 
liquids,  as  to,  1839  n.  2. 
medicine,  skilled,  as  to,  1993. 
mental  states,  as  to,  1944  n.  1. 

inferences   from   observation,   1929. 
necessary  conclusions  contrasted,   1840  n.  5. 
reasoned  and,  contrasted,  1802  «.  5. 
records,  voluminous,  as  to,  1841  n.  9. 
solids,  as  to,  1838  n.  5. 

{See   also    Instinctive   Infeeencbs.) 

Intuitive  Reactions 

error  in,  from  perception,  1737  n  6. 

Investigation 

handwriting,   skilled   inferences   as   to,   re- 
quired for,  2216. 

loTva 

handwriting,  comparison  of,  rule  as  to,  in, 
2248. 
ante  litem  motam,  2248  n.  3. 
remoteness  excluded,  2248  n.  2. 

Irrelevancy 

conduct,  of  intuitive  inferences  as  to,  1841a 
n.  6. 

cost  as  a  test  of  value,  of,  2175o  w.  11. 
ground   for    rejecting   evidence   of,    1843 

n.  11. 
rejection  of  conclusions  as  to,  23S2  n.  9. 

moral  qualities,  of,  by  witness  as  to  hand- 
writing, 2199  n.  27. 

opinion     evidence,    ground    for    exclusion, 
1793. 

Irrelevant  Facts 

negligence,  conclusions  as  to,  not  received, 

2353a  n.  2. 
value,   estimates   as  to,  not  allowed,   2123 

n   6,  2175  71.  5. 

Issue 

facts  in, 

{See  Facts  in  Issue.) 
new,   not   created  by   admitting  irrelevant 

evidence,  1742a  n.  5. 
propositions    in,    opinion   excluded   as    to, 

1820. 
relevancy  on  one,  alone  required,  1711  ra.  2. 

action.  In  the,  1711  n.  2. 


Judge 

adequate    knowledge,    function    of,    as    to 

1763,  1776. 
conclusions  of  law  as  to  attitude  of,  2362 

n.  1. 
conclusions    of    law,    when    an    intrusion 
upon  province  of,  2361  et  seq. 

admitted,  when,  2361  n.  12. 

proper  filing  of  papers,  2361  n.  14. 

regularity  of  proceeding,  2361  n.  13. 
credibility  of  witnesses,  no  assumption  by, 

as  to,  2558. 
English,  have  received  judgments  of  prac- 
ticing  physicians    as    to   insanity,   2416 

n    5. 


Judge  —  cont'd. 

executive  department,  really  of,  1720d. 
functions  of, 
adequate  knowledge,  as  to,  1763,  1776. 
disguising,  1718d. 
experts,  as  to, 

comments  on  testimony,  2571   et  seq. 

{See   also    Expbbts.) 
examination,  1823  n.  7. 
marine  matters,  judgments  as  to,  2400 

n.  5. 
number  of,  limited  by,  1804  n.  2. 
selecting  experts,  2570. 
faulty  methods,  2569. 
insanity,    ordinary    observations    as    to, 
1917. 
cross-examination,  1917  n.  8. 
relevancy  required,  1917  n.  6. 
skilled  witnesses,  qualifications  of,  2505. 

handwriting,  2214  n    9. 
special  knowledge  as  to,  1828  n.  15. 
handwriting,    province   of,   as   to,   2229    et 

seq.,  2286. 
insanity,  observing  of,  no  basis  for  infer- 
ence of,  1912  n.  5. 
insanity,  ordinary  observation  as  to,  func- 
tion of,  1917. 
maritime     aflfairs,     expert     testimony     re- 
jected, 1983  n.  2. 
mind  of,  acts  as  screen,  1762  n.  1. 
office  of,   essentially  executive,   1720d. 
opinion  evidence,  function  of,  in  admitting, 
1820. 
special  knowledge,  1828  n.  15. 
responsibility     of,     for     results     essential, 
1720c. 
adequate  incentive,  an,  1720c. 
selecting  expert,  suggestions  for,  2570. 
sitting  as  jury, 

{See  Judge  Sitting  as  Jury.) 
special  knowledge  in  opinion  evidence,  ac- 
tion of,  as  to,  1828  n   15. 
subjective  relevancy,  function  as  to,   1763, 

1776. 
witnesses,  no  assumption  by,  as  to  credi- 
bility of,  2557,  2558. 

Judge  Sitting  as  Jury 

"  comparison  of  hands,"  English  rule  as  to 

power  of,  2225  re.  2. 
damages,  opinion  evidence  as  to,  questions 

by,  rejected,  2339  n.  13. 
duty  to  decide  dispute  between  inferences, 

2561  n.  12. 
foreign  law,  Inference  of,  as  to,   1833  n.  2. 
opinion,  matters  of,  rulings  as  to,  by,  1833. 
reasoning    of    experts,    disregarding,    2561 

n.  11. 
witnesses,  conflicting,  deciding  as  to,  2556 

n.  2. 

Judgments 

defined,  1804. 

admissibility  a.  question  of  administration, 
2375. 
requirements  for,  2378. 
necessity,  2377. 

{See  also  Necessity  ) 
objective  relevancy,  2378. 
subjective  relevancy,  2379. 
{See  also  Subjective  Relevancy.) 


3516a 


TEMPOEAEY  mi>EX  TO  VOL.  IH. 


[References   are   to    Sections;   Volume   III,   sees.    1709-2573.] 


Judgments  —  confd, 

admitted,  when,  illustrative  instances,  2382. 
carpentering  and  building,  2382. 

(See   also   Buiujing.) 
commercial  matters,  2383. 

{See  also  Commebcial  Mattesbs.) 
engineering  matters,  2384. 

(See  also  Engineeeinq.) 
hydraulic,  2385. 
every-day  matters,  2386. 

(See  also  Eveet-Dat  Mattees.) 
highways,  2386  n.  1. 

(See  also  Highways.) 
farming,  2387. 

(jSee  also  Ageicultuee.  ) 
stock,  2389,  2446. 

(See  also  Stock  Raising.) 
insurance,  2391. 

(See   also    Insubance.) 
legal  matters,  2398. 

negligence,  2398  n.  7. 
manufacturing,  2399. 

(See  also  Manupacttjeing. ) 
marine  matters,  2400'. 

(See  also  Makitime  Aefaies.) 
mechanic  arts,  2404. 

(See  also  Mechanic  Aets.) 
medicine,  2413   et  seq. 

(See  also  Medical  Infeeences.) 
mining  matters,  2430. 

(See  also  Mining.) 
railroad  affairs,  2435. 

(See  also  RAltBOADS.) 
stock  raising,  2446. 

(See  also  Stock  Raising.) 
street  railways,  2447  et  seq 

(See  also  Steeet  Railways.) 
animals,  expert,  as  to  value  of,  2171c. 
common  knowledge, 

contrary  to,  1804  n.  2. 
mechanic  arts,  as  to,  2412. 
conclusions    contrasted,    2291    n.    11,    2325 

n.  2,  2454,  2455. 
conjecture   excluded    in,   of   experts,    2380, 

2381,  2423. 
constituents  of,  as  to  value,  2175a  et  seq. 
(See  also  Constituents  foe  Judgments 
OF  Value. 
criminal  cases,  rule  as  to,  in,  2371  n.  5. 
danger,    administrative,    in    receiving   evi- 
dence of,  2371,  2372. 
historical   development   of   the    rule    ad- 
mitting, 2376. 
paramount  right,  the,  2373 
expert, 

field  of  the,  2374. 

value,  as  to,  2171a  et  seq. 

(See  also  Experts.) 
weight  of,  field  of  conjecture,  2568. 
fees,  witness,  2371  n.  6. 
forensic  advantages  of,  2565. 

inference  not  secondary  to,  2564. 
general  value  of,  2568  et  seq. 

(See  also  Experts.) 
irrelevant,  statement  of,  when  rejected  as, 
1794  n.  8. 
admitted,  when,  1795  nn.  4,  10. 
mechanic  arts,   in  the,  common  knowledge 

as  to,  2412. 
medical  experts  as  to  injuries,  2425a. 
nautical,  sufBcient  data  required  for,  2403. 


Judgments  —  cont'd. 

necessary,  effect  of,  1804  w.  3. 
necessity, 

essential  for  admitting,  2377. 
for  receiving,  1811. 
observers  and  experts  confused,  2381b. 
opinion,  necessity  for  receiving,  1811,  2371 
probative  force  of,  2377,  2524  et  seq.,  2568 
et  seq. 
conjecture,  a  field  of,  2568  et  seq. 
enhanced,  how,  2524  et  seq. 
added  facts,  2527. 
premises   actually  used,  2527  nn.  5 

et  seq. 
real  evidence,  2527  nn.  9,  10. 
corroborative  facts,  2525. 

certainty,  degree  of,  2525  n.  4. 
practical    and    technical    knowledge, 

2525. 
technical     inferences     by      common 
knowledge,  2525  n.  1. 
experiment,    confirmation    by,    2526. 
fairness  must  be  shown,  2526  n.  2. 
illustrative  instances,  use  of,  2525  nn. 

7  et  seq. 
legal  evidence  required,  2524  n.  1. 
hearsay  judgments   of   others,   2524 

n.  1. 
implied  hearsay,  2524  n.  1. 
qualifications,  superior,  2534. 
reasoning  explained,  2533. 
standard  treatises,  2528. 

(See   also  Stahdabd  Treatises.) 
basis  of  rules  of  practice,  2532  n.  4. 
evidence,  treatise  not,  2531. 
expert,  statement  by,  2529. 
preventing  evasions,  2532. 
refreshing  memory,  2530. 
text-book,  adoption  of,  2529. 
illustration,  2529  n.  5 
experts, 

faulty  methods  of  selecting,  2569. 
judge  selects,  2570. 
inferences,  and,  contrasted,  2563  et  seq. 

(See  also  Pkobative  Foece.) 
judicial  comment, 
adverse,  2571. 

Indiana,  rule  in,  2571  n.  3. 
Louisiana,  rule  in,  2571  n.  1. 
mental  conditions  involved  in  issues, 
2572. 
favorable,  2573. 
enhanced  usefulness,  2573  nn.  5  et 
seq. 
reasoning  stated,  2377. 
tested,  how,  2513,  2524  et  seq. 
(See  also  Testing.) 
cross-examination,    2535    et    seq. 
expert,  qualifications  of,  2535 

disclaimer,  2535  n.  1. 
standard  treatises,  use  of,  2536. 
(See   also   Standard  Teeatises.) 
attacking  basis   of   adverse   opin- 
ion, 2537. 
cross-interrogatories,    formulating, 

2539. 
reasoning  of  adverse  opinion,  test- 
ing, 2540. 
special  knowledge,  eliciting,  2538. 
rebuttal,  attack  at  stage  of,  2541. 
bias,  2545. 
conduct,    inconsistent,    2542    n.    5. 
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Judgments  —  cont'd. 

probative  force  of  —  cont'd. 
tested,   how  —  cont'd. 

rebuttal,  attack   at  stage  of  —  cont'd. 
contradicatory      statements,      2542, 

2545  n.  2. 
different     hypotheses,     establishing, 

2543. 
event    occurring,    contradiction    by, 

2541  n.  2. 
mistake  shown,  2543  n.  3,  2545  nn. 
3,  4 
signatures,  2545  n  3. 
non-existence  of  facts  assumed,  2541 

nn.  2,  3. 
opposing   expert,    disparagement   of, 
2544. 
infirmative  mental  state,  2545. 
qualifications,  2544. 
text-books,  standard,  use  of,  2546. 
Illinois  rule,  2546  n.  4. 
questions  asking  for, 

[See  Hypothetical  Questions.) 
real  estate,  expert,  as  to  value  of,  2171e. 
reasoning,     involution     of,     in     connection 
with,  1804. 
"  expert "  an  ambiguous  term,  1805. 
skilled  witnesses,  formed  by,  1830. 
practical  experience,  based  on,  1831. 
reading,  how  far  sufficient,  1832. 
value,  constituents  as  to,  of,  2175a  et  seq. 
{See  also  Constituents  foe  Judoments 
OF  Value.) 

value,  skilled  estimates  as  to,  2168  et  seq. 
personal  property,  2169. 
real  estate,  2170,  2171e. 
reproduction,  cost  of,  2171. 

Judicial   Administration 

completeness  demanded  by,  1742a  n.  2. 

Judicial  Knowledge 

experts  cannot  control,  1804  n.  2. 

Judicial  Screen 

driftwood,  evidentiary,  stops,  1762  n.  1. 

Jury 

ability  to  place  constituting  facts  before, 
excludes  inference,   1812,   1845  n.  12. 

absence  of,  excludes  inferences  of  preju- 
dice, 1749  n.  5. 

adjective  law,  the,   in  trials  by,  and  sub- 
stantive,  1719. 
court,  province  of  the,  1720. 

age,  estimates  as  to,  province  of  the,  2048. 

"  comparison  of  hands,"  effect  of  illiteracy 
of,  on,  2229. 

credibility  of  witnesses  for,  2551  rm.  5  et 
seq.,  2552  n.  1,  2554  n.  2. 

dangers  arising  from  presence  of,  1745  n.  2. 

death,  decide  cause  of,  1995  n.  4. 

evidence,  rejected,  considered  by,  1763  n.  2. 

expert,  discredited,  when  not  permitted  to 
follow,  2563. 

exposition  used  in  good  opening  to  the, 
1740b. 

facts,  constituting,  ability  to  place  before 
the,  excludes  inference,  1812,  1845  n.  12, 
1954  n.  1. 


Jury  —  cont'd. 
field  of  the,  1719. 

skilled   inferences   as  to   manufacturing, 
1982. 
footprints,   etc.,   province   of,   as  to   infer- 
ences, 1876. 
handwriting,    province   of,   as   to,   2229    et 

seq.,  2264  n.  3,  2284. 
hostility,  exciting,  of,  1745  n   5. 
hypothetical  questions,  protecting  province 

of  the,  in,  2495. 
inability   to   coordinate   sense   impressions, 

1814   et  seq. 
inferences,    placing   facts   before,   excludes, 

1845  n.  12,  1954  n.  1. 
inferences,   weight  of,   a  question  for  the, 
2551  et  seq. 

{See  also  Probative  Force.) 
instructing  the,  in  matters  of  science,  1816. 
judge  sitting  as  a, 

{See  JUDQK  Sitting  as  Jury.) 
misleading, 

{See  Misleading  Jury.) 
Missouri  rule   as  to   relations  between  ex- 
pert and,  2561  ii.  7. 
misunderstood   phrase,   a,    "  comparison   of 

hands"  by,  2214c  n.  8. 
objective  and  subjective  relevancy,  1762. 
paternity    from    resemblance,    function    of 

the,  2082  n.  7. 
phenomena,  placing  all  before  the,  excludes 

inference,  1812. 
primary   evidence   required   in   interest  of, 

1745  n.  7. 
probative  force  of  inference  as  to  value  for, 
2172. 

{See  also  Probative  Force.) 
probative  force  of  reasoning  for,  2551  n.  2. 
reasonableness,  canons  of,  2560  et  seq. 
{See  also  Probative  Force.) 
protecting  the  function  of  the, 
{See  Protecting  Province  of  the  Juby.) 
protection  from  being  misled,  necessity  for, 

1745. 
province  of, 
{See  Protecting  Province  of  the  Jury.) 

reasoning, 

defective,  admits  opinion,  1814. 

probative    force    of    reasoning   for,    2551 
n.  2. 

requirements  for,  1797. 

right  of  litigant  to,   1796. 

weight  of,  and  of  observation  for,  2568. 

witnesses,  comparison  of,  1718f  n.  2. 
rejected  evidence  considered  by,  1763  n.  2. 
rejection,  facts  hypothetically  stated,  2554 

n.  2. 
requirements  for  sound  reasoning  by,  1797. 
secondary    evidence    excluded    to    protect, 

1745  n.  7. 
standard   treatises,   attitude   toward   truth 

of,   2549. 
subjective    inferences    aibandoned    to,    1762 

n.  3. 
substantive  law,  the,  in  trials  by,  and  ad- 
jective, 1719. 

court,  province  of  the,  1720. 
sympathy,  arousing,  of,  objectionable,  1745 

n.  6. 
system,  value  of,  how  tested,  2553. 
trial  by, 

{See  Trial  by  Jury.) 
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Jury  —  cont'd. 

value,  powers  of,  in  estimating,  2173. 

duty  of,  2172a. 

limitations  on,  2174. 
view,  final,  when,  2561. 
weight  of  opinion  evidence  for,  2551  n.   1. 
witnesses,    reasoning    by,    and,    compared, 

1718f  n.  2. 

Justification 

conclusions  of   law   as  to,   rejected,   when, 
2346. 

when  admitted,  2346  ■«.  1. 
cumulative  evidence,  for  rejecting  merely, 

1770  n.  3. 

Juxtaposition 

comparison  by, 

(See  CoMPAEisoN  BY  Juxtaposition.) 


Kansas 

hypothetical    questions,    rules    as    to,    in, 
2469. 

Kentucky 

handwriting,  comparison  of,  rule  as  to,  in, 
2249. 
third  persons,  2249  n.  2. 
medical  inferences,  rule  in,  2005  n.  2. 

Kirkpatricb 

relevancy  as  defined  by,  1718  n.  6. 

Knowledge 

absence  of,  may  be  relevant,  1759  n.  2. 
acquiring,    possibilities    of,    conclusions    as 
to,  2320  n.  2. 
mental  state  of  third  person,  2320  n.  2. 
actual,  when  required, 
hypothetical  questions,  not  required  for, 

2456  n.  7. 
value,  estimates  of,  2108. 
adequate, 

{See  Adequate  Knowuedge.) 
awards,  proving  of,  2161  n.   12. 
claim  to, 

actual,  sufficient,  1794  n.  7. 
of  value  sufficient,  when,  2116. 
cross-examination,  2116  n.  8. 
restrictions  on,  2116  n.  6. 
existence  of, 

conclusions    as    to,   when    rejected,    2344 

n.   8. 
ordinary  inferences  as  to,   1933  n.  8. 
handwriting,  claim  to,  in,  effect  of,  2187a, 
2199  n.  19. 

[See  also  Handwriting.) 
inferences,  how  affected  in  weight  by,  2507. 
practical  and  technical,  2525. 
testing    on    cross-examination,   2517    nn. 
17,  18. 
lack    of,    ground    for    admitting    opinion, 

1817. 
mental  standard  in  handwriting,  claim  to, 

of,  2212  n.  6. 
public   officers,   of,   giving   estimates   as  to 
value,  2113. 

{See  also  Public  OFncEais.) 
relevant,  absence  of,  may  be,  1759  n.  2. 


Kno^rledge  —  cont'd. 

res  inter  alios,  proof  of,  by,  1741e  n.  19. 
sales,  effect  of,  as  to  value,  on,  2122. 
special, 

{See  Special  Knowledge.) 
testing  on  cross-examination,  2517  nn.   17, 

18. 
value,  as  to,  acquired  by  dealing,  2114. 

{See  also  Dealing.) 
value    of    chattels,    skilled    observer   quali- 
fied by,  2155  n.  3. 

{See  also  Mental  States.) 


liager  Beer 

intuitive  inference  as  to,  a  matter  of  fact, 
1839  n.  5. 

Iiand 

{See  Agriculture;   Real  Estate.) 

Iianguage 

conclusions  of  law  as  to  legal  effect  of 
spoken,  2364  et  seq. 

profane,  conclusions  of  witness  as  to,  re- 
jected, 2368  n.  3. 

symbolical  character  of,  in  logic,  1723 
n.  8. 

Lai7 

adjective, 

(See  Adjective  Law.) 
conclusions  of, 

(See  Conclusions  of  Law.) 
error  in, 

(See  Error  in  Law.) 
evidence,  of, 

(See  Law  op  Evidence.) 
fact  and,  in  the  admissibility  of  experts, 

1823  n.  1. 
fact  distinguished,  1724  n.  12. 
foreign, 

(See  Foreign  Law.) 
matter  of, 

(See  JIatter  of  Law.) 
remoteness,   rules   as   to,   when   matter   of, 

1746  n.  8. 
Scots, 

(See  Scots  Law.) 
services,  skilled  inferences  as  to  value  of, 

2166  n.  3. 
substantive, 

(See  Substantive  Law.) 

Iiaur,  Conclusions  of 

(See  Conclusions  of  Law.) 

Lair  of  Evidence 

exclusion,  one  of,   1710  n.   1. 
reasoning,  deductive,  in  the,  1733  n.  1. 

Legal  Efeect 

spoken  language,  of,  conclusions  of  law  as 
to,  2364. 
admitted,  when,  2366. 

understanding,   2367. 
contracts,  2365. 

modification  of,  2364  n.   3. 
transactions,  of,   2347. 

conclusions  of  law  as  to,  when  rejected, 
2347. 
abandonment,  2347  n.  2. 
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Legal  Effect  —  cont'd. 
transactions,  of  —  cont'd. 

conclusions  of  law  as  to,  when  rejected  — 
cont'd. 
admitted,  when,  2347. 
culpability,  2347  n.  1. 
emancipation,  2347  n.  1. 
gifts,  2347  n.  3. 
guilt  of  accused,  2347  n.  1. 

Legal  Matters 

judgments  of  experts  as  to,  when  received, 
2398. 
negligence,  2398  n.  7. 

Legal  Reasoning 

conclusions  of  law,  an  element  in,  2326. 
damages,   2343,  2344. 

Legal  Rights 

(See  Eights.) 
Legal   Services 

{See   Pkofkssional   Services;    Services.) 

Legislature 

control  of  court  by,  undesirable,  1720b. 

Lengtb 

hypothetical   questions,  a  consideration   as 
to,  2489. 
expedients   for   avoiding,   2489   nn.    6   et 
seq. 

Letter  Press  Copies 

handwriting,      standard     for     comparison, 
used  for,  2269. 

Letters 

conclusions    as    to    meaning    of    language 

used  in,  2367  n.  27. 
proof     of     standard     of     "  comparison     of 

hands,"  by,  2266  n.  2. 
{See     also     Business     Cokbespondence; 
Correspondence.  ) 

Levels 

ordinary   estimates    as    to,   when    received, 
2063  n.  5. 

{See  also  Grade.) 

Liability 

conclusions   of   law   as   to,   when   rejected, 

2349. 
admitted,  when,  2349  n.  4. 
insurance  policy,  2349  n.  1. 
intent,  2352. 
intention,  2352. 
mental  state,  constituent,  2352. 

acceptance,  2352  n.  1. 

"  assigning  second   reason  first,"  2352 
n.  7. 

capacity  to  form  intent,  2352  n.  2. 

consent,  2352  n.  3. 

fraud,  2352  n.  4. 

good  faith,  2352  n.  5. 

irrelevancy,  2352  n.  9. 

malice,  2352  n.  6. 

relevancy  required,  2352  n.  7. 

waiver,  2352  n.  8. 
municipal,  2350. 

comparative  safety  of  roads,  2350  n.  4. 
personal  injuries,  2351. 


Liability  —  cont'd. 
criminal, 

{See  Criminal  Liability.) 
damages    from,    opinion    evidence    as    to, 
2344  n.  5. 

{See  also  Damages.) 

License 

medical  witness,  not  essential  for  qualified, 
judgment  of  expert,  2414  n.  2. 
skilled  observer,  2023  n.  3,  2028  «.  1. 

Life 

insurance, 

{See  Insurance.) 
non-technical    inferences   as   to    danger   to, 

2015  n.  6. 
vegetable, 

{See  Inanimate  Objects.) 
{See  also  Mortality  Tables.) 

Life  Insurance 

{See  Insurance.) 
Life  Tables 

(See  Mortality  Tables.) 
Ligbt 

conclusion  as  to  sufficiency,  admitted,  2311. 
placing  facts  before  jury,  2311  n.  4. 

Link 

infirmative  hypothesis,   each,   of   probative 
chain  adds,  1768. 

Liquids 

ordinary  observations  of,   inferences   from, 
1839  n.  2. 
identity,  2072  n.  4. 

Liquor 

{See  Alcohol;   Whiskey.) 

Lis  Mota 

{See   Ante    Litem    Motam;    Post   Litem 

MOTAM. ) 

Literary  Property 

value  of,  skilled  estimates  as  to,  2155  n.  5. 
Literature 

painting    and    sculpture    contrasted    with. 
1815. 
actions  and  bodies,  1815  n.  3. 

Litigant 

reasoning  of  jury,  right  of,  to,  1796. 
skilled  witnesses,  in  rebuttal  no  obligation 
on,  to  produce,  2561  n.  8. 

Location 

estimates  from  observation  as  to,  2073. 
medical  inferences  as  to,  of  injury,  2002. 
reasoned  inferences   as   to,  when  received 
1843  n.  5.  ' 

Locomotives 

headlights    of,    estimates    as    to   throwine 

light  of,  2066  n.  1,  2070  n.  8. 
sparks  from, 

{See  Sparks.) 
speed  of,  2088  n.  3. 

{See  also  Railroads.) 
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Iiocns 

presence  at  a,  among  eonsiatent  facts,  1753 
n.  1 

Iiogie 

defined,  1710a. 

belief,  not  the  science  of,  1726  n.  2. 
deduction  in  the,  of  experience,  1733. 
enthymemes  in  the  law  of,  1728a  n.  1. 
evidence  or  proof,  the  science  of,  1726  n.  2. 

belief,  not  of,  1726  n.  2. 
evidence,  peculiarity  of,  in,  1724. 
incorporation  of,  1721  et  seq. 
major   premise,   suppression   of,    in,    1728a 

n.  1. 

Xord  Ferrer's  Case 

handwriting,    qualification    used    in    prov- 
ing disputed,  in,  2206  n.  3,  2209  n.  10. 

Xord  Mansfield's  Vieir 

matters  of  opinion,  as  to,  2372  n.  4 

Xonisiana 

estimates  as  to  value  of  real  estate,  rule 

in,  2156  n.  1. 
handwriting,  comparison  of  rule  as  to,  in, 
2250. 

interesting  sequel,  2214d  n.  2. 

priority  of  rule  in,  2231  nn.  2,  3. 
judgment  of  expert,  rule  in,  2571  n.  7. 


liOve 


{See  Mental  States.) 


Xnmp  Price 

value,  effect  of,  in  testing,  2175n  n.  10. 

Xnnacy 

ordinary   inferences   as  to,   when   received, 
1908  n.  2. 

also    Insaottt;    Mental    C!on- 

DITIONS. ) 


M 

Machinery 

adequacy   of,    conclusions    as   to,   rejected, 

2354  n.  5. 
age  of,  estimates  as  to,  2047  n  3. 
conclusions  as  to,  when  rejected,  2354. 
manufacturing  of, 

expert  judgments  as  to,  2399  nn.  2,  3. 
repairs,  2399  n.  5. 

ordinary  inferences,  2399  n.  4. 
skilled  inferences  from  observation  as  to, 
1978. 

construction,  1978  n.  10. 

drawings,  1977  n.  3. 

estoppel,  qualification  by,  1978  n.  1. 

jury,  province  of,  1981  n.  1. 

qualifications,  1978  n,  6. 

remoteness,  1977  n.  2 

repairs,  1979. 

standards  applied,  1981. 
value  of,  skilled  estimates  as  to,  2155  n.  3. 

change,  2101  n.  12. 

Magistrate 

(8ee  Judge;  Judge  Sitting  as  Jubt.) 


Magnified  Drawings 

handwriting,  standard  for  comparison,  used 
for,  2269,  2280. 

Magnifying  Glasses 

"  comparison  of  hands,"  use  of,  2217  n.  11. 

Maine 

insanity,  ordinary  inferences   as   to,  when 
rejected,  1905. 

Major  Premise 

defined,  1728a. 

deduction,  formation  of,  in,  1729. 

logic,  suppression  of,  when  usual  in,  1728a 

n.  1. 
reasoning,  inquiry  as  to,  of,  2527  n.  6. 
suppression    of,    when    usual    in    evidence, 

1728a. 
weight,   how    affected   by   facts    added   in, 
2504  nn.  5  et  seq. 

ordinary  observer,  2504  n.  9. 

physicians,  2504  n.  13. 

Malice 

denial  of,  when  received,  2344  n.  10. 
mental  state  of,  necessary  to  create  a  legal 
liability,  2352  n.  6. 

Malicions   Prosecution 

denial   of  malice   in,   when  received,   2344 
n.  10. 

Malpractice 

cross-examination  of  expert,  2538  n.  4. 

Management 

railroad, 

(See  Railboads.) 
street  railway, 

(See   Street   Railways.) 
vessels,  of,  skilled  inferences  as  to,  1986. 

Manufacturing 

capacity   for    work,    of   establishment   for, 

inferences  as  to,  2053. 
estimates    as    to    value   changed   by,    2101 

re.  11 
judgments  of  experts  as  to,  when  received, 
2399. 
machinery,  2399  nn.  2,  3. 

ordinary  inferences,  2399  n.  4. 
qualifications    affirmatively   shown,   2399 
n.   1. 
practical  experience,  2399  re.  1. 
repairs,  2399  re.  5. 
skilled  inferences  from  observation  as  to, 
1977,   1981. 
jury,  field  of,  1982. 
machinery,  1978. 
repairs,  1979. 
tools,  1980. 

Maps 

ancient    facts,    proof    of,    by,    plans,    etc., 

1741a  re.  2 
handwriting   on,    who    may   testify   as    to, 

2210  re.  2. 
marks  on,  skilled  inferences  as  to  meaning 
of,  2182  re.  13. 

(See  also  Plans.) 
Marine  Affairs 

(See  Mabitime  Affaies.) 
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Marine  Insurance 

{See  Insubancb.) 

Maritime  Affairs 

judgments  of  experts  as  to,  when  received, 

2400. 
administrative  details,  2403. 
duties,  2400  w.  4. 
judge  may  call  experts,  2400  n.  5. 
necessity,  2401. 
operations,  2400  n.  5. 
propriety,  2402. 
repairs,  2400  n.  6 
sufficient  data  required,  2403. 
non-technical    inferences,    evidence    as    to, 

1987. 
skilled  inferences  from  observation  as  to, 

1983. 
assisting  judge,  1983  n.  2. 
construction,  1984. 
injuries,  1983  n.  4. 
repairs,  1984  n.  4. 
vessels,  1985. 

condition  of,  1985  n.  1. 

equipment,  1986  n.  4. 

management  of,  1986. 

Maritime   Causes 

opinion  evidence  in,  when  admitted,   1833 
n.  1. 

(See  also  Maritime  Affaibs.) 

Market 

value, 

(See  Mabket  Value.) 

Market  Price 

(iSee  Maeket  Vaiue.) 

Market  Reports 

market  value,  proof  of,  by  hearsay  from, 
2099c  n.  9. 

[See  also  Mabkbt  Value.) 

Market  Value 

defined,  2099,  2175b  n.  7,  2175c. 

absence  of,  2099a  n.  7. 

auction    sales,    effect   of,    in    proof    as    to, 

2175b. 
{See  also    Constituents   foe   Judgments 

OF  Value.  ) 
calculations,    customary,    in    arriving    at, 

2099g. 
cost  of  production  as  a  test  of,  2099a  n.  4, 

2175c  re.  12. 
damages,  estimate  of,  in  form  of,  2099b. 
direct   or  circumstantial  proof,  shown  by, 

2175b  re.  8. 
distance,  effect  of,  in  determining,  2099g. 
fact  of,  how  established,  2099a 

cost  of  production,  2099a  n.  4. 
hearsay,  as  basis  of  knowledge  as  to,  2099c. 

accuracy  required,  2099o  n.   15. 

another  market,  2099c  re.  9. 

exception,  not  an,  2099c  n.  6. 

explanatory  suggestions,  2099e  n.  6. 

individual  hearsay,  2099d. 

interested  source,  2099c  n.  17. 

relevancy  of  regularity,  2099c  nn.  5,  21. 

single  sale,  a,  effect  of,  2099c  n.  9. 

technical  inferences,  2099c  n.  7 


Market  Value  —  cont'd. 

ideal  market,  reference  to  an,  2099h. 

non-fungible  things,  2099h  n.  1. 
individual  hearsay,  proof  of,  by,  2099d. 
knowledge,  effect  of  claim  as  to,  2099e. 
misleading  markets,  what  are,  2099g  n.  3. 
offers  to  buy,  when  used  as  a  test  of,  2175g 
n.  8. 

sale,  offers  for,  2175g  n.  16. 
owner's  estimate  as  to,  of  services,   2150 

n.  9. 
printed  hearsay,  proof  of,  by,  2099d  n.  11. 
proof  of,  by  hearsay  from, 

market  reports,  2099o  n.  9. 

price  lists,  2099c  n.  10 

sales  of  similar  property,  2099c  W.  12. 

trade  circulars,  2099e  n.  11. 
proper  market,  to  make  proof  of,  in,  2099g, 
2175b. 

ability  of  proponent,  2099g  n.  6. 

distance,  effect  of,  2099g  n.  10. 

misleading  markets,  2099g  n.  3. 

rebuttal,  2099g  n.  13. 

residence,  effect  of,  2099g  n.  14. 
relevancy  of  regularity,  use  of,  in  proving, 
2099c  nn.  5,  21. 

Michigan  rule,  2099c  n.  21 
sales    of    property,    effect    of,    including, 

21751. 
skilled    witnesses,     testimony    of,    as    to, 

2099f. 
spontaneity,  relevancy  of,  use  in  proving, 

2099o  n.  4. 
sum  of  separate  items,  is  not,  2118. 
technical  inferences  as  to,  2099c  n.  7. 
willingness  to  accept,  2099a  re.  4. 
witness,  qualifications  of,  2099e. 
{See  also  Value.) 
Marks 

handwriting,  genuineness  of,  as,  how  made, 
2177  n.  1. 
Colorado   rule   as   to   comparison,  2246a 
re.  2. 
inference  in  authentication  of,  use  of,  2186 

re.  1. 
special    knowledge    as    to    meaning   of,    on 
maps,  2182  «.  13. 

Marriage 

registers, 

{See  Maebiage  Registebs.) 

Marriage  Registers 

handwriting,  inferences  as  to,  from  signa- 
tures on,  2210  n.  3. 

Marshland 

ancient  facts,   early  allotments  of,   proved 
as,  1741a  re.  2. 

Maryland 

estimates  as  to  paternity  by  resemblance, 
rule  in,  2080  n.  2. 

Massachusetts 

fire  insurance,  expert  judgment  as  to,  rule 

in,  2393  nn.  9,  10. 
handwriting,  comparison  of,  rules  as  to,  in, 

2267  re.  5. 
hypothetical  question, 

general  assumptions  in,  use  of,  rule  in, 
2482  re.  5. 

model  form  of,  in,  2459  re.  2. 
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Massachusetts  —  cont'd. 

insanity,  ordinary  observer  as  to,  rule  in, 
1906. 
later  decisions,  1906  n.  4. 
feeble-mindedness,  1906  n.  11. 
idiocy,  1906  n.  11. 
imbecility,  1906  n.  11. 
mental  impairment,  1906  re.  11. 
weakness  of  mind,  1906  re.  11. 
reasons  assigned,  1906  n.  1. 
owner's  estimate  as  to  value  of  real  estate, 

rule  in,  2149  «.  10. 
resemblance  between  parcels  of  real  estate, 
rule  in,  2078  n.  10. 

Material  Facts 

defined,  1748  re.  3. 

dispute  as  to,  no  ground  for  rejecting,  1748 

re.  5. 
immaterial  facts  contrasted,  1748  re.  5. 
opinion  evidence  as  to,  -when  rejected,  1820. 
relevancy  of,  1748  re.  5. 
relevant  facts  contrasted,  1748  re.  5. 
[See  also  Facts  in  Issue.) 

Material  Witness 

absence  of,  when,   may  be  accounted  for, 

1786  re.  6. 
collateral  facts  in  testing,  1779  re.  1. 

Materials 

builder,  judgment  of,  as  to,  2382  re.  9. 
building,  skilled  inferences  as  to,  1961. 

Matter  of  Lair 

contusions  as  to  sufficiency  in,  2323  re.  4. 
judgments  as  to  negligence  in  2398  n.  7. 

remoteness,  rulings  as  to,  a,  1746  re.  8. 

Matters  of  Opinion 

defined,  2372. 

administration,   admissibility  of,  largely  a 

question  of,  1834. 
■admissibility,  conditions  of,   1808. 
necessity,   1809. 

(fifee  also  Necessity.) 
relevancy,  1821. 
objective,  1821. 
subjective,  1822. 

adequate   knowledge,   1823   et  seq. 
ambiguity  of  phrase,   1791. 

adequate  knowledge,  lack  of,  1794. 
modesty  of  claim  to  be  distinguished, 
1795. 
facts  incapable  of  verification,  1792. 
exclusion,  ground  of,  1796. 
fact,  statement  of,  distinguished,  1836  re.  2. 
irrelevancy,  ground  for  exclusion,  1793. 
Lord  Mansfield's  view  as  to,  2372  re.  4. 
medicine,    judgments    as    to,    in,    2413    rere. 

7,8. 
appellate  courts,  rulings  as  to,  1834. 
ha,rmless  error,  1835. 
responsibility  of  trial  judge,  1835. 

Means 

end,    sufficiency    to,    conclusion    regarding, 
2312. 

Measurements 

exact,   of  dimensions,  results  of,  given  by 

observer,  2061a  re.  3. 
handwriting,  standard  of,  testing  by,  2280. 


Mechanic  Arts 

blasting  as  one  of  the, 

(See  Blasting.) 
judgments  of  experts  as  to,  when  received, 
2404  et  seq. 
administrative  details,  2412. 
capacity,  2405. 

standard  tables,  2405  re.  2. 
work,  2404  re.  4. 
cause  and  effect,  2406. 
common  knowledge,  2412. 
cost,  2407. 
experiments,  2408. 
operations,  2409. 
propriety,  2410. 
safety,  2411. 

due  care,  2411  re.  1. 
ordinary  inferences  as  to,  1988  re.  19. 
plumbing  as  one  of  the, 

(See  Plumbing.) 
skilled   inferences   from  observation  as  to, 
1988. 
experiments,   1989  re.  7. 
fact,  1988  re.   15. 
firearms,  1990. 

(See  also  Fibeabms.) 
construction  of,  1990. 
use  of,  1990. 
materials,  1988  re.  17. 
plumbing,  1988  re.  2. 
preliminary  details,   1989  re.  6. 
province  of  the  jury,  1988  re.  18. 
qualifications  of  observer,  1989. 

Mechanical  Aids 

handwriting,  standard  of,  testing  by,  2278. 

Mechanical  Devices 

basis  of  inference  as  to  time,  2093  re.  7. 
capability  of,  estimates  as  to,  2053. 

(See  also  CAPABrunES.) 
causation  in  connection  with,  estimates  as 
to,  2054. 

(See  also  Causation.) 

Mechanical  Estimates 

bodily  conditions,  as  to,  2000  et  seq. 
(See  also  Body.) 

Medical  Inferences 

abortion,  as  to  nature  of  instruments  used 

in,  2004  re.  1. 
animals,  as  to  diseases  of,  1997. 

ordinary  observer,  1997  re.  3. 
autopsy,  as  to,  skilled,  when  received,  2031. 

(See  also  Autopsy.) 
basis  of,  1991  re.  4. 
body,  parts  of,  1991  re.  2. 
bodily  conditions,  as  to,   1994,  1995. 
(See  also  Body.) 
injuries,  when  received,   1998,   1999. 

(See  also  Injuries.) 
mechanical  estiinates,  2000  et  seq. 
(See  also  Body.) 
certainty,  degree  of,  required,   1992. 

(See  also  Certainty.) 
cross-examination,        use       of        standard 
treatises, 

(See  Standard  Treatises.) 
death,  as  to,  1995. 

(See  also  Death.) 
hearsay  as  basis  for,  2020  re.  15. 
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Medical  Inferences  —  cont'd. 

injuries,  skilled,  as  to,   1998,   1999,  2425a. 
(See  also  Injuries.) 
actual  cause,  1999  nn.  1,  5,  6. 
Illinois  rule,   1999  n.  1. 
pain,  1998  n.  16. 
possible  cause,  1999  n.  1. 
insanity,  as  to,  2007  et  seq.,  2023. 
(See  also  Insanity.) 
attending  physicians,  2008  et  seq.,  2023. 
(See  also  Physicians.) 
alienist,  need  not  be  an,  2007  n.  4. 
Connecticut  rule,  2011  n.   1. 
qualifications,  2010  n.  9. 
capacity   for   transacting  business,   2012 

n.  5; 
probative  force,  2007  n.  2. 
province  of  the  jury,  2012  n.  7. 
instruments,  as  to  nature  of,  2004. 
intuitive,  -when  received,   1993. 

probative  force,   1993  n.   9. 
judgments  of  experts,  when  received,  2413. 
et  seq. 
animal  food,  2419. 
cause  and  effect,  2420. 

(See  also  Causation.) 
body,  2420. 
death,  2424. 
disease,  2425  et  seq. 

(See  also  Diseases.) 
injuries,  2425a. 
Ohio  rule,  2413  n.  3. 
probabilities,  2413  ri.  6. 

disease  or  injury,  2413  n.  6. 
professional  ethics,  2413  nn.  7,  8. 
qualifications  of  witness,  2414. 
insanity,  2415. 

administrative   considerations,   2418. 
degree  of  impairment,  2415  n.  6. 
practicing  physician,  2416. 

English    judges,    action    of,    2416 

n.  5. 
moral  insanity,  2416  n.  6. 
reading,  2417. 
sufficient  basis,  2415  n.  7. 
time,  2415  n.  9. 
license,  effect  of,  2414  n.  2. 
medical  students,  2414  n.  3. 
reading,  2414  nn.  8,  9. 
school,    own,    proof   by,   not   required, 
2414  n.  1. 
surgery,  2413  nn.  9,  10. 
veterinary,  2413  nn.  12  et  seq. 
mechanical,   as   to  position  in   case  of  in- 
jury, 2005. 
Kentucl<y  rule,  2005  n.  2. 
mental  conditions,  as  to,  2006. 
nonexpert  inferences,  use  of,  in  connection 
with,  2015. 
capacity  of  attendants,  2015  n.  5. 
danger  to  life,  2015  n.  6. 
mixed  races,  2015  n.  7. 
modern  practice,  2015  n.  8. 
patient,    statement   of,   how    far   basis    of, 
2020. 

(See  also  Statements.) 

physician  need  not  be  alienist  to  give,  as 

to  insanity,  2007  n.  4. 
poisoning,   qualifications    required    for,   as 

to,  2018,  2025  n.  2. 
preliminary  detail  of  facts  required,  2019 

et  seq. 


Medical   Inferences  —  cont'd. 

probable  results,  as  to,  2016. 
chances  of  recovery,  2016  n.  9. 
electric  shock,  1998,  2016  n.  1. 
permanence,  2016a. 
probative  force,  2016  n.  11. 
recurrence,  2016a. 
probative  weight  of,  2030. 
bias,  2030  n.  5. 
cross  examination,  2032  n.  2. 
improbability,  2030  n.  3. 
province  of  the  jury,  2030  n.  6. 
recency  of  examination,  2030  n.  1. 
reliance  on  others,  2030  n.  2. 
qualifications  of  witnesses,   2018   et  seq. 
attending  physician,  2023. 
compliance    with    legal    regulations    as- 
sumed, 2028  n.  1. 
detail    of   constituting   facts,    ability   to 
state,  2019. 
information  from  others,  2021. 
insufficient  facts,  2022. 
statements  of  patient,  2020. 

(See  also  Statements.) 
examination  not  essential,  2023  nn.  4,  5. 
license,    obtaining    a,    not    required    for, 

2023  n.  3,  2028  n.  1. 
opportunities   for   observation,   2018   nn. 

1,  2. 
poisoning,  2018,  20-25  n.  2. 
practical   experience,   2025. 
proof  of,  how  made,  2024. 
reading  and  study,  2026. 
remoteness,  2018  n.  I. 
special  training,  2027. 

nurses    and    other    medical   assistants, 

2027  n.  4. 
stiitutory  conditions,  2028. 
testimony  of  others,  2029. 
reasons  on  which,  are  based,  received,  2020 

n.  1. 
services,  skilled,  as  to  value  of,  2166  n.  11. 
special  knowledge,  skilled,  when  received, 

1991  n.  8. 
standard  applied,  1998  n.  8. 
consistency,  1998  n.  10. 
earning  capacity,  1998  n.  14. 
necessity,  1998  n.  11. 
physical  capacity,  1998  n    15. 
impaired,  1998  n.  18. 
surgery,  as  to,  2017. 
veterinary,  2017a. 
symptoms,  as  to, 

(See  Symptoms.) 
testamentary  capacity,  as  to, 

(>Siee  Tbstamentaby  Oapachtt.) 
time    as   of   vrhich,    skilled,    are   received, 

1991  n.  7. 
undertakers  not  qualified  to  draw  skilled, 

2024. 
wounds,  skilled,  as  to,  1998,  2001  n.  1. 
(See  also  Wounds.) 

Medical  Science 

inexactness  of,  noticed  by  courts,  1910  n.  5. 

Medical  Services 

(See  Sbbvices.) 

Medical  Students 

judgments   of  experts  as  to  qualifications 
of,  2414  n.  3. 
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Medicine 

(See  Medical  Infebences.) 

Melancholy 

ordinary  inferences  as  to,  1933  n.  4 

Memoranda 

(See  Refkeshing  Memoht.) 

Memory 

hypothetical  questions  as  test  of,  2486. 
objective   and  subjective  truth,  a  test  of, 

1774. 
ordinary  inferences,  essential  for,  1845. 

jury,  1845  n.  6. 

witness,  1845  n.  6. 
refreshing, 

{See  Eefbeshing  Memobt.) 
tests,  how  applied,  2509. 

Mental  Capacity 

estimates  as  to,  2052. 

{See  also  Capabilities.) 
medical    inferences   as   to,   when   received, 
2006. 
attending  physicians,  2012. 

{See  also  Capacity;   Mental  Con- 
ditions.) 

Mental  Certainty 

claim  of,  1794  n.  11. 
degrees  in,  1736. 
demonstration,  1737 

Mental   Conditions 

defined,  1741e. 

capacity,  mental,  how  proved  as  a,  2052. 

difficulty  of  proving,  ground  for  relaxation, 

1741d. 
expert  testimony  as  to,  judicial  comments 

on,  2572. 
feeble-mindedness,    ordinary    inferences    as 
to,  of,  1906  n.  11. 
Massachusetts  rule,  1906  n.  11. 
idiocy,  ordinary  inferences  as  to,  of,  1906 
n.  11. 
Massachusetts  rule,  1906  n.  11. 
imbecility,   ordinary   inferences    as   to,   of, 
1906  n.  11. 
Massachusetts  rule,  1906  n.  11. 
impairment  of, 

(See  Impaibment.) 
insanity,  1902. 

(See  also  Insanity.) 
judgments  of  experts  as  to,  when  received, 
2426. 
probative  force,  2572. 
mental  state  contrasted,  1741e. 
ordinary  inferences  from  observation  as  to, 
1892,  1893. 
objective,  1893. 
change  in,  1897 
consciousness,  1898. 
form  of  statement,  1899. 

by  conduct,  1900. 
insanity,   1902. 
intuitive  inferences,  1929. 

(See  also  Intuition.) 
mental    characteristics,    inferences    as 
to,  1901. 


Mental  Conditions  —  cont'd. 

ordinary  inferences  from  observation  as  to 

—  cont'd. 
relevancy     required     for     admissibility, 
1894. 

qualifications   of  observer,   1895. 
technical  inferences,  1896. 
probative  force  of  judgments  as  to,  2572. 
relaxation,    difficulty    of    proving,    ground 

for,  1741d. 
sanity,  ordinary  observations  as   to,   1922 

n.  7. 
skilled  medical   inferences   as   to,   2006   et 
seq. 
insanity, 

{See  Insanity.) 
testamentary  capacity,   when   provable   as, 

1921. 
weakmindedness,  ordinary  inferences  as  to, 
1906  n.  11. 
Massachusetts  rule,  1906  n    11. 

Mental  Impairment 

(See  Insanity;  Mek^tal  Conditions.) 

Mental   Operations 

deductive  reasoning,  1728. 
enumeration  of,  1725. 
inductive  reasoning,  1730. 
inference  from  experience,  1733. 
intuition,  1726. 

Mental  Powers 

inferences,  how  aflfected  in  weight  by  dif- 
ference in,  2509. 

Mental  Standard 

handwriting,    in,    must   be    acquired    ante 
litem  motam,  2212. 

Mental  States 
defined,  1741e  n.  1. 
acquiring  knowledge  as  to,  of  third  person, 

2320  n.  2. 
animals,    of,    ordinary    inferences    as    to, 

1928a. 
character  rule  may  exclude,  1843  m.  11. 
complex,    ordinary    observations    excluded, 
1945. 
conjecture,  influence  of,  1945. 
conclusions  as  to,  when  rejected,  2344  w. 

10. 
custom,  shown  by  habit  or,  1741e  n   17. 
difficulty  of  proving,  ground  for  relaxation, 

1741e. 
direct  inferences  as  to,  when  rejected,  1939. 

inducing  purchase,  1939  n.  3. 
habit,  shown  by,  or  custom,  1741e  n.  17. 
inferences  as  to, 

admitted,  when,  2322  n.  3. 
rejected,  when,  2344  n.  10. 

jury,  protecting  province  of,  1942. 
necessity,  adequate,  lack  of,  1939. 
relevancy,  objective,  lack  of,  1941. 
subjective  relevancy,  1943. 
intent  and  intention,  1944. 
other  complex  mental  states,  1945. 
third  persons,  of,  1891  n.  5,  1939  n.  4. 
resisting  capacity,  1945  n    10. 
infirmative,    effect,    upon    weight   of   judg- 
ment, 2545. 
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irrelevant,  cannot  be  proved,  1928  n.  3. 

thought,  1928  n.  3. 
irrelevant,  when  rejected,  1928. 
judgments,  effect  upon  weight  of,  by  show- 
ing infirmative,  2545. 
bias,  2545. 
knowledge,  third  persons,  acquiring,  of,  as 

to,  2302  n.  2. 
liability,    constituent    element    of,    conclu- 
sions as  to,  2352. 

{See  also  Liability.) 
medical  judgments  as  to,  of  third  persons, 
2421  n.  3. 
ignorance,  2421  n.  4. 

(jSfee  also  Medical  Inferences.) 
mental  condition  contrasted,  1741e. 
natural,  ordinary  inferences  as  to,  1933  n. 

13. 
objective,  1928. 

occurrences,  other,  shown  by,  1741e  ».  18. 
ordinary  inferences  as  to,  1928. 
anger,  1934  rm.  1  et  seq. 
belief,  1928  n.  4,  1945  n.  9. 
constituent    facts,    when    to    be    stated, 

1945  n.  6. 
disbelief,  1928  n.  4,  1945  n.  9. 
excitement,  1933  n.  6. 
expectation,  1929  n.  2,  1933  n.  2. 
fear,  1933  n.  7. 
fraud,  1945  n.  2. 
good  faith,  1945  n.  3. 
grief,  1933  n.  3. 
indifference,  1928  n.  4. 
influence,  1933  n.   11. 
intuitive  inferences,  1944  n.  1. 
knowledge,  1933  n.  8. 
melancholy,  1933  n.  4. 
motive,  1945  n.  4. 
purpose,  1945  n.  5. 
reasons  assigned,  1945  n.  7. 
reliance,  1945  n.  8. 
understanding,  1933  nn.  9,  12. 
undue  influence,  1933  n.  11. 
ordinary    psychological    inferences    as    to, 
1928,  1843  n.  10. 
admissibility,      administrative      require- 
ments for,  1931. 
necessity,   1931. 
relevancy,  subjective,  1932. 
adequate  knowledge,  1932. 
intuitive,  1929. 
reasoned,  1930. 
rejected,  when,   1938,   1943. 
intent  and  intention,  1944. 

other  complex  mental  states,  1945. 
no  adequate  necessity,  1939. 

jury,  placing  facts  before,  1940. 
protecting  province  of  jury,  1942. 
objective  relevancy  lacking,   1941. 
observation,     direct,     not     permitted, 
1946. 
purchase,  inducing,  inference  as  to,  when 

rejected,  1939. 
regarding  others,  1934. 
disposition,  1936. 
animals,  1937. 
favorable,   1935. 
unfavorable,  1934. 
relaxation,    difficulty    of    proving,    ground 
for,  1741e. 


Mental  States  —  cont'd. 

res  inter  alios  as  proof  of,  1741e  tin.  18 

et  seq. 
self-regarding,  1933. 

preliminary  detail  required,  1933  n.  7. 
skilled  witness,  of,  shown  to  be  infirmative 

on  rebuttal,  2545. 
statements,  use  of,  in  proving,  1741e  nn.  10 

et  seq. 
subjective  inferences  as  to,  when  received, 
1843  n.  10. 

cross-examination,  1843  n.  11. 
third  persons,  of,  direct  inferences  as  to, 
1891  n.  5,  1939. 

admitted,  when,  1891. 

claim,  1891  n.  8. 

consciousness,  1898. 

rejected,  1939. 

self-consciousness,  1898  n.  4. 

similarity,  1893  n.  9. 
witnesses  may  declare  own,  1928  n.  5. 
{See    also    Bad    Faith;    Belief;    Feab; 

Good    Faith;     Impkessions;     Intent; 

Intention;    Knowledge;   Malice;   Mo- 
tive;    Pubpose;     Undue     Infltjenoe; 

Willingness.  ) 

Mercantile  Services 

value  of,  ordinary  estimates  as  to,  2137. 

Merchandise 

estimates  as  to  quality  of,  2075  n.  6. 

"marketable"  and  " merchantable," 2075 
n.  8. 

trade  marks,  2075  n.  6. 
transportation  of,  skilled  inferences  as  to, 

2039. 
value  of,  owner's  estimate  as  to,  2146. 

Methods 

corroboration,  of,  and  impairment,  1768. 
reasoning,  of  science  in  dealing  with,  1732 
n.  4. 

Michigan 

market  value,   use   of   relevancy  of   regu- 
larity in  proving,  rule  in,  2099c  n.  21. 

speed   of   railroad   trains,   witness   as   to, 
rule  in,  2090  re.  16. 

value,  admissibility  of  estimate  as  to,  rule 
in,  2112  n.  3. 
effect  of  residence,  2112  n.  3. 

Microscopes 

"  comparison  of  hands,"   use   of,   in,  2217 
nn.  9,  10,  2281. 

Milk 

adulteration   of,    skilled   inferences   as   to. 

2387  n.  5. 
chemical    analysis    of,    skilled    inferences 

1964  re.  7. 
estimates  as  to,  from  taste  and  sight,  2387 

re.  6. 

Mill 

canons  of  induction  by, 

{See  Induction.) 
perfect  induction  repudiated  by,  1731  n.  4. 

Mill's  Canons  of  Induction 

{See  Induction.) 
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Mind 

cause  and  effect  as  to,  expert  judgments 
regarding,  2421. 
ignorance,  2421  n.  4. 
specific  injuries,  2421  n.  2. 

mining 

cross  examination  of  witness  on  voir  dire, 

2033  n.  1. 
judgments  of  experts  as  to,  when  received, 
2430. 
cause  and  effect,  2431. 
possibilities,  2432. 
blasting,  2432  n.  3. 
moving  earth,  2432  n.  5. 
propriety,  2433. 

construction,  2423  re.  2. 
firing  a  "  shot,"  2423  n.  1. 
prospecting,  2430  n.  5. 
safety,  2434. 

adequate  knowledge,  2434  n.  6. 
province  of  the  jury,  2434  n.  7. 
preliminary      statement      of      constituting 

facts,  2033. 
skilled  inferences   from  observation  as  to, 
2032,  2033. 
construction,  2032  n.  4. 
equipment,  2032  re.  9. 
jury,  province  of,  2032  n.  23. 
lay  out,  2032  n.  4. 
observation  required,  2032  re.  2. 
operation,  2032  re.  11. 
duties,  2032  re.  18. 
soil  caving,  2032  n.  21. 
witness,  qualifications  of,  how  tested,  2033. 

Minnesota 

hypothetical  question,  use  of  phrase  "  upon 
the  evidence,"  rule  in,  2482  n.  2. 

Minor  Premise 

defined,  1728a. 

judicial  reasoning  a  matter  of,  1740d. 
specific,    effect    on    the    law    of    evidence, 
1728a. 

Misleading    Jury 

"  comparison  of  hands,"  in  selecting  spe- 
cimens for,  2221a  re.  6. 

hypothetical     question    when    rejected    to 
prevent,  2492  nn.  1  et  aeq. 
answers  to,  2492  re.  13. 

independent  causes  of  action,  when  evi- 
dence of,  is  received,  1745  n.  6. 

inferences,  testing  weight  of,  on  cross-ex- 
amination, not  allowed  when  danger  of, 
2517  n.  20. 

medical  judgments  as  to  causation,  danger 
of,  in,  2420  re.  4. 

protection  against,  necessity  for,   1745. 
direct    and    indirect    advantages,     1745 
re.  6. 

requirement  against,  a  canon  of  judicial, 
1745. 

Misleading  Questions 

hypothetical,  how  far  rejected,  2492. 
{See  also  Htpothetioal  Questions.) 
incompleteness,  2493. 

Mission 

pleadings,  of,  1723  re.  8. 


Missouri 

experts,  position  of,  rule  in,  2552  n.  3. 

jury,  relations  between,  and,  2561  n.  7. 
handwriting,  comparison  of,  rule  as  to,  in, 

2251. 
hypothetical  questions,  rules  as  to,  in,  2470. 
standard   treatises,   use   of,   rule   in,   2528 

re.  2. 

Mistake 

adverse    witness,    of,    shown    on    rebuttal, 
2543  re.  3,  2545  nn.  3,  4. 
signatures,  2545  re.  3. 

witness,  of,  effect  on  probative  force  of  in- 
ference, 2500  n.  2. 

Mitigation 

damages,  of,  opinion  evidence  as  to,  2339. 

Mixed  Hypothesis 

(See  Hypotheticai,  Questions.) 

Modesty 

ignorance  to  be  distinguished  from,  1795. 

Modifications 

contract,  of,  cannot  be  stated  in  conclusion 

of  witness,  2364  re.  3. 
statutory, 

(See  Statutobt  Modifioations. ) 

Money 

possession  of,  not  a  fact  of  notoriety,  1759 
re.  1. 

(See  also  Coin;  Bank  Notes.) 

Montana 

handwriting,  comparison  of,  rule  as  to,  in, 
2252. 

Moral   Certainty 

circumstantial  evidence,  effect  of,  1741. 
meaning  of  phrase,  1740. 

Moral  Insanity 

expert   judgment   of   practicing   physicians 
as  to,  2416  re.  6. 

Moral  Qualities 

difficulty  of  proving,  ground  for  relaxation, 

1741f. 
handwriting,   witness   as   to,   irrelevant  in 

proof  of,  2190  re.  27. 

Moral   Sense 

effect  on,  of  appearances,  witness  may  not 
state,  1844  re.  2. 

Moral  Uniformity 

induction,  basis  of  force  of,  1732b. 
probative  relevancy,   relation  of,  to,   1732 
re.  13. 

(See  also  Character  Evidencse.) 

Morality 

inferences  as  to,  from  phenomena,  1844. 

Mortality  Tables 

relevancy  required,  2528  re.  23. 

skilled   witness   may   adopt   results    stated 

in,  2529  re.  7. 
standard,  a  matter  of  common  knowledge, 

2528. 
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Motive 

conclusions  as  to,  when  rejected,  2344  n.  9. 
ordinary    inferences    as    to,    rejected,    1945 
u.  4. 

(See  also  Mental  States.) 

Motormen 

estimates  of,  as   to   speed  of  automobiles, 
2086  n.  9. 


Mud 


[See  Inanimate  Objects.) 


Municipal  Liability 

(See  LiABiUTY.) 

Museum  Curiosities 

value  of,  skilled  estimates  as  to,  2155  n.  4. 

Mutilation 

documents,  phenomena  of,  as,  2185  n.  11. 


N 
Names 

defined,  1723. 

concepts,  relation  to,   1723. 

hypothetical   question,    actual,   when   used 

in,  2492  nn.  7,  8. 
"  terms  "  distinguished,  1723. 

Narcotics 

(See  Drugs.) 

Natural    Occurrences 

causation  in  connection  with,  estimates  as 
to,  2055. 
force,  application  of,  2056. 

Natural  Uniformity 

(See  Unifobmity  of  Natube. ) 


Nature 

(See  Induction; 


UNiroRMiTy  OP  Nature.) 


Nautical  Matters 

(See  Maritime  Affairs.) 

Nebraska 

handwriting,  comparisons  of,  rule  as  to,  in, 
2253. 


Necessary 

conduct,    what    is,    conclusion 
jected,  2354  n.  9. 


as    to,    re- 


Necessity 

conclusions  of  fact  as  to,  when  admitted, 
2308,  2319  «.  6. 

rejected,  when,  2319. 
cost   as   a   test  of  value,   for  using,   2175c 

n.  1. 
damages,  conclusions  of  law  as  to,  ground 

for  admitting,  2331. 
estimates,     admissibility     conditional     on, 

2043. 
handwriting,    inferences    in,    required    for 

receiving,   2189,   2210  «.  2. 


Necessity  —  cont'd. 

hypothetical   questions,   ground   for   receiv- 
ing, 2452. 
inferences,  adequate,  for  receiving,   1931. 
judgments,  essential   for  admitting,  2377. 
aid  to  reasoning,  2377  n.  1. 
common  knowledge,  2377  n.  4. 
jury,  province  of  the,  2377  n.  4. 
medical,  as  to  causation,  2420  n.  5. 
judgments,  for   receiving,   1811. 
marine   matters,   expert   judgments    as    to, 

in,  2401. 
medical   inferences,   as   standard   for,    1998 

n.  11. 
mental  states,  objective,  ground  for  receiv- 
ing, inferences  as  to,   1931. 
opinion     evidence,     ground     for     receiving, 
1809. 
conclusions,  1811. 

defective   reasoning   of   jury,    1814. 
administrative  expedients,  1816. 
sequences   and   coexistences,    1815. 
function  of  judge,  1820. 
inability  to  state  facts  observed,  1812. 
( See  also  Inferences  . ) 
leading  facts  required,  1813. 
common  knowledge,  lack  of,  1818. 
inferences,  1810. 
judgments,  1811. 
special  knowledge,  lack  of,  1819. 
reasoning,  must  be  shown  for  use  of,  1806 

n.  4. 
skilled  inferences   as   to,   in   railroad   mat- 
ters, 2038  rt.  14. 
trolley   cars,   expert   judgments   as   to,   of, 
2450  n.  1. 
operation,  2450. 
value,   e-stimate   of,    ground    for    receiving, 
2102  et  seq. 
exceptional  value,  2104  n.  3. 
placing  before  jury,  2102  n.  3. 
similar  property,  2102  n.  4. 

Negative  Facts 

conclusions   as    to   existence   of,   when    ad- 
mitted, 2307,  2327,  2330  n.  4. 
indirectness  of,  2307  n.  8. 
reasoned   inferences,   2307  n.   9. 

when  rejected,  2307   n.   11. 
when   rejected,   2327  n.   5. 
entry,  absence  of,  1757. 
hear,  see,  etc.,  failure  to,  1758. 

independent  relevancy  of,  1758  n.  6. 
railroad  bridge,  objection  to  crossing, 
1758  n.  7. 
negative  inferences  from,  1758  n.  i. 
ignorance,  when  relevant,  1759. 
(See  also  Ignorance.) 
legal  reasoning,  inferences  as  to,  based  on, 

2327  n.  4. 
observation,  not  the  results  of,  1758  n.  4. 
railroad  inferences  as  to  operation  as,  2038 

n.  1. 
record,  absence  of,  1757. 
relevancy  of,  1756. 
see,  failure  to,  1758  n.  4. 

Negative  Inferences 

hear,  failure  to,  1758  nn.  4,  6. 
ordinary  observer,  made  by,  1842. 

as  to  insanity  admitted,  1908  n.  19. 
see,  failure  to,  1758  «.  4. 
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Negligence 

conclusions    of   law    as   to,   wiien   rejected, 
2353  et  seq. 

cross-examination,  2353a  n.  10. 

due  care,  2353  n.  5. 

when  admitted,  2353  n.   7. 

duty,  2354  n.  9. 

irre'levant  facts,  2353a  n.  2. 

lack  of  qualification,  2353a  n.  11. 

necessary,  2354  n.  9. 

personal  conduct,  2353  rt.  1. 

prejudicial  error,  2353a  n.  14. 

safety,  2354. 

(See  also  Safety.) 

skilled  witnesses  excluded,  2353  re.  1. 

action  of   appellate   court,  2353a. 
contributory, 

{See  CoNTHiBUTOET  Negligence.) 
customary  conduct  of  others,  irrelevant  on 

issue  of,  2353  n.  2. 
expert  judgments  as  to,  in  matters  of  law, 

2398  n.  7. 
ordinary  inferences  from  observation  as  to, 
1887. 

balance  of  indulgence,  1887  re.  8. 

competency  of  workman,   1887  re.  8. 

rebuttal,  1887  n.  8. 

Negotiable  Secnrities 

handwriting,  inferences  as  to,  based  on  use 
in,  2213. 

(See   also   Special  Expeeiencb.) 

Neighborhood 

defined,  2112  re.  2. 

Nervons  System 

cause  and  eflfect  as   to,   expert   judgments 
regarding,  2420  n.  11. 

New  Hampshire 

conclusions    of    law    as    to    understanding, 

rule  in,  regarding,  2367  n.  3. 
credibility     of     witness     re-established     at 

stage  of  rebuttal,   rule  in,  as   to,  2518 

n.  5. 
handwriting,  special  rule  as  to,  in,  2233. 
ordinary  inferences  as  to  insanity  rejected 

in,  1903  n.  4. 

Nexir  Jersey 

handwriting,  comparison  of,  rule  as  to,  in, 
2254. 

Netr  fork 

business,    correspondence    in,    as    qualifica- 
tion as  to  handwriting,  rule  in,  2206  re. 
14. 
handwriting,  comparison  of,  rule  as  to,  in, 
2255. 
what  writings  may  be  compared,  2255. 
marks,  2255  n.  8. 
hypothetical  questions,  rule  as  to,  in,  2466, 

2471. 
insanity,  ordinary  observer  as  to,  rule  in, 
1907. 
witness  cannot  state  own  mental  condi- 
tion, 1907  n.  10. 

Non-actor 

hypothesis,  use  of,  in  case  of,  1740c. 
objectives   of   actor    and,    contrasted,    1768 
n.  6. 


Non-entries 

probative  force  of,  1757  re.  4. 

public  officer  cannot  certify,  1757  re.  2. 

Non-expert 

death,  inferences  of,  as  to,  1995  re.  7. 
engineering  matters,   inferences   of,   as   to, 

rejected,  2384  re.  4. 
handwriting,  inferences  of,  as  to,  2194  n.  7. 
inference   of,   as   to   insanity,    1911    n.    17, 
1917. 
cross-examination,  1917  re.  8. 

wide  scope  conceded,  1920  n.  4. 
influence  of  procedure,  1917  re.  4. 
judicial  estimates   as  to  probative  force 
of,  1916. 
unfavorable,  1916  n.  5. 
relevancy  required,  1917  re.  6. 
self-incrimination,   1917  n.  4. 
weight  of,  1911  re.  17. 
observation,  inferences  from,  may  be  made 
by  medical  witness,  2015. 
(See  also  Medical  Inferences.) 
modern  practice,   2015  «.  8. 

Non-fnngible    Things 

defined,  2099. 

market,  ideal,  reference  to,  2099h. 
value  of,  skilled  inferences  as  to,  2155. 
personal  property,  2155  nn.  1  et  seq. 
{See  also  Chattels.) 

Non-observation 

intuitive    inferences    from,    when    received, 
1842. 

Non-residence 

negative  fact  of,  how  proved,  1758  re.  4. 

Non-resident  Witnesses 

value,  estimates  of,  as  to,  2112  re.  6. 

Non-technical  Inferences 

(See  NoN-ExPEBT.) 
North  Carolina 
standard  treatises,  as  to  evasions  in  use 
of,  rule  in,  2532  re.  4. 

Notes 

(See  Promissory  Notes.) 

Notice 

res  inter  alios,  proof  of,  by,  1741e  re.  20. 

Notoriety 

possession   of   monev   not   a  faet  of,    1759 
re.  1. 

Nuisances 

damages  caused  by,  conclusions  as  to,  2334 

n.  1. 
value  of  real  estate,  effect  of,  on,  2158  n. 

13. 

Number 

estimates  from  observation  as  to,  2074. 

animals,  2074  re.  4. 

articles,  2074  re.  6. 

men,  2074  re.  3. 

railroad   ties,  2074  re.  5. 
experts,  of,  limited  by  judge,  1804  n.  2. 
witnesses,    of,    for    proof    of    standard    of 
handwriting,  2276  re.  2. 
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Nurses 


insanity,    skilled   inferences   from   observa- 
tion 'by,  2014. 
medical  inferences  of,  when  received,  2027. 
services  of,  estimates  as  to  value  of,  2138. 


Object 

ordinary  inferences  as  to  familiar,  1836  n. 
3,  1837  et  seq. 

sufficiency  of  means  to,  conclusion  regard- 
ing, 2312. 

Objective 

law  of  the,  eleminating,   17181. 
relevancy,  1761. 

(See  also  Objective  Eelevanot.) 
subjective  and,  symptoms  of  human  beings, 
defined,  1996  «.  2. 

Objective  Facts 

identity  of,  ordinary  inferences  as  to,  1868. 
finger  impressions,  1868  n.  2,  2072  n.  3. 
[See  also  Physical  Facts.) 

Objective  Inferences 

court,  weight  of,  for,  1762  n.  1. 
deliberative,    may   be    shown    on    rebuttal, 
2545  n.  2. 

Objective  Reality 

adaptation  of  deliberative  inferences  to, 
1781. 

Objective  Relevancy 

defined,  1714  n.  2. 
ancillary  facts,  of,  1765. 
coincidences,  eflFect  of,  on,  1771. 

(See  also  Coincidences.) 
conclusions  of  fact,  required  for,  2299. 
corroboration,  eflFect  of,  on,  1768. 

(See  also  Cobeobobation. ) 
court  and  jury,  functions  of,  bb   to,   1762 

et  seq. 
deliberative  inferences  as  to,  1780. 
impairment  of,  1768. 

{See  also  Impairment.) 
judgments  of  experts,  of,  2378. 
meaning  of  phrase,  1761. 
opinion  evidence,  admissibility  of,  required 

for,  1821. 
subjective  and,  1774. 
objective     and     subjective    truth,     1774 
n.  3. 
ordeal  by  oath,  1774  n.  14. 
other  tests,  1774  n.  16. 
attention,  1774. 
memory,  1774. 

time-reaction,  1774. 
types,  1774  n.  18. 
suggestion, 

{See  Suggestion.) 
popular  appreciation,  1774  n.  4. 
subjective   relevancy   and,   compared,    1779 
n.  2. 

{See  also  Hearsay.) 

Objective  Symptoms 

defined,  1996  n.  2. 

expert   judgments   as   to,   admitted,   when 
2425  n.  2. 


Objectives 

actor,  of,   and   non-actor  contrasted,   1768 
«.  6. 

Obligations 

fungible,  defined,  2099  n.  4. 

Observation 

defined,  1709. 

assumption,     reasoning     from,     contrasted 

with,  2563  et  seq. 
conclusions  from, 

{See  Conclusions  op  Fact.) 
difficulty  of  proving  facts  incapable  of  di- 
rect, 1740e  n.  5. 
eflfect  of  subjective  conditions  on,  1737  n.  9. 
errors  in,  considered,  1737. 

expectation,  effect  of,  1737. 

subjective  conditions,  eflfect  of,  1737. 

time,  1737. 
expert  evidence  contrasted,  2107. 
facts  not  subject  to,  how  proved,  1740e  n.  5. 
failure  of,  when  inferences  from,  received, 

1842. 
inferences, 

contrasted,   1718. 
reasoning   from    assumption,    2563    et 
seq. 

present  maximum  of,  1802  n.  3. 
insanity,  on  street  not  suflScient,  1912  n.  5. 
maximum  of,  inferences  present,  1802  n.  3. 
negative  facts  not  the  results  of,  1758  w.  4. 
opportunities  for, 

{See  Oppoetdnities  fob  Observation.) 
ordinary  inferences  from,  1836  et  seq. 

conditions  of  admissibility,  1845  et  seq, 
results,   negative   facts   not   the,   of,    1758 

n.  4. 
street,  on,  no  basis  for  inference  of  insan 

ity,  1912  n.  5. 
subjective   conditions,    eflfect   of,   on,    1737 

n.  9. 
testing  accuracy  of,  1737. 
testing  probative  force  of,  inferences  from, 

2498  et  seq.,  2520  et  seq. 
{See  also  Inferences;   Probative  Force; 
Testing.  ) 

basis,  disproving,  eflfect  of,  2522. 

contradiction  by  others,  2523. 

diflferent  result,  possibility  of,  2503. 

knowledge,  adequate,  2499  n.  3. 

mental  powers,  2499  ra.  4. 

others,  inferences  by,  2502. 

physical  condition,  2521. 

preliminary  detail  of  fact,  2500. 

reasoning  faculty,  tests  of,  2501. 

rebuttal,  attack  at  stage  of,  2520. 

subjective  truth,  2499  n.  1. 

{See  also  Sensation.) 
Observers 
experts  contrasted  with,  2107  n.  14,  2381b. 
inferences    of,    reasoning    of    expert    and. 
1950  n.  i. 

facts,  1950  n.  7. 

"state  of  the  art,"  1950  n.  8. 
ordinary, 

{See  Ordinary  Observers.) 
skilled, 

{See  Skilled  Observees.) 
Occurrences 
mental  state  shown  by  other,  1741e  n.  18. 
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Offenses 

identity  of,  may  be  shown,  1873. 

Offers 

purchase  of  property,  for  the,  2175g. 
bona  fide  bid  for,  2175g  n.  9. 
personal  property,  2175g  n.  5. 
real  estate,  2175g  n.  6. 

knowledge   of   oflfer   for   similar   prop- 
erty, 2175g  n.  6. 
rejection   as    raising   collateral  issues, 
2175g  n.  6. 
purchase  or  sale,  for,  afBrmative  proof  re- 
quired of,  2175g  n.  6. 
sale  of  property,  for  the,  2175g. 
admission  by  conduct,  2175g  n.  13. 
capital  stock,  2175g  n.  18. 
market  value,  proving  of,  2175g  im.  16, 

17. 
probative  force,  2175g. 
time  as  affecting  relevancy,  2175g  n.  13. 
unconditional  offer  required,  2175g  «.  14. 
services,  valuation  placed  by  individual  on, 
shown  by,  2175g  n.  19. 

Office 

appointee  to,  assumptions  as  to  knowledge 

of  duties  of,  1828  n.  10. 
duties  of,  assumption  as  to  knowledge  of, 

1828  n.  10. 
holding  a,  simple  matter  of  fact,  1841  n.  5. 
hypothetical  question,  of  the,  2453. 

{See  also  Hypothetical  Questions.) 
judge,  of,  essentially  executive,  1720d. 

Officers 

authority  of,  when  preliminary  fact  should 

be  shown,  1760  n.  9. 
public,  cannot  certify  non-entries,  1757  n.  2. 

Official  Admissibility 

meaning  of  phrase,  1750. 

Official  Documents 

handwriting,  inferences  as  to,  obtained  by 
use  of,  2210. 
familiarity,  other  sources  of,  2211. 
franking  privilege,  2210  n.  9. 
maps,  2210  n.  2. 
marriage  registers,  2210  n.  3. 
necessity,  2210  n.  2. 
Pennsylvania  rule,  2210  n.  2. 
plans,  2210  n.  2. 
South  Carolina  rule,  2210  n.  2. 

Ohio 

bloodhounds,   rule   as   to   use   of,   in,    1760 

n.  10. 
judgments  of  experts  as  to  medicine,  rule 

in,  2413  «.  3. 

Opening 

exposition  used  in  good,  to  the  jury,  1740b. 

Operations 

building,   judgment  of  expert   as   to,   2382 

n.  15. 
marine  matters,  in,  judgments  of  experts 

as  to,  2400  n.  5. 
mechanic  arts,  in,  judgments  as  to,  2409. 
mental, 

(See  Mental  Opeeations.) 


Operations  —  cont'd. 

mining,  skilled  inferences  from  observation 

as  to,  2032  n.  11. 
railroad, 
judgments   of   experts   as   to,   when   re- 
ceived, 2441. 
cause  and  effect,  2441. 

construction  of  rule,  2441  n.  1. 
reasonableness    of    regulation,    2441 
n.  1. 
danger,  2442. 
operators,  2443. 
performance  of  duty,  2444. 
possibilities,  2444  nn.  4  et  seq. 
propriety,  2444  nn.   11   et  seq. 
rejected,  when,  2445. 
safety,  2442. 
skilled  inferences  from  observation  as  to, 
2038,  2039. 
capabilities,  2038  n.  8. 
causation,  2038  n.  9. 
competency  of  operator,  2038  n.  11. 
duties,  2038  n.  12. 
necessities,  2038  n.  14. 
negative  facts,  2038  n.  1. 
ordinary  inferences,  2038  n.  1. 
possibilities,  2038  n,  15. 
proprieties,  2038  n.  18. 
street   railway,   judgments   of   experts   re- 
garding, 2450. 

(See  also  Steeet  Railways.) 

Operations,  Mental 

(See  Mental  Operations.) 

Operators 

railroad,  competency  of, 

expert  judgments  as  to,  2443. 
skilled  inferences  as  to,  2038  n.  11. 

Opinion 

early  meanings  of,  2500  n.  1. 

evidence,   statement   of   an,   when   received 

as,  1795  n.  9. 
handwriting,  proof  of,  as  to,  effect  of,  2187. 
psychological   facts  contrasted,  and   other, 

1791  n.  1. 
relevancy  of,  for  impeachment,  1791  n.  1. 
appellate  courts  as  to  rulings  on,  1809  n. 

12. 

Opinion  Evidence 

{See  Mattees  of  Opinion;  Opinion.) 

Opinion,  Matters  of 

{See  Mattees  of  Opinion;  Opinion.) 

Opponent 

sales    of    property,    rights   of   the,   as   to, 

2175k. 
value,  rights  of  the,  in  testing  as  to,  2175k. 

Opportunities   for   Observation 

adequate,  effect  of,  1824  n.  3,  1959  n.  4. 
competency  by,  1824  n.  3. 
estimates   as   to   speed,   required   in,   2090, 
2091. 

railroad  trains,  2090  n.  4. 

trolley  cars,  2091. 
handwriting,  required,  2199  n.  29,  2290  n.  4. 
insanity,  required  for  inferences  as  to,  2010 

n.  10. 
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Opportunities  for  Observation  —  cont'd. 
medical  witness  qualified  by,  2018  nn.  1,  2. 
physical  inferences  as  to  health  or  sickness, 

required  for,  1849  n.  1. 
probative  force  of   inference,  effect  of,  on, 
2500. 
conduct,  2500  nn.  13  e*  seq. 

Optional  Admissibility 

meaning  of  phrase,  1748. 
appellate  courts,  action  of,  1749. 

Order 

preliminary  facts,  of  proving,  1760  n.  7. 

Ordinary  Inferences 

adequate    knovpledge    required    for,    1826, 
1845. 
memory  essential,  1845. 

(See  also  Memoet.) 
admissibility,  conditions  of,  1845  et  seq. 
animals, 

diseases  of,  as  to,  1997  n.  3. 
value  of,  2128,  2143,  2144,  2171c  nn.  8 
et  seq. 
appearance,  bodily,  from,  1856  n.  3. 
autopsy,  as  to,  2031  n.  8. 

relevancy  required,  2031  n.  8. 
chattels,  as  to  rental  value  of,  2134  nn.  1 

et  seq. 
"  comparison  of  hands,''  as  to,  2197  «.  8. 

English  rule,  2225  n.  10. 
condition  and  equipment  of  vessels    as  to, 

1985. 
daylight  or  darkness,  as  to,  1836  n.  3. 
direction,  as  to,  may  be  stated  by  medical 

observer,  20O1  n.  1. 
financial  condition,  as  to,  1843a. 
handwriting,  as  to,  2199  et  seq. 

{ See  also   Handwbitinq.  ) 
procedure  and  administration  contrasted, 
2186  n.  4. 
hypothetical    questions,    of    observer    and, 

contrasted,  1845  n.  22. 
insanity,  as  to,  admitted,  1908  n.  1. 

{See  also   Insanity.) 
instinctive,     resulting     from     observation, 
1840. 

{See  also  Intuitive  Inpebbncbs.) 
mental  states,  as  to, 

{See  Mental  States.) 
major  premises,  basis  of,  from  experience, 

2504  n.  9. 
navigability,  as  to,  1987  n.  2. 
physical, 

{See  Physical  Ineeeences.) 
primary,  are,  1839  n.  2. 
probative  force  of,  testing,  2514. 
{See  also  Testing.) 
qualifications  for,  1826  n.  10. 

identities  and  correspondences,   1863. 
railroad  operations,  as  to,  2038  n.  1. 
real  estate,  as  to  value  of,  2130. 

{See  also  Real  Estate.) 
sanity,  as  to, 

{See  Sanity.) 
sensation,  from,  1837. 

{See  also  Sensation.) 
services,  as  to  value  of,  2132  nn.  1  et  seq. 
{See   also    Seevtcbs.) 
when  rejected,  2132  n.  4. 
sidewalk,  as  to  condition  of,  1888  n.  6. 


Ordinary  Inferences  —  cont'd. 
skilled  inferences  contrasted,  1951. 

{See  also  Skilled  Infeeences.) 
speed,  as  to,  20*6  n.  2. 
testamentary    capacity,    as    to,    when    ad- 
mitted, 1899  n.  6. 
tests    allowed    in,    proof    of    standard   for 
"  comparison  of  hands,"  2271a  nn.  11,  12. 
value,  as  to,  2125  et  seq. 

{See  also  Value.) 
wood,  as  to  rottenness  of,  1888  n.  4. 

Ordinary   Observer 

{See  Obdinaey  Infeeences.) 

Oregon 

handwriting,  comparison  of,  rule  as  to,  in, 
2256. 

ancient  documents,  2256  n.  2. 

proof  of  standard,  2264a  n.  5. 
probative  force  of  inference  as  to  insanity, 

rule  in,  regarding,  2500  n.  2. 

Original  Documents 

handwriting,  loss  of,  effect  of,  on  proof  of, 

2199  n.  17. 
handwriting,    production   of,    required    for 

proof  of,  2271. 

O  verflonring 

value  of  real  estate,  effect  of,  on,  2158. 

Oirner 

damages,  opinion  of,  as  to,  when  rejected, 

2339. 
value  of   property,   estimates   as   to,   2140 
et  seq. 

{See  also  Value.) 
personal,  2143. 

{See  also  Chattels.) 
farmers,  2144. 
householders,  2145. 
Illinois  rule,  2143  n.  11. 
merchants,  2146. 

probative  force  of  estimate,  2148. 
real  estate,  2149. 
services,  2150. 

{See  also  Seevices.) 
various  classes  of  owners,  2147. 

O-nrnersbip 

conclusions  of  law  as  to,  when  admitted, 
2336. 
adequate  knowledge,  2336  n.  1. 
separate  estate,  2336  n.  1. 
title,  2336  n.  7. 
conclusions   of  law   as   to,  when   reiected. 
2359.  ^ 

abandoned,  2359  n.  8. 
impression,  2359  n.  1. 


Fain 

conclusions  as  to,  admitted,  when,  2305  tm. 

1,  2. 
medical  inferences  as  to,  1998  n.  16. 
ordinary  inferences  as  to,  1850  n.  2. 
Fainting 

literature   and   sculpture   contrasted  with 
1815. 
actions  and  bodies,  1815  n.  3. 
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Papers 

conclusions  of  law  as  to  proper  filing  of, 

2361  n.  14. 
documents,   phenomena   of,   in  relation  to, 

2185  n.  15. 
legal,  conclusion  as  to  sufficiency  of  time 

for  drawing,  2315  n.  1. 
negotiable,  skilled  inferences  as  to  geniiine- 
ness  of,  2213  n.  5. 

handwriting,  2213  n.  12. 

Parol  Evidence 

indulgence,  equal,  given  in  use  of,  1742a. 
proof,  like,  may  be  met  by,  1742a  n.  2. 

Partisanship 

expert,  tending  to  show  bias,  2545  n.  1. 

Partners 

conclusions   of   law    as  to,   when   rejected, 
2360a  n.  8. 

Patent 

expert,  right  to  use  a,  not  a  subject  for 
evidence  of,  2171a  n.  1. 

Paternity 

estimates   as  to    resemblance   establishing, 

2080,  20*3. 
effect  of  race,  2083. 
English  rule,  2081. 
jury,  function  of,  2082. 

exhibition  refused,  2082  n.  4. 

probative  force,  2082  n.  7. 
jury,  judge  of  facts,  2080. 
Maryland  rule,  2080  n.  2. 
qualifications,  2084. 
who  are  qualified  as  witnesses,  2084. 

detail  of  constituting  facts,   2084. 

Patient 

medical     inferences     from     statements     of, 
2020. 

{See  also  Statements.) 
change  of  treatment,  2020  n.  17. 

Fecnliarity 

logic,  of,  in  evidence,  1724. 

Pecuniary  Conditions 

(See  Financial  Conditions.) 

Pedigree 

animal, 

(See  Animal  Pedigkek.) 

bloodhounds,  of,  not  required  as  prelimin- 
ary fact,  1760  n.  10. 

declarations  as  to, 

{See  Pedigbee,  Declaeations  as  to.) 

Pedigree,  Declarations  as  to 

identity,    inferences    as    to,    analogous    to 
those  regarding,  1870. 

{See  also  Animal  Pedigree.) 

Pennsylvania 

handwriting,    comparison   of,    rules    as    to, 
in,  2234. 
phenomena,  of  documents,  2185  n.  13. 
preliminary  proof,  2234  nn.  1,  4. 
qualifications   required,   2219  n.   6. 


Pennsylvania  —  cont'd. 

handwriting,  inferences  as  to,  from  use  of 
official  documents,  rule  in,  2210  n.  2. 

real  estate,  rule  as  to  value  of,  2130  n.  6. 

testamentary  capacity  of  subscribing  wit- 
ness, rule  in,  1027  n.  5. 

Pens 

documents,  phenomena  of,  use  of,  as  to, 
2185  n.  14. 

Percentages 

damages,  of  loss  in  estimate  of,  2332  n.  1. 

Perception 

error  in  intuitive  reactions  from,  1737  n.  6. 
intuitive,  by  court,  1739. 

Perfect  Indnction 

defined,  1731. 

constituent    relevancy,    a    matter   of,    1731 

n.  5. 
imperfect,  contrasted,  1731. 
Mill,  repudiated  by,  1731  re.  4. 

Performance 

contract,  of,  opinion  as  to,  2344. 
{See  also  Contracts.) 

Perjury 

handwriting,  falsity  of  claim  to  knowledge 
as  to,  2187a  n.  7. 

Permanence 

medical  results,  of,  expert  judgments  as 
to,  2422. 

own  injuries,  of,  witness  may  declare,  1843 
re.  9. 

skilled  medical  inferences  as  to,  of  in- 
juries,  2016. 

Personal  Conduct 

conclusion  of  witness  as  to,  when  rejected, 
2353  n.  1. 

Personal  Injuries 

damages  caused  by,  opinion  evidence  as  to, 
2334  re.  11,  2339  re.  7. 
period  of  wage,  2334  n.  11. 

{See  also  Injuries.) 

Personal  Knowledge 

hearsay  and,  contrasted,  1760  n.  3. 

Personal  Property 

{See  Chattels.) 

Personality 

witness,  of,  not  ground  of  exclusion,  1748 
n.  6. 

Persons 

handwriting,  a  proof  of,  seeing,  write,  2199. 

{See  also  Handwriting.) 
identitv   and   correspondence  of,   inferences 
as'  to,  1865. 
cross-examination,  1865  n.  3. 
third,   mental    states  of,   inferences   as   to, 
rejected,  1741d,  1939,  2344. 
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Phenomena 

ability    to    state    all,    excludes    inference, 
1812. 
age,  estimate  of,  2048. 
causation,  hypothetical  inferences  as  to, 
2060  n.  5. 
bodies,  summarizing  physical,  of,  1846  n.  5. 
documents, 

{See  Phenomena  of  Documents.) 
handwriting,    detail   of,   when   required    in 

inference  as  to,  2191. 
moral  aspect  of,  inferences  as  to,  1844. 
observation,  preliminary  detail  of,  as  test 

for,  2500. 
observed,   cannot   all  be  placed  before  ex- 
pert, 2566. 
■warmth     and     intimacy,     when     absent, 
2567. 
physical,  summarizing,  of  bodies,  1846  n.  5. 
preliminary  details  of, 

{See   Constituting  Facts.) 
reasoning   lacks   connection    with   original, 

2567. 
summarizing  minute, 

{See  Summarizing  Minute  Phenomena.) 
value,  estimate  of,  statement  of,  essential, 
2118  et  seq. 
owner,  2141. 

{See  also  Constituting  Facts.) 

Phenomena  of  Documents 

handwriting,   identity  of  writer   in,   shown 
by,  2180   et  seq'. 
age,  2183. 
alterations,  2184. 

(See  also  Alterations.) 
preliminary  detail  required,  2180  n.  2. 
prominent  appearances,  2185. 
inks,  2185  «».  9,  10. 
mutilation,  2185  n.   11. 
paper,   2185  li.    15. 
Pennsylvania  rule,  2185  n.  13. 
pens,  2185  n.  14. 
type,  2185  n.  16. 
typewriting,  2185  n.   17. 
who  are  qualified  observers,  2181. 
experience  required,   2181. 

handling  of  writings,  2181  n.  2. 
inspection  of  writings,  2181  n.  3. 
special  knowledge,  2182. 
abbreviations,  2182  n.  fl. 
commercial  paper,  2182  «.  3. 
erasures,  2182  «n.  5,  8. 
figures,  2182  H.   10. 
meaning  of  marks,  2182  n.  13. 
genuineness  of  seals,  2182  )(.  17. 
jury,   province  of,   2182   ii.    18. 
obscure  passages,  2182. 
secret  code,  2182  h.  12. 

Philippines 

similar  services,  rule  in  the,  as  to  effect  of, 

2175r  n.  1. 

Photography 

handwritinu',     standard     for,     testing     by, 
2282,  2283. 

"state  of  the  case,"  2282  n.  4. 
resemblance,  estimate-i  as  to,  207S  n.  7. 
skilled   inferences   from   observation  as   to, 

2034. 


Phrases 

"comparison    of    hands,"    etc.,    misunder- 
stood, 2214e. 

no  limitation  to  witnesses,  2214c  n.  8. 

subscribing  witnesses,  2214c  n.  6. 
meaning  of,   conclusions  of  law  as  to,  re- 
jected, 2370. 

ambiguity,  2370  n.  4. 

foreign  phrases,  2370  n.  5. 

foreign  words,  2370  )!.  5. 

special  knowledge,  2370  n.  6. 

Physical  Conditions 

change  in,  inferences  from,  1849  n.  5. 
conclusions  of  fact  as  to,  when  admitted, 
2305. 
pain,  2305. 
preliminary  detail  of  constituting  facts, 

2305  n.  12. 
qualifications,  2305  n.  10. 
rejection,  grounds  for,  2305  fl.  0. 
impairment  of, 

{See  Impairment.) 
inanimate    objects,    inferences    as    to,    of, 
1882  et  seq. 

{See  also  Inanimate  Objects.) 
inferences,  testing  by  means  of,  2521. 

{See  also  'Iesting.) 
ordinary    inferences    from    observation    as 

to,  1846. 
settlements,  differences  in,  effect  on  weight 

of,  2175n. 
value,  of  property,  test  of,  2175h. 
personal   property,   2175h   n.   3. 
real  estate,  2175h  n.  6. 
wounds,  ordinary  inferences  as  to,  1990. 
{See  also  Body.) 

Physical  Facts 

coincidence  between,   relevancy  of,   1773. 
familiar,   ordinary   inferences   as   to,    1837. 

liquids,  1839. 

solids,  1838. 

(   See  also  Objective  Facts.) 

Physical  Habits 

{See  Habits.) 

Physical  Inferences 

correspondence  and  identity,  1861. 

{See  also  Cokeespondenoe. ) 
health  or  sickness,  as  to,  1848,  1849. 
{See  also  Health;   Sickness.) 
human  beings,  as  to,  1846  n.  5. 

{See  also  Human  Beings.) 
identities  and  correspondences,   1861. 

(See  also  Identity.) 
impact,  as  to,  1885  fl.  5. 
inanimate  objects,  condition  of,  1882. 
{See  also  Inanimate  Objects.) 
changes  in,  1883. 

{See  also  Change.) 
force,  effect  of,   1885. 
impact,  1885  n.  5. 
position,   188.1  fl.   16. 
mud,  effect  of,  1884  fl.  3. 
water,  results  produced  by,  1884  n.  4. 
comparative     safetv     of     public     places, 

1886  fl.  7. 
vegetable  life,   1882  n.   5. 
intoxication,  1879. 

{See  also  Intoxication.) 
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Physical  Inferences  —  cont'd. 
mud,  as  to  effect  of,  1884  n.  3. 
ordinary  observer,  made  by,  1846. 
body,  1846  n.  5. 

{See  also  Body.) 
animals,  1847. 
conjecture  as  to,  ground  for  exclusion, 

1846  n.  9. 
injuries, 

{See  also  Injubies. ) 
effect  of,  1848. 

gunshot     wounds,     appearance     of, 
1848  n.  6. 
conduct,  1851. 

{See  also  Conduct.) 
position  of  object,  as  to,  1885  n.  16. 
skilled,  as  to  safety  of  public  places,  1886 

11.  5. 
safety  of  public  places,  18S6  «.  7. 
vegetable  life,  as  to,  1882  n.  5. 
water,  as  to  effect  of,  1884  «.  4. 

Physicians 

attending,    how    far    competent    as    to    in- 
sanity, 2008  et  seq.,  2023,  2024. 
alienist,  need  not  be  an,  2007  ».  4. 
Connecticut  rule,  2011  n.  1. 
qualifications,  2010  '«.  9. 

jury,   province  of,   2012   n.   7. 
opportunities  for  observation,  2010  n. 
10. 

preliminary  details,  2010  n.  9. 
hearsay  statements  of,  as  to  insanity,  1911a 

n.  7. 
induction    from    facts    of    own    experience, 

2504  n.  13. 
judgments  of,  as  to  matters  of  life  insur- 
ance, 2396  n.  4. 
malpr.actice,    cross-examination    of    expert, 

2538  n.  4. 
mixed  hypothesis  is  frequently  applied  to 

case  of  attending,  2456  n.  4. 
practicing,   expert   judgment   of,   as   to   in- 
sanity, 2416. 
English  judges,  action  of,  2416  n.  5. 
moral,  2416  n.  6. 

Physiological  Inferences 

ordinary  observation,  resulting  from,  1890. 
mental  states,  1928. 

Picture 

inferences    from   observation   as   to    resem- 
blance of,  2034. 

Pipe-lines 

damages  for  lay  out  of,  conclusions  as  to, 

2333  n.  3. 
taking  for,  effect  of,  upon  land  value,  2158. 

Pistol 

(See    FlHEABMS.) 

Places 

public, 

{See  PtTBLic  Places.) 
safetv  of,  conclusions,  as  to,  rejected,  2354 
n.  7. 

PlaintifF 

damases,  opinion  of,  as  to,  when  rejected, 
2339. 


Plans 

ancient  facts,  proof  of,  by  maps,  etc.,  1741a 

n.  2. 
handwriting   on,    who   may    testify   as    to, 

2210  n.  2. 
value,  estimates  as  to,  use  of,  in,  2172  n. 

15. 

Plant  liif  e 

injuries  to,  estimates  as  to,  when  received, 
1964. 

Pleadings 

code, 

{See  Code  Pleading.) 
common  law, 

{See  Common  Lavf  Pleading.) 
mission  of,  in  actions,  1723  n.  8. 

Plnmbing 

mechanic  arts,  what  is  proper,  in,  infer- 
ences as  to,  1988. 

skilled  inferences  as  to,  when  received, 
1988  n.  2. 

Poison 

skilled  inferences  as  to  chemical  analysis 
of,  1964  iin.  3,  9. 

Position 

inanimate   objects,    physical    inferences    as 

to,  of,  1885  II.  16. 
medical  inferences  as  to,  in  case  of  injury, 

2005. 
witness,  forensic,  of,  1800. 

Possession 

conclusions   of  law  as  to,   when  admitted, 
2337. 
non-technical  inferences,  2337  n.  1. 
rejected,  when,  2360. 

adverse  possession,  2360  n.  3. 
money,    of,   not   a   fact   ot   notoriety,    1759 
n.  i. 

Possibilities 

conclusions  of  fact  as  to,  when  admitted, 
2308,  2309. 
damages,  2331  n.  5. 
jury,  province  of,  2308  n.  11. 
preliminary  detail,  2308  n.  10. 
qualification  of  observer,  2309. 
rape,  2308  n.  14. 
when  rejected,  2320,  2321. 

acquiring  knowledge,  2320  n.  2, 

mental   state   of  third   person,   2320 
«.  2. 
sweeping  expressions,  2320  n.  2. 
witness  not  an  "  expert,"  2308  ».  9. 
damages,  of  awarding  sufficient  pecuniary, 

2331  71.  10. 
different    result,    as    to,    when    used    as    a 

test,  2503. 
distance,  estimates  as  to,  regarding,  2070. 
expert  judgments  regarding, 
railroading,  2444  nil.  4  et  seq. 
trolley   cars,   2450   n.  2. 
inference  from  observation,  witness  giving, 

2501  11.  5. 
mining,    in,    expert    judgments    resarding, 
2432. 
blasting,  2432  »!.  3. 
moving  earth,  2432  n.  5. 
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Possibilities  —  cont'd. 

opinion  evidence  as  to,  when  rejected,  1820 
n.  8. 

railroading,    in,    skilled   inferences    regard- 
ing, 2038  n.  15. 

speed,  estimates  as  to,  regarding,  2086  n. 
10. 
railroad  train,  2086  n.  10. 

stopping  trains,  of,  estimates  as  to,  2066. 
expert  judgments,  2444  nn.  6  et  seq. 

Post  Litem  Motam 

collateral   sale  made,   admissibility   of  evi- 
dence as  to,  2175q  n.  1. 
comparison  of  hands,  estimates  rejected  if 
made,  2229  n.  4. 
■when  admitted,  2274  n.  4. 
handwriting,   estimates    as    to,   rejected   if 
made,  2198  n.  2. 
during  trial,  2198  n.  3. 
self-serving  specimens,  2274. 
"when  received,  2274  n.  5. 
patient,    statements    of,    made,    when    ad- 
mitted, 2020  n.  17. 
rejected,  when,  2020  n.  20. 
value,   estimates   as   to,    rejected   if  made, 
2106  n.  4. 

Practical  Convenience 

{See    CONVENIENCB.) 

Practical  Experience 

handwriting, 

sufficient     for     sltilled     inference,     2217, 

2218. 
witness  as  to,  qualified  by,  2197  n.  9. 
judgments    of    skilled    witness    based    on, 
1831. 
manufacturing,  2399  n.  1. 
qualifications,   1831  n.  5. 
both  sides,  1831  n.  6. 
skilled     medical     observers     qualified     by, 
2025. 
surgical   operation,   2025  n.   1. 

Practical   Knonrledge 

{See  Knowiedge.) 

Practice 

judicial,   as  to  subjective  conditions,   1763 
n.  3. 

Preference 

senses,    none    as    between    impressions    of, 
1737  n.  11. 

Prejudice 

judge  trying  issues  of  fact,  1749  n.  5. 
privilege,  by  exclusion  for,  1742a  n.  6. 
proof,  irrelevant,  removed  by,  1742a  n.  5. 
appellate    courts,    when    required,    for    re- 
versal in,  2117. 

Prejudicial  Error 

negligence,    conclusions    as    to,    regarding, 
2353a  n.   14. 

Preliminary     Detail     of     Constituting 
Facts 

{See  Constituting  Facts.) 
S 


Preliminary  Facts 

defined,  1760. 

agents,  authority  of,  when  to  be  shown  as, 

1760,  nn.  8,  9. 
bloodhounds,     pedigree    of,    need    not    be 

shown  as,   1760  n.  10. 
essential  qualifications,   1760  n.   3. 
experience,  previous,  not,  1845  n.  16. 
opinion  evidence,  detail  of,  when  required 

in,  1813. 
order  of  proving,  1760  n.  7. 
qualifications,  essential,  are,  1760  «.  3. 
relevancy  of,  1760. 

Preliminary  Statements  of  Fact 

{See   Constituting  Facts.) 

Premise 

defined,  1728a. 

jury  should  be  informed  as  to,  upon  which 
reasoning  of  witnesses  is  based,  2453  n.  7. 
major, 

{See  Ma  JOB  Premise.) 
minor, 

{See  MiNOB  Premise.) 
reasoning,  of,  inquiry  as  to,  2527  nn.  5  et 

seq. 
weight,    how    affected   by   facts    added   in, 
2504  nn.  5  et  seq. 

{See  also  Major  Premise.) 

Presence 

conjecture,   of,  ground   for  exclusion,   1846 

n.  9. 
consistent   facts,    in    locality   among,    1753 

n.  1. 
dangers  arising  from,  of  jury,  1745  n.  2. 
looiis,   at  a,   among   consistent  facts,    1753 

n.  1. 


{See  Peice  Lists.) 
{See  Lump  Peice.) 


Price 

lists, 

lump, 

Price  liists 

market  value,  proof  of,  by  hearsay  from, 
2099c  n.  10. 

Primary  Evidence 

duty  of  receiving,  when  tendered,  1787  n.  8. 
facts    are,    inferences    are   secondary,    1799 

n.  3. 
jury,  misleading,  judge  may  insist  on,  to 

prevent,  1745  n.  7. 
rejected  as  punishment  of  proponent,  when, 

1787  n.  8. 
skilled  and  ordinary  inferences  equally  not, 

1839  n.  2. 

Privileges 

equal, 

{See  Equal  Peivileges.) 
exclusion,  prejudice  by,  for,  1742a  n.  6. 
franking, 

{See  Franking  Privilege.) 
{See  Privileges  or  Silence.) 

Privileges  of  Silence 

indulgence,   equality   of,    how   affected   bv, 
1742a  w.  6. 
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Probabilities 

conclusion  of  fact  as  to,  rejected,  2322. 

admitted,  when,  2322  n.  3. 

mental  state  of  third  person,  2322  n.  1. 
medical,  skilled  inferences  as  to,  2016. 

judgments,  2413  n.  6,  2425  n.  i. 
probative  force  of  inference  as  to,  2500  n.  2. 

Probative  Facts 

coincidence  between,  effect  of,  1772. 

Probative  Force 

analyses,  chemical,  skilled  inferences  as  to, 

1965. 
auction  sale  as  constituent  for  judgment  of 

value,  2175b  n.  22. 
bad  faith,  proof  of,  1787  n.  4. 
bias,  effect  of,  medical  inference,  2030  n.  5. 
cables,  of,  and  chains  compared,  1768. 
each    link    adds    infirmative    hypothesis, 
1768. 
clocks,  of  coincidence  of,  1771  n.  4. 
comparative, 

hypothetical  questions,  proof  of  facts  as- 
sumed in,  2477. 
death,  of  skilled  medical  inferences  as  to, 

1995  ».  10. 
distance,  of  estimates  as  to,  2066  n.  4. 
enhancing, 

(^ee  JblNHANOiNG  Peobative  Foece.) 
estimates  as  to  dimensions,  of,  2061a  n.  5. 
examination,    effect   of   recency    of,    on,   of 

medical  inference,  2030  n.  1. 
expert,  judgments  of,  2568  et  seq. 
handwriting,  ordinary  inferences  from  ob- 
servation as  to,  2202. 
seeing  person  write,  2202. 

comparison  of  hands,  2202  nn.  4,  5. 
special  knowledge,  2202  n.  6. 
handwriting,  skilled  inferences  as  to,  2284 
et  seq. 
circumstances  affecting,  2285. 
criminal  cases,  2288  n.  6. 
cross-examination,     tests     furnished    by, 

2290. 
education,  effect  of,  2285  n.  2. 
favorable  estimates,  2287. 
inference  a  reasoned  one,  2289. 
judge,  function  of,  2286. 
jury,  a  question  for,  2284. 
reasons  assigned,  2289  n.  1. 
unfavorable  comments,  2288. 
vividness  of  impression,  2285  n.  3,  2287 
n.  3. 
other  circumstances,  2285  n.  5. 
imperfect  induction,  of,  1732  n.  2. 
inferences,  of,  how  tested,  2498,  2520,  2551 
et  seq. 
(See  also   Infebences;   OBSEKVAoftON ; 

Testing.  ) 
assumption,    reasoning    from,    force    of, 
contrasted,  2563. 
inferences  not  secondary,  2564. 
superiority  of,  2566. 
medical,  2567  n.  2. 
observed  facts   excluded  from  ex- 
pert, 2566. 
self  regarding  evidence,  2567  n.  2. 
warmth     and     intimacy     lacking, 
2567. 
judgment,      forensic      advantages      of, 

2565. 
province  of  jury,  2567  M.  5. 


Probative  Force  —  cont'd. 

inferences,  of,  how  tested  —  cont'd. 
cross-examination,  2517  et  seq. 

(See  also  Cboss-Examin ation. ) 
detail  of  preliminary  facts,  2500. 
certainty,  effect  of,  2500  n.  2. 
fixing  attention,  2500  n.  11. 
insanity,   California   rule   as   to,   2500 

n.  2. 
insanity,  Oregon  rule  as  to,  2500  n.  2. 
insufficient  data,  2500  nn.  9,  10. 
mistake,  2500  n.  2. 
probability,  2500  n.  2. 
remoteness,  effect  of,  2500  n.  2. 
opportunities  for  observation,  2500. 
animals,  disposition  of,  2500  n.  18. 
conduct,  2500  nn.   13  et  seq. 
reasons  for  requiring,  2500  n.  1. 

"  opinion,"  early  meanings  of,  2500 
n.  1. 
appellate  courts,  action  of,  2500  M.  7. 
fact  and,  compared,  2564  n.  1. 
judgment  based  on  that  of  another,  2506 

n.  9. 
jury,  a  question  for,  2551. 

credibility  of  witnesses,  2551  n.  5,  2552 

n.  1,  2554  n.  2. 
crucial  test,  a,  2553. 
expert,  advisory  position  assigned  to, 
2552. 

Missouri  rule,  2552  n.  3. 
hypothetically   stated  facts,  2554. 
caution,  a  necessary,  2555. 
rejection,  2554  n.  2. 
judge   sitting   as   jury,   duty  of,   2561 

nn.   11,  12. 
no  arbitrary  tests,  2556. 
reason,  use  of,  2559. 
canons  of,  2560. 

jury  should  follow  expert,  when, 

2560. 
jury's  view  final,  when,  2561. 
majority  opinion,  when  conclusive, 
2562. 
reasoning  by  witnesses,  2551  n.  2. 
rebuttal,  unnecessary,  when,  2561  n.  8. 
test,  judicial  formulary  not  a,  2557. 
thumb  impressions,  2561  n.  3. 
unreasonable  action  of  jury,  2560. 

skilled  observer,  2560  n.  2. 
value  of  property',  2552  n.  2,  2561  n.  2. 
witnesses,  no  assumptions  as  to,  2668. 
appellate  courts,  action  of,  2551  n.  2. 
knowledge,  adequate,  2499  n.  3. 
mental  powers,  2499  n.  4. 
possibilities,  2501  n.  5. 
premises  adopted,  2504  nn.  6  et  seq. 
ordinary  observer,  2501  n.  9. 
physicians,  2501  n.  13. 
qualifications  of   witness,   2505. 

reputation,  proof  by,  2506  nn.  10,  11. 
reasoning    from     assumption,     force    of, 

contrasted,  2563. 
reasoning  powers,  2509,  2510. 
added  facts,  2513  n.  1. 
memory,  2509. 

syllogistic    reasoning,    2511    nn.    2    et 
seq. 
standards  applied,  2514,  2515. 
experts,  2515. 
ordinary  observer,  2514. 
skilled  observer,  2516. 
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Probative  Force  —  cont'd. 

inferences,  of,  how  tested  —  cont'd. 

subjective  truth,  2499  n.  1. 
insanity,  medical  inferences  as  to,  of,  2007 

n.  2. 
insanity,  ordinary  inferences  as  to,  of,  1911 

n.  17. 
intuitive  medical  inferences,  of,  1993  n.  9. 
judgments,   of,    2377,    2513,    2524    et   seq., 
2568  et  seq. 

[See  also  Judgments.) 
judicial  estimates  as  to,  of  inference, 
non-expert,  of,  as  to  insanity,  1916. 
unfavorable,  1916  n.  5. 
jury,  question  of  fact  for,  2551  n.  2. 
medical  inferences  from  observation,  2030, 
2031. 

[See  also  Medical  Inferences.) 
cross-examination,  2030  n.  2. 
province  of  the  jury,  2030  n.  6. 
negative    and   positive    proof,    relative,   of, 

1758. 
non-entries,  of,  1757  n.  4. 
non-expert,  of  inference  of,  as  to  insanity, 

judicial  estimates,  1916. 
observation,    inferences    from,    weight    of, 
2520  et  seq. 
basis,  disproving,  effect  of,  2522. 
contradiction   by   other   witnesses,   effect 

of,  2523. 
expert  evidence  contrasted,  2564  et  seq. 
physical  condition,  2521. 
rebuttal,  testing  at  stage  of,  2520. 
{See  also  Testing.) 
scope,  2520  n.  3. 
offer  to  purchase  or  sell,  2175g. 
paternity,    estimates    as     to    resemblance, 

2082  n.  7. 
proof,  of,  of  bad  faith,  1787  n.  4. 
reason  essential  and  sufficient,  2559. 

canons  of  reasonableness,  2560  et  seq. 
relative,    of    negative    and    positive    proof, 

1758. 
rental  value,  of  estimates  as  to,  2175j  n. 

10. 
services,  of  skilled  inferences  as   to  value 

of,  2163  n.  7. 
speed  estimates  as  to,  of,  2086  n.  11. 
tests  not  arbitrary,  2556  et  seq. 
value, 

estimate  of,  2172. 

basis,  erroneous,  effect  of,  2175. 
failure  to  sell,  2175  n.  3. 
irrelevant  facts,  2175  n.  5. 
persona]  property,  2125  n.  6,  2148. 

owner's,  2148. 
residence    in    community   as    qualifica- 
tion, 2112  n.  8. 
expert  judgments  as   to,  2171g  et  seq., 
2172  et  seq. 
basis  of  judgment,  2171g  n.  4. 
cross-examination,  tested  on,  2171h. 
inconsistent  statements,  2171h  n.  10. 
scope,  2171h  n.  14. 
action  of  appellate  courts,  2171h  n. 
18. 
ignorance,  effect  of,  2171g  n.  11. 
jury,  function  of,  2172. 
expert  testimony,  generally,  2568  et  seq. 

{See  also  Expebts.) 
jury,  inference  question  for,  2172. 
conjecture  excluded,  2172  n.  1. 


Probative  Force  —  cont'd. 
value  —  cont'd. 

jury,  inference  question  for  —  cont'd. 
controlling    motive    to    misrepresent, 

2172  n.  11. 
diagrams,  plans,  etc.,  2172  n.  15. 
duty  of,  2172a. 

instructions  to  disregard,  2172am.  5. 
laying  facts  before,  2172  n.  3. 
relations  to  relevancy,  2172  n.  12. 
view,  2172  n.  3. 
knowledge  acquired  by  dealing,  2114. 
weakness  of  individual  fact,  insignificant, 
1764  n.  4. 

Probative  Relevancy 

defined,   1712. 

causation,  a  question  of,  1732  n.  9. 

constituent     relevancy     contrasted     with, 

1728b  n.  7. 
general  proposition,  relation  of,  to,   1728b 

1732. 
induction, 

relation  between,  and,  1732  «.  6. 

imperfect,  a  matter  of,  1731  n.  5. 
limitations     imposed     by     administration, 

1742,  1766,  1767. 
moral    uniformity,    relation    of,    to,    1732 

n.  13. 
objective,  1761. 

{See  also  Objeotivb  Relevancy.) 
Scot's  law,  in,  1718  n.  6. 
subjective,   1761. 

{See  also  Subjectivb  Relevancy.) 
uniformity  of  nature,  relation  of,  to,  1732 

n.  12. 

Procedural  Qualifications 

"comparison    of    hands,"    subjective    and, 
when  required,  2219  n.  5. 
Pennsylvania,  rule  in,  2219  n.  6. 
handwriting,   required   for  ordinary   infer- 
ences as  to,  2186,  2199  et  seq. 
procedure  and  administration  contrasted, 
2186  n.  4. 
insanity,  required  for  inference,  as  to,  1917 

n.  4. 
{See  also  Qualifications  of  Witnesses.) 

Procedure 

qualifications, 

{See  Procedubal  Qualifications.) 
technical,  reason  contrasted,  1718e. 
teaching  of  the  results,  1718m. 

Production 

cost  of, 

{See  Cost.) 
handwriting,    in    court,    of    specimens    of. 

2199  n.  31. 
value,  cost  of,  effect  on  judgments  as  to, 

2175e. 

Profane  Language 

conclusions  as  to,  rejected,  2368  n.  3. 
Professional  Ethics 

judgments  of  experts  as  to,  in  medical  mat- 
ters, 2413  nn.  7,  8. 

Professional  Services 

value  of,  skilled  estimates  as  to,  2166. 
architecture,  2166  n.  1. 
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Professional   Services  —  cont'd. 
value  of,  skilled  estimates  as  to  —  oonfd. 
engineering,  2166  n.  2. 
legal,  2166  n.  3. 
medicine,  2166  n.  11. 

Professional  Treatises 

deliberative  not  probative,  use  of,  2528  n.  6. 
Profit  and  Loss 

estimates  as  to,  when  received,  2071  n.  5. 
lumbering,  2071  n.  6. 

Prominent   Appearances 

document,    of,    used    to    show   identity   of 
writer,  2185. 
forgery,  2185  n.  2. 

Promissory  Notes 

handwriting,  inferences  as  to,  from  use  on, 
2213. 

[See  also  Special  Expebieince. ) 

Proof 

circumstantial, 

(See  CiBcuMSTANriAi  Proof.) 
complicated  inferences  an  incident  of  judi- 
cial, 1740  n.  8. 
conduct,  of,  hearsay  implied  from,  1900  n.  1. 
difficulty,   inherent,  relaxation  due   to,   of, 

1746  n.  6. 
early  theories  of  judicial,  1718k. 
evidence,  or,  logic  the  science  of,  1726  n.  2. 

belief,  not  of,  1726  n.  2. 
general  nature  of,  1709. 
irrelevant,  no  new  issue  raised  by,   1742a 

n.  5. 
like,  parol  evidence  may  be  met  by,  1742a 

».  2. 
logic  the  science  of,  or  evidence,  1726  n.  2. 
negative  and   positive,   relative   weight  of, 

1758. 
prejudice  removed  by  irrelevant,  1742a  n.  5. 
relaxation    due    to    inherent    difficulty   of, 

1746  n.  6. 
technical, 

(See  Technical  Peoof.) 

Proper  Conduct 

conclusion    as    to,    irrelevant   on    issue    of 

negligence,  2353  n.  8. 
inferences  as  to,  rejected,  1818  n.  8. 
{See  also  Reasonable  Conduct.) 

Property 

"  description  of,"  required  in  estimates  as 

to  value,  2118  n.  3. 
literary, 

{See  LiTEBABT  Propebtt.) 
negligence  in  use  of,  2358. 
personal, 

{See  Chattels.) 
physical    condition    of,    a    test    of    value, 

2175h. 
sales  of  the,  as  a  test  of  value,  2175k  et 

seq. 
{See  also   Constituents  for  Judgments 

of  Value.) 
value, 

position   of   expert   witness,   2552   n.   2, 

2561  n.  2. 
testimony  from  seeing,  2107  n.  3. 
{See  also  Value.) 
remoteness  excluded,  2107  n.  3. 


Proponent 

defined,  1766. 

ability  of,  to  make  proof  of  proper  market, 

2099g  n.  6. 
capacity  of  witness,  determines,  2473  n.  1. 
circumstantial    proof,    indulgence    to,    of, 

1740e  n.  2. 
expert,  qualifications  of,  biirden  on,  as  to, 

1823  n.  7. 
inferences,  weight  of,  testing  by,  2550. 

Propositions 

defined,  1723. 

existence  involved  in,  of  fact,  1724. 

fact,  of,  1724. 

general, 

{See  General  Propositions.) 
issue,  in,  opinion  excluded  as  to,  1820. 
universal, 

{See  Universal  Propositions.) 

Propriety 

conclusions   of   law   as   to,   when   rejected, 

2353. 
expert  judgments  regarding,  in, 

engineering,  2384  n.  5. 

marine  matters,  2402. 

mechanic  arts,  2410. 

mining,  2433. 

railroad  matters,  2444  nn.  11  et  seq. 
railroad,    in,    skilled   inferences   resardlne, 

2038  n.  18. 
trolley   cars,   expert   judgments   as   to,    in 
case  of,  2450  n.  3. 

operation,  2450. 

Prospecting 

judgments  of  experts  as  to,  when  received, 
2430  n.  5. 

Protecting  Province   of  the  Jury 

ability  to   transact   business,   standard  of 

insanity,  2427  n.  1. 
age,  estimates  as  to,  2048. 
capability  of  animate  objects,  estimates  as 

to,  2062. 
conclusions  from  observation,  2295. 
conclusions  of  fact  as  to  possibilities,  2308 

n.  11. 
damages,  conclusions  as  to,  2331  n.  5. 
facts  in  issue,  opinion  excluded  as  to,  for 

purpose  of, 

{See  Facts  in  Issue.) 
handwriting,  special  knowledge  as  to  docu- 
ments, 2182  n.  18. 
hypothetical  inferences  in  estimates   as  to 

causation,  2060  n.  7. 
hypothetical  questions,  2495. 

{See  also  Hypothetical  Questions.) 
judgments  of  experts  excluded  for  purpose 
of,  when,  2377  n.  4. 

mining  matters,  2434  n.  7. 

railroad  matters,  2435  nn.  6  et  seq. 
medical  inferences,  how  limited  in,  1999. 

accident  or  crime,  1999  n.  1. 

insanity,  2012  n.  7. 

probative  force,  2030  n.  6. 
mining   matters,   skilled   inferences   as   to. 

2032  n.  23.  ' 

opinion  evidence  excluded  for  purpose  of. 

when,  1860. 
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Protecting  Province  of  the  Jury  —  oon. 

railroad  matters,  skilled  inferences  as  to, 
2035  n.  7. 

testing  weight  of  inference  on  cross-exam- 
ination, 2517  n.  2. 

time,  conclusion  as  to  sufficiency  of,  ad- 
mitted, 2315  n.  9. 

understanding,  conclusions  of  law  as  to, 
2367  n.  21. 

value,  judgments  as  to,  when  rejected  for 
purpose  of,  2171  n.  7. 

Province  of  the  Jury 

(See  Pbotecting  Province  of  the  Jubt.) 

Provocation 

{See  Mentai,  States.) 
Prudent 

conclusions  of  fact  as  to,  when  rejected, 
2318. 

Psychological  Condition 

conclusion  of   fact  as   to,   when   admitted, 
2305. 
grounds  for  rejection,  2305  n.  6. 
preliminary  detail  of  constituting  facts, 

2305  n.  12. 
qualifications,  2305  n.  6. 
judgments  of  experts  as  to,  when  received, 
2426. 
sufficient  data  demanded,  2426  n.  6. 
(See  also  Insanity.) 

Psychological  Facts 

conclusions  of  law,  use  of,  in,  2328. 

documents,  as  to  construction  of,  when  re- 
jected, 2363  n.  11. 

opinion  and  other,  contrasted,  1791  M.  1. 

value  of  real  estate,  2130  n.  6. 
Pennsylvania  rule,  2130  n.  6. 

(See  also  Subjective  Facts.) 

Psychological  Inferences 

ordinary  observation,  resulting  from,  1891 
et  seq. 
mental  states,  1892  et  seq. 

{See  also  Mental   States.) 
Psychological  States 

{See  Mental  States.) 

Public   Officers 

value,  ability  to  estimate,  2113. 
assessment  for  taxes,  2113  n.  4. 

relative   value   of   property,    proof   of, 
2113  «.  5. 
betterments,  assessment  for,  2113  n.  10. 
damages,  assessment  for,  2113  n.  11. 
assessors,  2113  n.  11. 
county  commissioners,  2113  n.  12. 
others,  2113  n.  3. 

Public  Places 

safety  of,  ordinary  inferences  as  to,  1886. 

Public  Purpose 

damages  on  taking  for  a,  conclusions  of 
law  as  to,  2333. 

Public  Records 

use  of,  as  proof  of  standard  for  "  compar- 
ison of  hands,"  2265  n.  14. 


Purchase 

cost  of,  effect  on  value,  2175c  n.  3. 
inducing,   inference   as   to,   when   rejected, 

1939. 
offers  for,  as  a  test  of  value,  2175g  n.  5. 

Purpose 

conclusions  as  to,  when  rejected,  2344  n.  9. 
ordinary   inferences   as   to,   rejected,    1945 
n.  5. 

{See  also  Mentai  States.) 


Q 

Qualifications 

conclusions  of  fact,  as  to,  when  received, 

2305  n.  10. 
preliminary  facts,  essential,  are,  1760  «.  3. 
witnesses,  of, 

{See  Qualifications  op  Witnesses.) 

Qualifications  of  Witnesses 

appointees  to  office,  of,  assumed,  1828  n.  10. 
architects  and  builders,  of,  1959. 
comparison  of  hands,  2194  nn.  3  et  seq., 
2215  et  seq.,  2245. 
{See  also  Comparison  of  Hands.) 
complete,  established  by  cross-examination, 

1825  n.  3,  2063  n.  5. 
conclusions  as  to  negligence,  2353a  n.  11. 
documents,  phenomena  of,  2181,  2182. 
estimates, 

distance,  2066  n.  6. 

levels,  2063. 

resemblance,  2078  nn.  2,  3. 

paternity  from,  2084  n.  3. 
services,  value  of,  2133. 
time,  2093  n.  7. 
experts,  2379  n.  4. 

life  insurance,  2396  n.  5. 
of,   for  redirect  examination,   1823  n.   6. 
superiority  of,  effect  on  weight,  2534. 
handwriting,   inferences   as  to,  in  case  of, 
2194  et  seq. 
seeing  person  write,  2199  et  seq. 
procedure      and       administration      con- 
trasted, 2186  n.  4. 
qualification,  when  procedural,  2199 ».  7. 
judgments  of  experts, 

medical  matters,  as  to,  2414  et  seq. 
{See  also  Medical  Inferbnoes.) 
qualifications,  superiority  of,  2534. 
railroad  affairs,  as  to,  2436. 
lack  of,   in  opposing  expert  shown  on  re- 
buttal, 2544. 

{See  also  Rebuttal.) 
market  value,  proof  of,  as  to,  2099e. 

claim  of  knowledge  as  to,  effect  of,  2099e. 
medical,  2018  et  seq. 

{See  also  Medical  Inferences.) 
attending  physician,  2010  n.   9. 
{See  also  Physicians.) 
opinion  evidence,  to  satisfaction  of   ludEe, 

in  case  of,   1809. 
ordinary  observer,  of,  1826  n.  10. 
probative  force  of  inferences,  test  of,  2505. 

cross-examination,  2517  n.  21. 
procedural, 

{See  Procedural  Qualifications.) 
resemblance,   estimates   as   to,   in  case  of 
2078  n.  4.  ' 
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Qnalifications  of  Witnesses  —  cont'd. 
skilled  inferences  from  observation, 
handwriting,   2214. 

(See  also  Handwmting.) 
medical  inferences,  2018. 

{See  also  Medical  Infeeenoes.) 
railroad  matters,  2040. 

{See  also  Raieeoads. ) 
street  railways,   2041  n.  4. 

(See  also  Stbeet  Eailways.) 
speed,  estimates  as  to,  2090. 

mental  powers,  2090  n.  12,  2091  n.  3. 
opportunities  for  observation,  2090  n.  4, 

2091  n.  1. 
railroad  trains,  2090. 

Michigan  rule,  2090  n.  16. 
trolley  cars,  2091. 
value, 

chattels,    skilled   inferences   as   to,    2155 

n.  3. 
dealing,  acquired  by,  2114. 
estimates  as  to,  2107. 

(See  also  Value.) 
real  estate,  2158  n.  25. 

cross  examination,  2158  n.  28. 
services,  2163  n.  10. 
■action  of  appellate  courts,  2117. 
(See  also  Appellate  Ootibts.) 

Quality 

estimates  from  observation  as  to,  2075. 
agricultural  produce,  2075  nn.  4,  5. 
Intoxicating  quality,  2075  n.  7. 
marketable  and  merchantable,  2075  n.  8. 
merchandise,  2075  n.  6. 

identity  of   "  marketable  "  and  "  mer- 
chantable," 2075  n.  8. 

trade  marks,  2075  n.  6. 
remoteness,  2075  n.   1. 
similarity,  2075  n.  9. 
skilled   observer,    2076. 

cloth,  2076  n.  3. 

Quantity 

estimates  from  observation  as  to,  2077. 
absolute  quantity,  2077  n.  6. 
preliminary  detail  required,  2077  n.   12. 
relative  amount,  2077  n.  7. 
technical  inferences,  2077  n.  9. 

Questions 

abstract,   in  connection  with  hypothetical, 

excluded,  2492  n.  2. 
answer  to,  single,  when  required,  2342  n.  2. 
general, 

{See  General  Qtjestions.) 
hypothetical, 

(See  Hypothetical  Questions.) 
imaginary,  use  of,  on  cross-examination  of 

expert,  2517  n.  2. 
misleading, 

(See  Misleading   Questions.) 
probative  relevancy  a,   of  causation,   1732 

n.  9, 
specific, 

(See  SPEomo  Questions.) 


Race 

non-technical  inferences  as  to  mixed  races, 

2015  M.  7. 
paternity  by  resemblance,  effect  of,  in  con- 
'  '  nectlon  with,  2083. 


Race-horse 

value  of,  skilled  estimates  as  to,  2155. 

Railroad  Affairs 

(See  Raileoads.) 

Railroad    Crossings 

(See  Ckossings.) 

Railroad  Tracks 

conclusions  as  to  dangerous  condition  of, 
rejected,  2354  n.  3. 

opinion  evidence  as  to'  damages  from  de- 
fects in,  1820  n.  7. 

safety  of,  conclusions  as  to,  rejected,  2354 
M.  3. 

Railroads 

animals,    transportation    of,    inferences    as 
to,  2039a,  2171c  n.  5. 
injuries,  2039a  n.  5. 
bridges,    objection   to   crossing,    failure   to 

make,  1758  n.  7. 
cattle  protection,  devices  for, 

(See  Cattle  Guabds.) 
construction   of,   judgments   of   experts   as 
to,  2437. 
cost,  2437  n.  6. 
necessity,  2437  n.  i. 
when  rejected,  2438. 
crossings,  skilled  inferences  as  to  construc- 
tion, 2036  n.  6. 
damages  caused  by  taking  for,  conclusions 

as  to,  2333  n.  6,  2339  n.  4. 
distance,    estimates   as   to,   in,   2066   n.    1, 
2067  n.  1. 
possibilities,  2070. 

technical  inferences,  2068  n.  4,  2070  n.  8. 
elevated, 

(See  Elevated  Eailkoads.) 
employee    testifying    as    expert,    discharge 

cannot  be  shown,  2544  n.  2. 
equipment,    judgments    of   experts    regard- 
ing, 2439. 
air  brakes,  2439  n.  4. 
defects,  2439  ra.  9. 
rejected,  when,  2440. 
rolling  stock,  2439  nn.  6  et  seq. 
spark  arresters,  2439  n.  5. 
value,  2439  n.  2. 
equipment,  skilled  inferences  as  to,  2037. 
expense, 

construction,   of,   judgments   as  to,  2437 

n.  6, 
estimates  as  to,  when  received,  2071  n.  2. 
experts  as  to,  qualifications  of,  2436. 
grades,    curves,   etc.,   effect   of,   upon  esti- 
mates of  value,  2158. 
headlights, 

(See  Locomotives.) 

judgments  of  experts  as  to,  when  received, 

2435  et  seq. 

province  of  the  jury,  2435  nn.  5  et  seq. 

qualifications  of  experts,  2436  et  seq. 

layout,   judgments  of  experts   as  to,  2435 

n.  4. 
merchandise,  transportation  of,  skilled  in- 
ferences, 2039a. 
operation,  expert  opinions  as  to,  2441. 
cause  and  effect,  2441. 

construction  of  rule,  2441  n.  1. 
reasonableness  of  regulation,  2441  n.  1. 
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Bailroads  —  cont'd. 

operation,  expert  opinions  as  to  —  cont'd. 
danger,  2442. 
operators,  2443. 
performance  of  duty,  2444. 

possibilities,  2444  nn.  4  et  seq. 
stopping  trains,  2444. 
distance,  2444  n.  6. 
limits,  244i  n.  10. 
time  limits,  2444  n.  7. 
propriety,  2444  nn.  11  et  seq. 
rejected,  when,  2446. 
safety,  2442. 
operation,  skilled  inferences  from  observa- 
tion, 2038,  2039,  2039a. 
skilled   inferences  from  observation   as   to, 
2035,  2040. 
construction,  2036. 
equipment,    2037. 
operation,  2038  et  seq. 

{See  also  Opebations.) 
transportation    of    merchandise,    2039. 
animals,  2039a. 
trade  terms,  2039a  n.  9. 
qualifications  of  observer,  2035. 

preliminary  detail  required,  2035  n.  3. 
protecting  the  jury,  2035  n.  7. 
special  training,  2035  n.  4. 
"  state  of  the  case,"  2035  n.  6. 
sparks, 

arresters,     use     on    locomotives,    expert 

judgments,  2439  n.  5. 
effect  of  locomotives   in  throwing,  2037. 
fire  from,  weight  of  evidence,  2562  n.  1. 
speed  of  trains,  estimates  as  to,  2086  n.  5, 
2088  n.  3. 
dummy  engine,  2088  n.  1. 
fast,  2088  nn.  7,  8. 
general  expressions,  2088  n.  6. 

{See  also  General  Expressions.) 
hand  car,  2088  n.  2. 
locomotive  engine,  2088  n.  3. 
possibilities,  2086  n.  10. 
qualifications  of  witness,  2090. 
mental  powers,  2090  n.  12. 
Michigan  rule,  2090  n.   16. 
opportunities     for     observation,     2090 
n.   4. 
skilled  observers,  2088  nn.  3,  12. 
standard  of  safety,  2088  nn.  9,  10,  11. 
stopping  trains,  estimates  as  to,  2066  n.  3, 

2070  n.  2. 
taking  for,  effect  of,  upon  value  of  land, 
2158  n.  19. 
expert  estimates    as   to    adjoining   land, 
2171e  n.  6. 
ties,  estimates  as  to  number  of,  2074  n.  5. 
tracks, 

{See  Railroad  Tracks.) 
trade  terms,  skilled  inferences  as  to,  2039a 

n.  9. 
•whistle,  failure  to  blow, 

{See  Whistle.) 
{See  also  Street  Railways.) 

Range  Lines 

ordinary  inferences   as  to   intersection  of, 
1970. 

Range  of  Evidence 

medical    judgments    as    to,    causation,    re- 
stricted in,  2423  tm.  3  et  seq. 


Range  of  Facts 

evidencing,  provable  at  stage  of,  1740b  n.  3. 

Range  of  Inquiry 

{See  Investigation.) 

Rape 

conclusions   of    fact   as    to   possibility   of, 

2308  n.  14. 
inferences  as  to  possibility  of,  1820  n.  8. 

Reactions 

intuitive, 

{See  Intuitive  Reactions.) 

Readiness 

{See  Mental  States.) 

Reading 

comparison  of  hands,  lack  of,  on  submis- 
sion to  jury,  2229. 

comparison  of  hands,  witness  qualified  by, 
2197  n.  11. 

insanity,  expert  judgment  as  to,  based  on, 
2417. 

judgment,  how  far  suflScient  for,   1832. 

skilled  medical  observers  qualified  by, 
2026,  2414  nn.  8,  9.  ' 

Real  Estate 

adjacent,    damages    to,    conclusions    as    to, 

2340  n.  4. 
auction   sale,   value  of,    as    determined   by 

results  of,  2175b  n.  20. 
damages,  conclusions  as  to,  2340  n.  4. 
damages  to,  opinion  evidence  as  to,  2339. 

adjacent  land,  2340  n.  4. 
estimates  as  to  change  in  value,  2101  n.  8. 

damages,  in  terms  of,  2101  n.  10. 
expert  estimates  as  to  value  of,  2171e. 

buildings,  2171e. 

railroad  construction,  2171e  n.  6. 

turnpikes,  2171e  n.  3. 
Massachusetts  rule  as  to  resemblance,  2078 

n.  10. 
nuisances,  effect  of,  on  value  of,  2158  n.  13. 
physical    conditions    a    test    of    value    of, 

2175h  re.  6. 
sales  of,  as  a  test  of  value,  2175n. 
{See  also  Constituents  for  Judgments 

OF  Value.) 
specific  uses  of,  as  test  of  value,  21758  n.  6. 
technical  inferences,  2131. 
value    of,    auction    sale    as    determining, 

2175b  n.  20. 
value  of,  elements  in,  when  a  test  of,  2175d 

n.  5. 
value  of,  estimates  as  to,  2105,  2130. 

acreage  must  be  shown,  2130  n.  5. 

elements,  2130  nn.  7  et  seq. 
fishing  ground,  2130  7).  10. 
trees,  presence  of,  2130  nn.  7,  8,  9. 
windbreak,  2130  re.  11. 

expert,  judgments  of,  2171. 

Massachusetts  rule,  2149  re.  10. 

owner,  2149. 

rental,  2130  re.  4. 

skilled  observer,  2156  et  seq. 
change  in  condition.  2158. 
altering  grades,  2158  n.  3. 
cross  examination,  2158  re.  24. 
curves,  2158  re.  5. 
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Real  Estate  —  cont'd. 

value  of,  estimates  as  to  —  cont'd. 
skilled  observer  —  cont'd. 
change  in  condition  —  cont'd. 
elevated  railroads,  2158  n.  19. 
grades,  2158  n.  5. 

qualifications  of  witness,  2158  n.  25. 
specific  injuries,  2158  n.  9. 
conclusions  and  judgments,  2168. 
cost  of  property,  2159. 
crops,  trees,  etc.,  2160. 
future  improvements,  2159  n.  1. 
Louisiana  rule,  2156  ».  1. 
reasons  assigned,  2156  n.  5. 
similar  property,  2161. 

direct  examination,  2161. 
special  qualifications,  2157. 
useful  value,  2149  n.  5. 
value  a  psychological  fact,  2130  n.  6. 
Pennsylvania  rule,  2130  n.  6. 
value  of,  witnesses  qualified  to  testify  as 
to,  2114  n.  7. 

Real  Evidence 

mixed  hypothesis  to  expert,  part  of,  2456. 
reasoning,  as  basis  of,  2527  nn.  9,  10. 

Reason 

atmosphere,  a  vital,  1798. 

evidence,  supreme  in  field  of,   1718J. 

expert,  of,  may  be  stated  when,  2510. 

inferences,    weight   of,   use   of,    in   dealing 
with,  2559. 
canons  of^  2560  et  seq. 

probative    force   of   inference    from    "  com- 
parison of  hands  "  as  to,  assigned,  2289. 

substantive  law  alone  controls,  1767  n.  8. 

technical    procedure,   contrasted,    17181. 
teaching  of  the  results,   1718m. 

use  of,  a  matter  of  right,  1799. 

vital  atmosphere,  a,  1798. 

Reasonable  Conduct 

conclusions    of   law   as    to,    when   rejected, 
2357. 

due  care,  2357  n.  4. 

honest  and  reasonable,  2357  n.  3. 

indirect  statements  as  to,  2357  n.  7. 
opinion  evidence  as  to,  when  rejected,  1818. 

Reasonable  Time 

opinion  as  to,  when  excluded,  2361  n.  10. 

Reasoned  Inferences 

defined,  1802  «.  5,  1843. 

conclusions    as    to    existence    of    negative 

facts  are,  2307. 
financial  condition,   as  to,   1843a. 

reputation,  1843a  n.  1. 
handwriting,  identity  of,  from  resemblance 

is  a,  2289. 
intuitive  and,  contrasted,  1802  n.  5. 
mental  states,  from  observation  as  to,  1930. 
moral  aspect  of  phenomena,  1844. 
ordinary  observer,  made  by,  1843. 
subjective  conditions,  as   to,   1843  n.  9. 

Reasoning 

defined,  1709. 

absurd    evidence,    court    may    strike    out, 

2562  n.  5. 
analogy,  by,  defined,  1732  n.  2. 


Reasoning  —  cont'd. 

argumentation,  use  of,   at  stage  of,   1740b 

n.  1. 
assumption,     from,     inference     contrasted 

with,  2563  et  seq. 

(See  also  Peobative  Fobce.) 
basis  of,  facts  added  to,  weight  enhanced 

by,  2527. 
best  evidence  of,  required,  1804  n.  2. 
classification  of, 

arbitrary   division,   2498   n.   7. 

other  forms  of,  2498  n.  9. 

probative  force,  examination  of,  2498. 

requirements  of  study,  2498  n.  8. 
cogency  reinforced,  by  stating  illustrative 

instances,  2525  n.  7. 
deductive,  1728. 

(See  also  Deduction.) 
drugs,    narcotic,    as   to    influence  of,    1850 

n.  9. 
essential  and  sufficient,  2559. 

canons    of    reasonableness,    2560,    2561, 
2562. 

probative  force,  2559. 
evidence,  deductive,  in  the  law  of,  1733  n.  1. 
excess  of,  in  estimate  as  to  capability  of 

seeing,  2050  n.  9. 
expert, 

admitted,  when,  2510. 
aid  to  jury,  2377  n.  1. 

endorsement  by  others,  2506. 

inferences  of  observers  and,  1950  n.  4. 
facts,  1950  n.  7. 

"  state  of  the  art,"  1950  n.  8. 

judge  may  disregard,  2561  n.  11. 
faculty  of,   how  tested,  2501. 

(See  also  Probative  Foece.) 
geometrical,  1738. 

(See  also  Geometeicax  Reasoning.) 
how  tested,  2504  et  seq. 

(See  also  Testing.) 
hypothetical,  1738. 

(See  also  Hypothetioai,  Reasoning.) 
inductive,  1730. 

(See  also  Induction.) 
inferences,  excess  of,  excludes,  1903  n.  4. 
intuition  inseparable  from,  1727  n.  3. 
involution  of  observation  with,  1802. 

conclusion,  1803. 

degree,  question  of,  1806. 

inferences,  1802. 

judgment,  1804. 
judgments,    weight    enhanced   by    showing 

the,  2533. 
judicial, 

general  nature  of,  1710. 

limitations  on,  1710a. 

matter  of  minor  premise,  1740d. 
jury, 

defective,  admits  opinion,  1814. 

probative    force   of    reasoning   for,   2551 
n.  2. 

requirements  for,  1797. 

right  of  litigant  to,  1796. 

weight  of,  and  of  observation  for,  2568. 

witnesses,  comparison  of,   1718f  n.  2. 
legal, 

(See  Legal  Reasoning.) 
minor  premise,  judicial,  a  matter  of,  1740d. 
necessity  must  require,  1806  n.  4. 
observation,  involution  of,  with,  1802. 


TEMPOKAKY  INDEX  TO  VOL.  III. 


3543a 


LBeferenoes   are   to    Sections;   Volume   IH,   sees.    1709-2573.] 


Reasoning  —  cont'd. 

phenomena,  lacks  connection  with  original, 

2567. 
premises,  inquiry  as  to,  2527  n.  5  et  seq. 
probative  force  of,  for  jury,  2551  n.  2. 
real  evidence  as  basis  of,  2527  nn.  9,  10. 
relevancy,    relation    between,    and,    1710a 

n.  5. 
requirements  for  sound,  by  jury,  1797. 
science,  methods  of,  in  dealing  with,  1732 

n.  4. 
separability  of  fact  and,  1800  w.  2. 
skilled  observers,  power  of,  differences  as 

to,  1954. 
syllogism,  not  involving  the,  1724  n.  9. 
syllogistic,  2511  nn.  2  et  seq. 

{See  also  Syllogism.) 
testing  expert  by  standard  treatises,  2540. 
tests  for  faculty  of,  how  applied,  2501. 
(See  also  Pbobative  Foece.) 

different  result,  possibility  of,  2503. 

expert,  2510. 

knowledge,  2507. 

mental  powers,  2509. 
memory,  2509. 

skilled  witness,  qualifications  of,  2505. 

Reasons 

assumptions,     geometry,     regarding,     1738 
n.  2. 

belief,  for,  may  be  aflBrmed,  1795  n.  3. 

handwriting,  for  inferences  as  to,  when  re- 
ceived, 2194  n.  8. 

(See  also  Handwbixing. ) 

identity,  for  inference  of,  1862  n.  3. 
technical  inferences,  1863  n.  7. 

medical   inferences,   as   basis   of,   when  re- 
ceived, 2020  n.  1. 

value  of  real  estate,  2156  n.  5. 

value  of  services,  given  by  one  who  testi- 
fies as  to,  2150  n.  10. 

Reasons  Assigned 

(See  Mental  States.) 

Rebuttal 

anticipatory, 

(See  Anticipatoby  Rebuttal.) 
bias,  showing  of,  2545. 

gratitude,  partisanship,  etc.,  2545  n.  1. 
conduct  inconsistent,  2542  n.  5. 
contradiction  by  event  occurring,  2541  n.  2. 
credibility    of   witness    when    reestablished 
at  stage  of,  2518  nn.  4,  5. 
Connecticut  rule,  2518  n.  5. 
impeachment  by  insinuation,  2519  n.  6. 
New  Hampshire  rule,  2518  n.  5. 
explanation,   by  establishment  of   another, 

2543. 
hearsay,  by  similar  evidence,  1742a  n.  2. 
inferences,    probative   force    of,    testing   at 
stage  of,  2520. 
scope,  2520  n.  3. 
judgments,  testing  weight  of,  on,  2541  et 
seq. 

(See  also  Judgments.) 
standard  text-books,  use  of,  2546. 
Illinois  rule,  2546  n.  4. 
market  value,   on  making  proof  of,  2099g 

n.  13. 
mental  state  of  skilled  witness  infirmative, 
2545. 


Rebuttal  —  cont'd. 

mistake  of  adverse  witness  shown  on,  2543 
n.  3,  2545  nn.  3,  4. 
signatures,  2545  n.  3. 
non-existence  of  facts   assumed,  establish- 
ing of,  2541  nn.  2,  3. 
objective  deliberative  inferences,  inconsist- 
ent statements,  2545  n.  2. 
qualifications,  lack  of,  in  opposing  expert 
shown  on,  2544. 
legal  evidence  must  be   employed,   2544 

nn.  3,  4. 
practical  difficulties,  2544  n.  5. 
reputation    of    expert    immaterial    until 
attacked,  2544  n.  7. 
scope  of,  limited  by  evidence  in  chief,  1742a 

n.  2. 
skilled  witnesses,  no  obligation  on  litigant, 
2561  n.  8. 

Receipts 

secondary  evidence  of,  when  rejected,  1745 

n.  7. 

Recitals 

value  of  similar  land,  effect  of,  in  proving, 
2175q  n.  4. 

Recollection 

evidence,  statement  of  a,  when  received  as, 
1795  n.  16. 

Records 

absence  of,  when  relevant,  1757. 
public, 

(See  Public  Records.) 
voluminous, 

(See  Voluminous  Data.) 

Recoupment 

damages,  of,  opinion  evidence  as  to,  2339. 

Recnrrenoe 

skilled  medical  inferences  as  to,  of  effects 
of  injury,  2016. 

Redirect   Examination 

expert,    qualifications   of,   must   be   shown 

on,  1823  n.  6. 
hypothetical  questions,  use  of   on,  2473  n. 

11,  2479  n.  9. 

Reference 

ancillary  facts   incorporated  by,  when  re- 
ceived, 1765  n.  3. 

Reflex  Inferences 

(See  Instinctive  Infbbences.) 
Refreshing  Memory 

handwriting,  comparison  of,  when  allowed 
for,  2225  n.  13,  2243  n.  2. 
English  rule,  2225  n.  13,  2243. 
seeing  person  write,  2199  n.  21. 
standard  treatises,  effect  of,  in,  2530. 
(See   also   Handwbiting. ) 

Regularity 

assumptions  of, 

(See  Assumptions   of  Regulabitt.) 
conclusions   of   law   as   to,   of  proceedings, 

2361  n.  13. 
relevancy  of, 

(See  Rbqulaeity,  Relevancy  of.) 
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Regularity,  Relevancy  of 

market  value,  use  of,  in  proving,  2099c  nn, 
5,  21. 
Michigan  rule,  2099c  n.  21. 

Regulations 

{See  KuLES.) 

Reinforcement 

opinion  evidence,  qualifications  in,  on  cross- 
examination,  1825  n.  3. 

Rejection 

conclusions     as     to     physical     condition 

grounds  for,  2305  n.  6.       _ 
conclusions   as   to   psychological  condition 

grounds  for,  2305  n.  6. 
dispute  as  to  material  facts  no  ground  for, 

1748  n.  5. 
inaptitude    of    evidence    not    ground    for, 

1744  m.  4. 
question  too  general  to  be  valuable,  2484 

n.  1. 

(See  also  Exclusion.) 

Related  Callings 

special  knowledge  in,  not  important,  1828 
n.  11. 

Relations 

arising  of,  of  remoteness,  1746  n.  3. 
conclusions   of   law  as   to,   when  rejected, 
2360a. 

admitted,  when,  2360a  n.  7. 

partners,  2360a  n.  8. 
effect  of  close,  between  constituting  facts 

as  to  insanity,  1911  n.  10. 
explanatory  facts,  in  time  of,  1755  n.  7. 
hypothesis    and    induction,   between,    1740 

n.  6. 
induction,    between,    and    probative    rele- 
vancy, 1732  n.  6. 
mutual,    inferences    from    conduct    as   to, 

1857. 
reasoning,   between,   and  relevancy,   1710a 

n.  5. 
relevancy  a  term  of,  1715. 
relevancy,   between,   and  reasoning,   1710a 

n.  5. 
time,  in,  of  explanatory  facts,  1765  n.  7. 

supplementary  facts,  or,  1755  n.  7. 

Relative  Damages 

opinion  evidence  as  to,  when  rejected,  2340. 

Relative  Valne 

personal  property,  of,  when  may  be  stated, 
2101a. 

Relaxation 

canons  for,  in  judicial  proof,  1740d  et  seq. 
crux,  claim  of  the,  1740d. 
direct      and      circumstantial      evidence, 

1740e. 
inherent   diflSculty  of   proof,   1741,   1746 
n.  6. 

ancient  facts,  1741a. 

facts  of  family  history,  1741b. 

identity,  1741c. 

mental  condition,  1741d. 

mental  state,  1741e. 
■    moral  qualities,  1741f. 


Relaxation  —  cont'd. 

canons  for,  in  judicial  proof  —  confd. 
inherent  difficulty  of  proof  —  confd. 
value,  1741g,  2175a  et  seq. 
(See  also  Vaixtk.) 
"^tate  of  the  ease,"  1742. 
difficulty,  inherent,  due  to,  of  proof,  1746 

n.  6. 
hypothesis,   in   evidence   to   explain,    1715 
n.  1. 

Relevancy 

defined,  1711a,  1715. 

other  definitions,  1715  nn.  1,  2. 
Kirkpatrick,  1718  n.  6. 
Stephen,  1717. 
autopsy,    required   in    ordinary   inferences 

as  to,  2031  n.  8. 
causation,  as  conditioned  by,  1746  n.  5. 
"  comparison  of  hands,"  English  rule  as  to, 
of  standardizing  document,  2226  n.  5. 
{See  also  Haitowbitihg. ) 
conception,  underlying,   1715. 
conclusions  of  fact,  required  in,  2296. 
{See  also  Conclusions  of  Fact.) 
conclusions  of  law  as  to  mental  state,  re- 
quired in,  2352  n.  7. 

{See  also  Conclusions  of  Law.) 
constituent, 

(See  Constituent  Relevancy.) 
deliberative,  1714  n.  1. 

{See  also  Deobebative  Eeeevanct.) 
effect  on,  of  lapse  of  time,  1747  n.  4. 
estimates,     admissibility     conditional     on, 
2044. 
value,  as  to,  2106. 

(See  also  Value.) 
facts,  of,  as  defined  by  Stephen,  1717  n.  1. 
general  nature  of,  1711. 
handwriting,  inferences  in,  required  for  re- 
ceiving, 2190  et  seq. 

{See  also  Haxdwkitixg. ) 
disputed    document    must    be    produced, 
2190  n.  4. 
impeachment,  of  opinion  for,  1791  n.  1. 
independent, 

{See  Independent  EEI.E^•ANCT. ) 
insanity,    ordinary    inferences    as    to,    re- 
quired in,  1917  n.  6. 
irresponsive  answers,  of,  1764  n.  2. 
issue,  to  one,  sufficient,  1711  n.  2. 
Kirkpatrick,  as  defined  by,  17 IS  it.  6. 
market    value,    of    regularity    in    proving, 

2099c  n.  21. 
meanings  of  term,  1711a. 
constituent, 

(See  Constituent  Relevancy.) 
deliberative,   1714. 

(See  also  Deubeeative  Reievanot.) 
objective,   1714. 

(See  also  Objective  Relevancy.) 
probative,  1712. 

(See  also  Probative  Relevancy.) 
Stephen's  definition  of,  1717. 
considered,  1718. 
"  facts  in  issue,"  1718a. 
subjective,  1714. 

(See  also  Subjective  Relbtanct.) 
underlying  conception,   1715. 
mortality  tables,  required  for  use  of,  2528 

n.  23. 
objective,   1714  n.  2. 

(See  also  Objective  Relevancy.) 
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Relevancy  —  cont'd. 

one  issue,  on,  alone  required,  1711  n.  2. 
opinion  evidence,  admissibility  of,  required 
for,   1821. 

(See  also  Mattebs  of  Opinion.) 
opinion,  of,  for  impeachment,  1791  n.  1. 
plausible  proof  of  assumed  facts  in  hypo- 
thetical question,  required,  2475  n.  2. 
probative, 

(See  Probative  Relevancy.) 
reasoning,    relation    between,    and,    1710a 

n.  5. 
regularity,  of, 

(See   Reqularitt,   Eelevanot   of.) 
space,  as  conditioned  by,  1746  n.  5. 
spontaneity,  of,  use  of,  in  proving  market 

value,  2099  n.  4. 
Stephen's  definition,  1717. 
Stephen's  theory  of,  1716. 

fundamental  confusion,   1718b. 

double  standard,   a,   1718b. 
resulting   diflSoulties,    1718d. 

disguising  function  of  judge,  1718d. 
constituent  facts,  establishing,  1718f. 
measuring  the  res  gestw,  1718g. 
res  gestw,  proof  of,  1718e. 
scope  of  evidence  obscuring,   1718h. 
control,  three  ways  of,   l7l8h. 
eliminating  the  law  of  the  objective, 
1718i. 
modifying  written  contract,  1718i 
n.  1. 
subjective,  1714  n.  9. 

(iSfee  also  Subjective  Ejilevanot.) 
time,  as  conditioned  by,  1746  n.  5. 

lapse  of,  1747  n.  4. 
value,  estimates  as  to,   required  for,  2106 
et  seq. 
post  litem  motam,,  influence  of,  2106  n.  i. 
{See  also  Hearsay.) 

Relevancy  of  Regularity 

{See  Regularity,  Relevancy  of.) 

Relevant  Evidence 

evidence,  misleading,  received  if  found  to 

be,  1745  n.  6. 
indulgence,  equal,  must  be  given  in  use  of, 

1742a. 
material  facts  contrasted,  1748  n.  5. 

Relevant  Facts 

classification    of,    an    arbitrary    one,    1750 
n.  5. 

Reliance 

ordinary   inferences   as   to,   rejected,    1945 

n.  8. 
probative  force  of  medical  inference,  effect 

of,  2030  n.  2. 

Remoteness 

effect  of,  on, 

death,  skilled  medical  inferences   as  to, 

1995  n.  8. 
elements  of  value,  2175d  n.  21. 
handwriting,   ordinary   inferences   as   to, 

2199  n.  32. 
medical  inferences,  2018  n.  1. 
offer  of  sale  as  test  of  value,  2175g  n.  13. 
probative   force   accorded   to  recency   of 

observation,  2500  n.  2. 
sales  of  similar  land,  2175g  n.  6. 


Remoteness  —  cont'd. 

evidence,  of,  how  tested,  1747  w.  1. 
ground  for  exclusion,  when,   1746. 

"  comparison   of   hands,"   specimens   for, 

2248  w.  2. 
difiiculty   of   proof,    effect   of,    1746   m. 

6,7. 
handwriting,    skilled    inferences    as    to, 

2214  n.  1. 
hypothetical  question,  proof  of  facts  in, 

2472  nn.  15,  16. 
medical   inferences    as   to   bodily   condi- 
tions, 1994  n.  3. 
quality,  estimates  as  to,  2075  n.  1. 
real    estate,     skilled     inferences     as     to 

value,  2161  «.  10. 
value,  testing,  2175i. 
law,  rulings  as  to,  when  matter  of,   1748 

n.  8. 
relations  of,  how  arise,  1746  n.  3. 
"  state  of   the  case "    in  connection  with, 

1747  n.   1. 
time  an  element  in,  1747. 
action  of  appellate  courts  in  dealing  with, 
1741e  n.  16. 

Rental  Value 

chattels,    ordinary    estimates     as    to,    of, 

2134  nn.   1  et  seq. 
real  estate,  ordinary  inferences   as  to,  of, 

2130  n.  4. 
value,  use  of,  as  test  for,  2175J. 
(See  also   Constituents   fob  Judgments 
OF  Value.) 

Repairs 

cost  of,  as  a  test  for  damages,  2175o  n.  15. 
estimates   as    to    time   required    for,    2093 

n.  4. 
machinery,  skilled  inferences  as  to,  1979. 

judgments,  2399  n.  5. 
marine   matters,   judgments   of  experts   as 

to,  2400  n.  6. 

Replication 

anticipatory, 

(See  Anticipatory   Replication.) 


Reports 


(See  Stock  Reports.) 


Reproduction 

cost  of,  as  a  test  of  value,  2175c. 
cost    of,    skilled    estimates    as    to    value, 
affected  by,  2171. 

Reputation 

expert,  of, 

immaterial  until  attacked,  2544  n.  7. 

skill  of,  not  established  by,  2508  nn.  10, 
11. 
financial  condition,  as  to,  1843a  n.  1. 
insanity  cannot  be  proved  by,  1741d  rm.  6, 
7,  1904  n.  1. 

skilled  inferences,  1922  n.  13. 
services,  value  of,  effect  of,  on  tests  for, 

2175d  n.  20. 
value   of   farm    animals  not   provahle  by, 

2128  w.  1. 

(See  also  Knowebdgb.) 
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Beqnirement 

canons  of,  in  judicial  proof,   1742a  et  seq. 
defijiiteness  demanded,   1743. 
equal  privileges  must  be  accorded,  1742a. 
fact  must  not  be  remote,  1746. 
res  gestw,  proving  the,  1748. 

appellate  courts,  action  of,  1749. 
time,  1747. 
jury  must  be  protected, .  174S. 
optional    admissibility,    1750. 

antecedent  or   subsequent   facts,    1751. 

consistent  and  inconsistent  facts,  1752. 

consistent  facts  admitted,  1753. 

parties,  relative  claims  of  the,  1754. 

explanatory    or    supplementary    facts, 

1755. 
inconsistent  and  consistent  fa,ets,  1752. 
negative  facts,  1756. 
entry,  absence  of,  1757. 
failure  to  see,  hear,  etc.,  1758. 
independent     relevancy     of,     1758 

n.  6. 
negative     inferences     from,     1758 
n.  4. 
ignorance  of  fact,  1759. 
record,  absence  of,   1757. 
preliminary   facts,    1760. 
supplementary    or    explanatory    facts, 
1755. 
remoteness  prevented,  1746  et  seq. 
time  must  be  economized,  1744. 
"  comparison  of  hands,"  in  witnesses  as  to, 
2221. 

Beqnirements 

jury,  for  sound  reasoning  by,  1797. 

Bes  Fnngibilis 

defined,  2099. 

Bes  Gestse 

conditions  of  experiment  must  be  those  of, 

1743. 
establishment  of,  ends  evidence,  1733  n.  4. 
measuring  the,  1718g. 
proof  of,  1718e. 
rule, 

(See  Statements.) 

Bes    Inter    Alois    Actse    Altere    Nooere 
Non  Delient 

services,   value  of,   effect  of,   on  tests   for, 

2175d  n.  21. 
{See   also   Mjbntal  States;    Moeal  Uni- 

FORMITT;    UNirORMITT   OF   NATURE.) 

Bes  Non-fnngibills 

defined,   2099. 

Besemblanoe 

estimates    from    observation    as    to,    2078 
et  seq. 

(See  also  Handwriting.) 
blood,  2078  n.  8. 
bust,  2078  n.  6. 
persons  or  things,  2078  n.  5. 
photograph,  2078  n.  7. 
preliminary  detail  required,  2078  n.  9. 
qualifications  of  witness,  2078  n.  4. 
technical  inferences,  2078. 


Resemblance  —  cont'd. 

handwriting,     comparison     of,     inferences 
from, 

(See  also  Comparison  of  Hands.) 
accepted,  2243. 
rejected,  2236. 
handwriting,  proof  of,  as  to,  effect  of,  2187. 
TVIassachusetts    rule    as    to,    between    real 

estate,  2078  n.  10. 
paternity,    estimates    as    to,    establishing, 
2080. 

(See  also  PATERNmr.) 
tracks,  estimates  as  to,  regarding,  2079. 
(See  also  Tracks.) 

Residence 

effect  of,   on   admissibility   of  estimat*  M 
to  value,  2107  n.  4,  2112. 

clerks,  2110  n.  1. 

Michigan  rule,  2112  n.  3. 

"neighborhood"  defined,  2112  n.   2. 

non-resident  witnesses,  2112  n.  6. 

probative  force,  2112  n.  8. 
market  value,  effect  of,  in  proving,  2099g 

n.  14. 

Resisting  Capacity 

inference,    direct,     as    to,    when    rejected, 
1945. 

Responsibility 

judge,  of,  for  results  essential,  1720e. 
an  adequate  incentive,   1720c. 

Results 

details   of   experiment,   variation   in,   may 
exclude,  1743  n.  4. 

judge,     responsibility     of,     for,     essential, 
1720e. 

negative  facts  not  the,  of  observation,  1758 
n.  4. 

sense-perception,  of,  should  be  tested,  1737 
n.  10. 

teaching  of  the,  1718m. 

sorry  spectacle,  a,  1718m  n.  1. 

variation  in  details  of  experiment  may  ex- 
clude, 1743  n.  4. 

Reversal  of  Attainder 

Col.   Sidney's  trial,  effect  of,   after,   2214b 
nn.  2,  3. 

Rbode  Island 

handwriting,  comparison  of,  rule  as  to,  in, 
2258. 

Rifles 

(See  Firearms.) 

Right  to  Prove  One's  Case 

a,  paramount  one,  1807  n.  1. 

Rights 

conclusions    of    law    as   to,    when   rejected, 
2348. 
absence  of,  2348  n.  7. 
status,  2348  n.  4. 

Bisk 

change    in    use    of    property,    increase    in, 
2393  ?i.  5. 
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Roads 


{See  Highways.) 


Rules 

handwriting,   modification   of,   as  to   proof 
of, 
seeing  person  write,  2200  n.  3. 
Georgia,  rule  in,  2200  «.  4. 
railroad,  expert  judgments  as  to,  2441  n.  1. 
construction,  2441  n.  1. 
reasonableness  of,  2441  n.  1. 
remoteness  as  to  a  matter  of  law  1746  n.  8. 


Safety 

comparative  physical  inferences  as  to,  1886 
n.  7. 
public  places,  of,  1886  n.  7. 
conclusions   of   law   as   to,   when   rejected, 
2354  rm.  1  et  seq. 
comparative,  2350  n.  4. 
conduct,  2354  n.  9. 
careful,  2354  n.  9. 
places  in  general,  2354  n,  7. 
railroad  tracks,  2354  n.  3. 
speed,  2354  n.  11. 
condition    of,    conclusion    as    to,    admitted, 
2303. 
rejected,  2303  n.  7,  2318. 
distance,  standard  of,  applied  to,  2069. 
mechanic  arts  in  judgments  as  to  2411. 
mining,    in,    expert    judgments    regarding, 
2434. 

(See  also  Mining.) 
ordinary  inferences  from  observation  as  to, 
1886. 
negligence,  1887. 

{See   also  Neguoknoe.) 
public    places,    of,    ordinary    inferences    as 
to,  1886. 
comparative  safety,  1886  n.  7. 
railroading,  in,  expert  opinions  as  to,  2442. 
skilled  inferences  as  to,  1886  n.  5. 
{See  also  Danger.) 

Sales 

auction,  2175b. 

{See  also  Auction  Sai^s.) 
forced, 

{See  Forced  Sai.es.) 
goods,  of, 

(.S'ee  Commercial  Matters.) 
knowledge  of  effect  on  value  2122. 
offers  for,  when  used  as  a  test  of  value, 
2175g  n.  10. 

{See  also  Offers.) 
market  value,  effect  on  2175g  n.  16. 
presence  at,  qualification  to  estimate  value 

when,  2114. 
record    of    single,    competent    as    market 

quotation,  2099c  n.  9. 
value,  of  the   property   as  test  of,   2175k 

et  seq. 
{See   also    Constituents   fob   Judgments 
OF  Value.) 

Sales  of  the  Property 

{See    Constituents    for    Judgments    of 
Value.  ) 


Sanity 

ordinary  inferences  from  observation  as  to, 
1922  n.  5. 
■     .   belief  sufficient,   1922  n.  8. 
criminal  cases,   1922  n.   10. 
intelligence  required,  1922  n.  6. 
preliminary  detail  required,   1922  n.   11. 
skilled   inferences  from  observation  as  to, 

1922. 
{See  also  Insanity;  Mental  Conditions.) 

Scent 

bloodhounds,  identity  of,  cannot  be  proved 
by,  1743  n.  4. 

Science 

evidence  or  proof,  of,  logic  the,  1726  n.  2. 

belief,  not  of  1726  n.  2. 
hearsay  rule  how  affected  by  laws  of,  2548. 

{See  also  Standard   Treatises.) 
medical, 

{See  Medical  Science.) 
methods    of,    in    dealing    with    reasoning, 
1732  n.  4. 

Scientific  Treatises 

{See  Standard  Treatises.) 

Scope  of  the  Evidence 

judgments  of  experts  as  to  building,  2382 

n.  19. 
obscuring,   1718h. 

Scope  of  the  Inquiry 

{See  Investigation.) 

Scots  Iiaur 

probative  relevancy  in,  1718  n.  6. 

Sculpture 

literature    and   painting    contrasted   with, 
1816. 
actions  and  bodies,  1815  n.  3. 

Seals 

skilled  inferences  as  to  engraving  of,  1953 

n.  1, 
skilled    inferences    as    to    genuineness    of, 

2182  n.  17. 

Second  Hand  Articles 

coat  of  producing,   a  test  of  value,   2175e 

n.  4. 
specific    uses,    adaptability    of,    to,    testing 

value  by,  2175s  n.  5. 
value  of,  sales  of  similar,  testing  by,  2175p 

n.  7. 

Secondary  Evidence 

bad  faith,  received  to  punish,  1787  n.  8. 
"  comparison  of  hands "  received  as,  2236 

n.  5. 
contradiction  of,   in  the  same  way,   1742a 

n.  2. 
facts    are    primary,    inferences    are,    1799 

n.  3. 
handwriting   proof   of    identity    in,    shown 

by,  2178  et  seq. 

{See  also  Handwbitino.) 
indulgence,   equal,    must  be   shown   in   use 
of,  1742a  n.  2. 

contradiction,  1742a  n.  2. 
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Secondary  Evidence  —  cont'd. 
inferences    are,    facts    are    primary,    1799 

n.  3. 
jury,  to  protect,  court  may  exclude,  1745 

n.  7. 
primary,    facts,    are,    inferences    are,    1799 

n.  3. 
sales   of   similar    property,   when   excluded 

as,  2175p  n.  9. 

Seeing 

■absence  of,  when  relevant,  1758,  1842  n.  6. 
capability  of,  estimates  as  to,  2050. 

excess  of  reasoning,  ii050  n.  9. 
failure  of, 

{See  Negative  Facts.) 
handwriting,     qualifications    for    ordinary 

inferences  as  to,  2199  et  seq. 
{See  also  Handwbixing.) 

probative   force,   2ii02. 
hearing,  no  preference  over,  1737  n.  11. 

Self-incrimination 

"  comparison  of  hands,"  in  proving  stand- 
ard for,  2273  n.  12,  2275  n.  7. 

procedural  rule  against,  in  cases  of  in- 
sanity, 1917  n.  4. 

Self-regarding  Inferences 

habits,  as  to,  1855  n.  1. 

Self-serving  Absences 

probative,  of  entries  not,  1757  n.  5. 

Self-serving  Acts 

identity,  may  establish,  1741c  n.  7. 

Self -sufficiency 

evidence,  of,  not  required,  1764. 

Sensation 

inference  from,   1836  et  seq. 
negative,   1842. 

{See  also  Neoative  Intebbnces.) 
ordinary  observer,  1837. 
collective  fact,  1841. 
familiar  physical  objects,   1837. 
liquids,  1839. 
solids,  1838. 
reasoned,  1843. 

{See  also  Reabonm)  Intesenoes.) 
skilled  inferences  from,  1947  et  seq. 
{See  also  Obsebvation.) 
Sense 

preference,  no,  accorded  to  a  particular, 
1737  n.  11. 

Sense-perception 

results  of,  should  be  tested,  1737  n.  10. 

Separate  Estate 

conclusions  of  law  as  to  ownership  of, 
2336  w.  1. 

Seqnel 

''  comparison  of  hands,"  an  interesting  his- 
torical, as  to,  2214d. 

Louisiana  rule,  2214d  n.  2. 

Sequences 

coexistences  contrasted,  1815. 
Jury,  power  of,  reason  as  to,  1815. 


Services 

agricultural,     ordinary     inferences     as     to 

value  of,  2135. 
agriculture,  owner's   estimate  as   to  value 

of,  in,  2150. 
building,  skilled  inferences  as  to,  rendered 
in,  2164. 

cost  of  work,  2164  n.  4. 
conclusions  and  judgments  of  skilled  wit- 
nesses as  to,  2170a. 
cost  of,  as  a  test  of  value,  2175e  n.  16. 
domestic,  owner's  estimate  as  to,  value  of, 

2150. 
expert  estimates  as  to  value  of,  2171f. 

chattels,  rental  of,  2171f  n.  10. 
housekeeper,  owner's  estimate  as  to  value 

of  as,  2150. 
legal,    skilled    inferences    as    to    value    of, 

1963  n.  9,  2163  n.  12. 
medical,  skilled  inferences  as  to  value  of, 

2163  n.  15. 
nurse,  owners'  estimate  as  to  value  of,  as, 

2150. 
ofiFers,  effect  of,  on  value  of,  2175g  n.  19. 
ordinary  estimates  as  to  value,  2132,  2134 
et  seq. 

agricultural,  2135. 

chattels,  rental  value  of,  2134. 

domestic,  2136. 

mercantile,  2137. 

nursing,  2138. 

qualifications  of  witness,  2133  nn.  2  et 
seq. 
owner,  2150. 

technical,  2139. 

claim  to  knowledge,  2139  n.  5. 
owner,  estimates  as  to  value  of,  by,  2150. 

marked  value,  2150  n.  9. 

reasons  given,  2150  n.  10. 
probative  force  of  expert   estimates  as  to 

value  of,  2171f  n.  11. 
professional, 

{See  Peofessional  Services.) 
similar,  price  of,  effect  of  in  testing,  2175r. 
{See   also    Constituents   foe   Judgments 

(OP  Value.) 
skilled  estimates  as  to  value  of,  2163. 

effect  of  disclaimer,  2163  n.  11. 

exceptional  circumstances,  2163  n.  5. 

expert,  2171f. 

probative  force,  2163  n.  7. 

qualifications  of  witness,  2163  n.  10. 
value  of,  elements  in,  when  a  teat  of,  2175d 

n.  15. 
{See  also   Constituents  foe  Judgments 
OF  Value.) 

Settlements 

value,  effect  of,  in  testing,  2175n  n.  13. 
knowledge  of  similar,  2161  n.  12. 

Seivers 

damages  for  lay  out  of,  conclusions  as  to, 

2333  n.  4. 
taking  for,  effect  of,  upon  land  value,  2158. 

Shamming 

{See  Feigning.) 

Shares 

{See  Stock.) 
Shoring 

skilled  inferences  as  to  need  of,  1958  «.  3. 
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Shot  Gun 

(See  FiBEABMS.) 
Shots 

(fi^ee   FiBEABMS.) 

"  Should  Say  " 

things   are   true,   when  such  statement  re- 
ceived, 1795  n.  11. 

Sickness 

bodily,   ordinary  observations   as  to,   1849. 

absence  of  change,  1849  n.  1. 
change  in  conditions,  1849  n.  5. 

opportunities  for  observation,  1849  n.  1. 

skilled  observer,  1848  n.  3. 
intuitive  inferences  as  to,  a  matter  of  fact, 

1849. 

Sideuralhs 

condition    of,    inferences    of    ordinary    ob- 
server as  to,  1888  n.  5. 

dangerous  condition  of,  conclusions   as  to, 
rejected,  2350  n.  2,  2354  n.  2. 

damages  from  defects  in,  opinion  evidence 
as  to,  1820  n.  7. 

ordinary  observer,  inferences  of,  as  to  con- 
dition of,  1888  n.  5. 

safety  of,  conclusions  as  to,  rejected,  2350 
n.  2,  2354  n.  2. 

{See  also  Highways.) 

Sidney 

Algernon,    comparison    used    on    trial    of, 
2214b,  2273  n.  4. 
reversal  of  attainder,  2214b  tm.  2,  3. 

Sign 

defined,  1723. 

argument  from,  use  of,  1709. 

Signals 

negative  fact  of  not  giving,  may  be  proved 
1758,  1842. 
railroad  signals,  1758  n.  2. 

Signatures 

mistake   of   witness   as   to,   shown   on   re- 
buttal, 2545  n.  3. 

Silence 

privileges  of, 

{See  Peotieqes  op  Silence.) 

Similar  Property 

cost  of  production  as  a  test  of  value,  2175c 

n.  9. 
estimates  of  the  value  of,  will  be  excluded, 

2102  n.  4. 
knowledge  of  value  of,  how  far  a  qualifica- 
tion, 2108  et  seq. 
personal  property,  2108  n.  8. 
real  estate,  2108  n.  7. 
market  value,   proof  of,  by  hearsay  from 

sales  of,  2099c  n.  12. 
relevancy,  when  value  of,  regarded  as,  2161, 
2162. 
hearsay  as  to  sales  of,  2161. 
rental  value  of,  as  a  test  of  value,  2175j 
n.  9. 
,    sales  of,  effect  of,  in  testing  value   2175n 
n.  1,  21750. 

{See  also  Constituents  foe  Judgments 
OF  Value.) 


Similar  Property  —  cont'd. 
skilled  estimates  as  to  value  of,  2155  n.  6. 
skilled  estimates  of  value,  effect  of  sales, 
2161. 
direct  examination,  2161. 

adjacent,  land  need  not  be,  2161. 
awards,  2161  n.  12. 
cross-examination,  2162. 
offers,  2161  n.  12. 
remoteness,  2161  n.  9. 
settlements,  2161  n.  12. 
substantial    similarity    alone    required    in 
case  of  land,  2175. 
{See  also  Constituents  fob  Judgments 

OP  Value.) 
distance,  reasonable,  2175q  n.  14. 
minor  points,  2175q  n.  13. 

Similarity 

quality,  of,  estimates  as  to,  2075  n.  9. 

Similarity,  Relevancy  of 

(j8ee  Mobal  Unifoemity;  Unifoemity  of 
Natube.  ) 

Situation 

dangerous  nature  of,  when  conclusion  as  to 

rejected,  2354  n.  7. 
safety  of,  when  conclusion  rejected,   2354 

n.  7. 
understanding,    when    conclusion    rejected, 

2367  n.  18. 

Skill 

allied  callings,  in,  not  important,  1828  n. 

conclusion  of  fact  as  to,  when  rejected, 
2318. 

experts,  of,  provable  by  other  witnesses, 
1823  n.  7. 

hypothetical  inferences  as  to  causation,  re- 
quired for,  2060  «.  1. 

Skilled  Inferences 

adequate  knowledge  required  for,  1827. 
bridge  building,  1961  n.  4. 
buildings,  as  to,  1959. 

{See  also  Building.) 
business  matters,  as  to,  1963. 
chemical  analysis,  from,  1966. 
direction,  1966  n.  1. 
unusual  properties  of  matter,  1966  n.  6. 
chemistry,   as  to,   1964. 

{See  also  Chemistey.) 
cloth,  as  to  quality  of,  2076  n.  3. 
cost  of  buildings,  as  to,  1958  n.  6. 
documents,  as  to  construction  of,  2363  ».  5. 
engineering,  as  to,  1967  et  seq. 

{See  also  Engineeeing.) 
farming  matters,  as  to,  1971. 

{See  also  Ageicultube.) 
financial  affairs,  as  to,  1963  n.  5. 

unambiguous  accounts,  1963  n.  8. 
firearms,  as  to  the  construction  and  use  of 
1990. 

{See  also  Fibeabms.) 
gambling,  as  to,  1953  rm.  2,  3. 
handwriting,  as  to,  2214  et  seq. 
{See  also  Handwbiting. ) 
I  health  or  sickness,  as  to,  1848  n.  3. 
insurance  matters,  as  to,  1976. 

{See  also  Insubanoe.) 
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Skilled  Inferences  —  cont'd. 

knowledge,  adequate,  required  for,  1827. 
legal  services,  as  to  value  of,  1963  n.  9. 
machinery,  as  to,  1978. 

(See  also  Machineet.) 
maritime  affairs,  as  to,  1983. 

(See  also  Mabitime  Appaies.) 
meehanic  arts,  from  observation  as  to,  1988. 

(See  also  Mechanic  Abts.) 
medicine,  as  to, 

(See  Medical  Infeeences.) 
mining  matters,  as  to,  2032  et  seq. 

(See  also  Mining.) 
ordinary  inferences  contrasted,  1951. 

conclusions  as  to  sufficiency  of  time,  ad- 
mitted, 2315  n.  1. 
reasoning,  differentiation  as  to  power  of, 
1954. 
coordination,  power  of,  1955. 
examination,  methods  of,  1956. 
thought,  fructifying  power  of,  1957. 
subject  matter,  differentiation  by,  1951. 
technical  topics,  what  are,  1952,  1953. 
practical  experience,  based  on,  1831. 
probative  force  of,  how  tested,  2515. 

(See  also  Pbobative  Fobce;  Testing.) 
professional  services,  as  to  value  of,  2166. 

(See  also  Peofessional  Seevices.) 
quality,  as  to,  2076. 
railroad  matters,  as  to,  2035,  2040. 

(See  also  Raiiboads.) 
reputation,   insanity  cannot  be  proved  by, 

as  to,  1922  n.  13. 
safety,  as  to,  1886  n.  5. 
seal  engraving,  as  to,  1953  n.  1. 
services,  as  to  value  of,  2163. 

(See  also  Seevices.) 
shoring,  as  to  need  of,  1958  n.  3. 
sickness,  as  to,  1843  n.  3. 
skilled  observer, 

expert  and,  contrasted,  1948,  1950. 

inferences,  weight  of,  how  affected  by 
standard  used,  2515. 
general  position  of,  1947. 

preliminary  question,  a,  1948. 
special  knowledge,  sufficiency  of,  1949. 
speed  of  railroad  trains,  as  to,  2088  n.  3. 
stock  raising,  as  to,  1975. 

(See  also  Stock  Raising.) 
street  railways,  as  to,  2041. 

(See  also  Steeet  Railways.) 

surveying,  as  to,  1970. 

preliminary  detail  required,  1970  n.  2. 
testamentary  capacity,  as  to, 

(See  Testambntaey  Capacity.) 
testing  weight  of,  2515. 

(See  also  Testing.) 
transportation,  in,  as  to  trade  terms,  2039a 

n.  9. 
value,  as  to, 

condition,  change  in,  2158. 
estimate,  form  of,  2151  n.  2. 
examination,  scope  of,  2167. 

action  of  appellate  courts,  2167  n.  1. 
personal  property,  2155. 

non-fungible,  2155  ran.  1  et  seq. 

(See  also  Chattels.) 
similar,  2155  n.  6. 

qualifications    by    acquired    knowl- 
edge, 2155  n.  3. 
preliminary  detail  required,  2119  et  aeq. 


Skilled   Inferences  —  cont'd. 
value,  as  to  —  cont'd. 
real  estate,  2156  et  seq. 

(See  also  Real  Estate.) 
similar  property,  2161. 
direct  examination,  2161. 
technical  facts,  2154. 

not  an  expert,  2154  n.  4. 
work  and  workmen,  as  to,  1962. 
(See  also  Skilled  Witnesses;  Technicai. 
Infeeences.  ) 

Skilled  Observer 

(See  Skilled  Inferences.) 

Skilled  Witnesses 

defined,  1827,  1828. 
conclusions,  drawn  by,  1829. 
expert  defined,  1804,  1948,  2374  «.  3. 
judgments  formed  by,  1830. 

practical  experience,  basis  of,  1831. 

reading,  1832. 
market  value,  testimony  of,  as  to,  2099f. 
negligence,  inferences  of,  irrelevant  on  issue 

of,  2353  H.  1. 
probative  force  of, 

(See  Pbobative  Foece.) 
opinion  of,   adequate   knowledge  necessary 

for,  1827. 
qualifications  of,  a  test  of  weight,  2505. 

function  of  trial  judge,  2505. 

action  of  appellate  courts,  2505. 
rebuttal,  no  obligation  on  litigant  to  pro- 
duce, on,  2561  n.  8. 
subpoena,  and  use  of,  1950  n.  9. 

(See  also  Skilled  Infeeences.) 

Social  Customs 

opinion  evidence  as  to,  when  received,  1819. 
special    knowledge    as    to,    when    rejected, 
1819  n.  10. 

Soil  Caving 

skilled    inferences    as    to,    when    received, 
2032  n.  21. 

Solids 

intuitive  inferences  as  to,  1838  n.  5. 

Sonnd 

estimates  from  observation  as  to,  2085. 
direction,  2085  n.  2. 
mental  state  actuated  by,  2085  n.  3. 

anger,  2085  «.  4. 

distress,  2085  n.  6. 

emotion,  2085  n.  3. 
resemblance,  2085  ran.  7,  8. 

Soundness 

ordinary  inferences  from  observation  as  to, 
1888. 
tamarack  timber,  1888  n.  3. 

South  Carolina 

handwriting,   comparison   of,   rules   as   to, 

in,  2235. 
handwriting,  inferences  as  to,  from  use  of 

official  documents,  rule  in,  2210  n.  2. 
refreshing  memory  as  to  handwriting,  rule 

in,  2199  n.  26. 
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Space 

deliberative  inferences  as  to,  1783. 
relevancy  as  conditioned  by,  1746  n.  5. 
sufficiency  of,   conclusion  as  to,  admitted, 
2314. 

Spark  Arresters 

expert    judgments    regarding    use    of,    on 
locomotives,  2439  n.  5. 

(See  also  Spabks.) 
Sparks 
fire  from,  weight  of  evidence,  2562  n.  1. 
railroad    locomotives,    efifect   of    throwing, 
2037. 

[See  also  Sfabk  Abbestebs.) 

Speaker 

failure   to  identify,  over  telephone,   1741c 
n.  10. 

Special  Experience 

handwriting,    inferences    as    to,   based    on, 

2209   et  seq. 
ancient     documents,     familiarity     with, 

2209a  n.  1. 
ante  litem  mota/m,  2212. 

authenticity     of     standard     must     be 
proved,  2212  n.  5. 

claim  to  knowledge,  2212  n.  6. 
"  comparison  of  hands,"  2209  n.  6. 
development  of  the  rule,  2209  nn.  8  et 

seq. 
notes  and  negotiable  securities,  2213. 

appearances  of  the  paper,  2213  n.  5. 

bank  notes,  2213  n.  15. 

cheques,  2213  n.  13. 
official  documents,  2210  n.  1. 

(See  also  Official  Documents.) 
other  sources  of  familiarity,  2211. 

forgery,  2211  re.  5. 

(See  also  Handwbitinq. ) 

Special   Knoirledge 

agency,  conclusions  of  law  as  to,  when  ad- 
mitted, 2330  n.  1. 

allied  calling,  in,  not  important,  1828  n.  11. 

expert,  not  sufficient  to  constitute,  1949. 

fire  insurance,  experts  may  state  facts  re- 
garding, 2393  n.  1. 

handwriting,  phenomena  of  documents,  use 
of,  2182. 
{See  also  Phenomena  of  Dooctmbnts.) 

insanity,    weight   of   judgment   as    to,    en- 
hanced by,  2429  n.  2. 
Texas  rule,  2429  n.  4. 

judge,  function  of,  as  to,  1828  n.  15. 

judgment,  weight  of,  how  tested  by,  2538. 

medical  inferences,  when  received  as,  1991 
n.  8. 

opinion, 

ground  for  admitting,  lack  of,  1819. 
judge,  action  of,  as  to,  1828  n.  15. 

phenomena  of  documents,  use  of,  in  hand- 
writing, 2182. 
(See  also  Phenomena  of  Doodments.) 

related  calling,  in,  not  important,  1828  n. 
11. 

social  customs  not  part  of,  1819  n.  10. 

standard  treatises,  use  of,  to  elicit,  2538. 

streams,  regarding,  1826a  n.  3. 

words  or  phrases,  as  to  meaning  of,  2370 
n.  6. 


Special  Necessity 

(See  Necessity.) 

Special  Training 

skilled     medical     observers     qualified     by, 
2027. 

medical  assistants,  2027  n.  4. 

nurses,  2027  n.  4. 

statutory  conditions,  2028. 
skilled    observer    as    to    railroad    matters 

qualified  by,  2035  n.  4. 

Specialists 

(See  ExPEETS.) 

Specific   Propositions 

universal,  are  regarded  as,  in  logic,  1728b. 

Specific   Questions 

hypothetical,    use   of,   in   connection   with, 
2459  n.  5. 

Specimens  of  Handirriting 

cross-examination  use  of,  2290. 
disputed,  production  in. court  of,  2271  «.  7. 
irrelevant,  use  of,  in  evidence,  2244  n.  3. 
self-serving,    use    of,    in    "  comparison    of 
hands,"  2274. 
writing   in    presence    of   the   jury,   2274 
n.  2. 
specially  prepared,  use  of,  in  "  comparison 
of  hands,"  2275. 

(See  also   Compabison  of  Hands.) 
open  court,  writing  in,  2275. 
self  written  specimen  not  a  confession, 

2275  n.  3. 
written  by   witnesses   not   parties,   2275 
n.  9. 
standardizing,  not  produced  in  court,  2199 

n.  3. 
uncontroverted,  as  standard  for  "compar- 
ison of  hands,"  2221a  n.  8. 
unfair,  as  standard  for  comparison,  2221a, 
2277  n.  6. 
misleading  jury,  2221a  n.  6. 
uncontroverted  specimens,  2221a  n.  8. 

Speculation 

(See  Conjectuee.) 

Speculative  Inferences 

(See  Conjectuee.) 
Speed 

automobile,   of,   ordinary  estimates   as   to, 
2086  rm.  6,  7. 

(See  also  Automobiles.) 
comparative,  inferences  as  to,  2089. 
street  ear,  2089  re.  4. 
"unusual"  rate,  2089  re.  3. 
walking,  2089  n.  1. 
dangerous    nature    of,    conclusions    as    to, 

2354  re.  11. 
estimates  from  observation  as  to,  2086  et 
seq. 
animals,  2087. 

general   expressions  as  to,  use  of,  2086 
».  6. 
"terrible,"  2088  n.   11. 
(See  also  Geneeal  Expbessionb.) 
ordinary  observer,  2086  re.  2. 
possibilities,  2086  re.  10.  _  _ 
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Speed  —  cont'd. 

estimates  from  observation  as  to  —  oonfd. 
probative  force,  2086  n.  11. 
qualifications  of  observer,  2090  et  seq. 
railroad  trains,  2086  n.  5,  2088  nn.  3,  6, 
10. 

(See  also  Kailboads.) 
trolley  cars,  2088  n.  4. 

(See  also  Steeet  Railways.) 
vehicle,  2086  nn.  1,  4. 
safety  of,  conclusions  as  to,  rejected,  2354 

n.  11. 
trolley   cars,   expert  judgments    as   to,  of, 
2447  n.  2. 

Spoken  Language 

legal  effect  of,  conclusions  of  law  as  to, 
rejected,  2364. 
contracts,  2305. 
modification  of  contract,  2364  n.  3. 

Spoken  Words 

eflfect  of,  inferences  as  to,  1853  n.  3. 
legal  effect  of,  when  rejected,  2364. 
meaning  of,  in  point  of  fact,  a  question  for 
the  jury,  2291. 
witnesses  may  state,  when,  2291. 

Standard  of  Handwriting 

contradiction    when   not   permitted   as   to, 

2290  n.  9. 
corroboration  required  in  evidence  by,  2290 

n.  10. 
criminal  cases,  how  proved  in,  2273. 

(See  also  Cbiminal  Pboceedinqs.) 
documents  already  in  case,  2239,  2241. 
opportunities  for   observation  as   to,  2290 

n.  4. 
proof  of,  how  made,  2263  et  seq. 
admissions,  2264. 

(See  also  Admissions.) 
ancient  documents,  2266. 
history  of  the  rule,  2266  nn.  7  et  seq. 
letters,  2266  n.  2. 
authentication  by  proof,  2265. 

comparison  of  hands,  not  sufficient  for, 
2268. 
civil   and    criminal   cases    distinguished, 
2273  ra.  10. 
privilege     against     self-incrimination, 
2273  n.  12. 
empirical  rules,  2267. 

(See  also  Empibical  Rtiles.) 
estoppel,  2264a. 
letter  press  copies,  2269. 
magnified  drawings,  2269,  2279. 
positive  proof  required,  2268. 
standardizing    document    must    be    pro- 
duced, 2270. 
tracings,  2269,  2279. 
action  of  appellate  courts,  2265  n.  10. 
standardizing    documents,    received    when, 
2230  et  seq. 
criminal  cases,  2273. 
limitation  on  scope  of  evidence,  2272. 
production  of,  required,  2270. 
self-serving  specimens,  2274. 
specially  prepared  samples,  2275. 
testing,  how  done, 

circumstantial    proof   of   standard,   2276 
n.  8. 
effect  of  proper  custody,  2276  n.  2. 


Standard  of  Handwriting  —  cent  d. 

testing,  how  done  —  confd. 
cross-examination,   2271,  2290. 

(See  also  Cboss-Examination. ) 
inconsistent  statements,  2290  n.  2. 
mechanical  aids,  2278. 

magnified  drawings,  2280. 
measurements,  2279. 
microscopes,  2281. 
photography,  2282. 

accuracy,  preliminary  proof  of,  228d. 
"  state  of  the  case,"  2282  n.  4. 
action  of  appellate  courts,  2278  n.  1. 
number  of  witnesses,  2276  n.  2. 
probing  by  other  specimens,  2290  «.  5. 
satisfaction  of  judge,  2277. 
unfair    specimens,    danger    of    selecting, 
2277  n.   6. 
writings  on  file,  in  cause,  2242. 

Standard  Tables 

use    of,   as    basis   of    computation   in    me- 
chanic arts,  2405  n.  2. 

Standard   Treatises 

additional  ground  for  admitting,  adoption 

by  witness  is  an,  2528  n.  14. 
almanacs,    stating    facts    gathered    from, 

2529  ra.  7. 
common  knowledge,  2528  ran.  15  et  seq. 
cross-examination,    use    of,    in    connection 
with,  2536. 
attacking  basis  of  adverse  opinion,  2537. 
cross-interrogatories,  formulating,  2539. 

Illinois  rule,  2539  ra.  3. 
discrediting   statement   deliberative,   not 

probative,  2546  n.  2. 
evasion  of  rules  prevented,  2536  ra.  8. 
necessity  for  indulgence,  2540  n.  1. 
Connecticut  rule,  2540  n.  1. 
reasoning  of  opposing  expert,  2540. 
special  knowledge,  eliciting,  2538. 
malpractice,  2538  n.  i. 
expense  of  litigation  increased,  2548  n.  4. 
foreign  law,  to  show,  2548  ra.  8. 
hypothetical   questions,   adoption   of   state- 
ments in,  2529  n.  1. 
inferences,    testing    weight    of,    by    using, 
2547  et  seq. 
deliberative  facts,  2549. 

testing  probative  value,  2550. 

parliamentary    text-book,    when    re- 
jected, 2550  ra.  3. 
proponent,  2550. 

topography,  work  on,  rejected,  2550 
ra.  2. 
science  and  the  "  hearsay  "  rule,  2548. 
judgments,  weight  of,  enhanced  by  use  of, 
2528  et  seq. 
adoption  by  expert,  2528  n.  14. 
authority  of,  how  established,  2528  ra.  1. 
common  knowledge,  25'28  >i.  15. 
deliberative,  force  of,  2528  ra.  3. 
Connecticut  rule,  2528  n.  2. 
ilissouri  rule,  2528  n.  2. 
professional,  2528   ii.   6. 
dissenting   states,   2528   ».   2. 
early  English  law,  2528  n.  2. 
evasions,   preventing,   2532. 

Xorth  Carolina  rule,  2532  ra.  4. 
expert,  statements  by,  2529,  2532  et  seq. 
recorded  cases,  effect  of,  2528  n.  12. 
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Standard  Treatises  —  cont'd. 
judgments,  weight  of,  enhanced  by  use  of 
—  cont'd. 
refreshing  memory,  2530. 
text-book,  adoption  of,  2529. 

illustration,  2529  n.  5. 
treatise  not  evidence,  2531. 
mechanical  experiments,   reading  statistics 

of,  2529  n.  6. 
mortality  tables, 

{See  MoRTAUTT  Tables.) 
statutory  modifications  as  to  use  of,  2528 
nn.  28  et  seq. 
enabling     statute     deemed    unnecessary, 
2528  n.  28. 
■subjective  relevancy,  2548  n.  5. 
technical  terms,  meaning,  by  aid  of,  2538 

n.  2. 
trustworthiness  questioned,  2548  n.  5. 

Standards 

inferences,  weight  of,  how  affected  by  what 
employed,  2514. 

(See  also  Testing.) 
experts,  2515. 
ordinary   observer,   ?ol4. 
insanity,  of,  embraced  in  judgment  of  ex- 
pert, 2427  et  seq. 

{See  also  Insanitt.) 
mental, 

{See  Mental   Standard.) 
skilled  observers,  what,  applied  by, 
machinery,   1981. 
street  railways,  2041  n.  6. 
value,    of,    use    of    subsequently   acquired, 
2140  n.  3. 

Standpoint 

defining  subjective,  used  in,  1774  n.  1. 
subjective,  used  in  defining,  1774  n.  1. 

«  State  of  the  Art  " 

testimony   of   skilled  observer   as  to,    1950 
n.  8. 

State  of  the  Case 

qualifications   of   witnesses   as   to   railroad 

matters,  2035  n.  6. 
relaxation  in  proof,  due  to  the,  1742. 
remoteness  in  connection  with,  1747  n.  1. 
standard    of    handv/riting,    in     connection 

with   testing,  2282  n.  4. 

Statements 

advantages  from  detailed,  1813  n.  3. 

contradictory, 

{See  Contradictory  Statements.) 

dates,  may  fix,  1765  n.  1. 

inconsistent, 

{See  Contradictory  Statements.) 

indirect,   as   to   reasonableness   of   conduct, 
when  rejected,  2357  n.  7. 

insanity,   ordinary   inferences   as  to,  when 
part  of  basis  of,  1911a  n.  7. 

negative,  as  to  intoxication,  1879  n.  1. 

oral,   conclusion   as   to   understanding,   re- 
jected, 2367  n.   15. 

patient,    of,    how    far    basis    of    inference, 
2020. 
change  of  treatment,  2020  n.  17. 
history  of  the  case,  2020  n.  10. 
post  litem  motam,  2020  n.  17. 


Statements  —  cont'd. 
patient,  of,  how  far  basis  of  inference  — 
cont'd. 
proportion  of  hearsay,  2020  n.  15. 
reasons  stated,  2020  n.  1. 
subjective  and  voluntary  symptoms,  2020 
n.  22. 

Status 

conclusions  as  to  existence  of  a  legal,  re- 
jected, 2348  n.  4. 

Statutory  Modifications 

Canadian     rule     as     to     "  comparison     of 
hands,"  2227. 
English  colonial  rule,  2227a. 
action  of  appellate  court,  2227a  n.  2. 
"  comparison   of    hands,"   of   English   rule 
as  to,  2244. 
irrelevant  documents,  2244  n.  3. 
traces  of  earlier  law,  2244  n.  9. 
qualification     of     witness     testifying     by 

"  comparison  of  hands,"  2245. 
standard  need  not  be  relevant,  2226  n.  5. 
"  comparison  of  hands,"  English  rule  as 
to,  2226. 
standard  treatises,  as  to  use  of,  2528  rm.  28 
et  seq. 
enabling     statute     deemed     unnecessary, 
2528  n.  28. 
( See  also  "  Comparison  op  Hands."  ) 

Stephen 

relevancy  of  facts  as  defined  by,  1717  n.  1. 

Stock 

expert   railroad    judgments    as   to    rolling, 

2439  nn.  6  et  seq. 
value  of,  financial  condition  as  a  teat  for, 

2175e  n.  2. 

Stock  in  Trade 

value  of,  ordinary  estimates  as  to,  2129. 

Stock  Raising 

judgments  of  experts  as  to,  vrhen  received, 

2446. 
skilled   inferences   from  observation   as   to, 

1975. 

brands,  1975  «.  6. 

preliminary  details,  1975  n.  8. 

{See  also  Agriculture.) 

Stock  Reports 

market  value,  proof  of,  by  hearsay  from, 
2099e. 

Stomach 

skilled  inferences   as   to  chemical  analysis 
of,  1966  n.  3. 

Stopping 

distance,   limits  within  which,  is  possible, 
estimates  as  to, 

automobiles,  2086  n.  14. 

object,  moving,   2070. 
railroad  train,  2070  n.  2. 

street  car,  2070  n.  3. 
expert  judgments, 

railroad   trains,  2066  n.  3,  2444  n.  6. 
probative  force,  2541  n.  2. 

trolley  cars,  2447  n.  3. 
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Streams 

ancient     fafcts     concerning,     relaxation     in 

proof  of,  1741a. 
diversion   of,    effect   of,   upon   land   value, 

2158. 
opinion    evidence    as    to    facts    regarding, 

1826a  n.  3. 
skilled    inferences    as    to,    when    received, 

1969. 

Street-car 

distance  necessary  for  stopping,  estimates 
aa  to,  2066. 

(See  also  Steeet  Eailwats.) 

Street  Railways 

judgments  of  experts  as  to,  when  received, 
2447. 
construction,  2449. 
equipment,  2449a. 

common  knowledge,   2449a. 
operation,  2450. 
necessity,  2450  n.  1. 
.possibilities,  2450  n.  2. 
propriety,  2450  n.  3. 
speed,  2447  n.  2. 

stopping  distance,  2447  n.  3. 
qualifications  of  witness,  2448. 
skilled  inferences  from  observation  as  to, 
2041. 
electricity  as  a  motive  power,  2041  n.  3. 
qualifications,  2041  n.  4. 

technical  inferences,  2041  n.  4. 
sanding  track,  2041  n.  2. 
standards  applied,  2041  n.  6. 
speed  of  trolley  cars,  estimates  as  to,  2088 
n.  4. 
comparative,  2089  n.  4. 
general  expressions,  2088  n.  6. 

(See  also  General  Expebssions.) 
hearing,  2091  re.  3. 
qualifications  of   witness,  2091. 
mental  powers,  2091  re.  3. 
opportunities     for     observation,     2091 
n.  1. 
stopping  cars, 

estimates  as  to,  2070  re.  3. 
expert  judgments,  2447  re.  3. 
value  of  real  estate,  effect  of  operation  of, 
on,  2158. 

{See  also  Railroads.) 

Streets 

damages  from  defects  in,  opinion  evidence 
as  to,  1820  re.  7. 

dangerous   condition  of,  conolusioBS  as  to, 
rejected,  2350  re.  3. 

insanity,  observing  on,  no  basis  for  infer- 
ence of,  1912  n.  5. 
{See  also  Highways;   Sidewalks.) 

Strength 

reasoned   inference   as   to,   matter   of   fact, 
1843  «.  7. 

Stndents 

{See  Medical  Students.) 

Stndy 

handwriting,   skilled   inferences   as   to,   re- 
quired for,  2216. 
skilled  medical  observers  qualified  by,  2026. 


Subject 

.  defined,  in  logic,   1723. 

Subject  Matter 

ordinary   and   skilled   observers   differences 
between,  as  to,  1951. 

Subjective 

objective  and,  symptoms  of  human  beings 

defined,  1996  re.  2. 
standpoint  used  in  defining,  1774  re.  1. 

Subjective   Conditions 

defined,  1774. 

effect  of,  on  observation,  1737  re.  9. 
judicial  practice  as  to,  1763  re.  3. 
observation,  effect  of,  on,  1737  re.  9. 
practice,  judicial,  as  to,  1763  n.  3. 
reasoned  inferences  as  to,  1843  re.  9. 
technical  proof  of,  1843  re.  16. 

Subjective  Facts 

defined,  1774. 

conclusions   of  law   as   to,   when  admitted, 

2328. 
identity,   ordinary   inferences   as   to,    1869. 

Subjective    Impairment 

ignorance  and  other,  contrasted,  1763. 
interest,  from,   1822  re.  4. 

Subjective  Inferences 

defined,  1774. 

jury,  abandoned  to,  1762  re.  3. 

Subjective  Relevancy 

defined,  1714  re.  9,  1774. 

bias,    deliberative    inference   of,   regarding, 

1785. 
conclusions  of  fact,  required  for,  2300. 
court  and  jury,   1762,   1763. 
deliberative  inferences,  1785. 
handwriting,  required  for  inferences  as  to, 
2194  et  seq. 

{See  also  Handwriting.) 
interest,   deliberative  inference   of,   regard- 
ing, 1785. 
judgments  of  experts,  of,  2379. 
conjecture  excluded,  2380. 

ascertained  relation,  2381  re.  4. 
speculative   damages,   2381. 
controlling  motive  to  misrepresent,  2379 

re.  2. 
qualifications,  2379  nn.  i,  5. 
reasons  stated,  2381a. 
experiments,   2381a  re.   9. 
insufficient  basis,  2381a  n.  3. 
jury  and  court,  1762,  1763. 
meaning  of  phrase,   1761. 
objective  and,   1774. 

{See  also  OBJECTI^'E  Eelevanot.) 
objective    relevancy    and,    compared,    1779 

re.  2. 
opinion  evidence,  admissibility  of,  required 

for,  1822. 
probative  force  of,  1774. 

{See  also  Probative  Force.) 
requirements  for,  1775,  1776. 
standard  treatises,  2548  n.  5. 
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Subjective  Symptoms 

defined,   1996  n.  2. 

expert  judgments  as  to,  admitted,  when, 
2425  n.  2. 

voluntary  and,  as  basis  for  medical  infer- 
ence, 2020  n.  22. 

Subornation 

deliberative  inferences  from  attempts  at, 
1787  n.  3. 

Subpoena 

expert  witness,   obligation   of,  under   ordi- 
nary, 1950. 
skilled  witnesses  and  use  of,  1950  n.  9. 

Subscribing  Witness 

"  comparison  of  bands,"  estajblishing  signa- 
tures of,  2214c  n.  6. 
{See  also  Comparison  of  Hands.) 
insanity,  estimates  from  observation  as  to, 
1923. 

{See  also  Insanity.) 
grounds  assigned,  1926  n.  2. 
limitations  imposed,  1926  n.  7. 
reasoned  inferences,  1923  n.  4. 
Pennsylvania  rule  as  to,  1927  n.  5. 

Subsequent  Facts 

circumstantial  evidence,  use  of,   in,   1751a 

tin.  7,  8. 
deed,  action  of  parties  under,  relevancy  of, 

1751a. 
relevancy  of,  1751a. 

Substantive  Iiatr 

adjective,  contrasted,  1719. 

adjective  and,  jury,  field  of,  as  to,  1719. 

court,  province  of,  1720. 
reason,  alone,  controls,  1767  n.  8. 
'  .  value,  of,  2118  «.  8. 

Substitution 

administrative,   what  is,  2117  n.   10. 

Suffering 

{See  Pain.) 

SufiBcienoy 

actual  knowledge,  of  claim  to,  1794  n.  7. 
•available  evidence,  of  best,  1743  n.  2. 
conclusion   of  fact   as   to,   when   admitted, 
2310. 
light,  2311. 

placing  facts  before  jury,  2311  n.  4. 
means  to,  end,  2312. 
opportunities,   2313. 
rejected,  when,  2323. 

matters  of  law,  2323  n.  4. 
technical  inferences,  2323  n.  5. 
space,  2314. 
time,  2315. 

{See  also  Time.) 
evidence,  available,  of  best,  1743  n.  2. 
independent,    not    required    for    evidence, 

1764. 
self, 

(Bee  Selt-sufficibnct.) 

Sufficiency  of  Proof 

(See  Pbobative  Force.) 


Suggestion 

defined,  1774  m.  19. 

illustrative  instance,   1774  n.  20. 

objective   and   subjective   truth,   a   test  of, 

1774. 
refreshing  memory,   1774  n.  20. 

Suitability 

ordinary  inferences  from  observation  as  to, 
1889. 

Summaries 

voluminous  records,  may  be  used  in  case 
of,  1841  n.  9. 

Summarizing  Minute  Phenomena. 

damages,  opinion  evidence  as  to,  ground  for 
receiving,  2331  «.  5,  2334  n.  8. 

ordinary  inferences,  when  permitted  for 
purpose  of,  1845  nn.  8  et  seq. 

Supplementary  Facts 

explanatory  facts,  relation  in  time  of,  or, 

1755  n.  7. 
relevancy  of,  1755. 
time,  relation  in,  of,  1755  n.  7. 

explanatory  facts,  or,  1755  n.  7. 

Suppositions 

conclusion    of    fact   as   to,   when   rejected, 
2324. 
admitted,  when,  2324  n.  3. 
independent  relevancy,  1794  n.  9,  2324  n.  8. 
irrelevant,  statement  of,  when  rejected  as, 
1794  n.  9. 
admitted,  when,  1795  n.  12. 

Suppression 

deliberative   inference   arising  from,    1787 

n.  4. 
explanation    of    apparent,    may    be    given, 
1786  nn.  6,  7. 
^  '     books  of  account,  1786  n.  7. 
witnesses,  1786  n.  6. 
logic,  of  major  premise  in,  17,28a  n.  1. 

Surgery 

judgments  of  experts  as  to,  when  received, 

2413  nn.  9,  10.    ' 
skilled  inferences   from  observation  as  to, 

2017. 
veterinary, 

{See  Veteeinabt  Suhgebt.) 

Surname 

handwriting,  seeing  person  write,  a  proof 
of,  2199  n.  10. 

Surveying 

conclusions    as   to   meaning  of   figures    re- 
jected, 2369  n.  3. 
ordinary  inferences  as  to,   1970  nn.   12  et 

seq. 
skilled   inferences  from  observation  as  to, 
1970. 
matters  of  law,  1970  n.  15. 
:  preliminary  detail  required,  1970  «.  2. 
(See  also  Enginebsinq. ) 
Surveyor 

highways,  not  qualified  witness  regarding, 
2386  n.  1. 

(See  also  Stjeveting.) 
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Sxrearing 

handwriting,  disinclination  to,  in  proof  of, 
2187. 

Syllogism 

defined,  1728a. 

deduction  implies  the,  1728a. 
reasoning,  sound,  not  essential  to,  1724  n.  9. 
weight,    how    affected   by    facts    added    in, 
2511. 

Symbols 

defined,  1723. 

language  a.  specialized  collection  of,  1723. 

Sympathy 

jury,  of,  arousing,  objectionable,  1745  n.  6. 

Symptoms 

feigning,   analogous   case,   facta    cannot  be 
stated,  2525  nn.  9,  10. 

feigning,   opinion  of   medical  witnesses   as 
to,  1996. 
•warden  of  prison,  199(5  n.  7. 

objective, 

(See  Objective  Symptoms.) 

own  injuries,  witness  mav  state,  1843  n.  16. 
technical   inferences,   1843   n.   16. 

skilled  medical  inferences  as  to,  when  re- 
ceived, 1994  nn.  3,  4,  1996. 

subjective, 

(See  Subjective  Symptoms.) 

voluntary  and  subjective,  as  basis  of  medi- 
cal inference,  2020  n.  22. 

System 

deduction,     induction    and    verification    a 
complete,  1732a  n.  7. 


Taxation 

value,  assessing  for,  use  of,  in  estimating, 

2113  n.  4. 

Teohnioal  Facts 

value,   skilled   observer    as   to,   may  state, 
2154. 
not  an  expert,  2154  n.  4. 
what  are,  1952. 

Technical  Inferences 

common    knowledge,    may   be    corroborated 

by  facts  of,  2525  n.  1. 
contracts  as  to  meaning  of,  2365  n.  6. 
crops,  as  to,  2387  «.  4. 
damages,  as  to,  when  admitted  in  conclu- 
sions of  law,  2331  n.  10,  2232  n.  6,  2234 

n.  5. 
distance,  as  to,  when  required,  2068  n.  4. 

railroad  matters,  2068  n.  4,  2070  n.  8. 
estimates  as  to  causation, 

human  beings,  2057  n.   4. 

hypothetical  inferences,   2060  «.   2. 
estimates    as   to   quantity,    when   required, 

2077  n.  9. 
facts  fully,  excluded  by  proving,   1845   n. 

13. 
handwriting,   adoption    in   business,    as   to, 

2208. 

(See  also  Handwriting.) 
human  beings,  as  to,  1846  n.  5. 


Technical  Inferences  —  cont'd. 

identity,  as  to,  1863  n.  7. 

inanimate  objects,  as  to  physical  condition 
of,  1882  n.  6. 

market  value,  as  to,  2099c  n.  7. 

milk,  adulteration  of,  as  to,  2387  n.  5. 

own  symptoms,  witness  can  not  state,  1843 
n.  16. 

real  estate,  as  to  value  of,  when  required, 
2131  nn.  4,  6. 

rejected,  when,   1845  n.   13. 

resemblance,    estimates    as    to,    when    re- 
quired in,  2078  n.  11. 

street  railways,  as  to,  2041  n.  4. 

sufficiency,  as  to,  when  admitted  in  conclu- 
sions of  fact,  2323  n.  5. 

(See  also  Skileed  Infekences.) 

Technical  Knowledge 

(See  Knowledge.) 

Technical  Procedure 

(See  Peocedube.) 
Technical   Proof 

subjective  conditions,  of,  1843  n.  16. 

Technical  Services 

value  of,  ordinary  estimates  as  to,  2139. 

Telegram 

estimate  as  to  time  required  for  delivery, 
2093  n.  5. 

Telegraphing 

skilled  inferences   from  observation  as  to, 
when  received,  2041a. 

Telegraphy 

(See  Telegraphing.) 
Telephone 

identification  in  case  of  communication  by, 
1741c  n.  8. 
failure  to  identify  speaker,  1741c  n.  10. 
office,  from,  effect  of,  1741c  n.  11. 

Temperature 

estimates  from  observation  as  to,  2092. 
change  in,  2092  n.  2. 
degrees,  expressed  in,  2092  nn.  1,  3. 

Tennessee 

handwriting,  comparison  of,  rule  as  to,  in, 
2259. 

Term 

advantages  of  limiting,  expert,  1948. 
ambiguity  of,  expert,  1805  n.  1. 

Terms 

defined  in  logic,  1723. 

metaphysical  logicians,  1723  n.  8. 
names,  used  as,  distinguished,  1723. 
concepts,  relation  to,  1723. 
technical,  meaning  by  aid  of  standard  trea- 
tises, 2538  n.  2. 
trade, 

(See  Trade  Terms.) 
value,  used  in  stating  estimates  of,  2099. 
fungible,  2099  «.  4.     • 

(Hec  also   Fungible  Things.) 
non-fungible,  2099. 

(See  also  Non-fungible  Things.) 
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Territory 

"  comparison   of    hands,''    rule    in    federal 
courts  of,  as  to,  2236  n.  6. 

Testamentary  Capacity 

insanity,  standard  of,  as,  embraced  in  judg^ 

ment  of  expert,  2428  n.  9. 
ordinary  inferences  as  to,  when  admitted, 

1899  M.  6. 
Pennsylvania  rule  as  to,  1927  n.  5. 
skilled    inferences    as    to,    when    received, 
1921  n.  2,  2012  n.  3. 

when  rejected,  2012  nn.  2,  8. 

Testing 

"  comparison  of  hands,"  standard  of,  2271, 
2271a,  2276  et  seq. 
(See  also  Standabd  of  Handwbiting.) 
credibility,  collateral  facts  used  in,  1779. 
hypothetical   questions,    facts   assumed   in, 
for  purpose  of,  2479. 
(See  also  Hypothetical  Questions.) 
inferences,  force  of,  how  done,  2498,  2516, 

2551  et  seq. 
(See  also  Infebences;   Probative  Fobce; 
Skilled  Infekences.) 
basis,  disproving,  effect  of,  2522. 
contradiction  by  others,  2523. 
cross-examination,     general     range      of, 
2517. 

(See  also  Cboss-Examination. ) 
credibility,  examination  as  to,  2518. 
hypothetical  question,  2519. 
physical  condition,  2521. 
rebuttal,  attack  at  stage  of,  2520. 

(See  also  Rebuttal.) 
standard   treatises,   2528,   2536,   2547   et 
seq. 
(See  also  Standard  Treatises.) 
time  of  applying  tests,  2516. 
memory,    effect    of    form    of    question,    in, 

2486. 
observation,  accuracy  of,  how  applied,  1737. 
observation,  force  of,  how  applied  to,  2500. 
(See  also  Observation;  Probative  Force.) 
different  result,   possibility  of,  2503. 
others,  inferences  by,  2502. 
preliminary  detail  of  fact,  2500. 
reasoning  faculty,  test  of,  2501. 
reasoning,  how  applied  to,  2504,  2508. 
added,  what  facts  have  been,  2511. 
inferences  and  conclusions,  2512. 
ordinary  observer,  2514. 
skilled  observer,  2515. 
judgments,  2513,  2515. 
expert,  2510. 

endorsement  by  others,  2506. 
knowledge,  2507. 
mental  powers,  2509. 
skilled  witness,  qualifications  of,  2505. 
standards  applied  by  the  witness,  2514. 
rebuttal,    adversary's    case   upon,    2541    et 
seq. 

(See  also  Judgments.) 
standard  treatises,  use  of,  in,  as  to  weight 
of  inferences,  2528,  2536  et  seq.,  2547  et 
seq. 

(See  also  Standard  Treatises.) 
value,  sales  of  similar  property,  in,  2175o 
n.  7. 


Texas 

expert  testimony  in  insanity  cases,  rule  in, 

2429  n.  4. 
handwriting,  comparison  of,  rule  as  to,  iHj 

2260. 

Text-books 

(See  Standard  Teeatisbs.) 

Theory 

defined,  1740a. 

facts,  precedes,  when,  1740a. 

Third  Persons 

conclusion    as   to   understanding,   rejected, 

2367  n.  20. 
inferences  as  to  mental  states  of,  1891  n.  6. 

admitted,  when,  1891,  2322  n.  3. 

claim,  1891  n.  8. 

consciousness,  1898. 

rejectedj  1939. 
inducing  purchase,  1939  n.  3. 
resisting  capacity,  1945  n.  10. 

self-consciousness,  1898  n.  4. 

similarity,  1893  n.  9. 
Kentucky  rule  as  to  comparison  of  hand- 
writing, 2249  n.  2. 
knowledge,  acquiring,  as  to  mental  states 

of,  2320  n.  2. 
medical  judgments  as  to  ignorance  of,  2421 

n.  4. 

Thought 

fructifying  power  of,  1957. 

handwriting,  proof  of,  as  to,  effect  of,  2187. 

irrelevant  mental  states  cannot  be  proved, 

1928  n.  3. 
irrelevant,  statement  of,  when  rejected  as, 
1794  n.  10,  1820  n.  9. 

admitted,  when,  1795  n.  13. 
opinion  evidence  embodying,  when  rejected, 

1820  n.  9. 
science  of  laws  of,  1722. 

(See  also  Looio.) 

Thumb   Impressions 

identity  of,  evidence  of  expert  as  to,  2561 
n.  3. 

(See  also  Finger  Impressions.) 

Tide  Tables 

United  States  goverimient,  admissibility  of, 
2528  nn.  26,  27. 

Time 

deliberative  inferences  as  to,  1782. 
economy  of,  when  required,  1744. 

(See  also  Expediting  Trials.) 
estimates  from  observation  as  to,  2093. 
adequacy,  2093  n.  4. 

crossing  highway,  2093  n.  6. 
delivery  of  telegram,  2093  n.  5. 
repairs,  2093  n.  4. 
event,  of,  2093  n.  1. 
interval  between  events,  2093  n.  2. 
qualifications,  2093  n.  7. 

basis  of  inference,  2093  n.  7. 
stated  in  standard  units,  2093  n.  3. 
insanity,  covered  by  judgment  as  to,  2420 

n.  6. 
observation,  errors  in,  as  to,  1737. 
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Time  —  cont'd. 
reasonable, 

{See  Reasonable  Time.) 
relation  in,  of  explanatory  facts,  1755  n.  7. 

supplementary  facts,  or,  1755  n.  7. 
relevancy  as  conditioned  by,  1746  n.  5. 

effect  of  lapse  of,  1747  n.  4. 
remoteness,  element  in,  1747. 
requirement,  economy  of,  a  eanon  of,  1744. 
skilled   medical   inferences,   when  received, 
1991  n.  7. 
judgments  of  experts,  2415. 
sufficiency  of,   conclusion  as  to,  admitted, 
2315. 
drawing  legal  papers,  2315  n.  1. 
jury,  province  of,  2315  n.  9. 
ordinary  and  skilled  witness,  2315  n.  1. 

rejected,  2323. 
telegraph  deliveries,  2315  n.  1. 
supplementary  facts,  relation  in,  of,  1755 

n.  7. 
table,  intuitive  inferences  as  to,  1841  n.  9. 

Tools 

machinery,  skilled  inferences  as  to,  1980. 

Topography 

use  of  work  on,  rejected,  2550  n.  2. 
■"'■"■'  I  • 
Tracings  .  .> 

handwriting,  standard  for  comparison,  used 
for,  2269. 

(See  also  Compabison  of  Hands.) 

Tracks 

estimates    aa    to    resemblance,    regarding, 
2079. 
animals,  2079  n.  2. 
consequential  inferences,  2079  n.  5. 
correspondence,  2079  n.  3. 
"  no  presumption  upon  a  presumption," 
2079  n.  7. 
identity  of,  ordinary  inferences  as  to,  1877. 
railroad, 

{See  Eaileoads.) 
sanding   street   railway,   skilled   inferences 
as  to,  2041  n.  2. 

Trade  Circulars 

marliet  value,  proof  of,  by  hearsay  from, 
2099e  n.  11. 

Trade  Tables 

admissibility,   probative  force   of,  2528   n. 
24. 

Trade  Terms 

transportation,  skilled  inferences  as  to,  in, 
2039a  n.  9. 

Trained   Observers 

(See  Skilled  Obsbeveeb.) 

Trains 

{See  Railroads.) 

Transaction 

conclusion    as    to    understanding    of,    re- 
jected, 2367  n.  17. 

legal  effect  of,  2347. 

Conclusions   of   law   as   to,  when   rejected, 
2347. 
abandonment,  2347  n.  2. 


Ti'ansaction  —  cont'd. 

conclusions  of  law  as  to,  when  rejeettd  — 
cont'd. 
admitted,  when,  2347. 
culpability,  2347  n.  1. 
emancipation,  2347  n.  1. 
gifts,  2347  ».  3. 
guilt  of  accused,  2347  n.  1. 

Transportation 

animals,  of, 

inferences  as  to,  2039a,  2171c  ».  5. 

trade  terms  used,  2039a  n.  9. 
judgments  of  experts  as  to,  when  received, 

2383  n.  14. 
merchandise,  skilled  inferences  as  to,  2039. 

Treatises 

professional 

(See  Peofessional  Tbeatisbs.) 
standard, 

(See  Standabd  Tbeatises.) 

Treatment 

medical  judgments  as  to,  of  diseases,  2425 
nn.  6  et  seq. 

{See  also  Medical  Infeeences. ) 

Trees 

age  of,  estimates  as  to,  2047  n.  1. 
growth,  rate  of,   skilled  inferences  as   to, 

2160. 
value,   skilled  estimate  as  to,  affected  by, 

2160. 

Trial  by  Jury 

appellate   courts,  action   of,  effect  of,  on, 
2117  nn.  12,  13. 
(See  also  Appellate  Coitets;  Juet.) 

Trial  of  tbe  Seven  Bishops 

"  comparison  of  hands  "  not  used  in,  2273 
n.  6. 

Trials 

expediting,  necessity  for,  recognized,  1744. 
Seven  Bishops,  of  the, 

(See  Teial  of  the  Seven  Bishops.) 
Sidney's,  "  comparison  of  hands  "  used  on, 

2214b,  2273  n.  4. 

(See  also  Sidney.) 

Tribunal 

{See  CouET;  Jubt.) 

Trolley  Cars 

(See  Street  Railways.) 
Truth 

habits    of    telling   the,    may   be   material, 

1820  n.  5. 
objective  and  subjective, 

(See  Objective  Relevancy.) 

Type 

■document?,   phenomena  of    use   of,   as  to, 
,      2185  n.  16. 

Typewriting 

identification  of,  2185  n.  17. 

signatures  to  letters  in  case  of,  2203  «.  9. 
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Uucontroverted   Faets 

appellate  court's   right  to  revise,  2117   n. 
14. 

Understanding 

conclusions  of  law  as  to,  2367. 
admitted,  when,   2367. 

independent  relevancy,  2367  tin.  2,  11. 

libel  or  slander,  2367  n.  7. 
jury,  province  of,  2367  n.  21. 
New  Hampshire  rule,  2367  n.  3. 
rejected,  when, 

executory  agreements,  2367  n.  24. 

expressions  of  a  letter,  2367  n.  27. 

interpreters,  2367  n.  29. 

oral  statements,  2367  n.  13. 
probative  force,  2367  n.  14. 

terms  of  deed,  2367  n.  26. 

written  contract,  2367  n.  25. 
situation,  2367  n.   18. 
third  persons,  2367  n.  20. 
transaction,  2367  n.  17. 
evidence,    statement   of   an,    when   received 

as,  1795  n.  14. 
ordinary  inferences  from  observation  as  to, 
1933  nn.  9,  12. 

Undertakers 

skilled  medical  inferences,  not  qualified  to 
draw,  2024. 

Undue  Influence 

ordinary    inferences    as    to    operation    of, 
1933  n.  11,  1945  n.  10. 

[See  also  Mental  States.) 

Uniformity 

{See  Habits;  Moral  Unifoemitt;  Uni- 
formity OF  Nature.) 

Uniformity  of  Nature 

commonly  known,  1818  n.  12. 
induction,  basis  of  force  of,  1732a. 
probative   relevancy,   relation   of,  to,    1732 
n.  12. 

(See  also  Induction;  Moral  Uniform- 
ity; Res  Inter  Alios.) 
Union 

disabilities,      of,      inherently      improbable, 
1768  n.  5. 

United  States 

handwriting,  comparison  of  rule  as  to,  in, 
2262. 
■     {See  also  America,  Comparison  of  Hands; 
Handwriting.  ) 

Universal  Propositions 

defined,  1728b. 

constituent  relevancy,  relation  of,  to,  1728b. 

general,  contrasted,  1728b  n.  3. 

specific,  of  fact,  are,  1728b. 

{See  also  Specific  Propositions.) 

Unsworn   Statements 

{See  Hearsay.) 

"  Upon  the  Evidence  " 

hypothetical   questions,  use   of  phrase,  in, 
2481  et  seq. 
{See  also  Hypothetical  Questions.) 


Use 

argumentation,   of  reasoning   at  stage  of, 

1740b  n.  1. 
bloodhounds,  judicial,  of,  1760  n.  10. 

Ohio  rule  as  to,  1760  n.  10. 
change   in,  of  property  constitutes  an  in- 
crease in  hazard,  2393  n.  5. 
common,  articles  in,  value  of,  2104,  2127. 
cross    examination,    of    hypothetical    ques- 
tions on,  1950  n.  6. 
customary,   identity   of   writer   proved  by, 

of  words,  phrases,  2179  n.  10. 
firearms,  skilled  observation  as  to,  1990. 

dealers,  1990  w.  13. 

experiments,  1990  n.  8. 

ordinary  inferences,  1990  n.  19. 

sounds,   1990  n.  15. 

wounds,  1990  n.  17. 
property,  negligence  in,  conclusions  as  to, 

2358. 
skilled   witnesses,    and    of    subpoena,    1850 

n.  9. 
specific,  availability  for,  as  test  of  value,' 

2175s. 
unusual,    effect    upon    estimate    of    value, 

2121. 
value,  how  estimate  as  to  is  affected  by, 

2121. 

Useful  Value 

owner,  not  permitted  to  state  estimate  of, 
2149  n.  5. 

Utility 

conclusions  of  fact  as  to,  admitted,  2316. 


Value 

defined,  2096. 

absence  of,  how  established,  2098. 

animals,  of, 

{See  Animals.) 
assessments,  use  of,  in  estimating,  2113. 

(/See  o-ko  PuBuo  Officers.) 
awards,  how  proved  by  knowledge  of  sim- 
ilar, 2161  n.  12. 
certainty,  degree  of,  required  in  proof  of, 

20991  n.  9. 
changes  in,  2101,  2158. 

{See  also  Change.) 
chattels,  rental,  of,  2134. 
circumstantial  proof  of,  2175a. 
claim  of  knowledge  as  to,  when  sufficient, 
2116. 

{See  also  KNOWLsaxjE.) 
clerks,  estimates  as  to,  by,  when  received, 

2110  n.  I. 
clothing,  owner  may  estimate,  of,  2143  n.  2. 
conclusions  and  judgments,  as  to,  2168. 
constituents    for    judgments    of,    2175a    et 

seq. 
{See  also   Constituents   for   Judgments 

OF  Value.) 
cost  as  a  test  of,  2175c. 

{See    also    Constituents    foe    Jtroo- 
MENTs  of  Value.) 
cross-examination,   claim   of  knowledge   as 

to,  tested  on,  2124  nn.  5,  6. 
damages,    difference   in,   measure   of,   2332 
n.  2. 
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Valne  —  confd. 

data,  insufficient,  for  forming  estimate  of, 

2123,  2124. 
dealing,   qualifications  as  to,  acquired  by, 
2114. 

{See  also  Deaixnq.) 
deduced,  2107. 

(See  also  Deduced  Vaiue.) 
difficulty,   inherent,  of  proving,  relaxation 

due  to,  2175a  et  seq. 
diminution   in,   conclusions   of   law   as  to, 

2334. 
elements  of, 

how  far  a  test  of,  2175d. 

(See    also    Constitoents    fob    Judg- 
ments  OF  Valtie.) 
opinion   evidence   as  to,   when   rejected, 
2340  n.  6. 
sum  of  separate,  not  reeoverahle,  2118. 
ordinary    inferences    as    to    real    estate, 
2130  nn.  7  et  seq. 

(See  also  Real  Estate.) 
estimates    as   to,    admissibility   of,    20991, 
2102. 
necessity,  2102. 

articles  in  common  use,  2104. 
real  estate,  2105. 
true  point  in  dispute,  2103. 
relevancy,  2106. 

adequate  knowledge,   2108. 
appraisers,   2109. 
auctioneers,  2109. 
brokers,  2110. 
care-takers,  2111. 
clerks,  2110  «.  i. 
dealers,  2114. 
latitude,  wide,  2108  n.  1. 
public  officers,  2113. 

(See  also  Public  Officebs.) 
appellate  courts,  action  of,  2117. 
(See  also  Appeixate  Courts.) 
qualifications  of  witness,  2107. 

administrative    assumptions    as    to, 

2115. 
constituent   facts;   ability   to   detail, 
2118. 
illegal,  2118. 
skilled  observer,   2119. 
farm  value,  2120. 
unusual   uses,   2121. 
dealing  in  commodity,  2114. 
(See  also  Deauno.) 
deduced  value,  2107  n.  10. 

manufacture,  2107  n.   10. 
experts     and    observers     contrasted, 

2107  n.  14. 
knowledge,   claim  as  to,  2116,   2124 
nn.  5,  6. 

(See  also  Knowledge.) 
membership  in  community,  2112. 
failure  to  see  land,  effect  of,  2107 

n.  8. 
"neighborhood"  defined,  2112  n.  2 
non-resident  witnesses,  2112  n.   6. 
probative  force,  2112  n.  8. 
remoteness  excluded,  2107  n.  3. 
residence,  effect  of,  2107  n.  4,  2112. 
sales  of  property,  2122. 

ignorance     of,    efifect    on    weight, 
2107  n.  8. 


Value  —  cont'd. 
estimates  as  to,  admissibility  of  —  con^d, 
relevancy  —  confd. 
qualifications  of  witness  —  cont'd. 
seeing  property,  2107  n.  3. 
action  of  appellate  courts,  2117. 
(See  also  Appellate  Doubts.) 
expert  judgments  regarding,  2171a  et  seq. 
[See  also  Experts.) 
observers    and   experts   contrasted,    210T 

n.  14. 
personal  property,   2171b. 
animals,  2171c. 
crops,  2171d. 
probative  force,  2171g. 

(See  also  Pbobattve  Force.) 
how  tested,  2171g. 

cross-examination,   2171h. 
real  estate,  217  le. 

(See  also  Real  Estate.) 
percentages  of  gain  or  loss,  2332. 
services,  217  If. 

(See  also  Services.) 
expert  testimony,  general,  of,  2568  et  seq^ 

(See  also  Experts.) 
failure  to  see  property,  effect  of,  2107. 
farm, 

(See  Faem  Value.) 
financial  condition  as  a  test  of,  2175e. 
general, 

(See  General  Value.) 
ignorance  of  similar  sales,  effect  on  weighty 

2107. 
illegal  evidence,  use  of,  in  estimates  as  to^ 

2118  n.  12. 
judge,    function    of,    as    to    admissibility,. 

2107. 
jury,   function   regarding  estimates   as  to, 

2172  et  seq. 
jury  system,  of,  the,  test  of,  2553. 
knowledge  of, 

claim  as  to,  sufficient  when,  2116. 

(See  also  Knowledge.) 
sales,  2122. 

similar    property,    how    far    a    qualifica- 
tion, 2108  nn.  7  et  seq. 
similar,  proving  awards,  2161  n.   12. 
testing   on    cross-examination,    2124    nn.. 
5,  6. 
market, 

(See  Market  Value.) 
non-resident  witnesses,  estimates  as  to,  by, 

when  received,  2112  n.  6. 
ordinary    observer,    estimates    as    to,    by, 
2125  et  seq. 
expert  and  observer  contrasted,  2107  «.. 

14. 
personal  property,  2125. 
domestic  articles,  2127. 
farm  equipment,  2128. 
stock  in  trade,  2129. 
special  qualifications,  2126. 
real  estate,  2130. 

technical  inferences,  2131. 
services,  2132. 

agricultural,  2135. 

chattels,  rental  value  of,  2134. 

domestic,  2136. 

mercantile,  2137. 

nursing,  2138. 
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Valne  —  cont'd. 

ordinary   observer,   estimates  as  to,  by  — 
cont'd. 
services  —  cont'd. 

qualifications  of  observer,  2133. 
rental  value  of  chattels,  2134. 
technical,  2139. 
owner's  estimate  as  to,  2140  et  seq. 
personal  property,  2143  et  seq. 
farmers,  2144. 

(ygee  also  Faemees.) 
househoMers,   2145. 
merchants,   2146. 

probative  force  of   the  estimate,  2148. 
various  other  owners,  2147. 
qualifications  of  observer,  2141. 
detail  facts,  ability  to,  2141. 
familiarity,  2142. 
real  estate,  2149. 
services,  2150. 

subsequently    acquired    standards,    2140 
n.  3. 
plans,  diagrams,  etc.,  in  showing  estimate 

of,  2172. 
post    Ktem   motam,   estimates    as    to,    re- 
jected if  made,  2106  n.  4. 
preliminary    detail    of    facts    required    in 
estimates  as  to,  2118. 
(See  also  Constituting  Facts.) 
completed    statement    not    needed,    2118 
n.  7. 
probative  force  of  inference  as  to,  for  jury, 
2172. 

{See  also  Peobative  Force.) 
conjecture  excluded,  2172. 
proof  of,  various  methods  of  making,  2097. 
property,   position  of  expert  testifying  as 

to,  2552  n.  2,  2561  n.  2. 
real  estate,  of, 

[See  Real  Estate.) 
relative, 

{See  Relative  Value.) 

relaxation    due    to    inherent    difficulty    of 

proving,  2175a  et  seq. 
relevancy    required    for    estimates    as    to, 

2106. 
rental, 

{See  Rental  Value.) 

chattels,  2134. 
reputation,   of  farm  animals  not  provable 

by,  2128  n.  1. 
residence,    effect    of,    on    admissibility    of 
estimate  as  to,  2107  lo.  4,  2112. 
(See  also  Residence.) 
sales,  effect  of  knowledge  as  to,  on,  2122. 

ignorance  of,  effect  on  weight,  2107  n.  8. 
seeing  property,  effect  of  failure  of,  2107. 
similar    property,    of,    knowledge    of,    how 

far  a  qualification,  2108  nn.  7  et  seq. 
skilled  estimates  as  to,  2119,  2151  et  seq., 
2167. 
form  of,  2151  n.  2. 
conclusions  and  judgments,  2168. 
personal  property,  2155,  2169. 
{See  also  Chattels.) 
real  estate,  2170. 
qualifications  of  observer,   2152,   2153. 
technical   facts,   instructing   jury   as   to, 
2154. 


Valne  —  cont'd. 
skilled  estimates  as  to  —  oonfd. 
real  estate,  2156. 

{See  also  Real  Estate.) 
change,  2158. 
cost,  2159. 
crops,  2160. 
similar  property,  2161. 
direct  examination,  2161. 
cross-examination,  2162. 
special  qualifications  of  observer,  2157. 
trees,  2160. 
services,  2163. 

{See  also  Services.) 
building  operations,   2164. 
commercial  employments,  2165. 
professional,  2166. 
{See  also  Pewfessional  Services.) 
standards,     subsequently     acquired,     when 

used,  2140  n.  3. 
substantive  law  of,  2118  n.  8. 
sum  of  separate  items,  market,  is  not,  2118. 
terms  of,  2099. 

fungible,  2099  n.  4. 

{See  also  Fungible  Things.) 
non-fungible,  2099. 

{See  also  Non-eunqible  Things.) 
time  of  estimating,  2100. 
changes  in  value,  2101. 
unusual  uses,  adaptation  of  land  to,  2121. 
useful, 

{See  UsBSTiL  Value.) 
■weight  of  evidence  as  to,  for  jury,  2172. 
{See  also  Market  Value.) 

Variation 

experiment,  in  details  of,  may  exclude  re- 
sults, 1743  n.  4. 

{See  also  Induction.) 

VegetaMe   Iiife 

{See  Inanimate  Objects.) 

Verification 

deduction,  induction  and,   a  complete  sys- 
tem, 1732a  n.  7. 

facts  incapable  of,  1792. 

{See  also  Matters  of  Opioton.) 

induction,     enhances     probative     force    of, 
1732a. 

Vessels 

condition  and  equipment  of,  1985. 

ordinary  inferences,  1985  n.  6. 
skilled   inferences   from  observation  as  to, 
1984  et  seq. 

condition,   1985. 

construction,  1984. 

equipment,  1985. 

management,  1986. 

Veterinary  Surgery 

judgments  of  experts  as  to,  when  received, 

2413  nn.  12  et  seq. 

rejected,  2413  nn.  15,  16. 
skilled   inferences  from  observation  as   to, 

2017a. 

View 

hypothetical  questions,  contrary,  as  to  use 

of,  2456  n.  7. 
value,  effects  of,  on  estimates  of,  2172. 
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Viscera 

skilled  iiifel^eiices'  as  to  chemical  analysis 
of,  1966  n.  4. 

Vision 

medical  inferences  as  to  efifect  of  injuries 
on,  1998  n.  13. 

Voir  Dire 

cross-examination    as    to    qualifications    of 

witness  at  stage  of, 
handwriting,  skilled  observer  as  to,  2214 

n.  13. 
mining,  2033  n.  1. 
value,  estimates  as  to,  2124  nn.  1  et  seq. 

Volnminons  Data 

abstracts  may  be  used  in  case  of,  1841  n.  9. 
conclusion  of  fact,  to  state  result,  of,  1841 
n.  9,  2317. 

criminal  cases,  2317. 
intuitive  inferences  as  to,  1841  n.  9. 

time  table,  1841  «.  9. 


W 

Wadsworth  liife   Tables 

common  knowledge  as  to,  2528. 

Waiver 

comparison  of  handwriting,   standard  for, 

proved  by,  2232  n.  5,  2237  n.  6. 
effect  of, 

conclusions  of  law  as  to  mental  states, 

2352  n.  8. 
hypothetical  question,  on  form  of,  2459 
m.  11.  .    . 
legal  evidence  demanded,  2476. 
restrictions  imposed,  2483. 
action  of  appellate  courts,  2497  n.  5. 
medical   inferences   as   to   injuries,    1999 

n.  4. 
value,     testing     accuracy    of    claim    to 
knowledge,  2116  n.  8. 

Warden 

prison,     of,    opinion    of,    as     to    feigning 
symptoms,  1996  n.  7. 

Waste 

damages    caused    by,     conclusions    as     to, 
2334  n.  2. 

W^ater 

ordinary   inferences   as   to   effect  of,    1884 

n.  4. 
value  of  real  estate,  effect  of,  on,  2158. 

Water  Snpply 

taking  for,  effect  of,  upon  land  value,  2158. 

Watercourse 

{See  Streams.) 
Weight 

assumptions    of    regularity    without,    1757 

n.  4. 
court,  of  objective  inferences  for,  1762  n.  1. 
estimates  from  observation  as  to,  2095. 

animals,  2095  n.  2. 

inanimate  substance,  2095  n.  3. 


Weight  —  cont'd. 
estimates  from  observation  as  to  —  oonfd. 

limits,  2095  n.  4. 

morphine,  2095  «.  5. 
inference,  of  non-expert  as  to  insanity,  of, 

1911  n.  17. 
negative    and   positive   proof,   relative,   of, 

1758. 
subjective  deliberative  inferences,  1788. 
{See  also  Pbobattve  Fobce.) 

Weight  of  Evidence 

{See  Pbobative  Fobci;.) 

Whiskey- 
intuitive  inferences  as  to,  1839  n.  6. 

W^histle 

failure  to  blow,  evidence  as  to,  1758,  1842 
n.  2. 

Will 

conclusion  as  to  construction  of,  when  re- 
jected, 2344  n.  12. 

-Willingness 

handwriting,    proof   of,    act   on,    effect   of, 

2187. 
market  value,  to  accept,  2099a  n.  4. 
{See  also  Mentai,  States.) 
Wiring 

electrical,   skilled  inferences  as   to  defects 
in,  ,1988. 

W^isconsin 

handwriting,  comparison  of,  rule  as  to,  in, 
2261. 

Witnesses 

capacity  of,  in  which  to  testify,  determined 

by  proponent,  2473  n.  1. 
"  comparison  of  hands  "  by, 

{See  CoMPABisoN  OF  Hands.) 

accepted,  2240. 

limitation  to  witnesses,  2214c  n.  8. 

rejected,  2236  et  seq. 
complete  qualifications   of,   established  by 
cross-examination,  1825  n.  3. 

conclusions  from  evidence,  cannot  draw, 
2291  n.  9. 
conflicting,   judge   sitting  as   jury  decides 

as  to,  2556  n.  2. 
credibility, 

judge,   improper   rulings  of,   2557,   2558. 

jury,  for,  2551  nn.  5  et  seq.,  2552  n.  1, 
2554  n.  2. 

relative,  cannot  state,  1825  n.  3. 
experts,   skill   of,   provable  by  other,   1823 

n.  7. 
fees,  in  case  of  judgments,  2371  n.  6. 
handwritins;,    standard   for   comparison  of, 

proYod  by  admissions  of,  2264  n.  1. 
insanity,  constituting  facts  of,  as  to,  1911 
».  21. 

ability  to  state  preliminary  details,  1911. 
interest  of,  may  be  shown,  1785  n.  2. 
jury,   reasoning   by,   and,   compared,    1718f 

ti.  2. 
material, 

(See  Matebial  Witness.) 
medical,    statement   by,    of    learning   from 

medical  works,  2529  n.  5. 
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Witnesses  —  cont'd, 

mental  states,  may  declare  own,  1928  n.  5. 
mistake  of,  shown  on  rebuttal,  2542  n.  3, 
2545  ra«.  3,  4. 
signatures,  2545  n.  3. 
non-resident, 

{See  NoN-EEsiDENT  Witnesses.) 
one,   sufficient  to  establish  existence  of   a 

fact,  2476  n.  1. 
owners  as,  to  value  of  their  property,  2140 

et  seq. 
particular  set  of,  basis  of  expert  judgment 

excluded,  2484  n.  4. 
personality  of,  irrelevant,   1748  n.  6. 
position  of,  as  to  opinion  evidence,  1800. 
qualifications  of, 

(See  Qualifications  of  Witnesses.) 
qualifications  of  skilled  medical,  2018. 
(See  also  Medicai,  Inferences.) 
qualifications,  procedural, 

(See    PBOCEDtTEAL    QUAirBTCATIONS. ) 

reasoning    by,    and   jury    compared,    1718f 
n.  2. 

rebuttal,      contradictory      statements      by, 
shown  on,  2542. 

skill  of  experts  provable  by  other,  1823  n.  7. 

standard   of    handwriting,    number   of,    re- 
quired for  proof  of,  2276  n.  2. 

subscribing, 

(See  Subscribing  Witness.) 

IVood 

inferences  of  ordinary  observer  as  to  rot- 
tenness of,  1888  n.  4. 

Words 

foreign,  conclusions  as  to  meaning  of,  2370 
n.  5. 


VTords  —  cont'd. 

meaning  of,  conclusions  of  law  as  to,  re- 
jected, 2368. 
profanity,  2368  n.  3. 
spoken, 

(See  Spoken  Words.) 
Work 

building,  skilled  inferences  as  to,  1962. 
capacity, 

animate  objects,  for,  2051  n.  7. 
judgments  of  experts  as  to,  2404  n.  4. 
mechanic  arts,  2404. 

standard  tables,  2405  n.  2. 

Workmen 

building,  skilled  inferences  as  to,  1962. 

compensation  of,  skilled  inferences  as  to, 
1962  n.  4. 

competency  of,  conclusions  as  to,  when  re- 
jected, 2323. 

number  of,  estimates  as  to,  2074  n.  3. 

ordinary  inferences  as  to  competency  of, 
when  received,  1841. 

IVonnds 

firearms,    by,    ordinary    inferences    as    to, 

1990. 
gunshot,  inferences  from  appearances,  1848 

n.  6. 
skilled  medical  inferences  as  to,  when  re- 
ceived, 1998,  2001. 

direction,  2001  nm.  1  et  seq. 

manner  of  inflicting,  2000  n.  4,  2003  n.  2. 

size  of  bullet,  2001  n.  2. 

self-inflicted,  2000  n.  3. 

Written  Hearsay 

(See  Hearsay.) 


